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The question of whether human rights law impacts upon the regulation of armed conflict
became a vital issue to address following the adoption of the Charter of the United Nations in
1945. The Charter identified human rights as one of the four founding purposes of the United
Nations® and included provisions upon which a universal system for the protection of human
rights could be built.? The Charter thereby affirmed that human rights were no longer part of the
exclusive jurisdiction of each member of the United Nations but a subject of international
concernand a branch of public international law.

The establishment of human rights law as an international legal framework raised the question
of its application during armed conflict and its relation to the law of armed conflict. At first,
strict separation and compartmentalisation of the law of armed conflict [LOAC] and
international human rights law [IHRL] was advocated. For instance, the late Professor Colonel
Draper, leading scholar and LOAC expert writing on the relationship between human rights and
LOAC noted that ‘[t]he attempt to confuse the two regimes of law is unsupportable in theory
and inadequate in practice. The two regimes are not only distinct but are diametrically
opposed.’® The reasons for advocating such separation were rooted at many different levels.
Notably, the two fields became part of public international law at different times, initially
developed independently of one another and were seemingly divergent in their objectives, scope
of application, norms, implementing mechanisms and the environments in which they apply.*
These arguments were used to sustain that human rights and LOAC are two distinct branches of
international law that should be kept apart in two tight compartments and not interact.®
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Over time, and especially from the 1960s and holding of the Teheran Conference,® the separatist
approach to international human rights law and LOAC was rejected; it appeared no longer
desirable or feasible to consider the legal frameworks as completely foreign to one another. The
Tehran Conference discussed at length the application of human rights in times of armed
conflict and became a decisive event for the relationship between international human rights law
and LOAC. In its proclamation it linked the existence of armed conflicts with human rights
violations, highlighted the impact of conflicts on human rights and called upon the international
community to react to those situations. At the institutional level during these times, the United
Nations and the International Committee of the Red Cross started to show interest in exploring
and developing the interplay between the two legal frameworks.

While marked differences exist in the scope of application of international human rights law and
LOAC, it remains that the disciplines are both applicable in situations of armed conflict. As
international humanitarian and human rights norms and bodies developed, and the occurrence of
non-international armed conflict increased, the impact of each field on the other became clearer.
Their relationship and need for linking them has been acknowledged for decades now. Most
experts agree that the disciplines cannot be totally dissociated from one another and there is a
desire to see productive interaction between the two fields of international law.

The interaction between international human rights law and LOAC has great practical
importance both at the protection and the implementation levels. For example, the applicability
of human rights law might affect how and when armed forces resort to lethal force in specific
circumstances. Likewise, how the interplay between the disciplines is construed can affect the
legal protection and guarantees given to individuals detained during a conflict. The
interpretation of the interplay between the disciplines can further determine whether a given
State will or will not be found responsible for human rights violations occurring in the context
of fighting and on the means of redress that will be available to alleged victims.

The existence of these two potentially applicable legal frameworks in situation of armed conflict
creates concurrent and sometimes competing protections and obligations. Legal uncertainties in
such contexts rarely ensure protection of individuals and can lead to interpretation of the law
that risks being impractical on the ground. The discussion has now moved beyond whether
human rights law impact upon the law of armed conflict, or if the two disciplines interact. The
existence of a relationship between international human rights law and LOAC is now widely
accepted. Their concurrent application is at present more or less a fait accompli but there remain
debates on the nature of their interaction.

This chapter examines four central issues that need to be addressed to assess the impact of
human rights law on the law of armed conflict and vice versa. It discusses the applicability and
extraterritorial applicability of human rights law during armed conflict. It highlights certain
areas where human rights law and the law of armed conflict can influence each other. It
examines how the interplay between the disciplines has been articulated, and provides

Humanitarian Law’ (1998) 1 YBIHL 70; Dietrich Schindler, ‘The International Committee of the Red
Cross and Human Rights’ (1979) 208 IRRC 3; Draper (n 3) 145.

6 ‘Proclamation of Tehran’, Final Act, International Conference on Human Rights, Tehran, 22 April-13
May 1968, UN Doc A/CONF. 32/41 (1968), preamble.



suggestions on how to move forward to clarify the interplay and develop tools to better
articulate the interaction between the disciplines.

1 Continued Applicability during Armed Conflict and Extraterritorial
Applicability of Human Rights Law

The debate over the applicability of international human rights law during armed conflict often
conflates two issues that require separate attention: that of continued applicability of human
rights law once the applicability of LOAC has been triggered by an armed conflict; and the
separate matter of whether human rights obligations can apply to extraterritorial conduct. The
distinction between these issues is apparent when considering the fact that the continued
applicability concern will arise in non-international armed conflicts of a type that occur within
the territory of the state, thus requiring an answer only to the first question. Likewise, concerns
over the applicability of human rights obligations extraterritorially is a matter that is not
confined to wartime, and can arise outside situations of armed conflict.

The fact that international human rights law remains applicable even after an armed conflict has
triggered the applicability of LOAC, is now firmly established and cannot be reasonably
contested. It has been affirmed repeatedly and in no uncertain terms by the International Court
of Justice (ICJ) in a combination of case law and advisory opinions.” The treaty sources
themselves also demonstrate that human rights do not dissipate into thin air once a conflict
breaks out. Recalling that at the heart of the concept of human rights is the preservation of
human dignity and protection from abuse of power, it is no surprise that human rights remain of
utmost concern during times of war. Notably, when human rights treaties mention states of
emergency, including war, they allow for certain limitations on rights through the derogation
mechanism, but keep a significant portion of human rights obligations as binding even in such
times, and thus designed to apply in periods of armed conflict.® Indeed, international human
rights monitoring bodies have continued to hold states to their human rights obligations in cases
covering circumstances in which LOAC was also applicable.® The continued applicability of
human rights law is therefore grounded in its legal origin, and confirmed by international
bodies. But one should not confuse whether it applies, with the question of how it is
implemented. In other words, criticism of applying human rights obligations to circumstances of
armed conflict are misplaced if they challenge the very applicability of international human
rights law, but this does not relieve the need to further examine the precise modalities of
application. Derogation from certain aspects of specific obligations, as mentioned above, is
perhaps the most obvious manner in which the actual application of human rights might differ
during a conflict. The question of how human rights obligations — while remaining applicable —
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might be interpreted and applied in a contextual approach that takes the armed conflict into
account, will be returned to in greater detail in a later section.

With the general question of continued applicability answered, the separate matter of
extraterritorial applicability must now be examined. When faced with an internal armed conflict,
as are a weighty proportion of all armed conflicts in recent decades, the applicability of
international human rights law cannot be questioned on these grounds. The picture, however,
changes once we examine the conduct of states occurring beyond their borders. As a side note, it
should be mentioned that in most cases this will arise in the context of international armed
conflicts, but the question is equally relevant to non-international armed conflicts which include
extraterritorial elements (e.g. cross-border operations against members of armed groups).° In
addition, it must be stressed that this is a question that requires settling within the realm of
analysis of human rights law itself, and is separate from the question of interplay with LOAC.
This is because extraterritorial applicability of human rights obligations is an issue that covers a
wider scope than conflict operations.!! It must therefore be addressed independently; if it
transpires that human rights obligations do apply to extraterritorial conduct, we then must return
to the separate existing question of the interplay between the two bodies of law and how the
obligations must be interpreted in practice.

Two primary challenges present themselves as potential obstacles to extraterritorial human
rights obligations: a legal and textual argument attempting to demonstrate that the international
human rights treaties were designed to only apply within a state’s borders; and a claim that any
expectation of extraterritorial obligations fails the test of practicability and cannot be
realistically managed when it comes to implementation.!2 The treaty based arguments rest on
the fact that human rights treaties tend to speak of obligations owed to individuals subject to the
jurisdiction of the state, thus seemingly excluding individuals outside its territory.®* Moreover,
the ICCPR goes further than just mentioning jurisdiction, and speaks specifically of individuals
‘within its territory and subject to its jurisdiction’.* Nevertheless, as strong as these arguments
might seem at first glance, a detailed examination demonstrates that they do not prevent the
applicability of extraterritorial human rights obligations.

First, as to the ICCPR, an examination of the drafting process reveals that the inclusion of the
reference to territory was designed to prevent the possibility that an individual living abroad
would be able to bring a human rights claim against their state of nationality in a matter over
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which it had no control.*® This has a clear logic when applied to such circumstances. The same
logic is, however, completely misplaced when applied to circumstances in which it is the state
itself which crosses borders and takes direct action which impinges upon an individual’s rights.
The drafting process therefore reveals that the reference to territory was not intended to exclude
the latter circumstances. As for the reference to jurisdiction, the analysis is more complex, but
ultimately arrives at a similar conclusion.*® Interpretations of jurisdiction generally tend to point
to the authority of a state to take a certain action such as legislating or enforcing legislation.’
Perceived in this manner, being within the jurisdiction of a state would mean being in a situation
in which the state has the authority to pass laws or enforce the law in a way that impacts upon
the individual. But this notion of jurisdiction fails to meet the objective of protection that human
rights law is destined to provide. Consider its application in circumstances in which State A
sends its agents on a covert mission into the territory of State B, to illegally abduct an
individual, and that following the abduction, these state agents torture and summarily execute
the individual, all while remaining in State B. State A did not have the required jurisdictional
authority to engage in such acts. If the human rights obligations were dependant on an
interpretation of jurisdictional authority, it would mean that by virtue of acting without author ity
a state would be exempt from accountability for its action. Illegality of the act would provide
the perpetrator with impunity for its consequences. This clearly goes against the very object and
purpose of the human rights treaties, and cannot be the correct interpretation. Instead, the notion
of jurisdiction in human rights treaties must be understood in the context of their obligations,
and indeed has been done so by a number of human rights bodies. The approach of these bodies
has been to find that by virtue of the circumstances of the case or the act in gquestion, a state
might bring the individual within its jurisdiction for the purposes of human rights obligations.*®

There are a number of circumstances which can be used to demonstrate this approach, many of
them particularly pertinent to situations of armed conflict. The first of these is situations of
military occupation. In these circumstances, despite acting extraterritorially and not being the
sovereign power, the occupying state is considered to be bound by international human rights
law in its dealing with the population of the occupied territory.® In many ways, this is the
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easiest of the examples, since the very fact of being an occupying power means that the state has
been found through LOAC to have an element of control and authority, and having displaced
the regular authorities it is natural that the rights of the population are found to rest in its hands.
This has been affirmed in numerous cases, and is considered to fulfil what is sometimes referred
to as the test of control over territory. In such situations the state is considered to be responsible
for the whole spectrum of potentially applicable (depending, for example, on the treaties in
force) human rights obligations.2°

Matters get more complicated absent control over a large territorial area, but human rights
obligations can still remain applicable. For example, if a state has control over a detention
facility, it will be bound by human rights law in relation to the detainees therein. This too is
emerging as relatively hard to argue against.2* As a brief reminder, it must be stressed at this
stage that one cannot adequately respond to these arguments by asserting that LOAC will have
the answer even if human rights law does not apply, since a number of extraterritorial scenarios
can and have occurred also in situations outside of armed conflict and in which LOAC is not
there to provide an alternative. 22 We therefore need an independent answer as to the
applicability of human rights law. The interplay with LOAC, if it applies, is a question to be
answered at the next stage.

Clarity and agreement begin to fade when we turn to circumstances where there is no control
over territory or even a single facility, and in which we speak of control over an individual or
aspects of the individual’s life. It is however submitted here that both logic and case-law
support a limited extension of human rights obligations to such situations. The applicability of
human rights obligations in the above mentioned occupation and detention scenarios did not
depend on consent of the territorial state, but on the control exerted over the population under
the acting state’s thumb. What if the detention facility was not a formal prison, but a makeshift
detention camp, or simply state agents who are holding abducted individuals in a secret
location? As far as the power relationship between the state and the individuals is concerned, the
scenario is the same, and human rights obligations must apply.? Likewise the same logic is
clear even if there is no lengthy detention, but a short operation in which state agents grab hold
of an individual and Kill him/her.?* Until this point, it is probably not hard to convince that some
elements of human rights obligations (e.g. the right to life) should apply. But what if the state
agents do not physically grab hold of the individual, and instead shoot him/her from ten feet
away? Excluding this from the purview of human rights obligations, would simply create an
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incentive to shoot and kill, rather than detain.?® This, however, raises the question of how far it
can be stretched — should it apply not just to shooting an individual from a few feet away, but
also to bombing from a distance, or a targeted missile strike launched from an unmanned aerial
vehicle? These are questions that are still the matter of debate.?® The position taken here is that
the object and purpose of international human rights law, the majority of case law by human
rights bodies, and the logical conclusion of the above arguments, is that human rights law
obligations can apply in such circumstances. However, two important caveats must be
introduced: first, that unless we are in circumstances in which the state has control and authority
over the territory — in which case it is bound by all applicable human rights treaties — then the
applicable obligations will only be those which the state has the power to directly control. In
other words, when state agents point a sniper rifle at the head of an individual, they certainly
have control over the person’s right to life, but one would not expect a claim over the right to
trade union membership to be particularly pertinent to the case.?” Second — and vital in the
context of the current examination — while the above establishes the applicability of a human
rights obligation, it still remains to be determined how this obligation must be interpreted in
practice if the situation is one in which LOAC also applies.

To conclude this section, in both the matter of continued applicability of human rights law
during conflict, and in the question of extraterritorial applicability of such obligations, it is
therefore imperative to understand the difference between the question of whether human rights
obligations can apply, as opposed to the modality of how they might apply. In most cases some
form of human rights obligations will be applicable, but the circumstances and context can have
profound implications on how these obligations must be implemented in practice. The following
sections will demonstrate how the joint applicability of human rights and LOAC impact upon
the interpretations of both bodies of law, and suggest possibilities for a practical approach to
their implementation.
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2 Areas of Direct Influence

The cross-over areas between LOAC and international human rights law are endless, and the
manifestation of the human rights impact on LOAC takes many forms. This section will
illustrate a number of select issues in which the interaction demonstrates the potential for
positive engagement between the bodies of law, even if at times challenging. One of the most
obvious areas to begin with is the regulation of detention and trial. Both bodies of law have
numerous rules in this sphere and the applicability of human rights obligations in relation to
detention is amongst the least controversial, as far as the earlier discussion on challenges to
applicability. Moreover, human rights law might allow for forms of administrative/security
detention as envisaged in LOAC, although derogation may be required. 28 A simple reverting to
one body of law while disregarding the other does not provide a solution, since neither body has
all the answers to all detention issues. For example, LOAC does not contain clear enough
guidance for detention during non-international armed conflicts,?® while human rights law does
not contain the detailed rules for prisoners of war. The bodies of law must therefore work
together, filling in the gaps in each other’s arsenal. When LOAC requires a fair trial, for
example, it is human rights law which can provide us with an understanding of the elements
required to determine whether a specific procedure meets the necessary standard. There are
many other such instances, and the ICRC study on customary international law provides an
excellent example of the interlacing of human rights and LOAC in regulation of detention and
trial.*°

Another area where the interaction is clearly necessary, is in situations of military occupation.
On the one hand, an occupying power will, by nature, be the governing authority of a territory,
controlling the lives of the population. As such, their human rights are under its control, and it
has clear legal obligations in this regard.3! On the other hand, LOAC has a clear set of detailed
rules for regulating situations of military occupation.®? Again, in most cases this does not cause
a direct contradiction, and the two bodies of law can work comfortably together. However,
challenges do arise in a number of areas, the first of these being the extent to which the
occupying power must go beyond non-interference with rights and provision of basic supplies,
and whether it has the same scope of positive duties arising from human rights obligations as it
would in its own territory. It would be unreasonable and impractical to pretend that an occupied
territory — especially if it is on another continent — can immediately upon commencement of
occupation come under the maximalist level of human rights obligations. While human rights
obligations will apply, there must be a contextual approach to determining the level at which the

28 Frangoise Hampson, ‘Detention, the “War on Terror” and International Law’ in Howard M Hensel (ed),
The Law of Armed Conflict: Constraintson the Contemporary Use of Military Force (Ashgate 2005) 131,
142-5.
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dignity of those who have been detained.” ICRC, ‘Strengthening Legal Protection for Victims of Armed
Conflicts: Draft Resolution and Report’ (October 2011) 9.
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rights must be fulfilled. This does not absolve the occupying power from its obligations to
respect, protect and fulfil the rights of the inhabitants. These obligations do, in principle, apply;
but it does mean that each case must be examined in the context of the circumstances and that
the level of obligations be interpreted in a manner that can be practically implemented.??

The question of use of force during occupation is another area which raises challenges with
regard to the interplay, as it also does in certain other types of military action such as peace
support operations. 3 In both these situations, a military force is likely to be patrolling the streets
in civilian areas. Indeed, it is recognised by military forces that operations of this type can
require rules of engagement that resemble law enforcement rather than the direct resort to lethal
force allowed by LOAC. However, LOAC does not provide the detailed rules on use of force
for policing type activities, as these are found in the law enforcement and human rights
framework.2® The regulation of policing type activities carried out by the military amongst the
civilian population would therefore have to draw, at least in part, from the relevant international
human rights law guidelines on use of force.

One of the areas with significant repercussions but not always given adequate attention, is the
potential impact of human rights law in relation to investigations of acts occurring in armed
conflict. Although LOAC can require investigations in certain circumstances, there may be
perceived differences between LOAC and human rights law in this regard. For example, while
under LOAC there is a need for investigation if there appears to have been a violation which
amounts to a war crime,® civilian deaths which appear to be lawful under LOAC (e.g.
circumstances whereby it was indisputably within the proportionality formula) might fall
outside this obligation;® there is also a question as to the type of investigation (if any) required

33 For detailed analysis leading to this approach, see Noam Lubell ‘Human Rights during Military
Occupation’ (2012) 885 IRRC 317.

34 See the debates as reflected in the ICRC, ‘Occupation and other Forms of Administration of Foreign
Territory: Expert Meeting’ (2012) 109-130.

35 UN Basic Principles onthe Use of Force and Firearms by Law Enforcement Officials, UN Doc
A/CONF.144/28/Rev.1 at 112 (1990); UN Code of Conduct for Law Enforcement Officials, UNGA Res
34/169 (17 December 1979).

36 This is most clearly the case with regard to the grave breaches regime, butalso goes beyond this and
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international law; see analysis of customary international law in CIHL commentary tor 158; for
examinations of the duty to investigate and a number of possible approaches to its implementation, see
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‘Investigating Violations of International Law in Armed Conflict” (2011) 2 Harvard National Security
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International Law (February 2013).

37 “The incidental death or injury of a civilian during an armed conflict, conversely, does not necessarily
give rise to an automatic suspicion of criminality; it will be the context in which the incidental death or
injury occurred that will determine whether there is a reasonable suspicion of the perpetration of a war
crime. Any such reasonable suspicion will immediately trigger an investigation.’ Turkel Commission (n
37) 102.



for violations of LOAC that do not amount to war crimes.®® Human rights law, however, could
arguably require an investigation for most civilian deaths,*® and thus of incidents which might
fall outside those requiring an investigation under LOAC. This potential disparity in the trigger
for investigation is one of the areas in which the interplay between the bodies of law reveals a
tension which is still in the process of being resolved.*® Notwithstanding, human rights bodies
have shown a willingness to accept that the precise shape of investigations conducted in the
context of armed conflict cannot always reasonably be expected to meet the same standards as
peace time domestic police investigations.* Many aspects of an investigation, from collection
of forensic evidence to using experts at the alleged scene of crime might be difficult — if not
impossible — to fulfil on the battlefield.*?> Once again, therefore, the obligation under human
rights law does exist and can have an impact with regard to the obligations of the military, but
the specificities of the obligation must be interpreted in context. A final point on this matter, is
that the perceived ‘intrusion’ of human rights law investigations into armed conflict would most
likely be avoided if the military ensured that breaches of LOAC were investigated and dealt
with adequately and promptly as already required.*® In practice, cases that come before human
rights bodies tend to be of the type that would have required investigation also under LOAC,
due to circumstances which raised allegations of breaching LOAC and not only human rights
law.

3 Concurrent Application of Human Rights Law and the Law of Armed
Conflict

As discussed, the potential impact of human rights law in areas regulated by LOAC is clear.
What remains is the need to clarify their interplay and identify the manner in which the
concurrent application can work in practice. The International Court of Justice played a key role
in addressing the relationship between international human rights law and the law of armed
conflict. It sought to clarify their concurrent application in the Advisory Opinions on the

38 The Turkel Commission was of the opinion that war crimes require an investigation, while other
violations require ‘some form of examination’. Ibid 99.

39 Isayeva, Yusupova and Bazayeva v Russia (Applications nos 57947/00, 57948/00 and 57949/00,
ECtHR, 24 February 2005) para 208; ‘The Court has held that the procedural obligation under Article 2
continues to apply in difficult security conditions, including in a context of armed conflict’. Al-Skeiniv
UK (n 9) para 163-4.

40 For suggestions for reconciling some of the tensions in the regulation of investigations, see Cohen and
Shany (n 36).

41 “The Court takes as its starting point the practical problems caused to the investigatory authorities by
the fact that the United Kingdom was an Occupying Power in a foreign and hostile region in the
immediate aftermath of invasionand war. These practical problems included the breakdown in the civil
infrastructure, leading inter alia to shortages of local pathologists and facilities for autopsies; the scope for
linguistic and cultural misunderstandings between the occupiers and the local population; and the danger
inherent in any activity in Iraq at that time. As stated above, the Court considers that in circumstances
such as these the procedural duty under Article 2 must be applied realistically, to take account of specific
problems faced by investigators.” Al-Skeiniv UK (n 9) paral68.

42 ibid.
43 See n 36.
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Legality of the Threat or Use of Nuclear Weapons** and the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory,* and in the DRC v. Uganda
case.*®

In response to the discussion on the applicability of the right to life during armed conflict,*’ the
Court stated in the Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons
that:

the protection of the International Covenant of Civil and Political Rights does not
cease in times of war, except by operation of Article 4 of the Covenant whereby
certain provisions may be derogated from in a time of national emergency. Respect
for the right to life is not, however, such a provision. In principle, the right not
arbitrarily to be deprived of one's life applies also in hostilities. The test of what is
an arbitrary deprivation of life, however, then falls to be determined by the
applicable lex specialis, namely, the law applicable in armed conflict which is
designed to regulate the conduct of hostilities. Thus whether a particular loss of
life, through the use of a certain weapon in warfare, is to be considered an arbitrary
deprivation of life contrary to Article 6 of the Covenant, can only be decided by
reference to the law applicable in armed conflict and not deduced from the terms of
the Covenant itself.*8

The ICJ thereby acknowledged that while certain derogations are allowed, international human
rights law continues to apply during armed conflicts. The judges affirmed the inter-
connectedness of international human rights law and the law of armed conflict. They offered the
use of the lex specialis principle as a tool to articulate the concurrent application of the two
fields of law, supporting the continued application of human rights law during conflict while
granting some degree of primacy to LOAC over international human rights law at least in
relation to the right to life.

The 1CJ addressed the concurrent application of international human rights law and the law of
armed conflict for a second time in the Wall opinion. The Court rejected the position held by
Israel*® that human rights treaties do not apply in the Occupied Territories due to the on-going
armed conflict to which LOAC applies exclusively.>® The judges used both LOAC and human
rights law to support their conclusion in the Advisory Opinion, stating that:

44 Nuclear Weapons (n 7).

45 Wall (n 7).

46 DRC v Uganda (n 7).

47 Nuclear Weapons (n 7) para 24.
48 ibid para 25.

49 [srael, ‘Implementation ofthe International Covenant on Economic, Social and Cultural Rights: Second
Periodic Report’, UN Doc E/1990/6/Add.32 (3 August2001) paras 5-8.

50 jbid para 102, citing the Report of the Secretary-General prepared pursuantto General Assembly
resolution ES-10/13, ‘lllegal Israeli actions in Occupied East Jerusalem and the rest of the Occupied
Palestinian Territory’, UN Doc A/ES-10/248 (24 November 2003), Annexl, para 4: ‘Israel denies that the
International Covenant on Civil and Political Rights and the International Covenanton Economic, Social
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the protection offered by human rights conventions does not cease in case of armed
conflict, save through the effect of provisions for derogation of the kind to be
found in Article 4 of the International Covenant on Civil and Political Rights.>!

The ICJ further suggested there are in fact three possibilities when considering how to articulate
the concurrent application of international human rights law and LOAC:

As regards the relationship between international humanitarian law and human
rights law, there are thus three possible situations: some rights may be exclusively
matters of international humanitarian law; others may be exclusively matters of
human rights law; yet others may be matters of both these branches of international
law. In order to answer the question put to it, the Court will have to take into
consideration both these branches of international law, namely human rights law
and, as lex specialis, international humanitarian law.>?

While ultimately using the lex specialis principle to support its reasoning, the 1CJ appeared to
propose somewhat of a novel approach to clarify the interplay between the disciplines,
suggesting that both branches will govern concomitantly.

The 1CJ again addressed the interplay between LOAC and international human rights law in the
DRC v. Uganda case in 2005.°2 Therein the judges reiterated their position held in the Wall and
accordingly ‘concluded that both branches of international law, namely international human
rights law and international humanitarian law, would have to be taken into consideration.’%*
Significantly, the 1CJ did not this time mention that LOAC should be considered as lex
specialis. In this case the Court appeared to advocate the use of a complementary approach to
the concurrent application of international human rights law and LOAC, whereby each field
should inform, rather than displace, the other.

Although the 1CJ appeared to provide direction for addressing the interplay, its pronouncements
lacked detail on how the interplay ought to be applied. The Court first proposed the lex specialis
principle as a tool to articulate the concurrent application and subsequently suggested a
complementary approach to the topic, but without developing the foundations of such a model.
There is, therefore, a need for coherent legal reasoning supporting the articulation of the
interplay between international human rights law and LOAC. The examination and critical
appraisal of the theory of lex specialis is a vital step in this direction.

and Cultural Rights, both of which it has signed, are applicable to the occupied Palestinian territory. It
asserts that humanitarian law is the protection granted in a conflict situation such as the one in the West
Bank and Gaza Strip, whereas human rights treaties were intended for the protection of citizens from their
own Government in times of peace.” See Israel, ‘Implementation of the International Covenant on Civil
and Political Rights: Second Periodic Report’, UN Doc CCPR/C/ISR/2001/2 (20 November 2001) para 8.
See also Committee on the Rights of'the Child, ‘Summary Record of the 829th meeting’, UN Doc
CRC/C/SR.829 (2002) paras 39-42. Therein Israel also rejects the applicability of the Convention on the
Rights of the Child to the West Bank and the Gaza Strip.

ST wall (n 7) para 106.

52 ibid.

53 DRC v Uganda (n 7) para 216.
54 ibid.
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The lex specialis principle is remarkably vague and can be used to support several, and often
diametrically opposed, arguments. The logic of this principle has been used by the USA, Israel
and Russia to argue that in situations of armed conflict LOAC applies exclusively, displacing or
excluding the whole international human rights framework.® In contrast, the lex specialis
principle has been interpreted to mean that, depending on the situation at hand, either one of the
legal frameworks could be the more specific one.*® Finally, it has been used to support a
combined application of the two fields.>” Simply, the vagueness of the lex specialis maxim, and
its consequential broad scope, allows this theory to be interpreted in all directions. This is the
opposite of clarification, and is far from being a solution. In many cases, it also fails to offer a
practical result. While it is correct to assert that the use of the LOAC framework is crucial to the
assessment of the taking of life between combatants during international armed conflict, the lex
specialis principle seems of less assistance for many other problems of co-application. For
instance, the application of the lex specialis principle in cases of potential violations of the right
to life is not readily transposable to situations of non-international armed conflict, where there is
less agreement on the definition of individual status and associated rules of targeting, and
LOAC norms therefore become less clear. 58 The relationship between LOAC and human rights
law requires a complex cross-fertilisation that might need to combine a number of elements and
rules from both fields at the same time. Similarly, in the case of detention during armed conflict,
there is no simple solution of juxtaposing a single LOAC rule against a single human rights rule,
and choosing between them. Insuch cases a complex myriad of rules must be taken into account
simultaneously on matters such as the status and circumstances of the given detainee (prisoner
of war, member of armed group, civilian in occupied territory, civilian in internal conflict, and

55 These arguments were rejected by the HRC. See for instance HRC, ‘Concluding Observations: United
States of America’, UN Doc CCPR/C/USA/CO/3/Rev.1 (18 December 2006); HRC, ‘Concluding
Observations:Israel’, UN Doc CCPR/C/ISR/CO/3 (3 September2010). The ICJ also reiterated the
concurrent application of international humanitarian and human rights treaties, in response to Russia’s
argument rejecting the application of the International Convention on the Elimination of All Forms of
Racial Discrimination, UNGA Res 2106 (XX) (21 December 1965) 660 UNTS 195 on the basis that the
dispute rather concerned international humanitarian law. Application ofthe International Convention on
the Elimination of All Forms of Racial Discrimination (Georgiav Russia) (Provisional Measures)
(Order) [2008] ICJ Rep 353, paras 79, 83, 95-97, 110-112.

56 See for instance Report of the Office of the High Commissioner on the Outcome of the Expert
Consultation on the Issue of Protecting the Human Rights of Civilians in Armed Conflict, UN Doc
A/HRC/14/40 (2 June 2010) para 14.

57 For instance, in the context of targeted killing of suspected terrorists, Kretzmer proposed that ‘the
applicable systemmust be a mixed model, which incorporates features of international human rights law.’
David Kretzmer, ‘Targeted Killing of Suspected Terrorists: Extra-Judicial Executions or Legitimate
Means of Defence?’ (2005) 16 EJIL 171, 171. See also Orna Ben-Naftali and Keren R Michaeli, ‘We
Must Not Make a Scarecrow of'the Law: A Legal Analysis of the Israeli Policy of Targeted Killings’
(2003) 36 Cornell ILJ 233; Ben-Naftali and Shany (n 27); Marco Sassoliand Laura M Olson, ‘The
Relationship between International Humanitarian and Human Rights Law where it Matters: Admissible
Killing and Internment of Fighters in Non-International Armed Conflicts’ (2008) 871 IRRC 599, 626. For
challenges with the mixed model approach see Yuval Shany, ‘Human Rights and Humanitarian Law as
Competing Legal Paradigms for Fighting Terror’ in Orna Ben-Naftali (ed), International Humanitarian
Law and International Human Rights Law: Pas de Deux (OUP 2011); Kenneth Watkin, ‘Controlling the
Use of Force: A Role for Human Rights Norms in Contemporary Armed Conflict” (2004) 98 AJIL 1, 34.

58 For a complete explanation of the categorization of members of non-state groups see Lubell (n 11) ch 6,
s 15.
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so on), the type of detention (administrative, preventative, on a criminal charge) and more.
Likewise, it is unclear how the lex specialis principle could assist in articulating the interplay
between LOAC and economic, social and cultural rights for example in relation to obligations
concerning the right to health during occupation. Although LOAC contains health-related
obligations, it is in international human rights law that the detailed understanding of the right to
health is to be found.®® The lex specialis principle is not a practical or workable model to
articulate the complexity of the relationship between LOAC and human rights law.

Accordingly, closer inspection reveals that although lex specialis is an established and long-
used principle that developed in other areas of law, it is neither an appropriate nor useful tool in
the current context.®® It has unfortunately become entrenched in the discourse and is mistakenly
assumed to answer the complex question of concurrent application. Moreover, its uncritical
acceptance has often become a method to avoid the ‘tedious’ elaboration of a detailed approach
to clarify the interplay between the disciplines. There would be far greater chance of progress if
the lex specialis principle were dethroned from its position as the primary tool for articulating
the interplay between human rights and LOAC. Indeed, the Human Rights Committee has
wisely left aside the lex specialis-based articulation of the relationship between international
human rights law and LOAC, affirming that:

the Covenant [on Civil and Political Rights] applies also in situations of armed
conflict to which the rules of international humanitarian law are applicable. While,
in respect of certain Covenant rights, more specific rules of international
humanitarian law may be specially relevant for the purposes of the interpretation of
Covenant rights, both spheres of law are complementary, not mutually exclusive.®?

Arguably, by discarding the reference to lex specialis in the DRC v. Uganda case, the 1CJ has
also retreated from the simplistic application of this principle, proposing an alternative approach
more likely to respect the nature of each field of law. It has become clear that we must identify
other avenues to develop and crystallise a complementary use of international human rights law
and LOAC in order to operationalise their interplay in a practical manner.

Conclusion: Operationalising the Interplay between LOAC and Human Rights
Law

An increasing number of bodies have adopted a complementary approach. For instance, in
1997, the Inter-American Commission on Human Rights in the Abella case,®? examined a
petition regarding violations of the American Convention on Human Rights, during a situation
alleging the summary execution, disappearance and torture of individuals following combat at

59 For example, see CESCR, ‘General Comment no 14: The Right to the Highest Attainable Standard of
Health (Art. 12)’, UN Doc. E/C.12/2000/4 (11 August 2000).

60 Nancie Prud’homme, ‘Lex Specialis: Oversimplifying a More Complex and Multifaceted
Relationship?’ (2007) 40 Israel LR 356.

61 HRC, ‘General Comment no 31: Nature of the General Legal Obligation Imposed on States Parties to
the Covenant’, UN Doc CCPR/C/21/Rev.1/Add.13 (29 March 2004) para 11. See also HRC, ‘General
Comment no 29’ (n 9) paras 3, 9, 11, 16.

62 Abellav Argentina (n 9)
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the La Tablada army barracks between the Argentinian military and over 40 armed persons. The
Commission explained therein the applicable legal framework ¢ and in light of the facts
qualified the events at La Tablada as a non-international armed conflict which ‘triggered
application of the provisions of Common Article 3, as well as other rules relevant to the conduct
of internal hostilities.’%* It used LOAC to decide whether the alleged violations were legitimate
under human rights law, and on the basis of that answer ruled on violations of the American
Convention. In their conclusions the Commission accordingly only stated violations of the
American Convention, which were informed by the LOAC framework.

Institutions have also adopted a complementary approach in relation to the issue of detention.
For example the ICRC Customary International Humanitarian Law Study provides in rule 99
that ‘[a]rbitrary deprivation of liberty is prohibited’ ®° in international as well as non-
international armed conflict. The wording of rule 99 uses terms that are found in the human
rights framework rather than in humanitarian treaty law. A detailed framework for deprivation
of liberty does not explicitly exist in humanitarian treaty law applicable in non-international
armed conflict.®® The study appears to state the need to rely upon human rights law to interpret
the meaning of arbitrary deprivation of liberty in the context of non-international armed
conflict.®” Human rights law is used in the ICRC study to assess both the acceptable grounds for
deprivation of liberty, as well as the necessary procedural requirements.®® It uses human rights
law to interpret LOAC in such a way as to include the principle of legality, as well as the stated
procedural requirements otherwise absent from humanitarian treaty law. The ICRC study
provides a strong example of a complementary application of human rights and LOAC.

The members of the UN fact-finding mission on Gaza established by the Human Rights Council
in 2009 also adopted a complementary approach, for instance when examining allegations of
killing of civilians involving a deliberate attack on police facilities which led to the death of 99
police officers.” It examined more specifically whether the police in Gaza needed to be
regarded as part of the civilian population under LOAC, and whether Israel had respected the
principle of distinction between civilians/civilian objects and combatants/military objectives as
provided for under the LOAC framework. The report also discussed the violation of the right to

63 ibid paras 149-153.
64 ibid para 156.
65 CIHL r 99.

66 CIHL commentary to r99. Asit is noted in the ICRC study, GCI-IV common art 3 and APII rather
provide for the humane treatment of civilians and persons hors de combat.

67 CIHL commentary to r 99.
68 CIHL commentary to r 99.

69 HRC, ‘The Grave Violations of Human Rights in the Occupied Palestinian Territory, Particularly Due
to the Recent Israeli Military Attacks againstthe Occupied Gaza Strip’, UN Doc A/HRC/S-9/2 (2009).
The President of the Human Rights Council announced in April 2009 the appointment of Justice Richard
Goldstone as head the fact-finding mission, as well as three additional experts — Professor Christine
Chinkin, Ms Hina Jilani and Colonel Desmond Travers. See UN, ‘Richard J. Goldstone Appointed to
Lead Human Rights Council Fact-Finding Mission on Gaza Conflict’, Press Release (3 April 2009)
<www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspxX?News ID=8469& LangI D=E>.

70 ‘Human Rights in Palestine and Other Occupied Arab Territories’, Report of the United Nations Fact-
Finding Mission on the Gaza Conflict, UN Doc A/HRC/12/48 (25 September 2009) paras 33, 424-429.
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life and prohibition of arbitrary killings under international human rights law. The report
concluded that international human rights law and LOAC were jointly applicable to the situation
in general, and also applied the appropriate rules of each field together, taking each other into
account. Following this the report declared violations of the right to life under international
human rights law only in relation to the individuals Killed who were not legitimate targets under
LOAC, and whose deaths came about in the context of a disproportionate attack under the latter
body of law.* The joint complementary application therefore produced a result in which there is
no conflict of rules, but rather a mutually reinforcing conclusion.

The starting point of the complementary approach is that the operationalisation of the interplay
cannot be made solely by comparing two opposing rules and choosing between them, but must
be through an approach that respects the specificities of each field, where LOAC and human
rights law apply in such a way as to feed into each other, and take each other into account when
addressing a situation. The complementary approach is nuanced requiring a case by case
concurrent application of LOAC and human rights law where each field is interpreted in light of
the other. Although there are virtually endless potential scenarios, it is still possible — and vital —
to identify in advance certain types of circumstances, such as detention or force during military
occupation, and to reach a practicable agreed approach. It is suggested that, through practice and
further clarification processes involving all stakeholders, agreement in principle can be reached
over the best approaches to be tailored for specific types of situations. Ultimately, it is
inescapable that the two legal frameworks apply concurrently, and the impact of human rights
law on the regulation of armed conflict is palpable. While this does on occasion create tension
between these bodies of law, in more situations than is usually assumed there are in fact
available interpretations to apply them together without contradiction. For the difficult cases,
the intricacy of the relationship is such that the lex specialis principle cannot provide a simple
one-size-fits-all solution. There is a growing recognition of the need to continue and develop
approaches for complementary application of LOAC and human rights law that is both
practicable and recognises their respective objectives.

"Libid para 1923: ‘that Israel, by deliberately attacking police stations and killing large numbers of
policemen ... during the first minutes of the military operations, failed to respect the principle of
proportionality between the military advantage anticipated by killing some policemen who might have
been members of Palestinian armed groups and the loss of civilian life (the majority of policemen and
members of the public presentin the police stations or nearby during the attack). Therefore, these were
disproportionate attacks in violation of customary international law. The Mission finds a violation of the
right to life (ICCPR, article 6) of the policemen killed in these attacks who were not members of
Palestinian armed groups.’
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