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1. Introduction
Lest we forget what was actually said in 1948, LGreéene statet!:

It is true to say that, if a decision on a competeatter is so unreasonable that no
reasonable authority could ever have come toet the courts can interfere. That, |
think, is quite right; but to prove a case of tkiad would require something
overwhelming ... It is not what the court considenseasonable, a different thing
altogether. If it is what the court considers usmble, the court may very well have
different views to that of a local authority on meas of high public policy of this kind.
Some courts might think that no children oughtecadmitted on Sundays at all, some
courts might think the reverse, and all over thentry | have no doubt on a thing of
that sort honest and sincere people hold differeaws. The effect of the legislation is
not to set up the court as an arbiter of the ctmess of one view over another. It is
the local authority that are set in that positiod,gprovided they act, as they have
acted, within the four corners of their jurisdictjdhis court, in my opinion, cannot
interfere.

Put like this, unreasonableness as a ground daéweild a straightforward concept, based on
sound constitutional principles and a useful looggb deal with a residual category of
patently bad decisions. It makes abundantly cleatrthe courts are to make a secondary
decision, with the primary decision about the nsesitthe matter being left to public
authorities. The problem is that in the ensuingrgeve have heaped too much onto the
unreasonableness test — we have attempted to mtakesophisticated, and we have used it
to carry out tasks it was never intended to de#l Wiotably, adjudicating on claims made
under s.6 of the Human Rights Adfyednesburynreasonableness is in danger of imploding
under the weight of expectations.

The general criticisms of unreasonableness asia bbreview are well-known and
often repeated: it is a circular definition; itas uncertain guide as to the extent of the
“margin of discretion” to be permitted to a puldiathority in any given situation or (the flip
side of the coin) the intensity of review to be docted by the court; it is a cloak which may
tempt lawyers and courts to deal with the meritgradvances rather than questions of
legality. These conceptual weaknesses have letbpmpals for the common law to recognise
a number oubstantiverinciples in place of unreasonableness (e.g.,liégfeor for the
replacement of the reasonableness test with opsopbrtionality?

! Associate Provincial Picture Houses Ltd v Wednegklorp [1948] 1 KB 223.

2 See J. Jowell and A. Lester, “Beyond Wednesbunpsgntive Principles of Administrative Law” [1987]L.
368.

% See the seminal essay by Jowell and Lester, tRtiopality: Neither Novel Nor Dangerous” in Jwisl and
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Criticisms have also been made by the Europeamt @btiuman Right$.At home,
our judges also make criticisms\Wednesburpr acknowledge the difficulties that beset it. In
Daly, the prison cell searches case, Lord Cooke offidwr spared no punchgs:
And | think that the day will come when it will meore widely recognised that
Associated Provincial Picture Houses Ltd v WednesBwrporation[1948] 1 KB
223 was an unfortunately retrogressive decisidanglish administrative law, insofar
as it suggested that there are degrees of unrda@learas and that only a very extreme
degree can bring an administrative decision withanlegitimate scope of judicial
invalidation. The depth of judicial review and ttheference due to administrative
discretion vary with the subject matter. It may Moal, however, that the law can
never be satisfied in any administrative field nhelgy a finding that the decision
under review is not capricious or absurd.

In April 2003 inR. (on the application of Association of Britistviian Internees (Far East
Region)) v Secretary of State for Defetioe CA dealt, as a preliminary question, with
whether proportionality exists as a separate graimdview in a case which does not
concern Community law or human rights protectedhgyEuropean Convention on Human
Rights (‘ECHR”).® David Pannick QC, for the claimants “boldly sutted” that it does; for
the Secretary of State it was submitted that then@8 bound by previous authority to hold
that it did not. Giving the single judgment of t@eurt, Dyson L.J. said that
although we did not hear argument on the pointhaxee difficulty in seeing what
justification there now is for retaining théednesburyest. [35] But we consider that
it is not for this court to perform its burial rite The continuing existence of the
Wednesburyest has been acknowledged by the House of Larasare than one
occasion”.

The CA therefore went on to “approach the issud¢berpresent appeal on the footing that the
Wednesburyest does survive, and that this is the corretttéegpply in a case such as the
present which does not involve Community law, anodsdnot engage any question of rights
under the ECHR".
A month later in the House of Lords cd&e(Pro-life Alliance) v BB@ppeal,
challenging a refusal to screen a party politicabldcast, Lord Walker safd:
The Wednesburyest, for all its defects, had the advantageropscity, and it might
be thought unsatisfactory that it must now be megdawhen human rights are in play)
by a much more complex and contextually sensitpfg@ach. But the scope and reach
of the Human Rights Act is so extensive that there alternative. It might be a
mistake, at this stage in the bedding-down of thenkin Rights Act, for your
Lordships’ House to go too far in attempting anynpoehensive statement of
principle. But it is clear that any simple “oneesiis all” formulation of the test
would be impossible.

The stage is therefore set for a conceptual blagtieeen irrationality and proportionality and,

D. Oliver, eds.New Directions in Judicial Revie{@tevens, London, 1988).

* See below.

®R. v Secretary of State for the Home Departmerg.Baly[2001] UKHL 26; [2001] 2 A.C. 532.
®[2003] EWCA Civ 473; [2003] Q.B. 1397.

"[2003] UKHL 23; [2003] 2 W.L.R. 1403 (May 15, 2003



in relation to some unqualified Convention righteerits review.
2. Basic distinctions between domestic law and Coention rights

For going further, it may be helpful to state tiwious? It is both possible and desirable to
make a distinction between (a) situations whereedwtnd rights stemming from English law
are at stake and (b) those where Convention rayletselied upon. These two streams of law
have different purposes. The orthodox groundsiditjal review in English law — those
falling under the “chapter heads” of illegalityrationality and procedural impropriety —
regulate the legality of public authority decisioraking by guarding against violations of
parliamentary intention or principles of embeddethie common law. The HRA was enacted
for a different purpose, namely “to give furthefeet to rights and freedoms guaranteed under
the” ECHR as amplified in the case law of the EeapCourt of Human Rights.

The two streams of law are not, however, watertigbegories. Many claimants rely
on both domestic law and HRA grounds of review cd¢ research shows that Convention
rights are used in about half of all judicial revielaims, though most often “to supplement
established grounds for judicial review in cased ttould have been pursued in any event on
such grounds prior to the introduction of the HRA”.

Moreover, judicial techniques and legal conceptgdviewing the substance of
governmental decisions developed in one streamifeedhe other. Such “leakage” may in
some situations be appropriate, but it may alsd tegproblems — as it clearly has when
courts attempted to use irrationality as a bagsisiéaling with claims under s.6 of the HRA.
Table 1 sets out the fate of the unreasonablerggsn in handling Convention rights.
Irrationality review has limited utility in this cdext.

Table 1: the fate of irrationality in Conventioghit contexts

Art. 2 Art. 3 (at least in Art.5(4) (atleastin | Arts8-11

immigration and
asylum)

mental health cases)

The CAis close to
accepting that
irrationality review
must besointense
that it is in effect
merits review (+
some deference)

Irrationality review
doesprovide an
effective remedy, but
there must be anxioy
scrutiny.

Irrationality review is
not an effective
remedy as it exclude
sadequate examinatio
of merits

Irrationality no

longer appropriate;
sinstead use
nproportionality +

deference

R. (Bloggs 61) v
SSHD[2003] EWCA
Civ 686

R.v. SSHD Ex p
Thangarasa [2002]
UKHL 36

HL v United
Kingdom, 5th
October 2004

R v SSHD Ex p Daly
[2001] UKHL 26

In relation to ECHR Art.2, iR (Bloggs 61) v Secretary of State for the Homeahepent,
which involved an Art.2 claim, the Court of Appealme close to accepting that the where

8 See further Mark Elliott, “The Human Rights Actd®and the Standard of Substantive Review” (2001) 6
C.L.J. 301 (written before leading cases sucbalg andAlconbury).
° Public Law Project/Varda Bond¥he Impact of the Human Rights Act on Judicial ReviAn Empirical
Research Studiune 2003), p.31.
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the right to life is in issue (“the most fundamémBhuman rights”) irrationality scrutiny may
becomesointense that it implodes into something almoststiguishable from merits
review, with the court becoming the primary deaisinaker® The case concerned the
removal of a prisoner from a “protected witnesg’unio a mainstream prison and whether
this would breach Art.2. Auld L.J. commented that
For what it is worth, 1 do not share the uncertawitOuseley J. [at first instance] as to
how the court should decide the matter if the lad Heveloped to the stage where it
could make a decision on the merits for itselfolud have reached the same
conclusion as the Prison Service, for the reasayevie.

Keene L.J, agreeing, said:
... | agree, and would only wish to emphasise oneasyf the Article 2 issue. The
right of life under that Article is an unqualifiejht and one which is self-evidently
fundamental in nature. The issue is not, therefame, of whether interference with the
right can be justified on grounds of competing pribbnsiderations but simply
whether it has been shown that there is or wouldrbaterference with the right as a
result of the decision of the Prison Service. bt fense it is very different from those
cases where the courts are considering a clainttiegiublic body has not struck the
right balance between the individual’s rights amel public interest, such as may arise
where, for example, it is the right to respectdavate and family life under Article 8
that is engaged.

| can see that in these circumstances it coularpeed that it is for the court to
make its own judgment as to whether there wouldrbmterference with the right to
life under Article 2, rather than making a judgmastto the reasonableness of the
decision made by the Prison Service. The courfighdic authority by virtue of
section 6(3) of the Human Rights Act 1998 and catimerefore act in a way which is
incompatible with a Convention right. There is nieedt authority in English law as
yet on this issue, and it is to be observed th#tefro-life case the House of Lords
was dealing with an Article 10 case, where a balamas to be struck between the
right to freedom of expression and the factoroséin Article 10(2). It was therefore
not an unconditional right case. ...

Even were it to be the case that it is for therctumake that primary
judgment, the reality is that the court would h&vattach considerable weight to the
assessment of risk made by those with professiomalvement in the areas with
which the case was concerned, which in the pressesg means the police and the
Prison Service.

In relation to ECHR Art.3 (torture, inhuman or daging treatment), the “anxious scrutiny”
variant of irrationality is, however, recognisedthg English courls and the Strasbourg
court? as providing an effective remedy for the purpasfesrt.13 in the context of
immigration and asylum decisions. The Administrat®@ourt is expected to arrive at its own
conclusions on the facts, or at least examine tigerlying facts rigorously to see if they
compel a different conclusion to one reached byddmsion-maket® Some margin of

1912003] EWCA Civ 686; [2003] 1 W.L.R. 2724.

' R. (Thangarasa) v Secretary of State for the HomeaBtmen{2002] UKHL 36.
2vilvarajah v UK[1991] EHRR 248.

13R. v Secretary of State for the Home Department. Biurgut[2000] U.K.H.R.R. 403.



discretion may be allowed to the decision-maKer.

ECHR Art.5(2) guarantees “Everyone who is deprigedis liberty by arrest or
detention shall be entitled to take proceedingwbigh the lawfulness of his detention shall
be decided speedily by a court and his releaseaenldethe detention is not lawful”. In
October 2004, the Strasbourg Courtib v United Kingdonheld that “supe®ednesburi}®
did not constitute an effective remedy for the jmsgs of Art.5(4) in a case where a person
was “informally” detained without his consent imental hospitat® The deficiency is that
irrationality review excludes adequate examinatbthe merits of the claimant’s case — here
“the merits of the clinical views as to the persmste of mental iliness justifying detention”.

The domestic courts’ approach in cases involviGdiR Arts 3 and 5 where a
person’s detention and treatment is dependentioical judgement has been rather different.
In October 2001, the CA iR (Wilkinson) v Broadmoor Special Hospisglemed to indicate
that a merits review approach was required, wighctburt reaching its own view of the need
for medical treatment on the basis of oral eviddnm@ medical withesses including cross-
examination!’ Subsequent cases have sought to disting\itinsonand emphasise that
the court’s role is one of supervisory not mer&giew. In other words, the court must avoid
substituting its own discretion for that of the imgmed public authority, albeit that in carrying
out “the most anxious scrutiny”, and “rigorouslya@xining all the evidence”, the court may
have to form a view of its own on some mattersacf®

In cases where a court is called upon to adjuelicatalleged failures to balance the
considerations that must be taken into accourglation to the qualified Convention rights
(principally ECHR Arts 8 — 11), and the questionndifat “is necessary in a democratic
society”. Here use diVednesburyeven with anxious scrutiny, has been held npréowide
an effective remedy; instead a proportionality te$b be used. This follows fro®mith and
Grady v United Kingdonm which the Strasbourg Court held that even isitenirrationality
review was inadequate for the purposes of protgctghts under Art.8° The test did not
allow the court adequately to assess whether thiglption on gay men and women serving
in the armed forces could be justified on the baksocial need, national security or public
order. Initially, inMahmoodf® the Court of Appeal may have fail to see theifulplications
of the Strasbourg decisions@mithandLustig-Prean but the position was “clarified” by the
House of Lords iDaly.?*

14 See the exchange of viewsRublic Law: . Leigh, “Taking Rights Proportionately: JudicRéview, the
Human Rights Act and Strasbourg” [2002] P.L. 268 &n Atrill, “Keeping the Executive in the Picturi2003]
P.L. 41.

1> See below.

16 Application 45508/99 (5 October 2004), arisingnfrBe L[1999] 1 A.C. 458 (HL), [1998] 2 W.L.R. 764
(CA).

1712001] EWCA Civ 1545; [2002] 1 W.L.R. 419.

8 See e.g.R (IR) v Shett§2003] EWHC 3022, Munby J (whether the claimarffesing severe psychotic
episodes could lawfully be transferred to prisamfra psychiatric clinic)Claire F v Secretary of State for the
Home Departmer2004] EWHC 111, Munby J (whether lawful for a lgab be separated from her mother who
was serving a long sentence of imprisonment — & mat the court’s function to come to its own assemnt of
what is in the child’'s best interests).

1%Smith v UK[1999] I.R.L.R. 734 andlustig-Prean v UK2000) 29 E.H.R.R. 548.

'R (Mahmood) v Secretary of State for the Home Diepant[2001] 1 W.L.R. 840, CA.

2L R. v Secretary of State for the Home Departmerg.Baly [2001] UKHL 26; [2001] 2 A.C. 532.



3. Irrationality in domestic contexts

In the rest of this paper, | focus on the operatibunnreasonableness review in domestic
contexts (i.e., where Convention rights do notdeabr at least are not at the forefront of the
claimant’s case). At the outset, however, it ninesticknowledged that Convention rights
may exert an influence here (even leaving asidspeeulative question, whether in time
proportionality will come to be the main judicialdl in domestic law as well as qualified
Convention right situations).

Using Convention rights to get anxious scrutiny

First, claimants may argue that a Convention ngleingaged, though hold back from
deploying a fully fledged argument based on brezddhe Convention right in question, in
order to benefit from the “anxious scrutiny” appcbdoWednesburyhat had been
established several years before the HRA in relatidfundamental rights®* A good
illustration isR. v (Anne) v Test Valley Bahere the husband and wife claimants said that
their rights under ECHR Arts 2 and 8, along with.Aof the First Protocol were affect&d.
The claimants argued that the council had unlayiidfused permission to fell a large lime
tree in a neighbour’s garden, spores from which climants said, were seriously harming
the wife’s health and the thatched roof of theitage. Forbes J. noted that counsel for the
claimants
has expressly confined his submissions and thetoake challenge on rationality
grounds and has argued that, since the relevarpleorhwas one which did concern
matters involving the various Convention rightsvisich | have referred earlier in this
judgment, the court should give “anxious scrutittythe decision-making process in
guestion, when considering whether the conclusieashed are susceptible to
challenge on grounds of rationality. In the circtemses of this case, | am content to
approach the matter on that basis. It is, theretareecessary for me to express any
concluded view as to whether that is necessardyctirrect approach.

Forbes J. went on to look at the evidence in camalgle detail, holding that the council had
not acted irrationally. This approach has the padéto increase the frequency with which
courts engage in “anxious scrutinyednesburyeview. | return to the general issue below.

Courts of “full jurisdiction”

A second Convention right influence Wednesburyeview of domestic law duties and rights
comes from Art.6(1). This guarantees that “In tbe&dmination of his civil rights and
obligations ...., everyone is entitled to a fair gnudblic hearing ... by an independent and
impartial tribunal”. Some — but not all — claimar fjudicial review involve “civil rights and
obligations”. Whether a claim does or not may beégy difficult question’®* In Alconbury,
Lord Clyde accepted tHat

2 See below.

23[2001] EWHC Admin 1019, [2002] Env.L.R. 22.

%R (Begum) v Tower Hamlets LBZD03] UKHL 5; [2003] 2 A.C. 430 at [82] (Lord Métt).

% R. v Secretary of State for the Environment, Trartsgnd the Regions Ex p. Holdings & Barnes Plc
(“Alconbury”) [2001] UKHL 23; [2003] 2 A.C. 295 at [150].
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It is thus clear that article 6(1) is engaged whikeedecision which is to be given is of
an administrative character, that is to say onergin an exercise of a discretionary
power, as well as a dispute in a court of law rémay the private rights of the citizen,
provided that it directly affects civil rights aotlligations and is of a genuine and
serious nature.

Disputes with the Inland Revenue over tax affagsdt, according to the Strasbourg cdfrt,
though Lord Walker doubts whether this is correctdso do I} In the town and country
planning context, development plan policies are“dwectly decisive” of a claimant’s rights,
and so fall outside the protective ambit of Art)6€lin cases involving a possession orders
sought by a local authority, the position is famfr clear (as the House of Lords
acknowledged in February 200%).

The whole relationship between “civil rights arfaligations” and claims for judicial
review is clearly one to which the English courtsstretur®® There are many square pegs
and round holes here. Problems arise because Brisds not designed to deal with claims
relating to the legality of public authority adnstrative decisions; it “was intended to be
supplemented by further measures in relation tertaking of administrative decisiond"put
these have not been forthcoming from the Counddwbpe. Furthermore, the concept of
“civil rights and obligations”, while perhaps magisense in civilian legal systems, sits
uneasily with the basic categories of a commondgstem.

This is not the place to examine Art.6(1) in defBine main point for present purposes
is to note that if Art.6(1) is engaged, then arakamt is entitled to a court of “full jurisdiction”
and “judicial control” over the legality of the gisted decision. This does not necessarily
require a complete rehearing on the merits. As llbwffmann put it inAlconbury what is
needed is “jurisdiction to deal with the case a&srthture of the decision require$”.

The Administrative Court, using/ednesburyeview, may in some contexts be
expected to consider questions of fact more claely it otherwise would have done. The
CA in McLellan (where possession was sought by the council agaiciaimant who had an
“introductory tenancy”) held®

Where facts can be established with certaintyek@mple rent arrears, the question as

to the reasonableness of a decision to terminatetienductory tenancy will be

suitable for determination on judicial review. Hoxge, if the council in providing
reasons alleges acts that are disputed, then #hataise issues of fact. ... The right
question under the scheme will be whether in theecd of allegation and counter-

% Ferrazzini v Italy(2002) 34 EHRR 45 held the concept of “civil riglsind obligations” under Art. 6(1) did not
extend to cover disputes between citizens and pablhorities as to the lawfulness under domeaticdf tax
authorities’ decisions as “tax matters still fornpadt of the hard core of public-authority preraged, with the
public nature of the relationship between the tayegp and the tax authority remaining predominai®e also
A. Le Sueur, “Appeals and Judicial Review after thenan Rights (Jersey) Law 2000” [2002] Jersey Law
Review 142.

?’R (Begum) v Tower Hamlets LEZD03] UKHL 5; [2003] 2 A.C. 430.

8 R. (Aggregate Industries UK Ltd) v English Nat{2602] EWHC 908 Admin; [2002] A.C.D. 67 (p. 403).
%R (Begum) v Tower Hamlets LEZD03] UKHL 5; [2003] 2 A.C. 430.

%0 For a general discussion, see J. Herberg, A. leenSand J. Mulcahy, “Determining Civil Rights and
Obligations” in J. Jowell and J. Cooper, etinderstanding Human Rights Principl@dart Publishing, 2001).
%1 SeeR. (Begum) v Tower Hamlets LBZD03] UKHL 5; [2003] 2 A.C. 430 at [28] and [86].

%2 Alconburyat [87].

% R. (McLennan) v Bracknell Forest B2001] EWCA Civ 1510, [2002] A.C.D.54 (p.332), [#§



allegation it was reasonable for the council teetaldecision to proceed with
termination of the introductory tenancy. That agaia matter which can be dealt with
under judicial review either of the traditional &ior if it is necessary to do so
intensified so as to ensure that the tenant’'s sight protected.

In the later HL case oBegumthe issue was different: the council’s obligatiorder the
Housing Act 1996 where a homeless person refuseswae tenancy offered by the council
under its duty to homeless people, on the grouatittle accommodation offered was
unsuitable. The claimant said that the decisiontred by the council’s reviewing officer,
following an internal procedure, was irrationalrtdddoffmann, with whom the other
members of the Appellate Committee agreed, ¥aid:
[47] Although | do not think that the exercise dhainistrative functions requires a
mechanism for independent findings of fact or &dppeal, it does need to be lawful
and fair. ... In any case, the gap between judietaiew and a full right of appeal is
seldom in practice very wide. Even with a full rigli appeal it is not easy for an
appellate tribunal which has not itself seen thimegses to differ from the decision-
maker on questions of primary fact and, more egfigaielevant to this case, on
guestions of credibility.... [49] No doubt it is opna court exercising the review
jurisdiction [conferred on county courts, but tlaene in scope as CPR 54] to adopt a
more intensive scrutiny of the rationality of tlexiewing officer’s conclusions of fact
but this is not the occasion to enter into the goeof when it should do so. When
one is dealing with a welfare scheme which, ingagicular case does not engage
human rights (does not, for example, require caraiibn of Art.8) then the intensity
of review must depend upon what one considers thdenost consistent with the
statutory scheme. ...[50] All that we are concernéti w this appeal is the
requirements of Art.6, which | do not think mandaéemore intensive approach to
judicial review of questions of fact. These nuanaee well within the margin of
appreciation which the Convention allows to cortracstates and which, in a case
like this, the courts should concede to Parliam®8atl do not propose to say anything
about whether a review of fact going beyond coneaiat principles of judicial
review would be either permissible or appropriiteeems to me sufficient to say that
in the case of the normal Part VII [of the HousAxg 1996] decision, engaging no
human rights other that Art.6, conventional judiceview such as the Strasbourg
court considered in théryan case (1995) 21 E.H.R.R. 342 is sufficient.

% R (Begum) v Tower Hamlets LBZ003] UKHL 5; [2003] 2 A.C. 430



4. The development of “anxious scrutiny”

Clearly, in predominantly domestic law situatiotiee effectiveness of unreasonableness
argument will be linked to the intensity with whitte court in evaluates the facts, reasoning
and conclusions of the public authority. Theretaday four many categories controlling
intensity of review.

Table 2: intensity of review

Type of review

Test

Non-justiciable

For a recent case, see e.g. Rth@mpplication of Campaign for Nuclear
Disarmament) v Prime Minister [2002] EWHC 2777;(03DA.C.D. 36.

super-
Wednesbury

“so absurd that the decision-maker must have tédaare of his senses”
(Nottinghamshire CC1986] AC 240)

“The greater the policy content of a decision, dre@lmore remote the
subject matter of a decision from ordinary judi@&perience, the more
hesitant the court must necessarily be in holdidgasion to be
irrational. That is good law and, like most good |l@ommon sense.
Where decisions of a policy-laden, esoteric or sgebased nature are in
issue, even greater caution than normal must bershoapplying the
test, but the test itself is sufficiently flexilie cover all situations”
(Bingham inSmith

basic
Wednesbury

“... adecision that elicits the exclamation ‘my gaeds, that is certainly
wrong!” R. v Devon CC ex p. Georff989] A.C. 573

“so outrageous in its defiance of logic or of guted moral standards that
no sensible person who had applied his mind t@thestion to be decided
could have arrived at itGCSU v Minister for the Civil Servi¢&985]
AC 374 at 410 per Lord Diplock)

“anxious
scrutiny”,

“enhanced level
scrutiny”,

“rigorous
examination”

“Reasonableness in such cases is not, howevemgymus with
‘absurdity’ or ‘perversity’. Review is stricter arde courts ask the
guestion posed by the majorityBmind, namely, ‘whether a reasonable
Secretary of State, on the material before him|ccoeasonably conclude
that the interference with freedom of expressios juatifiable’. This test
lowers the threshold of unreasonableness. In additi has been held that
decisions infringing rights should receive the ‘inasxious scrutiny’ of
the courts.” de Smith, Woolf and Jowelidicial Review of
Administrative Actiorbth Edition at para 13-060, approved by Roch L.J.
in R. v. Saville Inquiry Ex p. A and othg¢1999] EWHC Admin 556,

Can the decision ‘confidently enough said to hasenbcorrect’?Gurung
v Secretary of State for the Home Departnj2803] EWCA Civ 654,
Buxton L.J.).

The court may not interfere with the exercise ohdministrative decision
on substantive grounds save where the court isfigati... that it is beyond
the range of responses open to a reasonable deamsiker but in judging
whether the decision-maker has exceeded this mafgippreciation the
human rights context is important. The more sulistitine interference
with human rights, the more the court will requiseway of justification
before it is satisfied that the decision is reabtena the sense outlined
above. R. vMinistry of Defence Ex p Smitber Sir Thomas Bingham)
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When the variable intensity approach to unreas@maisis was first propounded by Lord
Bridge inR. v Secretary of State for the Home Departmer.Bugdaycay" it is likely that
this variant on the orthodox approach would be usedmparatively rare situations. In that
case “human life or liberty was at risk”. Priorttee HRA, one had to find a “fundamental
right” recognised by the common law, or perhapsgecsed as a norm of international law,
in order to kick start an anxious scrutiny argum@iiday, surely almost all such common
law rights have broadly corresponding Conventights and these dominate our thinking
about fundamental rights. While unreasonablenessmes to be used for claims made on
Arts 2 and 3 (see above), and while the judicialew case load remains dominated by
immigration and asylum matters, the nominated jsdgdl spend a considerable proportion
of their time using the anxious scrutiny approdtls no longer a test held in reserve for
unusual situations. It may not be too much of aageeration to say that there is now as much
anxious scrutiny as there is orthodox unreasonabadjudication in the Administrative
Court, certainly if one puts applications for pesgion into the equation.

The attempt at fine tuning, set out in Table 2ates a number of conceptual
challenges and problems.

First, should the varying degrees of intensitydgmarded as categories, or is it better
to view them as points along a spectrum®Mahmood Laws L.J. was clear that there is a
spectrum. Referring to tf@mithformula, he said®

that approach and the ba¥iednesburyule are by no means hermetically sealed the

one from the other. There is, rather, what maydilea a sliding scale of review; the

graver the impact of the decision in question ugp@nindividual affected by it, the

more substantial the justification that will be uegd.

Of course, we all know that in judicial review “dent is everything”. | have some doubts,
however, whether a sliding scale approach is tlse dree. Arguably, recognising categories
may make it easier for there to be a principled mode certain approach to the court’s role: if
situation A then intensity B, rather than slithgreround in grey areas.

Secondly, there is a problem of deciding into whsategory, or where on the sliding
scale, a case sits. This is often obvious, butnsesimes contested. Bmith the counsel for
the gay servicemen and women contended for ansicusiny, while the Ministry of Defence
argued for a supaiednesburyest to be applied; the former prevailed becaosgblicy was
not one that “depends essentially on political jueégt” and, distinguishing the
Nottinghamshirease, the human rights dimension was “promin&ht¥ore recently in
Javed the challenge was to delegated legislation desigg Pakistan, for the purposes of
returning asylum seekers, as a country in whictetlaas “in general no serious risk of
persecution”. The Order had been subject to stedraies in both the Commons and the
Lords. For the Secretary of State it was contendatsupeMednesburyvas the appropriate
intensity of review: the matter related to poli@nsiderations affecting the UK'’s foreign
relations; moreover, a more intensive approach evbalinconsistent with article 9 of the Bill
of Rights 1689. The claimants argued for anxiowststy. The CA plumped for ordinary

%511987] AC 514.

% Mahmood above, at [19].

3711995] 4 All ER 427 per Simon Brown L.J. Div. @urtis J. held that ordinat/ednesburghould govern
the situation; in the CA all were agreed that thei@us scrutiny approach applied.
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Wednesburyand went on to hold the legislation unreasonablietheMedwaycase®

Maurice Kay J. stated, having held that it was aso@able to exclude Gatwick from the

options offered for consultation over expansiomigbort capacity:
I make it clear that, although I have in mind timportance of the future development
of air transport and my duty to detach myself fribva ultimate policy merits, | do not
accept [the] submission that the questions raigetiib case are matters of such high
policy that the are challengeable only the basisaaf faith (which is not alleged) .... |
consider them to be reviewable on traditional jiadiceview grounds although |
accept that it behoves me to approach them witticpéar care.

In Begum discussed above, Lord Bingham warrigd:
| can see no warrant for applying in this contextions of “anxious scrutiny” ... or
the enhanced approach to judicial review descrilyeddord Steyn irR (Daly) v
Secretary of State for the Home Departni@f01] 2 AC 532, 546-548. | would also
demur at the suggestion of Laws LJ in the CouAmeal in the present case ([2002]
EWCA Civ 239, [44]) that the judge may subject tleeision to “a close and rigorous
analysis” if by that is meant an analysis closemore rigorous that would ordinarily
and properly be conducted by a careful and compg@tdge determining an
application for judicial review.

There is, then, considerable scope for judicighglisement and, as yet, perhaps insufficiently
developed principles to guide the choice.

Thirdly, there is the question of what anxioususiay actually requires the court to

do. Itis a “mantra” so frequently invoked by coehand the courts that there is a risk of
forgetting, or never discovering, what it entailserelse end up paying only lip service to
it.*” The following principles can be extracted from tase law.

* A “common sense” approach is to be taken: anxicugisy “does not mean that the
court should strive by tortuous mental gymnasticrd error in the decision under
review when in truth there has been noffe”.

* “The concern of the court ought to be substancesawtantics”. Nor is it appropriate
to focus “on particular sentences” in a decisiorkens determination “and to
subject them to the kind of legalistic scrutinytthaght perhaps be appropriate in
the case of a statutory instrument, charter partyust deed”* But while it would
be wrong to interpret the decision of a decisiokendin a minute textual fashion,

... it must be right in every case to see whethestsutibial and proper reasons are
given”*®

« The court’s role remains one of review for errotaf.**

¥ R. (Medway Council and others) v Secretary of S@mt@ranspor{2002] EWHC 2516 Admin; [2003] J.P.L.
583 at [18]

%R (Begum) v Tower Hamlets LEZD03] UKHL 5; [2003] 2 A.C. 430.

“0R. v Secretary of State for the Home Departmerg.BivakumafFC) [2001] EWCA Civ 1196,[2002]
I.N.L.R. 310 (and an appeal to the HL, see [200RHU 14).

“IR. (Sarkisian) v IAT2001] EWHC Admin 486, Mumby J.

“2R (Puspalatha) v IAJ2001] EWHC Admin 333 at [43], Sullivan J.

“3R. (Kurecaj and another) v Secretary of State liertiome Departmei2002] EWHC 1199 Admin, Gibbs J.
“R (Puga) v IAT2001] EWCA Civ 931, Laws L.J.: “[31] As is welhlown, in 1987 Lord Bridge said in the
case oMusisi[1987] 1 AC 514 that these cases need to be apipedavith anxious scrutiny, given what may be
involved. And so they must. But as a reading ofluigdship’s speech in that case readily demonstyate
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» The burden of argument shifts from the claimarthe®defendant public authority.
The claimant no longer has to demonstrate unreasamess, but rather the
defendant needs to produce a justification fordibesion that satisfies the court
that it was properly made (with the court accordimg public authority appropriate
“deference”).

» The court is not a fact-finder (though it may hasgard to factual material not
before the primary decision-makér).

» The Court will be less inclined to accept ex pastd justifications from the public
authority, compared to ordinary reasonablef®ss.

The challenge is to achieve enhanced review witfeuurning the exercise into an appeal on
the merits of the decision or (b) slipping intoagproach based on proportionality rather than
reasonableness.

Table 3: Types of judicial control

Type of judicial control Main features
“Anxious” or The issue remains whether the public authority’s
“enhanced” decision is within a reasonable range of options.
irrationality review

Proportionality review * Courtitself may need to assess the balance public
—whether: (i) the objective isauthority has struck between competing interesis, n
sufficiently important to merely consider whether that balance is reasonable.
justify limiting a fundamental
right; (ii) the measures * Court may have regard to the relativeightof the
designed to meet the various considerations taken into account.

objective are rationally
connected to it; and (iii) the
means used to impair the
right or freedom are no more
than is necessary to
accomplish the objectivE.

Merits review/appeal Court becomes the primary fiacker and decision-
maker

Fourthly, there is the problem of mismatch betwinencategory the court fits at case into and
the approach it actually takes.3mith,Simon Brown L.J. at first instance, having heldtth
an anxious scrutiny approach was appropriate, texless went on to use language that reads
(and had the effect) much like ordinary irratiohatieview#®
Only if it were plain beyond sensible argument thaiconceivable damage could be
done to the armed services as a fighting unit wallé appropriate for this court now

court’s role remains one of review for error of lavhere is no error of law here.”

S Polat v Secretary of State for the Home Departrf20®3] All ER (D) 254 (Jul).

R (Leung) v Imperial College of Science, Technolyy Medicind2002] EWHC 1358 Admin, [2002] ELR
653)

" Seede Freitas v Permanent Secretary of Ministry ofiégture [1999] 1 A.C. 69, approved by Lord Steyn in
Daly, above.

4811995] 4 All ER 427, Div. Ct.
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to remove the issue entirely from the hands botth@imilitary and of the
government. ... With all these considerations in mirfthve come finally to the
conclusion that, my own view of the evidence ndtatianding, the minister’s stance
cannot properly be held unlawful. His suggestedfjaation for the ban may to many
seem unconvincing; to say, however, that it isamgous in its defiance of logic is
another thing. There is, | conclude, still roomti@p views. Similarly it is difficult to
regard the policy as wholly incompatible with ‘apted moral standards’.

A case that is arguably in the other directioMidway*® Maurice Kay J. explicitly applied
ordinaryWednesburybut it strikes me that was required by the céorh the Secretary of
State was something akin to the intensity fountheanxious/enhanced scrutiny cases.

5. The every day use of unreasonableness

So for this paper has focused on a relatively smathber of well-known cases to sketch out
the modern architecture for unreasonableness amgsmniaevant now to move on to see what
is happening “on the ground” in domestic cases this by looking at a sample of 41 judicial
review cases decided between January 2000 an@008/(set out in the Appendix, below).
Cases involving unreasonableness arguments inoretat Convention rights have been
excluded. In most cases, a ground of review basedationality is added as a final
supplement to others arguments, rather than bbeagin basis of challenge. In selecting the
cases | have however attempted to disentangle somahleness points from others.

Unreasonableness arguments in the sample casasrbasonably high success rate:
claimants succeeded on this ground in 18 casefaded in 23. The sample may perhaps be
unrepresentative in several respects, includingimee the law report editors are more likely
to select cases in which this argument is succes$s¢éwertheless, given what is often
described as the high “threshold” of the unreaskemass test, is it not surprising that
claimants seem to succeed in a relatively largpgntmn of cases?

6. Concluding remarks

For the reasons | have set out above, | believeutir@asonableness is struggling to survive
as a coherent and useful ground of review. Its @deag surely numbered as a tool for dealing
with Convention rights claims: proportionality oents review look set to step in (according
to the nature of the Convention right engaged)erbmn relation to domestic law judicial
review, too much seems to be required of the uoredseness ground. Without developing a
particularly robust set of principles to guidetite apparatus for variable intensity — supra-
WednesburyordinaryWednesburyanxious scrutiny — seems less than clear in jpeact

In considering the medium term futureWwednesburyinreasonableness in relation to
domestic law judicial review claims, one can engesaeveral possibilities. First, the law,
having developed in sophistication, may remain @iyatatic over the next 15 years or so.
The courts may be content to let the last big imtion — variable intensity review — bed
down. Secondly, the common law on rationalityi@@vmay continue to evolve. As | have
suggested, the approach to anxious scrutiny woenefit from further conceptual

“9R. (Medway Council and others) v Secretary of S@td@ranspor{2002] EWHC 2516 Admin; [2003] J.P.L.
583 at [18]
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clarification. Thirdly, the whole concept of irratiality as a basis of review in domestic law
judicial review may be abandoned by the courtauoiér of a proportionality test similar to
that used in relation to qualified Convention righses. Fourthly, if central government
remains concerned about the unpredictability ationality review, there is always the
possibility that legislation may be introduced éstrict the use of unreasonableness as a
ground of judicial review in relation to some demmsmaking schemes, to the extent
permitted by Convention righté.

APPENDIX: Sample of Wednesbury unreasonableness/iationality
cases January 2000-July 2003

This survey has been compiled using the Currenalleformation CD-Rom searching for the words

“irrational”, “irrationality”, “rational”, “unreasmable” and “Wednesbury”. The summaries are bakesgly on
those provide by CLI.

UNREASONABLENESS FOUND:

Bosworth Beverages Ltd v Customs and Excise Conionisss [2001] V. & D.R. 491. Held: unreasonable.
Customs were entitled to prohibit any sales thatld/involve removal of the goods from a bonded \Wwatese
but Reg.17(3) of the Excise Warehousing (etc) Retgpris 1988 did not give Customs the authoritgrizhibit
in warehouse transfers of goods because there avtisent to the revenue if the goods did not lehee
warehouse. The second part of the direction meegjyired the giving of notice to Customs prior taasfer
out of B’s account. It did not prohibit a transieibond to M within the warehouse. The Commissisraated
ultra vires in purporting to exercise such a powenas for the bonded warehouse to ensure thasexiuty
payable on removal was paid and the Commissioratsabted Wednesbury unreasonably in failing to thaise
into account in restricting transfers within theralzouse.

R. (on the application of F) v Special Adjudica@002] EWHC 777; [2002] Imm. A.R. 407. Held:
unreasonable. F sought judicial review of the sdedjudicator’s refusal to adjourn the hearingnef asylum
appeal and his dismissal of her appeal againsk¢icectary of State’s certification of her claimw&s a citizen
of Kosovo, raped by three Serbian soldiers leahiergpsychiatrically injured. Her application foryasn had
been refused. At the hearing before the specialdichtor she sought an adjournment to obtain artdqmon a
psychiatrist, which was to be available within @ féays and preliminary indications of which weredarable
to F. The special adjudicator refused the adjounmtraad stated that he would not take such a repiort
account even if it were sent to him after the hegariThe special adjudicator’s decisions were gedsind the
certificate was set aside. It was Wednesbury upredsie to refuse the adjournment or later consiaeras the
delay was slight and on the facts acceptable. #hesal of the adjournment inevitably preventeddair
presenting relevant and potentially cogent evidéndavour of her appeal.

R. (on the application of M) v Criminal Injuries @pensation Authority [2002] EWHC 2646; (2003) 100(2
L.S.G. 31. H applied for judicial review of the @inal Injuries Compensation Authority’s failuredetermine
his claim within a reasonable time. H, an infardqareding by his adoptive mother, had applied toACia
compensation in relation to severe brain injurigifesed as a result of his being shaken by onésohatural
parents. Held: the failure of CICA to determine ldlaim expeditiously was Wednesbury unreasonable.

R. (on the application of H) v Ashworth Hospital tharity [2002] EWCA Civ 923; [2003] 1 W.L.R. 127 ¢itl:

the Mental Health Review Tribunal had acted unreabty in failing to consider the availability ofitable after
care and accommodation when deciding to orderidfeediate discharge. Where a tribunal had douhtis as

whether such services would be available on digghat should adjourn so as to obtain the necessary

%0 ¢f. in Australia, the Migration Act 1958, s.476(8pheld by the High Court of AustraliaAxbebe v The
Commonwealtlf1999) 162 A.L.R. 1 and in the UK the proposedt@uslause in the Immigration and Asylum
(Treatment of Claimants etc) Bill 2004, on whicle geLe Sueur, “Three strikes and it's out? The UK
government’s strategy to oust judicial review frammigration and asylum decision-making” [2004] P252
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information.

R. (on the application of National Association aflii&ry Overmen Deputies and Shotfirers) v SecketdrState
for Work and Pensions [2003] EWHC 607. N soughtdiad review of the Secretary of State’s decisian to
immediately modify and revise the guidance givethmNotes on the Diagnosis of Prescribed Dise&HeBD,
on the use of the Cold Water Provocation Testdiagnostic tool for vibration induced white fingarclaims
for industrial injuries benefits under the Sociakt8rity Contributions and Benefits Act 1992 s.168&1ld, the
decision was irrational. the court declined to pramce on whether the cold water provocation tedtidgcome
obsolete. However, no medical evidence existedippart the test as a useful diagnostic tool; (2 Becretary
of State had intended MAs to only treat the tesiraspportunity for the claimant to demonstrategkistence
of white finger. However, without clear guidanceAMand decision makers might continue to be infheehby
the results of the test, and (3) the decision m@tmiend the existing NDPD was founded upon a failoitake
account of material consideration, namely thatpaper analysis, the evidence established that &peared
to have placed reliance on the test as a negatgmastic tool. Although the NDPD did not statet ttiee test
was a diagnostic tool, in the absence of additignalance there was a danger that it might be noestas
indicating that a negative result could providedevice that vibration induced white finger was nesspnt. The
NDPD should have been modified so as to clearpufdte that the test should be treated as havirdjagmostic
value

R. (on the application of Cream) v General Medalncil [2002] EWHC 436; [2002] Lloyd’s Rep. Me2b2.
C, a consultant dermatologist, applied for judiotview of the decision of the Professional ConidCiemmittee
that he had been guilty of serious professionatamduct when he passed information to an appoirtsnen
committee concerning the conduct of a colleaguelwbubsequently proved to be false. C argued lieat t
decision was irrational or one which no reasonablamittee would have reached. Held: the GMC haedac
irrationally. Under the GMC'’s good practice statetm&ood Practice Guide 1998 it was not incumbera o
doctor to take any steps to inform himself furtherto the facts until he had decided to take ackomn on a
straightforward and uncomplicated understandingpefstatement, it would be absurd for a doctor héwd
received unspecific rumour to investigate eithepitovenance or truth.

R. (on the application of Kelsall) v Secretary ¢dit8 for the Environment, Food and Rural Affair8(3]

EWHC 459. K, a former mink farmer, sought judigiaview of the Fur Farming (Compensation Scheme)
(England) Order 2002, which provided a scheme donensating farmers for business lost as a rebtheo
implementation of the Fur Farming (Prohibition) &€&00. K contended that the provisions of the sehesere
unfair, irrational and discriminatory in so farthgy (1) failed to compensate for the value of bireg males; (2)
failed to recognise special breeds, and (3) redaoetpensation according to the date of cessatidusihess.
Held: the decision to pay no compensation in reispielsreeding males was irrational given the fhet the
income arising from the breeding of mink necesgagtiuired male as well as female mink and the tfzat
breeding males were worth more than breeding fesnale

R. (on the application of Medway Council) v Secretaf State for Transport, Local Government and the
Regions [2002] EWHC 2516; [2003] J.P.L. 583. Hdia: decision was irrational in that one of thesoees for
the exclusion was that Gatwick could not be matataairport within the appropriate time frame wilea
consultation document made it clear that thereveadecision to promote a hub airport. Furthermibneas
premature to exclude the Gatwick option at thigetsince the aim of the consultation period wagtioe
various assumptions. It was procedurally unfaioperate the consultation process in such a wag $o a
effectively prevent the applicants from advocat@®&twick as an alternative solution at a later stadhe
decision making process. The decision was alstidnal in view of the conservation and environménta
importance of the proposed alternative site in Kart the obligation imposed by the Conservatiorti{hé
Habitats &c) Regulations 1994 Reg.48 and Reg.4theiplanning authority to consider any reasonable
alternatives which would include Gatwick.

R. (on the application of Gurung) v Ministry of 2efte [2003] EWHC 2463; (2003) 100 L.S.G. 25. G atiner
Nepalese nationals sought judicial review of theislen of the MoD to exclude them from the schemaraing
ex gratia compensation to former prisoners of Wwahe Japanese. G had been recruited in Nepakfoice in
the Indian army under the auspices of the Britislr@nment and, before being captured, had servad in
Gurkha rifle brigade. In 1955 the Gurkhas were edetl from compensation arrangements made in 19%deon
ground that they were paid and treated like angrogkpoy, namely according to the colonial Indialitamy

law. G argued, inter alia, that his exclusion fritvea scheme amounted to an irrational departure é@mmmon
law principles relating to equality of treatmemteld: the Gurkhas’ allocation to the colonial naify law in

1955 had been based on their race and the contmeliadce on that argument undermined the ratignafi
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their exclusion from the scheme. The exclusion ep&lese nationals from the scheme was irratiordhl an
inconsistent with the principle of equality thatrfted the cornerstone of United Kingdom law.

R. v Secretary of State for the Home Departmenp Elaved [2001] EWCA Civ 789; [2002] Q.B. 129.
Inclusion of Pakistan on ‘white list’ under Asyluf@esignated Countries of Destination and Design&tte
Third Countries) Order 1996 (Sl 1996 2671). Helthardinate legislation that had been approved by
affirmative resolution of both Houses of Parliameatild be subject to judicial review on the grountls
illegality, procedural impropriety or Wednesbury@asonableness. The extent of any review on thengrof
rationality would be dependent on the nature anggre of the empowering Act. It was apparent, éitistant
case, that the Secretary of State’s decision shmtlthe subjected to over zealous scrutiny. Haxéggrd to
evidence concerning the treatment of women antefhmadis, a minority religious group, the Searetd
State had been irrational in his conclusion.

Hambleton DC v Secretary of State for the Environtn&ransport and the Regions [2002] P.L.C.R. Isdded
enforcement notices alleging unauthorised changesebf land by the owners, A, who had moved alestial
caravan, market trader’s caravan and a refrigaratiot on to the land from which they wanted to aufnee
range egg business. A’s appeals against the natieesallowed by the inspector because he fouridlibae
was a sound financial basis for the business tldatat conflict with the local plan. Held: varyirihe second
notice by allowing the trader’s caravan and refidgjien unit was irrational, however, as the inspebad
already decided that it would be inappropriateripase conditions on the permission in the instaséc

Richmond upon Thames LBC v Secretary of StateHferEnvironment, Transport and the Regions (Tree
Preservation Order) [2001] EWHC Admin 205; [200A.0. 33. A larch tree, the subject of a tree greation
order, was located in the grounds of property Athd,owner of an adjoining property, applied fongent for
the tree to be pruned so as to remove the riskhawnging branches posed to his conservatory. Redfie
application and H appealed to the Secretary obStat inspector recommended that H's appeal shioaild
dismissed. The inspector’s report stated thatrée ¢ontributed to the general amenity of the dfaether, that
it was situated so close to the boundary that rémgathe overhanging branches would not preventigéalting
onto H's conservatory. The inspector concluded tiiatamenity benefit of the tree outweighed the
inconvenience involved in removing its debris frima conservatory. The Secretary of State refuseddept
the inspector’s findings and allowed H’s appeahdpealed. Held, allowing the appeal and remitthegrhatter
to the Secretary of State, that the SecretaryaieStdecision was irrational, and the consenlf iteas
inadequate because it was impossible to determéaigely which operations could be lawfully carrmad. The
permitted work had not been identified clearly amufficient reasons had been given for disagrewiitig the
inspector’'s recommendations.

R. (on the application of Robin Taylor (t/a Davidylor & Sons (Farms)) v Secretary of State for the
Environment, Transport and the Regions [2001] PR.Q5. T appealed against the dismissal of hieap
against two enforcement notices requiring him toagee a hard surface and deposits of waste matémaishis
farm. The enforcement notices alleged that worldediaken by T amounted to a change of use from
agricultural use to agricultural use and use ferthauthorised importation and deposit of wastenas, and
in addition to the carrying out of engineering @igms, in each case in breach of planning conitteld: the
inspector’s failure to exercise that power to allkame waste materials to remain on site, in cir¢antes
where the importation of some of the waste matéiaal been reasonable and necessary for agricultural
purposes, amounted to an irrational exercise ofitseretion, and the requirement to remove the evastuld
involve T in unnecessary work and expense.

R. (on the application of Morgan) v Coventry Citguiicil (2001) 4 C.C.L. Rep. 41; [2001] A.C.D. 80«ho
was seriously disabled, challenged the decisidd@€ to change the charging structure applicabtiagocare
provision so as to take into account as incomepghgtof higher rate Disability Living Allowance LB,
payable for night time care. Previously CCC hadgbd a flat rate for the services they providedHaa
subsequently introduced a means tested systemvfoljca detailed consultation exercise with clainsaantd
other interested parties. Held: it was irrationaifair and unlawful for CCC to treat monies intesidier night
time care as being income available for day tinre.ca

R. v Parole Board Ex p. Gordon [2001] A.C.D. 47 a@nandatory life prisoner, sought judicial reviefithe
parole board’s decision not to recommend that hieeamsferred from closed to open conditions. G eodéd
that the decision was irrational as the evidenggessted that a transfer was appropriate, despdteifinding
that there was an unexplored sexual element t@ff8sding. Held: the decision was unlawful as thegbe
board had not carried out fully the balancing eisercequired of it as it had only considered tskgiof G being
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moved and had not weighed them against the beméfitansfer. Further, the board had erred by itmgat
evidence of R’s earlier failure on the pre-releaswloyment scheme as justifying a conclusion teathould
not be transferred to open conditions.

R. v Secretary of State for the Home Departmenp Elordan [2001] A.C.D. 46. J sought judicial revief the
parole board’s finding that he was unsuitable fmherelease. J had been sentenced to six yeapsisomment
following a violent attack on his girlfriend whone had previously stalked and assaulted and cordethdéthe
board had erred in failing to take proper accodithe probation reports and the fact that he hashlmonitored
outside prison for several months whilst on honasde Held, granting the application for judiciaViesv and
remitting the case, that the parole board’s degitiat J needed further work on anger managemest wa
irrational in view of the conclusion in the prolmatireport that further work was unnecessary.

R. v Criminal Injuries Compensation Board Ex p20Q1] P.I.Q.R. Q2. T sought judicial review of CIGB
refusal to award him compensation for the losslefjaas a result of a gun shot wound. The Board had
concluded that it would be inappropriate to makeaard because T had several previous convictimns f
robbery and dishonesty offences. T contended 1hahé Board had attached too much weight to tlaedas
evidence of a police officer who had not been imgdlin the investigation into the shooting; (2) fbam in
which the Board had given the reasons for its d@tisad been inadequate, and (3) the finding tadtad not
satisfied the Board that his injury was directlyibtitable to a crime of violence had been irragian all the
circumstances. Held, granting the application, {hathe Board had clearly been influenced by thiecp
officer’s speculative comments that the shooting imave been drugs related and that T may haveagfiasco-
operate with the investigating officer; (2) whitee Board had failed to give extended reasonggatdcision
until 14 months after the hearing, the oral reagpvsn at the conclusion of the hearing, which were
subsequently confirmed in correspondence, had &efficient for T to understand the basis of theiglen, and
(3) the finding that T had not shown that his igjuesulted from a violent crime had indeed beeatiwnal.

R. (on the application of Tawfick) v Secretary ¢&t® for the Home Department [2001] A.C.D. 28. &lld@nged
the Secretary of State’s refusal to make an exagcatmpensation award following his wrongful cortida for
conspiracy to steal. The conviction had been quhfdiwing an unfair trial, where the judge hathaked T's
integrity in open court. The Secretary of Stateisefl to make a payment on the basis that the mhranfi the
judge had not amounted to wholly exceptional cirstamces under the second limb of the non-statgidtgme.
Held, granting the application, that the Secretdr@tate had applied the wrong test as he had cauhe
actions of the judge in T's case with the circumsts in R. v Bentley (Derek) [1999] Crim. L.R. 33he
correct test under the second limb of the compe@nsatheme was not whether the case involved an asr
serious as in Bentley, but whether the conduchefudge amounted to exceptional circumstancesatthek
on T'’s character was wholly exceptional given thatad appeared in person, the comments were mdtle in
context of a trial for a dishonesty offence andenléely to lead the jury to believe that T washeat. The
decision of the Secretary of State was therefoational and beyond the range of reasonable respdnghe
test laid down under the scheme.

NOT UNREASONABLE

R. (on the application of Taylor) v Secretary dadtBtfor the Home Department [2002] EWHC 2761. pliad
for judicial review of two decisions of the Secrgtaf State refusing to pay him compensation folluyvhe
quashing of his conviction by the Court of Appebleld: the Secretary of State’s decision couldbeot
classified as Wednesbury unreasonable as he hagl anaermissible decision, considering all he wgsired to
consider and not considering anything that he shonat have considered.

R. (on the application of Bello) v Lewisham LBC [ EWHC 1332; [2002] E.H.L.R. 19. B sought judici
review of a decision made by L on April 5, 200Gtdorce a demolition notice under the Building Ae84
s.36, originally served on B in September 1988. Aditice related to a rear extension for which ranping
permission or building regulations approval hadrbeetained. B contended that the decision to erftre
notice after an 11 year delay was Wednesbury uonedde. Held: the decision was not Wednesbury
unreasonable. L had a wide margin of appreciatieengthe extent of its statutory enforcement powers

R. (on the application of Bonyama) v Secretary tat&for the Home Department [2001] EWCA Civ 1353;
[2002] Imm. A.R. 234. B, a national of Zaire, lathe Democratic Republic of Congo, was injurechia ¢ivil
war. The Secretary of State decided he shouldtbened to Belgium for consideration of his asyluiaim. B
applied for judicial review on the basis that tlezi@tary of State had failed properly to consitierrhedical
evidence. Held: Held, refusing permission to mawejddicial review that, it was plain from the dsioin letter
that the Secretary of State had fully consideredniedical evidence and concluded that the Belgi#imoaities
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would provide appropriate protection against askgiinvolved; the material did not compel a différe
conclusion to that reached by the Secretary obStetich was therefore not Wednesbury unreasonable.

R. (on the application of Anne) v Test Valley B@(®] EWHC Admin 1019; [2002] Env. L.R. 22. A applie
for judicial review of the Council’'s decision nat $erve an abatement notice because no statutmgnoe
existed. A owned a thatched cottage in an arearedvy the Council. A complained that a lime treavgng in
a neighbouring property was producing honeydew,lchand mould spores which adversely affected AldHe
there was no basis upon which the conclusions eghiof the Council’s officer could properly be catdged as
irrational or Wednesbury unreasonable.

R. (on the application of Hadfield) v Secretarysvéte for Transport, Local Government and the Regjao02]
EWHC 1266; [2002] 26 E.G.C.S. 137. H sought to fuhs Secretary of State’s decision to exercis@biger
under the Town and Country Planning Act 1990 so/@all in an application for planning permission fo
conversion of agricultural buildings to stables andiwelling. Held: it was clear that the Secreta#r$tate had
had the relevant policy in mind when making hisisiea as he had in a letter made reference to leaRemtary
answer relating to the selective nature of thaicgoHis decision was not unreasonable in the Wshiney sense
because the proposed development, although snaddl, seas in conflict with national Green Belt pglicy
virtue of its nature and location.

Association of British Civilian Internees (Far E&stgion) v Secretary of State for Defence [2002]JHEWW2119.
The claimant, an association representing interimeéapan during World War 11, sought judicial rewi of the
Secretary of State’s decision that in order to ifyuédr an ex gratia compensatory payment of £10,@0civilian
internee had to be a British subject who had been im the United Kingdom or a British subject winead a
parent or grandparent who had been born in theH#d: t was not unreasonable for the SecretaryateSo
limit eligibility to those with close links to thgK and the criteria were more generous in theiriathlan those
applied to an earlier compensation scheme; thesidecof the Secretary of State could not be salikto
unreasonable and accordingly there had been natbodahe common law principle of equality.

R. (on the application of Molinaro) v KensingtordaBhelsea RLBC [2001] EWHC Admin 896; [2002]
B.L.G.R. 336. M applied for judicial review of thacal authority’s decision not to allow M to charpe use of
premises leased by him from the local authoritye Tdase allowed the premises to be used only etsih r
delicatessen, in accordance with local planningcpoDver the years, M began selling food to bereain the
premises and applied for planning permission fohange of use. Held: irrationality and breach ddiiary
duty were in the circumstances of this case onef@dame. The local authority had been in the esition to
judge local planning need and its decision wasso@urprising as to be irrational.

R. (on the application of MacNeil) v HMP Lifer P&f2001] EWCA Civ 448; (2001) 98 L.S.G. 43. M, a
convicted murderer who had been released on lideacthen recalled to prison following his conwctiof a
further offence, appealed against the dismisshloépplication for judicial review of the decisiohthe parole
board that he should be detained in open condifmma period of two years before a review wasiedrout.
Held: while a review should take place at reasanatikrvals, the unreasonableness of any delaydiaepend
on the facts of the case. The decision to delayetiew in M’s case for a period of two years was n
unreasonable and did not contravene Art.5(4) ECHR.

R. v Secretary of State for Trade and Industry Ebslp of Wight Council (2001) 3 L.G.L.R. 16; [2000.0.D.
245. IWC sought judicial review of the Secretafystate’s decision not to include the Isle of Wighthe
classification of areas to receive development ifugpdinder two schemes, (a) Regional Selective feig,
RSA, under the Industrial Development Act 1982, éydObjective 2 proposals under the European
Community’s structural funds scheme outlined inB€aty Art.158 to Art.161. IWC argued that the dem
was Wednesbury unreasonable in relation to RSASAsHad failed (1) to give appropriate weight to the
economic disadvantages suffered by the Isle of Whgbause of its island status, as required by E@Gty
Art.158 (now, after amendment Art.214 EC); (2) toperly take account of the very high levels of
unemployment and the factor of insularity, andif3)elation to Objective 2, IWC, whilst recognisititat the
Isle of Wight did not meet the criteria for inclasiin Objective 2, argued that SSTI should havetipaiisle of
Wight forward as a special case because of its leiggls of unemployment and its insularity. Hedd:the
decision involved considerations of national ecoitomolicy, the threshold for a finding of Wednespur
unreasonableness was higher than in other madtedst had not been met by IWC’s arguments.

R. (on the application of Jones) v Mansfield DC2PEWHC 7; [2003] N.P.C. 5. J applied for judiciaview
of the local planning authority’s decision to gramtline planning permission for the developmeraiof
industrial estate opposite her home. J contend®dtthad been unreasonable for the planning cotaenib
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decide that the development was unlikely to hageiicant environmental effects for the purposethef Town
and Country Planning (Assessment of EnvironmenffelcEs) Regulations 1988 Reg.2(1) and Reg.4(1hab t
there was no obligation to conduct an environméantphct assessment, EIA, prior to the grant of ipilag
permission. Held: it had not been unreasonabléhfotocal authority to take the view that it codlecide on the
likelihood of significant environmental effects tire basis of the large body of information avaialglven
though it was not complete. Moreover, there wae abnsiderable material as to the potential impadiats,
but no evidence of their presence on the site anglvidence of loss of other wildlife habitats whiduld render
the local authority’s decision unreasonable.

R. (on the application of Persey) v Secretary ateStor the Environment, Food and Rural Affairsq2p

EWHC 371, [2002] 3 W.L.R. 704. A number of claimsrdll of whom had been affected by the outbredkatf
and mouth disease in 2001, applied for judicialeenof the decision of the Government to set updtseparate
independent inquiries into the outbreak. The tlimgairies were to receive evidence mainly in prévathe
claimants maintained that only an open public inguiould be sufficient. Held: it was wrong to puese that
an open public inquiry would be the remedy fomaditters. There was no “uniform practice” as to wbat an
inquiry would take; it was doubtful that there veakegal presumption that any public inquiry wasuiegg to sit
openly. It followed that the decision had not b&estional or otherwise unlawful.

R. (on the application of B) v Wakefield Prison @ovor [2001] EWHC Admin 917; [2002] 1 F.C.R. 445.B
discretionary life sentence prisoner, sought judiview of the prison governor’s refusal to grpetmission
for visits from his young nephew, and the SecretdiState’s policy which introduced child protectimeasures
for prison visits. B had a previous conviction foe gross indecency of an eight year old boy ardfonthe
indecent assault of a boy in a detention centreld:Hhe weight to be attached to factors undesiciemation
was a matter for the decision maker. The goverraetision was not irrational and he had been edtith
conclude that B’s sister’s child care difficultigisould not outweigh considerations of her son’daveland to
attach limited weight to the observations of theiaoworkers.

Mansard County Homes Ltd v Secretary of StatelferEnvironment, Transport and the Regions [2001HEN
Admin 704; [2002] P.L.C.R. 20. M sought to quagteaision of the local authority planning inspector
dismissing an appeal against a refusal to gratineytlanning permission for a residential develeptmwhich
would have involved severance of a disused railiveey The inspector had decided that the proposal w
contrary to the aims and intentions of those eldmehthe local structure plan and the emergingllptan that
sought to safeguard future public transport optidiese policies derived from Planning Policy GaicaNote
13, PPG13, which stated at paragraph 5.8 thatelisilansport routes should not be “unnecessanigred by
new buildings and non transport land uses, espgeidflere there [was] a reasonable chance that suths
[might] be put to use in the future”. Held: t wagtirely comprehensible that the Secretary of Stateld wish
to keep future transport options open and as sB¢1B could not be described as irrational or unse.
Having established the materiality of PPG13, it wpdo the planning inspector to accord appropraight to
the policy.

BT3G Ltd v Secretary of State for Trade and Indug2001] EWCA Civ 1448; [2001] 3 C.M.L.R. 61. BT @n
OO0, telecommunications companies, appealed aghmsefusal ([2001] Eu. L.R. 325) of their applicatfor
judicial review of decisions of the Secretary dadtBtconcerned with the auction of licences for‘thied
generation” of mobile telephones, also known as'thréversal Mobile Telecommunications System” or UBL
Under the auction rules, each licence had to be fpaias soon as it was granted. OO and BT werke ganted
a licence and paid the required fee. Other appgicadhand O, were associated companies and whast t
licence bids were accepted, the rules requiredathat precondition of the grant of a licence thegtngease to
be associated. The resultant delay whilst V divkeitelf of O, meant that the licences were nohtgd for
approximately four months which resulted in a sgumV and O on the substantial cost of financhmg licence
fee when compared with BT and OO. Held: Any bidctawld have become subject to a precondition at any
stage in the bidding process and the auction mbedd have been applied in exactly the same wantosuch
bidder. Having regard to the Secretary of Statalmmount concern to ensure that there should @ssmciation
between licence holders, his conduct could noelganded as in any way irrational or unfair.

R. (on the application of United Kingdom Rendemssociation Ltd) v Secretary of State for the Eomiment,
Transport and the Regions [2001] EWHC Admin 678902 Env. L.R. 21. An association representingignit
animal renderers, sought judicial review of a gnikanote issued by the Secretary of State in dodierrther
the aims of the Environmental Protection Act 199@omplained that the provisions of the guidance no
requiring renderers to use all due diligence akd &l reasonable steps to prevent the escapdasfsiie
odours beyond the boundary of the processingaita]icted with the provisions of the Act which tecgd that
the best available techniques, not entailing exees®st, were to be used. Held: the Secretatate was not
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required to demonstrate any technical or scientifisis for the guidance, therefore a failure byShkeretary of
State to demonstrate a technical or scientificdfasithe compatibility of an odour boundary coimitwith the
“best available techniques, not entailing excessoat,” test did not mean that the guidance had shewn to
be irrational and unlawful.

Terry v Craze [2001] EWCA Civ 1094; [2002] Q.B. 3T2appealed against the refusal of her application
judicial review ([2001] Q.B. 559) of the coronedscision not to hold an inquest into the deathesfttusband,
who had been exposed to asbestos at work for meamgyThe coroner had obtained a post-mortem esdimin
report under the Coroners Act 1988 s.19 which dtditet the cause of death was not asbestosis.: ideld
circumstances where the coroner refused to holdarest, the court did not have the power to ooder unless
he had erred in law or his conclusion as to fact in@tional. In the instant case, the lower ctvad not erred in
upholding the decision of the coroner that there m@reasonable cause to suspect that T's huslaahdiéd of
asbestosis.

R. (on the application of Barker) v Waverley BC (20 EWCA Civ 566; [2002] 1 P. & C.R. 6. WBC and BAE
appealed against an order quashing WBC's decisioanhove a condition attached to BAE’s planning
permission in respect of an aerodrome site, whiated that the land would revert to agricultura €mlowing
BAE'’s cessation of use, of which notice had beaemi WBC's decision was quashed following an appgds,
the local residents, on the grounds that an imn@dtewnsideration had been taken into accountrehwval of
the condition was irrational, and that B had atlewite expectation that the condition would congimun
account of the length of time it had been in plakkeld, allowing the appeal, that the potentiathmaterial
consideration was only referred to in one paragwfhe planning officer’s report and it was unlikéhat it had
influenced members, given that it was their roledasider planning issues. Further, the removéi®f
condition was not irrational because it was notdnelythe responses of a reasonable decision makenr tiie
considerations highlighted in the planning offiseréport,

R. (on the application of Tucker) v Secretary aft&tfor Social Security [2001] EWCA Civ 1646; [2062L.R.
27. T contended that (1) the Secretary of Statetisibn to amend the Regulations as he did was Askmy
unreasonable and disproportionate since there wassis for the underlying assumption that a paskatld be
responsible for providing accommodation for hidd:h{2) there should have been a reverse burdenoof
provision and that it was unreasonable not to pl@tiansitional provisions excluding T, who wageaipient of
housing benefit under the previous Regulations,velmal would have ordered her life accordingly. Held,
dismissing the appeal, that (1) the judge was cbinefinding that irrationality was not proved athht
assumption underlying Regulation 7(1)(d)’s was Hasea rational belief that where the tenant wparant and
carer of the landlord’s child, the landlord wouldk generally consider the tenancy in the usual ceroial
manner; (2) the absence of a reverse burden of pr@®not unreasonable as it was hard to refudesne of a
tenancy provided by the tenant or landlord.

R. (on the application of Wirral MBC) v Chief ScHed\djudicator [2001] E.L.R. 574. WMBC challenged a
decision of C that its proposals to carry out s@edests for entry to grammar schools in its apgar to the
expression by parents of their preference as torgkry school, was unfair and therefore unlawfuhad found
that the testing was part of the admissions armaegés and that the procedure would adversely gff@aints
with a preference for the comprehensive schoolkérarea which were oversubscribed. WMBC conteridaid
the decision was irrational. Held, refusing thelmation for judicial review, the adjudicator’'sa@sion that one
group of parents should not have a chance ofrgsgreference without risking its second, althoagparently
harsh to the group which lost a benefit, was matinal.

R. v Legal Aid Board Ex p. Burrows [2001] EWCA C205; [2001] 2 F.L.R. 998. B, who had acted for the
mother of a child in connection with an applicatfona care order under the Children Act 1989 sappealed
against the refusal of his application for judigiediew of the decision of the Legal Aid Board itoit the costs
payable to him to the sum of £5,000, that beingctists limitation set under the relevant legalcadificate.
Held: the imposition of financial limitations ongal aid certificates ensured that no more thanr@asonable
and proportionate was spent on publicly funded &hgation and could not therefore be describsdreational.

R (on the application of Assisted Reproduction @&ythaecology Centre) and another v Human Fertitisagind
Embryology Authority [2002] EWCA Civ 20, [2003] 1LE.R. 266. A sought permission to seek judicialeav
of a decision by HFEA not to authorise the impléintaof more than three embryos in a particularguat The
HFEA code of practice stipulated that no more ttimae embryos were to be implanted in a woman yn an
single fertilisation cycle. A contended that, whtlse general prescription on the numbers of entbtgde
transferred was reasonable, it was neverthelessppate to authorise a departure from the normial in the

-20-



case of a patient who had undergone eight prewiogaccessful attempts at in vitro fertilisationIdHeefusing
the application, that the court had no authoritintervene to quash the decision of HFEA in circtamees
where careful and thorough consideration had beeamdo the matter and an opinion provided that plasly
rational. The subject matter under consideratioméasl part of a rapidly developing area of scientdiowledge
and debate. It was not the function of the coudnter into scientific debate nor to adjudicaterugfe merits of
the decisions made by the authority or any adviaeit might give. Whilst the decisions of the arity were
open to judicial review, they were only amenablsuoh scrutiny in circumstances where the authbiaty
either exceeded or abused its powers.

R. v Collins Ex p. Brady 2000] Lloyd’'s Rep. Med.833, a prisoner on hunger strike, applied for ¢iai
review of the decision of C, his responsible meldificer, and AHA, the hospital in which he waddeo
force feed him. The decision had been purporte@dgerpursuant to the Mental Health Act 1983 s.63dHe
refusing the application, that (1) where the decisif a responsible medical officer to administeatment
without consent pursuant to s.63 of the Act wasstitgect of a challenge, the appropriate test haisdf the
reasonableness of the decision in the Wednesbunsgsather than the “precedent fact” test, R. wr&ary of
State for the Home Department Ex p. Khawaja [1984]. 74 distinguished. Given that s.63 was a ddioga
from the human rights of self determination andilyddtegrity, the appropriate Wednesbury test west
established in R. v Ministry of Defence Ex p. SnjtB96] Q.B. 517.

R. (on the application of Gravett) v Criminal Injjufompensation Appeals Panel [2001] EWHC Admin3t19
(2002) 67 B.M.L.R. 21. G sought judicial review@®@f decision that an injury for which she madeamlwas
not a direct result of a crime of violence. G wawiase, and alleged that she had been assaultétatyhis
home in the course of her duties. The police hadstigated the incident, and an officer had visitéavith the
purpose of arresting him. However, no arrest wagarand no charges were brought. The crime repditated
that there was a decision not to prosecute in tidiqpinterest because W was senile. Held, refutieg
application, on the facts there was no proper Hasisuggesting that aspects of the evidence had gwen
improper weight or other reasons for suggestingribaeasonable tribunal could have come to thelosion
that C had done.
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