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ABSTRACT

UN police are involved in establishing the rule of law, in UN Peace Operations.
However, they themselves commit serious crimes, but are not generally prosecuted.
This is likely to have an impact on the UN’s effectiveness and legitimacy. Are the
UN’s mechanisms for addressing criminal accountability effective? If there is a
problem, how can it be mitigated?

To answer these questions, the qualifications, qualities and functions of UN police
were identified. Next, an attempt was made to quantify the problem of their criminal
behaviour. Current accountability mechanisms were assessed. Jurisdictional and
immunity issues were examined as potential barriers to prosecution. Finally, the
obligations of States and the UN to investigate and prosecute criminal acts
committed by UN police were examined.

Research confirmed that UN police officers commit serious crimes, but probably
mostly while not on duty. Whether officers commit crimes appears to be linked more
to their personal integrity than their functions. In the main, they are not being called
to account. In addition, the UN is not effective in generating information fit for use in
criminal proceedings. However, the laws on jurisdiction and immunity do not
constitute legal barriers to accountability, although immunity poses some problems in
practice. The principal problem appears to be the lack of political will to bring
prosecutions. The finding that States, and arguably the UN, have an obligation to
investigate and prosecute crimes may encourage prosecution.

The lack of criminal accountability of the UN police appears to be linked to the
mismatch between the ambitious Peace Operation mandates and the number of
gualified personnel these attract. The UN also lacks transparency, which makes it
difficult accurately to determine the scale of the problem. It is recommended that
these issues be discussed frankly in the UN’s political organs.
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CHAPTER 1: INTRODUCTION

1. The issue

Since the 1990s, reports of serious misconduct by personnel engaged in United Nations
(UN) Peace Operations have begun to come to light. In particular, allegations of sexual
offences and human trafficking have attracted the public’s attention.* These allegations
have been made against various categories of UN personnel, including the UN police.
One would expect criminal proceedings to be brought against the alleged offenders.
However, there is little evidence that this is happening. This may be simply a lack of
publicly available information about any such proceedings,? or it may indicate that
proceedings are not being brought at all. This calls into question the efficacy of the legal
and practical framework for ensuring criminal accountability. That a lack of
accountability is perceived as being problematic is clear from the fact that the UN
General Assembly has discussed measures to ensure the individual criminal

accountability of civilian members of UN Peace Operations, including the UN police.?

! See Chapter 3, sections 1 and 2-2-1.

% See Chapter 3, section 3.

¥ UNGA, 'Ensuring the Accountability of United Nations Staff and Experts on Mission with Respect to
Criminal Acts Committed in Peacekeeping Operations' (16 August 2006) UN Doc. A/60/980, (hereinafter
‘2006 Legal Experts Report’); UNGA, 'Criminal Accountability of United Nations Officials and Experts on
Mission' (11 September 2007) UN Doc. A/62/329, (hereinafter ‘2007 Secretariat Note’); UNGA, 'Report of
the Ad Hoc Committee on Criminal Accountability of United Nations Officials and Experts on Mission' (15
April 2008) UN Doc. A/63/54, (hereinafter ‘2008 Ad Hoc Committee Report’); UNGA, '‘Comprehensive
Report on All Processes Involved in the Investigation and Prosecution of Crimes Committed against
Deployed United Nations Peacekeepers' (9 December 2011) UN Doc. A/66/598, (hereinafter ‘Report on
Investigation’). For all discussions held by the Sixth Committee of the General Assembly since 2006, see
UNGA Sixth Committee, ‘69th Session: Criminal Accountability of United Nations Officials and Experts on
Mission (Agenda ltem 75)’ (2014) <http://www.un.org/en/ga/sixth/69/criminal_accountability.shtml>
accessed 30 November 2014.
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Whilst these problems are not unique to the UN police, there are three reasons why this
work focuses exclusively on the criminal accountability of the UN police. First, although
accountability issues have been discussed at length elsewhere in relation to members
of military contingents, they have not been addressed in relation to the UN police.*
Second, whilst it is clear which States have criminal jurisdiction over members of the
armed forces, it is not so clear in relation to the UN police.® Third, as will be shown,
because of the evolution of their functions, the UN police play a more public role than
before.® Thus, there may be a significant impact on public trust in the police if criminal

conduct by the UN police remains unaddressed.

For these reasons, it is very important that the criminal accountability of the UN police
be effectively addressed, over and above the general principle of accountability in
normal societies. As will be shown,’ this has become more important as Peace
Operations and the functions required of the UN police have evolved over time. The UN
police are being called on not only to monitor the local police, but also increasingly to

carry out actual policing tasks, and to build or rebuild national rule of law institutions. It

* Marten Zwanenburg, Accountability of Peace Support Operations (Martinus Nijhoff Publishers 2005),
(hereinafter ‘Accountability of PSO’); Guglielmo Verdirame, ‘UN Accountability for Human Rights
Violations in Post-Conflict Situations’ in Nigel D White and Dirk Klaasen (eds), The UN, Human Rights
and Post-Conflict Situations (Manchester University Press 2005), (hereinafter ‘UN Accountability for
Human Rights Violations’); Andrew Ladley, ‘Peacekeeper Abuse, Immunity and Impunity: The Need for
Effective Criminal and Civil Accountability on International Peace Operations’ (2005) 1 Politics and Ethics
Review 81; Guglielmo Verdirame, The UN and Human Rights: Who Guards the Guardians? (Cambridge
University Press 2011), (hereinafter ‘Who Guards the Guardians’); Sarah Elizabeth Mendelson, Barracks
and Brothels: Peacekeepers and Human Trafficking in the Balkans (CSIS 2005); Elizabeth F Defeis, ‘UN
Peacekeepers and Sexual Abuse and Exploitation: An End to Impunity’ (2008) 7 Washington University
Global Study Law Review 185; Alexandra R Harrington, ‘Victims of Peace: Current Abuse Allegations
Against UN Peacekeepers and the Role of Law in Preventing Them in the Future’ (2005) 12 ILSA Journal
of International & Comparative Law 125.

® In the case of members of armed forces, their sending States have exclusive criminal jurisdiction over
any crimes they commit. See Chapter 5, section 2.

® See section 2.

" See Chapter 2, section 1.
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is thus extremely important that crimes committed by the UN police are addressed in an
effective manner, as, during missions, it is the UN police who are in a position to
inculcate the concept of criminal accountability in local communities, including creating
trust in the concept and function of a police force.? If criminal behaviour committed by
the UN police were to be appropriately addressed, and if the local people were aware of
these proceedings and sanctions, they may learn that accountability is taken seriously

and may then act as a “watchdog” for their own police forces.

In an ideal world, one would seek to eliminate all criminal conduct by UN police, but this
is not a realistic goal. Instead, the emphasis arguably should be on deterring UN police
from committing crimes. Ensuring that a proper investigation is conducted where an
individual member of the UN police is alleged to have committed a crime, and bringing
criminal proceedings leading to an appropriate sanction where such an allegation is
proven, would show that accountability is taken seriously by the UN. It would also act as

a deterrent to other UN police members.°

Whilst all forms of punishment may be seen as having a deterrent effect on the future
commission of crimes, the fact that criminal proceedings take place in public, as well as
the nature of the penalties that may be imposed, may well increase this effect. As the

International Court of Justice (ICJ) ruled in relation to genocide:

® See section 2. See also Chapter 2, section 1.
° See section 3.
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One of the most effective ways of preventing criminal acts, in general, is to

provide penalties for persons committing such acts, and to impose those

penalties effectively on those who commit the acts one is trying to prevent.'
In order to understand the incidence of criminal behaviour by the UN police and the
machinery that has been developed to address it, an appreciation of the dramatic

evolution of Peace Operations and, more specifically, the role played in these

Operations by the UN police, is required.

2. The evolution of UN Peace Operations

Understanding the context in which the UN police have undertaken operations is
fundamental to understanding the evolution of UN Peace Operations themselves. There
is nothing in the UN Charter which explicitly authorizes or establishes Peace
Operations.™ Instead, they have evolved on an ad hoc basis.'? Early Peace Operations
were established following the end of inter-State conflicts, where it was mainly a matter
of making sure that hostilities between States did not re-ignite. Originally, the parties
concerned were required to give their consent to an Operation. Initially, the UN police

played only a small role in these operations. Over time, the UN began deploying police

19 case concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgment of 26 February 2007) [2007]
ICJ Rep 43 (ICJ), para.426.

' Over time, the UN has used different terms to describe different types of Peace Operations, including
‘Peacekeeping Operations’, ‘Peace Operations’, ‘Peace Enforcement’, and ‘Peace Support Operations’.
See UN GA and UN SC, 'An Agenda for Peace: Preventive Diplomacy, Peacemaking and Peace-keeping'
(17 June 1992) UN Doc. A/47/277 - SI24111, (hereinafter ‘Agenda for Peace’); UN GA and UN SC,
'‘Supplement to an Agenda for Peace: Position Paper of the Secretary-General on the Occasion of the
Fiftieth Anniversary of the United Nations' (January) UN Doc. A/50/60-S/1995/1, (hereinafter ‘Supplement
to Agenda for Peace’); UNGA/SC, 'Report of the Panel on United Nations Peace Operations' (21 August
2000) UN Doc. A/55/305-S/2000/809, (hereinafter ‘Brahimi Report’); UN DPKO/DFS, 'United Nations
Peacekeeping Operations: Principles and Guidelines' (January 2008) UN Doc. -, (hereinafter ‘Capstone’).
2 The UN police were established in 1948, and have since evolved out of necessity to fill the gap left by
the idea of a standing UN Force, as provided for in The Charter of the United Nations (adopted 26 June
1945, entered into force 24 October 1945) 1 UNTS XVI, Article 43 (hereinafter ‘UN Charter’).
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alongside its military contingents.™® However, at that stage, it was not clear whether the

UN considered the role of the police as being distinct from that of the military.

The end of the Cold War led to many more Peace Operations being established. The

1. These

mandates for all these Operations were created by the UN Security Counci
mandates were broader and more wide-ranging than those of earlier Operations,
because they were dealing with a very different kind of a situation. From this point
onwards, UN police were often deployed in situations of internal rather than
international armed conflict. Generally, these were situations in which either fighting was
still continuing, or where the cessation of hostilities was very fragile. In some instances,
either the Operation as a whole, or the mandate of the force concerned, had been

imposed by the UN under a Chapter VII resolution. In many cases, the State being

assisted by the UN was extremely weak, and was either failing, or had already failed.*

Amongst these Peace Operations, two were unique, in that the UN became, in effect,
the government of the State concerned. This was the case with both the United Nations
Interim Administration Mission in Kosovo (UNMIK), and the UN Transitional
Administration in East Timor (UNTAET). In these missions, the UN did not simply work
alongside the local government. Rather, it was the only governmental authority. As a

result, the UN police constituted the sole police force.

'3 This took place from around 1960, until the end of the Cold War. See Chapter 2, section 1-1.

* Only one mandate was created by the UN General Assembly before 1990. See section 2.

'* For example, Somalia. For the background to this mission, see UN DPKO, ‘Somalia: United Nations
Operation in Somalia |’ <http://www.un.org/en/peacekeeping/missions/past/unosomi.htm> accessed 2
January 2015.
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Since the turn of this century, Peace Operations have focused more on establishing the
rule of law, and not solely on ensuring there are no hostilities. By doing so, the UN is
trying to restore faith in the machinery that delivers the rule of law, accountability and
security. In some States, the UN is attempting to build the rule of law for the first time,
based on an acknowledgement that establishing peace and stability are reliant on this
taking place.’® The role of the police is vital to this process. If, in the process of
attempting to inculcate the values of good governance, the rule of law, and
accountability, there were to be a mismatch between these values and the way in which
UN personnel behave, it would in all likelihood have a seriously adverse effect on the
UN. In other words, it is not so much the fact that UN police commit crimes, but that
these crimes go unpunished that harms the UN.*” This harm could manifest in two
ways: first, the UN may become less effective if the population loses confidence in the
values that it is trying to inculcate; and, second, the UN may lose legitimacy through not

living up to these values itself.

This work is limited to considering the criminal accountability of UN police members in
relation to serious crimes.® Criminal law is an expression of a community’s
condemnation of certain types of conduct, which carries with it the possibility of

punishment by the State.'® Disciplinary penalties do not have the same connotation as

' UN SC, 'Report of the Secretary-General on the Rule of Law and Transitional Justice in Conflict and
Post-Conflict Societies' (23 August 2004) UN Doc. S/2004/616.

" Note that the Secretary-General reported in this regard that, 9...] if the rule of law means anything at all,
it means that no one, including peacekeepers, is above the law’. Ibid, para.33.

'® See section 4.

!9 william Wilson, Criminal Law: Doctrine and Theory (2nd edn, Pearson Education 2003), p.4.
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criminal sanctions. For these reasons, this work will focus solely on individual criminal

accountability.

3. The scope of this work

This work thus focuses on crimes committed by members of the UN police, whether
deployed as Individual Police Officers (IPOs) or in Formed Police Units (FPUs).%
Presumably, the UN’s aim is to ensure that where members of the UN police commit
serious crimes, they are called to account by the relevant criminal justice system. In
light of this, this work attempts to assess whether, in practice, serious criminal

behaviour goes unpunished and, if so, why that is the case.

Because this research aims to suggest pragmatic remedies to address any identified
shortcomings, it is necessarily underpinned by an examination of the current context.
The first part of this work entails an examination of the nature and scale of the
problems. The data used to conduct this analysis consists of allegations of crimes
committed by personnel associated with UN Peace Operations, collected by the author
from publicly available information sources.?* The main source of information was
material available on the internet. Most of the information was found on the websites of:

1) the UN, its Peace Operations and UN agencies, 2) host State and sending State

%° On the different forms of deployment, see Chapter 2, sections 1-6 and 3-3-1.

! These data are referred to throughout this work as the author’s data. Part of the data concerning
allegations before 2005 was collected by the author, in conjunction with 68 volunteer researchers
coordinated by the author, in a previous study for a working paper for the former Sub-Commission for
Human Rights. UN ECOSOC, 'Working Paper on the Accountability of International Personnel Taking
Part in Peace Support Operations Submitted by Francoise Hampson' (7 July 2005) UN Doc.
E/CN.4/Sub.2/2005/42. The creation of the database, its modification, and the collection of information
since 2005 have been carried out by the author.
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governments, 3) NGO reports, and 4) media articles. UN sources and NGO reports are
treated separately for several reasons: one is that information derived from UN sources
only contains those allegations that in fact ended up in a form of complaint to the UN,
while NGO sources can contain other, broader information regarding allegations;
another is the uneven number and types of reports by the UN, in particular after offices
were established to deal with misconduct;?” and yet another is that the contents of the
information provided by these two sources may differ.?* The analysis focuses not only
on the way in which complaints are responded to, but also the need to address
situations in which crimes have been committed, but no official allegations have been
made. Thus, the scope of this work is not limited solely to allegations brought to the
attention of the UN, but also includes criminal behaviour that goes unreported. The
trigger for an entry in the author’s data was an allegation of criminal conduct. In each
case, there was an attempt to identify whether administrative or criminal proceedings
had ensued, and whether any information was available regarding the ultimate outcome
of these proceedings. In cases in which an allegation was brought before the Court,
court records were sought. The information was corroborated, where possible, with
other sources.?* Measures taken to prevent the commission of crimes are touched upon

wherever they arise, even though prevention is not the focus of this work.

2 See Chapter 4, section 2.

3 For example, it is possible that the UN reports more on allegations that are properly responded to.

¥ Allegations and offences dealt with in the author’s data are those that meet the definition of crimes for
the purposes of this work. See section 6 for this definition. The allegations are not necessarily
substantiated. All the allegations in the author’s data concern crimes by people who are, or have been,
involved in Peace Operations, and are not limited to UN police. This category is considered in a broad
sense, ranging from members of armed forces, to UN police officers, UN international civil servants, other
international components, and other foreign and local personnel. This is done in order to make possible a
meaningful comparison between different categories of personnel or different types of crimes. Where the
information from two sources appears similar, but is not identical, the two pieces of information are
treated as two separate cases. There may thus be more than one entry in the author’s data which is



37

The second part is the evaluation of the effectiveness of the machinery which currently
exists to ensure the criminal accountability of UN police members. This evaluation may
make it possible to identify the source of any problems arising in this regard. These may

be legal, practical or political problems, including the lack of political will.

Traditionally, only States can exercise criminal jurisdiction in relation to criminal acts
alleged to have been committed by individual UN police members.? Although the UN
has the authority to bring disciplinary proceedings, it has no authority to bring criminal
proceedings. However, given that the UN police are part of the UN structure, it is likely
that allegations will be brought to the attention of the UN in the first instance. It is
therefore necessary to consider the role that the UN system can play in relation to the
instituting of criminal proceedings by the host or sending States.® As members of the
UN police belong to the UN, this may raise very specific issues in relation to the
exercise of criminal accountability. There may be a claim that acts of UN personnel are
subject to immunity from prosecution. Therefore, when considering barriers to
prosecution, it is necessary to consider the operation of the immunity system, both in

theory and in practice.

actually dealing with a single allegation. For each alleged case, information was sought about the name
of the alleged perpetrator, the name of the victim (where appropriate), the date(s) of the event, the kind of
offence, a description of the offence, the person or section to which the act or omission of misconduct
was first reported, case details, immunities claimed or waived, details of any criminal, disciplinary or
administrative proceedings carried out in response to the allegation, the nationality and status of the
alleged perpetrator, the nationality and status of the alleged victim, and the source of the information.

® Where one is dealing with an international or hybrid court, the sovereign State must have accepted the
transfer of authority to that court.

% See Chapter 4.
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If it is found that legal and practical barriers do not sufficiently explain all the problems
identified, it is possible that the problem is that there is insufficient political will on the
part of States to pursue criminal accountability. This work seeks arguments under
international law to encourage States that are otherwise unwilling to address the issue
to bring criminal prosecutions and, separately, arguments which support the UN in its

attempts to enable prosecution by States.

It is acknowledged that the machinery in place to address criminal behaviour on the part
of UN police members has evolved dramatically since its inception. In 2005, the
publication of a UN report which established a strategy to eliminate sexual exploitation
and abuse (known as the “Zeid Report”) had an important impact on this machinery.?’ In
order to present an accurate picture of the issues surrounding this machinery, and to
analyze its efficacy, this research deals primarily with the period running from 1990 until
late 2014. With regard both to data relating to alleged wrongdoing, and also to the UN
system for dealing with alleged misconduct, the cut-off date in this regard is 31

December 2014. However, as regards misconduct, the period covered is that of each

relevant Peace Operation.

4. Issues outside the scope of this work

2" UNGA, 'A Comprehensive Strategy to Eliminate Future Sexual Exploitation and Abuse in United
Nations Peacekeeping Operations' (24 March 2005) UN Doc. A/59/710, (hereinafter ‘Zeid Report’). Prince
Zeid, who was appointed as a Special Advisor on SEA in Peace Operations, examined the nature and
extent of SEA problems, analyzed existing mechanisms for dealing with SEA allegations in Peace
Operations, and sought ways to eliminate future incidents. Ibid, p.1.
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As already noted, this work focuses on the individual criminal accountability of UN
police members. However, given that there are many closely related issues, it is

important to identify which issues fall outside the scope of this work.

Based on the assumption that serious crimes cannot be fully accounted for through
disciplinary sanctions, this work excludes disciplinary accountability. Disciplinary
accountability is defined, for these purposes, as disciplinary or administrative sanctions,
and the proceedings through which these are imposed. However, since it is possible
that these proceedings deal with disciplinary offences which are also criminal in nature,
some steps taken during these proceedings may be discussed where they are, or can

be, used in subsequent criminal proceedings.

It is possible that victims of some crimes may seek civil redress independently of any
criminal prosecution of the wrongdoer. However, it may not be possible to seek civil
redress from an individual UN police officer if the act is carried out in relation to his
official functions.?® Even if it is possible to lodge a civil claim, a consideration of the civil
liability of individual UN police personnel for criminal acts is outside the scope of this

work.

It is also possible that the UN’s legal responsibility as an employer may be questioned
in relation to its employees’ wrongdoing. As a result, the issue of the vicarious liability of

the UN arises, particularly if the conduct occurred in the course of discharging their

8 See Chapter 5, section 2-4.



40

functions. ?° For example, if UN police members are alleged to have engaged in the
indiscriminate shooting of civilian demonstrators whom the police were supposed to
control, and to have caused fatal or serious injuries in the process, there may be a
guestion as to whether the UN is responsible. In some cases, victims may seek to bring

civil claims against the UN. * This issue falls outside the scope of this work.

Separately, there may be circumstances in which the UN’s civil liability for its own acts
in relation to the criminal conduct is scrutinized. These may include instances where the
UN condones or covers up criminal conduct committed by the UN police, or is perceived

to do so. This issue falls outside the scope of this work.

In the case of incidents such as traffic accidents, the UN may offer a voluntary payment
to the victim. These are ex gratia payments, which do not amount to an admission of

responsibility on the part of the UN. They are made on a discretionary basis,*! although
it is not clear how decisions are reached in this regard. However, this practice does not

come within the scope of this work.

As far as sending States are concerned, UN police members are not State agents.*?

Therefore, the issue of State responsibility for the acts of State agents does not arise.*

# Francoise Hampson and Ai Kihara-Hunt, ‘The Accountability of Personnel Associated with
Peacekeeping Operations’ in Chiyuki Aoi, Cedric De Coning and Ramesh Thakur (eds), Unintended
Consequences of Peacekeeping (UNU 2007), pp.204-205, (hereinafter ‘PKO Personnel Accountability’).
% Such claims are normally handled through a Civil Claims Unit. Ibid, pp.204-205.

L UN, 'Secretary-General's Bulletin on the Financial Regulations and Rules of the United Nations' (9 May
2003) UN Doc. ST/SGB/2003/7, Regulation 5.11, Rule 105.12.

%2 See Chapter 7, introductory section.

* However, in exceptional circumstances, the conduct of FPUs may be attributed to their sending States.
See Chapter 2, section 1-6, and Chapter 7, section 6.
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The sending State’s responsibility for the conduct of its own UN police officers is not

discussed in this work.

5. Structure

This work begins by presenting a detailed overview of the problems encountered in
ensuring that the UN police are held to account for any crimes they commit. Chapter 2
examines the evolution of the functions of the UN police as an institution, and the
evolution of the roles that they play in Peace Operations. It then analyzes how the UN
ensures that the required expertise is delivered, so that these functions can be
effectively fulfilled. It also considers the way in which situations into which the UN police
are deployed, and the revised functions they are called on to perform, might lead to an
increase in the risk of criminal behaviour. Chapter 3 identifies the nature and scale of
the problem created by criminal behaviour by members of the UN police and, based on
this information, explores whether any pattern emerges relating to criminal wrongdoing.
The information used is derived from the author’s data.** The chapter also considers,

within the limits of the available information, the question of the prosecution of suspects.

Chapter 4 considers the effectiveness of the various m