National security vs criminal law. Perspectives, doubts and concerns on the

criminalisation of organised crimein England and Wales.

Abstract:

This paper will interpret and critically analyseethew offence for organised
crime in England and Wales (Section 45 of the Seri€rime Act 2015) from a
criminological perspective in light of evidence falin research in the country. It will
argue that changes in the law relate to changgmlitical narratives rather than to
variations in the criminal panorama of organiseither It will discuss these changes
within three perspectives, which address variougelée of concern: a narrative
perspective, which reflects on the overlapping afamings in the use of the words
‘organised crime’; an evolution perspective, whieflects on the origins of the new
participation offences with reference to both nadloand international pressures; a
management perspective, which reflects on sombéeimimediate effects of the new
offences of organised crime on the criminal jusgstem. This paper will conclude
that political narratives have indeed influencedmaral policy, while there is no
significant change in the phenomenon of organisedecto justify such narratives.



Introduction

When we talk about organised crime, inevitably weceinter the old dilemma
of what is organised crime, how we define it andstraf all why we need to define it.
Such a dilemma is based upon the controversiat@atuthe concept itself that cannot
at once encompass both national manifestationkeophenomena of organised crime
and internationally harmonised legal constructsfiritely, the difference between
criminological and sociological dimensions of origad crime and its political
conceptualisations is a very problematic issue (Mack, 2007).

Arguably, while sociologists and criminologists easching (manifestations of)
organised crime use their own interpretation of to@cept according to what the
research is about - in terms of empirical data fegldwork - the political discourse of
organised crime often assumes a certain degreenivkrsgality in its terminology.
However, how the narrative of organised crime igettgped at the policy level affects
both the perceptions of organised crime phenomettzeasocial level (Woodiwiss and
Hobbs, 2009) and the responses of law enforcemenhat become pre-agreed threats
then found in acts and regulations (Sergi, 2015a).

When policies change and new offences are intratucethe system, it is
mandatory to assess and question the suitabilithese offences against the targeted
situation(s), as well as it becomes necessary amuwate on the applicability and
breadth of these offences once in use. This isrthi® research question of this paper.
This work will primarily discuss the narrative ofganised crime in criminal policy in
England and Wales at the dawn of the changes btdaygthe Serious Crime Act 2015
(hereinafter ‘the Act’). Among other things, the tAiotroduces a new offence for
participation in criminal activities of organisedrinse groups. In particular it
criminalises both direct and indirect participationcriminal activities of an organised



crime group. For the purposes of these offences Attt also defines organised crime
groups and their criminal activities.

The aim of this paper is twofold. First, it willtarpret and critically analyse the
new offence by presenting the new law and its imateccriticisms. Second, the paper
will discuss the new offences by focusing on thyeespectives, three areas of concerns
directly linked to the implementation of the newv]ats preliminary criticisms and its
links with research on organised crime in the count

1. The narrative perspectiveto reflect on the overlapping of meanings in
the use of the words ‘organised crime’;

2. The evolution perspectiveto reflect on the origins of the new
participation offences with reference to both nagloand international
pressures;

3. Themanagement perspectjue reflect on some of the immediate effects
of the new offences of organised crime on the erahjustice system.

This paper observes that there is no significa@inge in the phenomenon of
organised crime in the country in the past yearsutastantially justify these changes in
policy. We conclude, therefore, that changes in gbktical discourse are the main

drives of the latest legal evolutions.

Organised Crime between international framewor ks and national criminal law

Academic research has tended to focus either onir@l activities linked to
organised crime within an “organising crime paradig(Van Djick, 2007) or on
networks of criminals and types of criminal assteoigs (Paoli and Fijinaut, 2006; Van
Djick, 2007; Paoli, 2014; Obokata, 2010). As the na@ptualisation and

operationalisation of organised crime differs fraountry to country, so do control



policies (Paoli and Fijnaut, 2006) and nationaimgnial law often struggles to capture
organised crime, as an ontologically compositeendive phenomenon.

Organised crime is criminalised differently accoglio different perceptions of
the wrongfulness of either criminal activities aoingnal networks (Sergi, 2014b;
2015b). To a focus on criminal activities and thrganising of crimes correspond
offences targeting those criminal activities (uBuaerious crimep and offences of
conspiracy. Conversely, to a focus on networkssandttures of groups corresponds the
criminalisation of unlawful associations and/ormunal enterprises (Sergi, 2015b;
2014b; Cancio-Melia, 2008). In both cases the famuscriminal groups is central to
criminalisation, either by focusing on an existagyeement among offenders to commit
(serious) crimes or by focusing on the existencea @fiminal network, more or less
hierarchical, planning various criminal activitigst together amount to a serious threat
to society. In the first case, the emphasis ishersériousnessf the crime, object of the
conspiracy agreement; in the second case the fearsthedangercaused by criminal
plans to society.

The Legislative Guide to the UN Convention on Oigad Crime of 2000 —
ratified by the UK in 2006 - requires national etatto implement either or both
conspiracy and unlawful association offences (mestiye offences) according to their
legal traditions as indicated in article 5 of then@ention (UNODC, 2004; 2012).
Conspiracy is characterised byhé intentional agreement with one or more other
persons to commit a serious crime for a purposateel directly or indirectly to
obtaining a financial or other material benefifarticle 5 paragraph 1(a)(i) of the UN
Convention) (UNODC, 2004:23). On the contrary, amhership offence requires
“general knowledge of the criminal nature of thegp or of at least one of its criminal
activities or objectives”and “in the case of participating in criminal activite the
mental element of the activity in question wouldoahpply” (article 5, paragraph



1(a)(ii) of the UN Convention, UNODC, 2004:24). Beeprovisions depend upon the

definition of organised crime groups that the UNh@ention endorses, which is:

“a structured group of three or more persons, iexjdior a period of time and
acting in concert with the aim of committing one rapre serious crimes or
offences established in accordance with this Comwenin order to obtain,
directly or indirectly, a financial or other matrbenefit” (art. 2(a)),

where a “structured group” isa group that is not randomly formed for the
immediate commission of an offence and that doeseed to have formally defined
roles for its members, continuity of its membersinip developed structurgfart. 2(c)).

A similar framework is also proposed by the CourdfilEurope Framework
Decision of 2008/841/JHA that suggests to tdke necessary measures to ensure that
one or both of the following types of conduct rethto a criminal organisation are
regarded as offencegart.2): a) conducts related either to activeipigetion within a
criminal organisation, with the aim of contributing the achievements of the
organisation’s criminal plan; b) conducts relatedagreements among two or more
persons to commit offences that, if carried outulddall within the scope of article 1
of the Decision (financial gain or material bersfit

The echo of these provisions when it comes todiws lof England and Wales is
clearly distinguishable. Common law countries afeerofound having a distrusting
attitude towards ‘guilt by association’ offenceso(&er, 2012; Walker, 2013) and will
accept more easily offences carrying individualather than collective - liability.
England, until the Serious Crime Act, has not baerexception. Conspiracy was (still
Is at this stage) the chosen charge in organisetecarases in England and Wales, as
confirmed by the Attorney’s General Office (201€)yimes that fall under the umbrella
of organised crime are (serious) crimes — which as®, fundamentally, organised
(Campbell, 2013) - as indicated both in the SeriGtisme Act 2007 Schedule 1 and in



the Proceeds of Crime Act 2002 Schedule 2: theserames such as drug trafficking,
arm trafficking, money laundering, terrorism, peoftafficking, child exploitation,
fraud, corruption, bribery and so on. This mirrom® a policing model focused on the
seriousness of various activities of organised eriather than on the structures of
criminal networks (Sergi, 2014a; Sergi, 2015a).

Before the Criminal Law Act 1977 and under comme,la person could have
been convicted of both conspiracy and individudémées separately; conspiracy did
not merge with the consummated offence (Law Componssl976). After 1977 a
charge for conspiracy (to do something illegal) cilsosen essentially when the
prosecutors cannot proceed with the substantieno object of an agreement among
conspirators (CPS, 2012). Conspiracy is not addethé crime, it is essentially an
alternative concurrent charge; this also means shatld criminal plans stretch over
long periods of time, there will carry several tdients for single offences — each with
their own evidence requirements. Indeed, proving omique conspiracy covering
multiple criminal activities seems extremely diffitto achieve in practice (Ormerod
and Hooper, 2013). In this perspective, the offesiceonspiracy does not capture the
complexities of organised crime manifestations wherot only different individuals
engage in criminal behaviours, but these behavidarsot always come in the form of
agreement and/or in the form of serious crimes.

Both the Home Affairs Committee Report in 1994 &imel Home Office White
Paper in 2004 in the occasion of the Serious OsganCrime and Police Act 2005
considered changing or substituting the offenceanispiracy in favour of an offence of
participation in organised crime activities or merdhip in organised crime group. The

offence of membership in organised crime was refgeon the basis that conspiracy and

! Practice Direction (Crime: Conspiracy1977] 1 W.L.R.537 clarifies that the judge is uggd
to call upon the prosecution to justify the joinded, if not satisfied, might ask the prosecutor
to elect either count of conspiracy or count fdrstantive offence.



serious crimes seemed adequate charges to prosgouteal networks engaging in
illegal trades (Campbell, 2013; Sergi, 2014a; 201Navertheless, in the latest Serious
and Organised Crime Strategy (Home Office, 201388 Government announced that
a proposal for a new offence wouldetter tackle people who actively support, and
benefit from, participating in organised crime, taang from legislation that is already
being used elsewhere in the worldReference was made to the offences proposed by
the UN Convention and by the Council of Europe alsb to legislation in the United
States of America, the RICO Act 1970, and in otheuntries, such as Italy or
Germany. Moreover, the Serious and Organised Cfinategy approved a national
security policing model for organised crime, by gaeting the 4-Ps (Prevent, Protect,
Pursue, Prepare) as borrowed from counter-terrorégnviable policing model for the
National Crime Agency and other law enforcemenhauities when fighting organised

crime.

Organised Crimein the Serious Crime Act 2015: I mmediate Criticisms.

The Serious Crime Act 2015 (‘the Act’) was sponddng the Home Office and
has received Royal Assent on th& & March 2015. The Act includes a number of
changes to existing laws (for example the Proceédxime Act, 2002, the Computer
Misuse Act 1990, The Policing and Crime Act 200% Children and Young Persons
Act 1933, the Terrorism Act 2006 etc.). It alsoluaes new provisions for involvement
in organised crime groups, for clarifications oé ttemit of the serious crime prevention
orders and for other areas related to sexual offeimvolving children and restrictions
of communications in prisons. In particular, sectid5 introduces the offence of

participating in activities of organised crime gpsu In order to introduce such an



offence, the Home Office used the terminology ‘migad crime group’ as generally as
possible (section 45 Serious Act 2015 (6)):

“Organised crime group” means a group that—
(@) has as its purpose, or as one of its purpdbescarrying on of
criminal activities, and
(b) consists of three or more persons who actgogeato act, together to
further that purpose.

Section 45 adopts the definition of the UN Convemtion Transnational

Organised Crime and further postulates that:

(1) A person who participates in the criminal aitiés of an organised crime
group commits an offence.
(2) For this purpose, a person participates in ¢hminal activities of an
organised crime group if the person takes partin activities that the person
knows orreasonably suspects

(a) are criminal activities of an organised crimeugp, or

(b) will help an organised crime group to carryapiminal activities.

Criminal activities (section 45(3)) are activitiasthin subsection (4)or (5§
carried on with a view to obtaining (directly odirectly) any gain or benefit. Gain or

benefit are financial in nature, as specified ictise 45(75.

2 Section 45 (4) Serious Crime Act 2015: Activitae within this subsection if—

(a) they are carried on in England or Wales, and

(b) they constitute an offence in England and Walasishable on conviction on indictment
with imprisonment for a term of 7 years or more.

3 Section 45 (5) Serious Crime Act 2015: Activitae within this subsection if—

(a) they are carried on outside England and Wales,

(b) they constitute an offence under the law ircéoof the country where they are carried on,
and

(c) they would constitute an offence in England Wales of the kind mentioned in subsection
(4)(b) if the activities were carried on in Englaantd Wales.

4 Section 45 (7) Serious Crime Act 2015:



The Explanatory Notes (Home Office, 2014) to th# iBi 2014, at section 142

state that

The new patrticipation offence in England and Wakesntended to

provide a new means by which the NCA, the policg prosecutors can
tackle serious organised crime. The new offencebeamsed to target not
only those who head a criminal organisation and wlam, coordinate

and manage, but do not always directly participatine commission of

the final criminal acts; but also the other membefghe group and

associates who participate in activities such agthovision of materials,
services, infrastructure and information that cbote to the overall

criminal capacity and capability of the organiseidhe group.

In other words, the offence targets participatiorciiminal activities - serious
and financially driven - of an organised crime gypboth directly and indirectly. The
spectrum of wrongdoing is quite vast as the offelacgets not only those who engage
in criminal activities, but also enablers of crimahen they ‘reasonably suspect’ that
their actions will support criminal activities. Eolars of organised crime are solicitors,
accountants and other professionals, who now facea@mum penalty of 5 years'
imprisonment if found guily unless they can use the defence in section %5[&g
Law Society in a note published on their websitéhen25 June 2014, noticed how:

The burden of proof is low (reasonable cause tpestty and it is not
clear from the Act how far you would need to geadisfy yourself that:

For a person to be guilty of an offence under ¢bigtion it is not necessary—

(a) for the person to know any of the persons wieax@mbers of the

organised crime group,

(b) for all of the acts or omissions comprisingtiggsation in the group’s criminal activities to
take place in England and Wales (so long as at ¢eesof them does), or

(c) for the gain or benefit referred to in subsatt(3) to be financial in nature

5> Section 45 (9) A person guilty of an offence unttés section is liable on conviction on
indictment to imprisonment for a term not exceedngears.

¢ Section 45 (8) It is a defence for a person clewgigh an offence under this section to prove
that the person’s participation was necessary fosrpose related to the prevention or detection
of crime.



- the service you are providingn®t assisting criminal activities down
the line somewhere, and

- you had carried out a level dtie diligencehat to a level that would
ensure that you could not be said to have turnddiral eye to
criminal activity.

In addition, the Law Society also warned that tremee other concerns withhe
breadth of the offence; the overlap with existimgnmal and money laundering
offences; and the additional administrative burdeasised by a potential increase in
due diligence measuresSimilar concerns on the breadth and the uncertaihthese
provisions were raised by the Institute of Chadefecountants of England and Wales
(ICAEW), which went even further in the critique bigclaring toEconomia(lrvine,
2014) that the new offence:

...would have a number of serious unintended consemse not only in
potentially criminalising many innocent (if naivejtizens but also
reducing access to valuable intelligence currenthavailable to law
enforcement authorities and unnecessarily burdesonge businesses.

In practice, says the ICAEW, the new offence caulake it more difficult for
reformed criminals to receive legal and financidliee because professionals will be
less comfortable in advising high-risk clients. Bahe Law Society and the ICAEW
warn about clashes with existing legislation, mosilth reference to the Proceeds of
Crime Act 2002 (POCA) and specifically the reginfesaspicious activity reports for
money laundering (section 330 POCA). As the debatmterpretation of the offence is
still at the beginning it is useful to look closdrthe new offences also with reference to

criminological perspectives.

Participation in Organised Crime Activities: Assumptionsand I mplications

10



As said, section 45 criminalises both direct andirect participation in
organised crime activities. Direct participationcors when offenders participate in a
criminal activity of a group knowing or (reasongblyuspecting that the group’s
activities are illegal (section 45(2)a). Indireetrficipation, which targets the enablers of
organised crime, requires the intentional engagingctivities with the knowledge or
reasonable suspicion that those activities areicgalactivities of an organised crime
group.

We have already seen how indirect participationdnaated immediate concerns
among professionals. However, in these commerdse i interestingly no reference to
the pre-requisite that both types of offences infplythe offences to be committed in
the first place, which is the existence of an oiggoh crime group (as defined)
committing criminal activities (as defined). At doser look, therefore, while
criminalising a new conduct, which can be commititedwo ways, the Act ‘squeezes
in’ conceptualisations of both organised crime g®and their criminal activities. It
essentially takes the chance to legally define acept — organised crime - which
however, is still contested and contingent in polend research. In the Act an
organised crime group is rather effortlessly désatias a group of three or more people
who act together (substantial offence) or agreactotogether (conspiracy offence) to
commit criminal activities as the main purpose loéit association. Moreover, such
criminal activities shall be indictable offenceskmgland and Wales punishable with
imprisonment for a term of 7 years or more — thaggjous offences - or offences in
other countries that would constitute an offena® ah England and Wales, to add a
cross-border dimension. More importantly, organisetne groups carry out these
criminal activities with a view to obtain (directty indirectly) gain or benefit ‘financial
in nature’ (section 45(7c)). This means that anyioss criminal activitiesnot

committed for the purpose of financial gain or grbfy a criminal group, would not
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meet the requirements of the offence. The lawefioee, assumes that serious criminal
activities, which are committed by organised crigreups, must necessarily aim at
financial gain or profit; this might not be the ligaof organised crime activities at all.
As argued by scholars (Broadhurst et al, 2014; tdkees and van de Bunt, 2008;
Kleemans and de Poot, 2008; Van Duyne, 2000; Makare2004), the motivation
behind ‘careers’ in organised crimes (especiallyrafficking activities and in organised
forms of cyber crime) can be the most varied in@\quests for power, control, sexual
gratification, desire for notoriety and politicaleiology. Research in the country over
the past two-three decades shows how organisiedes can include a variety of
offences that can differ in seriousness (EdwardsLavi, 2008; Campbell, 2014). Even
though many outcomes of criminal activities can difptically fall within financial
advantages, gains or profits, the terminology Edds to interpretative confusion.
Digging even deeper, section 45 uses the adjedrganised’ to describe a set
of activities committed by a group of three or mpersons who act or agree to act
together to carry out what are described as ‘ssriotiminal activities. This unveils
another assumption: that if three or more peopte @cagree to act, together they
automatically fall into some degree of organisalomstructure. As observed in
established literature on the subject, not all esnperpetrated with a degree of
organisation are crimes of organised crime growgss,well as not all criminal
associations commit crimes in an organised way @al990; Van Djick, 2007).
Indeed, the paradigm of organised crime as ‘disusga crime’ (Reuter, 1983; 1985)
argues that the illegal provisions of services awbds usually associated with
organised crime groups (Paoli, 2002; White, 2086adtually disorganised in the way
the networks work. The disorganised character iomical networks, their involvement
in different activities on more or less occasidnmasis has been predominant in research
in the UK (Wall and Chistyakova, 2015; Hobbs, 20¥&;ight, 2006). Moreover, the

adjective ‘organised’ has been proving inadequdtenanvestigating new typologies of
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crimes, especially internet-enabled crimes or cybenes, as well as some forms of
drug trafficking or illegal trades in tobacco arldohol. Some scholars (Broadhurst et
at., 2014; Chang, 2012) have also argued for tlsipidity to have one offender only
committing organised crimes in the virtual spacesMcrimes have been changing in
the past decades to take various forms and todedtlifferent types of criminal actors
that can range from highly hierarchical gang-stgte mafia-style groups to looser
networks, from white-collar criminals to online a&turers (Edwards and Jaffrey,
2014; Lavorgna, 2014a; 2014b; Paoli, 2002). A ledgdinition of organised crime
should not rely lightly upon a confused terminolognd upon assumptions on
motivations and organisation. By doing so, thedkgion is over inclusive, while at the
same time, it risks unintended consequences. Taaeas a peculiar situation where on
the one hand the legislation is too vague and mening — it has a too general intent -
but, on the other hand, it is ineffective towarestain specific phenomena because of
the lack of specified targets — it lacks a courspgcific intent.

The concerns of professionals and the unpackirtheohew offences with their
assumptions and implications, raise various corceon the effectiveness and
punctuality of this change in the law. There can dbeleast three perspectives to
approach these concerns: a narrative perspectivegvalution perspective and a
management perspective - directly linked the intgggion of the new offences in the

Serious Crime Act 2015 and their conceptualisatiborganised crime.

Thenarrative per spective: organised crime between criminal policy and research
There is a very sharp and visible difference betwbe narratives of organised

crime for policy purposes and the reality of crialilassociations, networks and

activities as described in research in the coutsya criminological/sociological field
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of research, organised crime has known an unpratedleescalation in interest and
outputs of research projects also in England. Whuaking at early research on
organised crime in the UK, it could be argued thatcurrent resolution on establishing
and conquering a space for ‘organised crime’ at @wernment level comes as a
counter image of those years when researchers @iy pnakers were less inclined to
subscribe to the concept of ‘organised crime’ whescribing the UK (Levi, 2004). On
the other side, in the past years organised criazebecome a policy label in the UK
(Serqi, 2014a; 2015a), in the form of a peculiaramal security issue (Campbell, 2014;
Woodiwiss and Hobbs, 2009; Home Office, 2010; Hddfiece, 2013) characterised by
both a focus on local criminal networks and stri#gdo counter serious crimes at a
national level (Home Office, 2013; Campbell, 20$4rgi, 2015a). On a general note, it
still seems valid what noticed by Sheptycki (20GBe concept of organised crime in
the UK has developed both a denotative and a catinetdimension. At the denotative
level, organised crime is the ‘illicit economy’ asgecifically the field for illegal trade
and trafficking (Wall and Chistyakova, 2015) thatiitively ought to be ‘organised’ in
crimes such as drugs or trafficking in human beiagsnoney laundering. Organised
crime in research in the UK is still described witthe denotative dimension. At the
connotative level organised crime is, instead, tstded in criminal policy as unique
monolithic, often alien, threat (Hobbs and Antonlops, 2013). With the new offence
in the Serious Crime Act, the notion of organisadne in England and Wales
undergoes another turning point, with the differ@mnotations of the phenomenon and
its perceptions even more in conflict with eacheoth

In a nutshell, in policy, organised crime appeake la compact and multi-
purpose category; in research, instead, it stéserves its scattered and disorganised
character. In fact, in more recent years, resehashbeen ranging from investigations
on different criminal activities - grouped undewvery controversial label of ‘serious

(and) organised crime’ for policing purposes (Se&fil5a) — to investigations on
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networks of offenders and illegal trade (Wall ankigB/akova, 2015). Problems with
access to data and measurements of the threatheindosts to society persist. While
crimes like drug trafficking or human traffickingwhe acquired an independent status in
research, autonomous from the ‘organised crimetoriee(Weitzer, 2014), research on
criminal networks across the UK has looked at gpeplaces like Liverpool (Lavorgna
et al, 2013) or London (Hobbs, 2013) or other hatscross the country (Edwards and
Jeffray, 2014) or at specific crimes, such as mdaegdering (Leong, 2007) trafficking
in artistic objects (Mackenzie, 2011; Dietzler, 391 counterfeit pharmaceuticals
(Lavorgna, 2014a), illegal tobacco (Edwards andfragf 2014), national child
trafficking (Brayley et al., 2011) and even coufagrluxury fashion (Wall and Large,
2010). Evidence from latest research shows hibws ‘a scenario in which relatively
sophisticated, highly networked organised crime ugo run small-scale, high-
frequency operations across a diverse set of camiand legitimate activities’
(Edwards and Jeffray, 2014:xi). Furthermore, omgoresearch carried out by the
Police Foundation and Perpetuity Research — toubéghed in early 2016 - is looking
at police intelligence and conducting ethnograpbgearch in two locations in England.
The aim of this project is to provide evidence-lobdata useful to identify what are the
most harmful criminal conducts in local areas aogvHinked they are to organised
crime groups. On a general note, most researcleqisopdopt a working definition of
organised crime groups based on the level of sbghi®n of their criminal activities
rather than on national security rhetoric, whicls Heeen specifically criticised in
literature in connection with organised crime (Céelp 2014). All this considered, the
narrative of the new law poses the following conserin a country where research
suggests that: a) criminal networks/actors involiredlegal trades are not organic or
similar, b) do not appear ‘formally organised’ at)deven when there is a degree of
organisation that is not their core connotatiom wee still justify a unified concept of

‘organised crime’ for legal purposes? Or rather,itisthe case that connotative
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(conceptual) meanings of organised crime are fatiig the translation and
transposition of concepts from foreign experientiegshe UK while the denotative
(procedural) meanings are getting tangled up iftipslas a result?

It can been argued that this represents an exaohptieime’s Law, ans-ought
fallacy according to which the way organised crigt®uld be (compact and multi-
purpose category of crime for policy purposes) beeodirectly — and fallaciously - the
way organised crime is (in legal terms) (Sergi, 201 From a narrative perspective,
there are clear differences between research fysdand policy directions when it
comes to the terminology of organised crime. If nie@ is use and it comes from the
interplay of the 'language game' - as argued bygéfistein (1968) - then only by using
a word or sentence in a way meaningful for others ®@an demonstrate our
understanding of that word or sentence. Languages¥er, is necessarily dynamic and
contingent. The meaning of organised crime theeefavhen measured against research
and snapshots of reality - is functional, contirtgand constantly changing through
language practices. The words ‘organised’ and ‘eriane both charged with social and
political connotations. Indeed, the meaning of Wwads ‘organised crime’ cannot be
establishea priori but is the result of on-going production and iat¢ion of meanings
at various levels, which serves various discourkethis view, if it does seem neither
feasible nor desirable to agree upon a definitiam are left to think that the only proper
meaning or sensible interpretation of words or esares is essentially measured by
agreement of use in practice. The success of tineirtelogy of organised crime for
policy purposes in the UK and especially in Englafrdm this point of view, is
undeniable as it keeps on being reinforced repftet aeport. Indeed, evidence of this
success is the language used for example by theamaud/or the seemingly
unproblematic use of the words organised crimediyigans, lawyers, prosecutors and
law enforcement officers. As demonstrated in redeé®ergi, 2014a; 2015a; Campbell,

2013), when saying ‘organised crime’ often whaimsant is seriousrimesthat are
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organised and/or sophisticated gang crimes. Thizezause research findings in the
country do not support a conceptualisation of oiggthcrime as unique threat, as it was
the case in other nations (e.g. Italy, and alstha USA historically and in certain
instances) with declared formalised criminal groapd criminal identities (e.g. current
Italian mafia groups — ‘ndrangheta, Camorra, Cosatid - and American La Cosa
Nostra). As seen, research in this field in the igkvell anchored to an idea of serious
criminal activities committed by loose/flexible metrks. If this is the picture, then the
law should target serious crimes and/or loose aametworks. But, instead, as the law
criminalises participation in ‘organised crime gities’ rather than keeping the focus
on serious crimes that happen to be loosely orgdnisngland borrows the ‘organised
crime’ conceptualisation from other countries, in&ional policing and even literature
and cinema rather than addressing its own formsrgédinised crime. This well serves
political purposes and national security agenddsytanore comfortable with single-
named globalised threats (Bigo, 2012). Eventudllyomes down to either researchers
being wrong - and looking at the threats of orgadicrime from a partial point of view
that diverges from the point of view of policy make- or policy makers disconnecting
the policy target from evidence-based researchaniy case, when the single-named
conceptualisation of organised crime migrates famiicy reports into criminal law the

contradictions between policy and research are dtwnesurface.

The evolution perspective: the inability of the law to match the narrative of
organised crime

The adaptation of the narrative of organised crionéne needs and requirements
of politics and policy-making does not necessarigyiarantee a successful
implementation of the legislation, like the SerioGsime Act 2015, that uses this

narrative. The scepticism of commentators and titecisms moved against the new
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participation offences— too broad, too general, demanding — are not only relevant
points from practitioners’ perspectives, but alsminders that the narrative of
organised crime has changed only in the use dbtiguage and not in the reality of the
phenomenon as research shows. From an evolutispgeive we wonder: why has the
law changed at this historical moment if the rgadt the phenomenon does not seem to
have changed for researchers? And moreover, why ¢t@vspiracy offences, deemed to
be enough until now, suddenly become insufficiehti2 answer to such a question
remains insufficiently explored.

In other words, on one side, research keeps confiyitne extremely complex,
extremely varied nature of groups, usually loosd #exible networks of individuals,
engaging in a number of specific serious (and) rmsgal crimes (emphasis on the
plural). On the other side, however, institutioressdén been constructing the strategy
against organisedrime (emphasis on the singular) — as national sectinityat. This
transition, from the plural to the singular, datesck to the 1990s. Whereas British
organised crime until the 1990s was a highly locaighbourhood-based type of
gangsterism, after the 1990s professional criminadsed towards afentrepreneurial
trading culture driven by highly localized interpations of global markets(Hobbs,
1995:115). The implications of globalised new mankgh changing perceptions of
glocal perspectives (Hobbs, 1998) characterised orgarigetk in Britain still as a
local phenomenon. The term ‘organised crime’ inliguand political debates was
introduced only in 1994 (Home Affairs Committee, 949, also following a more
general tendency of those years to classify orgdnisime as éot topic all over the
world’ (Paoli, 2002:51). Across the 1990s very diverseqices, with drug trafficking
in first position, started merging within a newlprh criminal category - organised
crime - mainly following political and public disases popular in the USA
(Woodiwiss and Hobbs, 2009). By the 2000s organcsede in the UK had become a
‘high profile policy concern(Hobbs and Hobbs, 2012:251) not necessarily baadked
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by reliable data and innovative research (Gregp@®3). The difficulty to research the
phenomenon can be linked to the fact that Britistpanised crime, with a constant
nostalgia for ‘those traditional forms of organised crime that rereso reliant
upon...traditional family structuregHobbs, 1988:409), was often seen as a set of co-
operatives of crime with no leadership and no l@asging commitments, thus difficult

to access and understand (Hobbs, 2013). The effdietxibility and mobility of groups

of criminals eventually meant no real quest for poar control of territories, but rather

a developing interest on profits and the abilityettgage in different forms of illegal
trade.

Not much seems to have changed from an evolutigpengpective since then, if
we look at research and studies on the ground ahdtrpolitics. By looking at policy-
making in contrast with scholarly research it se@mgous to conclude that organised
crime as a concept in England and Wales is still beetween singularity and plurality.
The former is justifiable because of policy needand possibly intelligence data not
available to the public - and the latter is insteahfirmed by research on illegal
markets and trades in certain geographic hotspéithout resolving this dichotomy,
but rather complicating it, the legal ‘restyling’gposed by the Home Office in the new
provisions of the Serious Crime Act 2015 is celtaan attempt to fill the existing gap
between the mandate of intelligence agencies (t@& Nights ‘organised crime’,
intended, however, as a list of serious crimes)thagrosecution/trial phase of cases of
organised crime. Moreover, the introduction of thew offence confirms that the
concept of organised crime — as singular concépeat to national security - is how
established in policy-making. The national securitynension, which privileges
singularity in the terminology of organised crim@) one side echoes international
frameworks and other countries’ frameworks and, tbe other side, carries the
advantages associated to national security polieésgecially in terms of secrecy of
investigations (Walker, 2013; Digo, 2012). A natbrsecurity conceptualisation of
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organised crime is not compatible with the too geneffence of conspiracy that does
not have a label and does not provide, for exampie, stigma of ‘unlawful
associations’ (Sergi, 2015b). When wondering wheyldtw has evolved at this specific
time, we must notice that, the new offence doedaltmw any expressed concern from
law enforcement in handling these serious/organisdthes through substantial
offences (i.e. drug/human trafficking) or generahspiracy (Sergi, 2015a). From an
evolution perspective, therefore, we are left tonder what has prompted such legal
change now. We can speculate that the reasonisocithnge now and not earlier (when
there was indeed at least a discussion on thebdititaof membership offences) or later
(if and when research or law enforcement agenciggtmhave called for such a
change), is coherent with the full integrationod harrative of organised crime threat in
policy-making. That is to say that organised crinmv fully enjoys an identity in
criminal policy in England and Wales as nationausiy threat and as policy concern
as singular criminal category, in spite of whataahs say and despite a policing model
still largely targeting activities of organised g (Sergi, 2015a). Moreover, as
reminded in the Impact Assessment of the new offeracried out by the Home Office
‘organised crime is a threat to our national se¢urand causes significant harm to our
society. Government has a role in protecting itzens and ensuring law enforcement
agencies have the necessary powers and offencésckte organised crime The
impact assessment further explains that conspichaygesmake it difficult to pursue
people in the wider organised crime group and beyaro 'ask no questions' and
support organised crime at arm's lengtfihe Home Office, therefore, justifies the new
law by explaining how crucial it is to target eratsl of organised crime, i.e.
professionals. This is however, only a portion leé bffence and does not justify the

overall criminalisation of direct participation organised crime activities. In any case,

" Impact Assessment Serious Crime Bill 2014/15 - H@ffice Note 02/06/2014
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the criminalisation is indeed aligned to internatibdefinitions and classifications of
organised crime, which have inspired and are comlgléransposed into the Serious
Crime Act 2015. As reminded in the latest Serions ®rganised Crime Strategy
(Home Office, 2013:37) the Government meant todfiorward proposals tdoetter
tackle people who actively support, and benefinfrparticipating in organised crime,
learning from legislation that is already being dseelsewhere in the world
International experience has penetrated into thema discourse at the point of
becoming national discourse while leaving behindl@vwce from national studies that
still state the fluid, loose, network-based natfr@rganised crime manifestations. The
result is, on one side the confirmation of the oradl security connotation into criminal
law in what is a very broad and not country-speatfifence meant to target indirect

participation and ending up targeting much more.

The management per spective: practical implications of policy and legal changes

The offence of direct and indirect participation anganised crime activities
targets the pervasiveness of a certain type ofigality — serious and organised — and
wishes to protect professional standards as wet asevent further association among
offenders. However, the actual capability to endatttese offences depends as much on
the rest of the criminal justice system, from iligeince agencies to the use of the law of
evidence, as it does on the interpretation of tffienoe. The importance of strong
intelligence paired with strong evidence for caagainst criminal associations has been
confirmed by foreign experiences. Both the US RIEE and the Italian Anti-mafia
legislation for example, attach to crimes of illegaterprise and mafia-type association
the possibility to increase the use of intercepticurveillance and financial
investigations (Goldstock, 1994). Considering timEngland and Wales intercepted

materials cannot be used in court (Levi and Sna@@2; Sergi, 2015b), but are solely
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intelligence resources (as for the section 17 efReegulation of Investigatory Powers
Act 2000), the efficacy of offences of organisetdner is severely impaired from this
point of view. It seems indeed very burdensome rovg the existence of criminal

agreements, criminal bonds, gains or profits withilke possibility to use criminals’

own words. Even though today’'s means of commumpatiange from instant

messaging to VOIP services, the capability to epantially use the information

acquired through interceptions still proves to he tnost effective weapon in the
experience of other countries such as Italy anduBe(Campana, 2011; Woodiwiss,
2014). This is an example of how the new law isueagnd general — at the point of
being over-inclusive — but at the same time isamointry-specific; there is indeed little
or no point in widening the net of organised crimeestigations when the intelligence
regulations, as in the case of interceptions, rerte same.

From a management perspective the procedural astnaition of the new
offences in the criminal justice system is also amcern. Both experiences with
membership offences in other countries and prongsia counter terrorism — as sibling
national security threat - can be used to queshiermanagement of the new offences of
organised crime. In fact, on one side, as previowsdlid, the new offences of
participation are largely borrowed from internatbprovisions and, on the other side
they will be used within a national strategy laygelodelled upon the counter-terrorism
strategy (Home Office, 2013). It is therefore jfigble to wonder if lessons from abroad
as well as from national experiences with the lawterrorist organisations can be
useful in this case.

If we look at international experiences with offea®f organised crime, we can
foresee that the effects of these new offenceshenctiminal justice system will be
heavy. Both American and ltalian experiences, VRIRO illegal enterprise offences
and unlawful association/mafia crimes, teach how whole justice system needs to

adjust to offences that, like section 45 of theder Crime Act, introduce some form of

22



collective/enterprise criminal responsibility, thgh the criminalisation of organised
crime. In fact, even though in participation offeacriminal liability is still individual
(offenders are singularly charged/convicted/acgditior their individual participation
in organised crime activities), these offences$ igduire, as said, to prove the existence
of an organised crime group with a criminal plarwfoich the offender subscribed and
participated. This opens up to the possibilityahi charges and, like in Italy and in the
US, to the possibility of ‘mega trials’. Moreovespme countries, like Italy, provide
special sentencing/prison regimes for (convicte®mipers of organised crime (to
prevent further criminal association) and/or speait¢es for lifetime management of
these offenders outside prison (Sergi, 2015c).dddéhe new offence will generate a
new class of convicted offenders (organised criflg)naThe label and stigma of
organised crime is a powerful one, as seen in BICO cases and Anti-mafia trials
(Jacobs et al, 1996). It can be expected that |#tsl/stigma will develop also in
England for convicted offenders, and this is somethhat the justice system needs to
deal with beforehand.

Managing offences of participation in organisedaneiactivities can also prove
burdensome from the point of view of prosecution &wilding of trials. In terms of
evidence, for example, it is not clear how welklhjence gathering will work with a
distrusting and declared attitude towards ‘guiltasgociation’ offences in the English
system. As it happened for the offence of membprsifi a proscribed terrorist
organisatiof, the evidence requirements can become too onetbesstandards too
high, which is the reason for very low prosecut@on conviction rates for membership
in terrorist association (Cole, 2013; Gov.uk, 201Bjfficulties in dealing with an
increased workload for investigators, as well as rteed for increased resources for

prosecutors to build cases under the new offened teebe considered and addressed as

8 Terrorism Act 2000, sections 11-12
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concerns. In fact, as the Impact Assessment ferdfience has foufdthe number of
additional prosecutions following the introductioof the new offence is highly
uncertairi, which makes it difficult to actually quantify ¢hresources needed. Counter-
terrorism legislation also teaches that there issk of a net-widening effect of the
offences. As suggested and feared by the ICAEWthad.aw Society, for example,
this offence might be used for different purposesitthe one intended at the beginning,
precisely because it has a general intent, butangpecific remit for the country
adopting it. On the other side, there is also lathat the new offence will serve only a
symbolic purpose in the system, as it has beenedrguthe case of membership for
terrorism (Walker, 2013; Walker, 2009).

There is, therefore, the need to understand hawatimage this offence, certainly
from the point of view of sentencing and punishm@mison regime and lifetime
management provisions for example) and from thentpof view of intelligence
gathering, evidence admissions and applicabilityhef offences in the first place. The
management of these new offences needs speciéntiatt whilead ho¢ country-
specific provisions should be preferred to procedurorrowed from elsewhere in the
system or from abroad.

Conclusion

This paper has discussed the new offence of paation in criminal activities
of organised crime groups in the Serious Crime padposed by the Home Office and
passed on theBof March 2015. While presenting the new offenceettion 45 and
immediate criticisms, this paper has proposed anicalogical critigue of the

® Impact Assessment Home Office Note 02/06/2014
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conceptualisation of organised crime in the courtegween policy discourses and
research evidence. In particular, section 45 ofS3agous Crime Act defines organised
crime groups and their criminal activities; thisppa has questioned the suitability of
such definitions when matched with the evidencethen phenomenon/a of organised
crime as established by criminological researchnierpreting and critically analysing
the new offence, this paper has ultimately idesdifthree perspectives for concern in
the new law and its conceptualisation of organ@de in the English justice system.

From a narrative perspective there is a mismatdivdsn research findings -
which conceptualise organised crime as various sasfillicit trades and therefore as a
plural phenomenon - and the policy narrative, whiclilresses organised crime as a
national security, single threat with various cdnsnt elements. The new law, instead
of resolving this tension, overlaps the two namediand eventually creates even more
confusion in terms of definition of the phenomembrganised crime in the country.

From an evolution perspective, the changes indlhedeem to be driven more
by international sources and frameworks than byekiim needs. There seems to have
been a transposition of international rhetoric wmitdomestic policy; this is justified
neither by law enforcement concerns nor by reseéirchings. Indeed, there is no
significant change in the phenomenon of organis@decin the country to actually
explain and/or have demanded this latest evolutighe law.

Lastly, from a management point of view, there @@cedural concerns related
to investigation and prosecution capabilities asll was sentencing/punishment
guidelines when it comes to dealing with the new lan a practical level. In
consideration of both the narrative and the evoiutperspectives, the new offence
might generate concerns already seen in foreigsdjigtions — in terms of management
of enterprise/membership crimes - and/or from similational security frameworks

such as the counter-terrorism legislation.
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This paper has discussed the existing link betweitical discourse, criminal
policy and criminal law when targeting organisedmer and its manifestations in
England and Wales. The latest changes in crimava] While on one side endorsing and
confirming the classification organised crime astional security offence, on the other
side, are not justifiable from a practical and etiohary point of view when looking at
the phenomena they target. While the new provisiortie Serious Crime Act surely
represent a step forward from a political point viéw to ‘take organised crime
seriously’, a thorough assessment of the effeatscansequences of the law is needed
to avoid waste of resources and confusion in tiseesy.
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