Cultural Harm and Engaging the Limits of a Right to Cultural Identity
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Introduction
Cultural diversity remains a key challenge for the justification and application of universal
human rights norms. Many human rights theorists and practitioners insist that the continuing
normative legitimacy of human rights norms depends upon the doctrine’s capacity to
accommodate a very broad range of culturally-based ways of being and believing. In order to
enjoy genuinely universal credibility, human rights are required to affirm the manifest diversity
of human life, which, in turn, entails a thorough engagement with the differing empirical
realities of suchhuman life. A core component of this affirmation of diversity is the defence of
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the right torights to cultural identity. So-called cultural rights have attracted renewed interest in
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recent years, in part because they appear to offer the promise of reconciling respect for
universal human rights with a similar respect for cultural diversity. While recognising the
growing need for human rights norms to constructively engage with cultural diversity, this
paper, nevertheless, strikes a cautionary tone, and identifies one area in which the limits of the
legitimate application of rights to cultural identity requires greater, more critical, attention.
Specifically, the paper focuses upon the right of exit. The right of exit appears to provide an
instrument by which legislative authorities can largely avoid the politically and conceptually
fraught challenge of normatively evaluating traditions and practices, found within various
cultural communities under their jurisdiction. The individual members of such communities
are afforded the principal say over their continuing adherence to the community’s ways of
being and believing. In this way, the right of exit appears to offer a normatively sound basis for
a rights-based approach to cultural diversity, insofar as it enables, simultaneously, respecting
individuals’ core normative commitments and respecting the terms of the various relationships
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which define and bind their cultural membership. The legitimacy of any given cultural
community mayy thereby be largely based upon individuals’ subjective deliberations. This
paper will argue that a human rights-based evaluation of rights to cultural identity cannot rely
entirely upon the principle that an individual’s’ lack of overt opposition to key defining and
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binding relationships, provides a secure basis for a rights-based response to cultural identity. By
analysing the effects of some culturally-based practices and beliefs upon domestic abuse, the
paper will demonstrate that some domestically-abused women’s ability to exercise their right of
exit has been effectively severely disabled by the highly restrictive identities which their
communities accord to them.i It will be argued that, in some cases, the conditions which
underpin such restrictive identities violate core human rights norms.
Specifically, the paper begins by considering anthe appeal to the relative universality of human
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rights norms as a means for reconciling human rights and cultural diversity. Cultural rights are
then examined as a key element ofin the on-going concern of human rights theorists and
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defenders for recognising the value of cultural identity and belonging. The analysis examination
of cultural rightss will particularly focus particularly upon ascribed identities as a core concern
for those who defend the need for cultural rights. The discussion then focuses upon the
conditional character of cultural rights, before proceeding to engage with the right of exit as a
potential basis for grounding a commitment to recognising both cultural belonging, and, a
continuing commitment to upholding individual sovereignty. The paper then turns to presents
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and analyses obstacles to individuals’ exerciseing of the right of exit, and outlines a condition of
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individuals’pays particular attention to a condition of being unable to leave. The paper
considers a range of possible objections to this conditionsuch a claim and concludes by arguing
that determining the grounds and limits to rights to cultural identity must include a due concern
for the invidious forms of cultural harm.
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Human rights and recognizing cultural diversity: relative universality
Long periods of strain and discord have beset theThe marriageunion between cultural diversity
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and human rights norms has endured long periods of strain and discord. The ideals upon
which human rights norms have been conventionally based have attracted consistent criticism.
Many have argued that personal autonomy, moral equality, and, even human dignity, are either
too conceptually indeterminate to ground anything as tangible as international instruments of
human rights law, or are ideals which originate in, and continue to reflect, the parochial and
partial ways of being and believing which Western intellectual and political elites have typically
(though all-too oftenand not always inconsistently) espoused.ii There exist many longestablished cultural communities and civilisations which do not recognise the normative force
of autonomy, equality, or the inherent dignity of all human beings. For some critics of human
rights the existence of such human communities justifies and entails a rejection of what others
defend as the culturally transformative potential of human rights. Through an appeal to a
variously-conceived notion of cultural sovereignty, many defenders of such communities have
argued that attempts at converting the members of such communitiesgroups to the doctrine of
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human rights is merelyamounts to the latest manifestation of cultural imperialism. On this view,
the promotion of human rights and the unconditional promotion of cultural diversity are
mutually exclusive. This approach has been extensively criticised, and is continues to be
affirmed by only a small number of theorists and practitioners. iii
While its most uncompromising claims have not been widely endorsed, some elements of the
relativist cultural critique of human rights continue to influence the global human rights
community and its approach to cultural diversity. Thus, many theorists and practitioners who
are committed to the universal validity of human rights norms have, nevertheless, embarked
upon a process of critical reflection upon the challenges which the recognition of sing cultural
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diversity raise for the founding and applying of human rights norms amidst diversity.iv This
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attempt to reconcile human rights with respect for cultural diversity extends to include
theoretical and practical initiatives, ranging from political philosophers’ effortattempts to reestablish human rights upon non-parochial normative foundations, to numerous institutional
statements and declarations which proclaim the virtuous circle of human rights and cultural
diversity. A discernible trend within human rights philosophy is towards paring down the
catalogue of human rights to those which sufficiently reasonable, (or at least decent) peoples
and individuals, might hypothetically endorse within the context of otherwise profoundly
diverse ways of being and believing.v Within institutional circles, the prevailing trend has
included the formulation of various human rights declarations which explicitly address what
someis considered to be the defining ethos of a given continent or region. It has also included a
renewed interest in so-called cultural rights and the broader field of rights to cultural identity.
Against those who argued that culture was, at best, irrelevant to defining the basis and content
of human rights, and those others who insisted that recognising the determinative properties of
culture entailed the rejection of the universal validity of human rights, there now exists a third
constituency which insists that it is possible to enjoy the best of both worlds: to simultaneously
affirm human rights and cultural diversity. After Jack Donnelly, I refer to this constituency as
espousing a relative universalist understanding of human rights.vi
Cultural rights: an expanding generation
A key feature in the relative universalist reconciliation of human rights with cultural diversity
consists of a renewed appreciation for what was once considered to be a poor relation within
the family of international human rights: the category of cultural rights. While cultural rights
have been integral to international human rights law from the very beginning of the modern
UN’s human rights system, their conventional designation as the so-called ‘third generation’ of
human rights, underlines the difficulties their defenders have typically encounteredxperienced
in their attempts at securing others’ recognition of cultural rightsthem as fundamental human
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rights. However, the status of cultural rights has been enhanced through a series of significant
institutional initiatives over the past three decades or so. Thus, the silo of internationally
recognised cultural rights has been widened and deepened by the establishment of regional
human rights declarations, such as the African Charter of Human and Peoples Rights (1986),

the Cairo Declaration on Human Rights in Islam (1990), and, most recently, the ASEAN
Human Rights Declaration (2012). In their respectively differing ways, each of these regional
initiatives attempts to interpret universal human rights norms in ways which support and
coincide with what is imagined to be the prevailing cultural ethos of each geo-cultural space. In
addition, the UN has developed a series of human rights declarations which explicitly espouse
the cultural rights of groups such as indigenous peoples and other minorities across the globe.

The Vienna Declaration and Programme for Action (1993) has reaffirmed the UN’s
commitment to protecting cultural rights. In a direct attempt to counter the claim that a
commitment to human rights divides rather than unites civilisations, UNESCO has published a

Declaration on Human Rights and Cultural Diversity (2001). In 2009 the UN General
Assembly established a mandate of the special rapporteur for cultural rights. Within regional
human rights systems the rights of national minorities have been recognised by the Council of
Europe’s Framework Convention for the Protection of National Minorities (1995), which adds
to the European Convention of Human Rights and its recognition of cultural rights under
Article 14. The Inter-American Court of Human Rights has developed a protective regime for
minority rights under Article 21 of the Inter-American Charter of Human Rights. Finally,
cultural rights have been espoused by various civil society initiatives such as the 2005 Yogakarta

Principles which are concerned with international human rights law covering sexual orientation
and gender. The undeniablesheer importance of human beings’ access to, and enjoyment of,
an extremely broad range of essentially cultural resources and goods is now unequivocally
established within international human rights law.
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Access to one’s own culture: rights to ascribed identities
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Underlying the vigorous development of cultural rights is a vast body of empirical evidence
which demonstratestestifies to the extent to which systematic discrimination and inequality
targets victims’ core identities and beliefs. Very few, if any, of us suffer discrimination because
we are perceived as bearers of a faculty for pure reason or as the disembodied subjectsciphers
of natural law philosophy. Protecting the human rights of those who suffer discrimination and
inequality because of others’ vilification of their cultural communities’ ways of being and
believing, thus requires foregrounding the core attributes of the targeted identities. Specific
cultural rights to language, ethnicity, religion, gender, and the like, seek to enable some to
possess and express the identities which others’ have sought to oppress or, in the very worst
cases, eradicate.
A significant part of the justification for the need for such positive protection rests upon
recognising that many such identities can be integral to the deepest commitments of thosemany
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human beings who adhere to them.vii Justifications for cultural rights must not be confused with
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cosmopolitanism’s vision of individuals’ identities as an amalgamation of diverse constellations
of cultural elements and traits, which are, in some sense, consciously fashioned and constructed
by individuals themselves.viii In stark contrast, most defenders of cultural rights argue that many
core elements of many individuals’ identities are neither particularly malleable nor consciously
fashioned. Cultural rights are required precisely because many of us cannot simply renounce
our culturally-derived identities and the commitments they are based upon. Such rightsThey
draw attention to the harms suffered by many individuals who have been denied opportunities
to speak their own language, worship their own idols, and generally commune with their own
kind. All of which speaks to the fundamentally ascribed character of personal identity for many
who seek the protection of cultural rights.ix Many forms of human relationships and
communality will be adequately covered by associative rights, the foremost example of which is
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such as, for example, freedom of association and its emphasis upon the essential voluntariness
of many of our commitments and relationships.such associations. Cultural rights, however,
testify to the limitations of seeking to found all relationships and communality upon such a
model. Many individuals’ sense of self-worth and dignity are dependent upon enjoying access
to their own, distinctive and non-substitutable communities. The growing body of
internationally recognised human rights instruments speaks to the hopes of countless numbers
of communities who wish to protect their beliefs, traditions and practices from external
interference. Cultural rights offer an alternative to the Hobson’s choice scenario which has far
too often accompanied many peoples’ exposure to homogenizing forms of globalisation. By
supporting communities’ attempts to protect their own distinctive identities, cultural rights also
aimserve to harmonise a commitment to human rights, with athe furtherance of support for
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cultural diversity.
The conditionality of cultural rights
Cultural rights are indispensable to many peoples’ enjoyment of their own distinctive identities.
However, as a sub-category of human rights more broadly, cultural rights are neither absolute
nor intrinsically valuable. Despite some theorists’ insistence that the espousal of cultural
diversity entails affirming a principle of cultural equality, cultural rights cannot be extended to
protect all formally-established cultural traditions and practices, if they are, at the same time,
are meant to be part of a human rights framework.x There are identifiable cultural traditions,
practices and beliefs which are manifestly incompatible with existing human rights standards
and which should not enjoy enjoy any form of human rights protection.
The possibility of some cultures harming some of their members is recognized by various
human rights legal instruments and regional conventions, and is a particular concern within the
field of women’s human rights. Thus, the UN Convention on the Elimination of all Forms of

Discrimination Against Women (CEDAW) focuses extensively on the wrongfulness of many
9|Page
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established cultural practices. The CEDAW’s response to the place of culture in human rights
makes a fundamentally important contribution to the understanding of the sources of human
rights violations, by extending its focus beyond state institutions and actions by state bodies.
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Thus, Article 1 of the CEDAW extends the concept of discrimination beyond the public
sphere and into social and cultural domains. Article 2(f) more specifically identifies states
parties’ obligations to combat discrimination found within various cultural customs and
practices. In this way, the CEDAW legally recognizes the iconic feminist insight, that the
‘personal is political’, and thereby draws the cultureal sphere into the human rights regulatory
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domains. Subsequent to the Convention, the CEDAW’s Committee -- through General
Recommendation 19 -- drew specific attention to the role played by traditional values, in the
continuing discrimination and oppression many women across the world continue to suffer
from. While the CEDAW sets a vital precedent in identifying potential forms of cultural harm,
other UN human rights bodies have focused upon the importance of so-called traditional
cultural and religious values, and their impact upon human rights. Thus, the Human Rights

Council (HRC) recently initiated a specific study into the role of traditional values and human
rights, and concludedconcluding that some such values are harmful to the more vulnerable and
marginalised members of some communities, and reasserted reasserting that traditional values
can never be legitimately elevated above human rights commitments.xi Beyond the CEDAW
and the HRC, other international initiatives recognize the harmful potential of many cultural
practices, as evidenced by the Copenhagen Convention (1990), the Vienna Declaration (1993),
and the Beijing Platform for Action on Women’s Rights (1995). Identifying some cultural
communities’ specific traditions, practices and beliefs, as being harmful to the human rights of
some of their members, provides the key ground for specifying the limits of a human right to
cultural identity.
Hoping for too much and the potential appeal of a right to exitxii
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The self-assurance and general airsense of certainty which characterise some human rights
supporters’ specifications of the limits of rights to cultural identity, and the distinctly more
conditional celebration of cultural diversity this entails, will resonate strongly with many
peoples’ understanding of human rights as a fundamental tool for combatting injustice and
oppression. However, others argue that the need to secure a sustainably normative agreement
for human rights norms amidst extensive cultural diversity, entails justificatory approaches
which are significantly less beholden appeal to thefar less normatively substantive criteria than
those which instruments such as the CEDAW are based upon. On these alternative views,
confronting diversity precisely entails that the global human rights community should not
continue to hope for too much.xiii For some, a continuing commitment to substantive gender
equality as a key human rights norm places human rights at odds with very many established
cultural ways of being and believing, and thereby threatens to undermine the moral
appealuthority of human rights within such communities.xiv It is thereby argued that, by insisting
upon gender equality as a non-negotiable human rights norm, some within the human rights
community run the risk of setting normative aspirations too high; of hoping for too much from
human rights.
Philosophical calls to limit the normative substance of human rights are not likely to induce a
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corresponding unpicking of international human rights law, nor lead to the abandonment of the
CEDAW and other instruments which some states have taken issue with.xv However, the
defence of human rights has nothing to gain by complacency, and othergenuine threats to the
continuing authority of the global human rights system are readily identifiablenot difficult to
find: the regional, and increasingly global, influence of China, with and its disdain for human
rights; the renewed support enjoyed by anti-immigrant political parties in many Western
democracies; and a growing perception among many electorates that support for human rights
is a principle which has been foisted upon them by liberal, unrepresentative elites. We may not
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be experiencing the so-called end-times or twilight of human rightsxvi, but some philosophers’
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insistence that human rights norms are too-demanding for some cultural communities, adds
further weight to an emerging trend which aims at vernacularizing human rights norms. The
potential value of according far greater significance to the right of exit should be understood
within this context.
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The exit option: leaving it up to individuals to decide

Vernacularizing human rights norms aims at re-establishing the moral authority of human rights
upon foundations which are, simultaneously, acceptable to a broad and diverse range of
different ways of being and believing, whilst retaining a sufficient concern for protecting
individuals from oppressive forms of power. It hardly needs stating that such an objective is
conceptually and, practically, profoundly complex. However, precedents exist.
The right of exit has gained prominence over the past two decades precisely as a response to
the challenge of regulating culturally diverse societies. Its appeal extends across different
traditions of political and legal philosophy and it is a firmly established legal instrument within
many jurisdictions.xvii The right of exit option appears to offer many advantages for a human
rights-based attempt to constructively respond to cultural diversity within sovereign nationstates. xviii
a) It is a right and is thereby entirely consistent with a rights-based approach to meeting
this challenge.
b) Many, particularly communitarian-minded, theorists argue that the right of exit offers
sufficient assurance for those who worry that the collective rights entailed by a right to
cultural identity might result in unduly restricting the basic liberty of some of the
12 | P a g e
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community’s members. Thus, Bhiku Parekh and David Ingram insist that recognizing a
right to cultural identity entails the acceptance of some forms of institutionalised
collective rights, but that the right of exit enables dissident members to simply leave.xix
c) It ostensibly complies with a core and widely-endorsed normative commitment which
upholds individual deliberation as a fundamental good and serves to afford due respect
to individuals as decision-makers.xx
d) While endorsing the right of exit doesn’t entail taking a normative position on the value
of cultural identity, for for many it appears to be entirely consistent with recognizing the
importance of cultural belonging to individuals.
e) The right respects any given cultural community’s authority to maintain their own
identity against internal dissidents who are in the minority.xxi
f) It enables the state to avoid taking a comprehensively evaluative standpoint on the
question of the value of individual cultures. Thus, while some advocates of a right of
exit seek to formulate it in terms which entail the necessity of a prior commitment to
personal autonomy or substantive equality, others formulate the right in ways which rest
upon the empirical fact of whether or not any given individual wishes or does not wish
to exit a community: the grounds for its exercise are thereby entirely subjective and are
determined by individuals’ expressed wishes and preferences alone. The state is thereby
not required to take an independently evaluative position on the necessary grounds for
exercising the right.xxii
For those seeking to vernacularize human rights principles in orderso as to better respond
constructively to cultural diversity, the right of exit appears to provide a powerful resource and
a potential ground for identifying the criteria for determining the value of any given cultural
community: leave the task of judging cultures to their individual members and trust in their
ability to know their own minds. The right of exit does appears to offer a powerful instrument
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for the purpose of re-shaping human rights amidst diversity. A core motivation would be to
extend the ethical appeal of human rights in such a way as to counter the claims that human
rights principles unduly reflect Western, liberal values and ideals. In seeking to re-establish
human rights on grounds which do not ultimately depend upon support from partial ideals, the
right of exit approach obviously entails an acknowledgement of the right of many non-liberal
cultures to exist. The very designation of some of these cultures as ‘non-liberal’ raises the
possibility that the protection of some of their defining traditions, practices and beliefs, may
require the suspension of some of their members’ human rights, especially, for example, some
of the rights enshrined within the CEDAW.xxiii On the face of it, this implication might cause
some human rights defenders significant anxiety. Against this, maintaining the individual’s right
to exit any community they have come to disapprove of, offers apparent reassurance against the
prospect of cultural communities being afforded a carte blanche to oppress some of their
members.xxiv The right thereby seeks to uphold what is widely acknowledged as a fundamental
value, which has profoundly influenced the development of human rights: individuals’ capacity
for normatively deliberating upon their own commitments and core preferences. From this,
one can derive the following maxim: that if individuals do not seek to leave their cultural
communities then there can be no legitimate basis for external interference or intervention
within such communities. The individual right of exit might thereby become recognized as a
core human right for withinwithin a complex and diverse global order.
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On being unable to leave
Combining a right to cultural identity and a right of individual exit, under a single normative
perspective, raises an interesting and highly importantsignificant issue. Recall that the strongest
arguments supporting rights to cultural identity, focus upon ascribed forms of identity: ways of
being and believing which many individuals themselves consider as, to be effectively,
irrevocable. However, the possibility of exercising the right of exit necessarily entails that
individuals are capable of becoming estranged and alienated from such communities. In many
cases the capacity to step back from one’s culturally-derived commitments and beliefs will be
retained. Under such circumstances it is entirely reasonable that the commitments of those who
choose not to leave should be respected. Even, perhaps especially, where, what they continue
to affirm might appear to many outsiders as potentially intolerable. Individual sovereignty takes
precedence. However, this approach rests upon an assumption that all of the individuals who
have not sought to exit their communities may thereby be understood to have affirmed the
community’s ways of being and believing. That not saying “no” amounts to consent. While the
principle of respecting individuals’ normative deliberations is central to the philosophy
underlying both human rights norms and the appeal to a right of exit as a basis for regulating
cultural diversity, it should not be universally upheld – or so I argue. Setting the limits to a right
to cultural identity upon the right of exit will, inadvertently perhaps, contribute to the
persistence of ways of being and believing which are significantly harmful for some individual
members. Moreover, in some instances, the right of exit will not suffice to prevent the harm,
because what is harmed is precisely individuals’ capacity to effectively initiate any such course
of action: they are largely unable to say “no”. Some individuals’ lack of overt opposition to their
cultural fate is a consequence of the harm they are exposed to. A principle of respecting this
lack of opposition is to respect cultural conditions which expose some individuals to intolerable
wrongs and mistreatment.xxv
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An established body of research has identified a socio-psychological phenomenon by which
many women do not persistently oppose or object to what may reasonably be considered to be
culturally intolerable practices and traditions, such as marital battering, dowry violence, the
denial of legal standing generally to unmarried women, and genital surgeries.xxvi The research
indicates that many victims of such practices are effectively incapable of challenging or avoiding
their fate. I shall examine this phenomenon by focusing upon domestic abuse. One particularly
significant area concerns domestic abuse.
Domestic abuse is a universal phenomenon and affects women and girls across a vast range of
social and cultural determinants.xxvii There appear to be no cultures in which women do not
suffer domestic abuse. Despite its prevalence, in some jurisdictions, domestic abuse has only
recently been recognized as a human rights violation in some jurisdictions.xxviii In far too many
states around the world, some cultural communities’ tolerance for, if not downright
endorsement of, domestic abuse remains legally unchallenged.xxix
Many victims of domestic abuse bring an end to their suffering by leaving the relationship.
However, it is widely acknowledged that many other not all victims do not leave so. There are a
multitude of factors affecting victims’ adaptive responses to their suffering and which offer
generalised explanations for such apparently counter-intuitive behaviour. For many victims of
domestic abuse the key obstacles to leaving are primarily material and include, economic
dependency upon the abuser, the threat of homelessness, the lack of available shelters and
refuges, and genuine fears for the effects of such disruption upon children and other family
members. Put somewhat crudely, such obstacles might be compared with the so-called
‘opportunity costs’ which some point to as a recurring consideration for anyone considering
contemplating leaving a relationship or community.xxx Opportunity costs will influence
someone’s decision to leave but do but are not, by themselves, render someonea person
unable to leave. understood as disabling the very capacity for exiting.
16 | P a g e
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A second, and deeper level of obstacle is more overtly psychological and consists of many
victims’ identification with the role of a ‘battered woman’.xxxi On From this approach, victims’
adaptive behaviour is not explained not primarily by reference to tangible material obstacles
and forms of cost-benefit analysis. Rather, women are perceived as largely unable to leave as a
consequence of rationalising their abuse as a comprehensible part of their lives and their fate.
At this second level, cultural and religious factors may influence victims’ identification with the
role of a battered woman, but they are not central to that process.
A third level of obstacle locates the psychological condition of the battered woman within an
overtly cultural and religious context. A thorough understanding of the specific force of cultural
and religious obstacles to women not leaving abusive partners entails an appreciation of just
how deep are their effects. Specifically, the effects of culture and religion are particularly
powerful in respect of disabling many married women’s capacity to even initiate, let alone,
effectively see through a commitment to leaving the relationship. While it is not present in all
forms of domestic abuse, this third level of obstacle is of particular interest for this paper, given
the extent to which it can effectively disable victims’ capacity to leave.xxxii
Various authors have examined the effects of culture and religion upon domestic abuse.xxxiii An
important factor concerns many victims’ apparent acceptance of appeals to so-called ‘higher
loyalties’. As Ferraro and Johnson write, ‘(w)hen the appeal to higher loyalties is employed as a
strategy to cope with battering, commitment to and involvement with an ideal overshadows the
mundane reality of violence.’xxxivA Empirical evidence supports this claim. Specifically, the
disabling effects of culture and religion are documented by two specific example of victims’
reconciliation with domestic abuse can be found in two recent studies into the experiences of
some women of South Asian descent, living within the United Kingdom. xxxv Both studies
identified a range of cultural and religious factors which explain victims’ apparent prioritisation
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of cultural and religious imperatives over their own immediate interests in avoiding the abuse.
Five different factors are identifiable within these studies.
(1) There exist cultural and religious barriers to women even initiating discussions about
sexuality and thus, what may or not be appropriate behaviours within a sexual
relationship.
(2) There exist cultural obstacles to victims’ seeking help from within and outside the
community, including well-founded fears of being excluded from the family and
community if they reveal themselves to have been the victims of abuse.
(3) The vocabularies of many South Asian languages do not include terms for designating
forms of specifically sexual abuse, severely restricting some women from even referring
to their experiences as ‘abuse’.
(4) There exists a widespread cultural expectation of female obedience to their menfolk,
and victims of domestic abuse are liable to being dismissed or blamed for causing their
own abuse by not being sufficiently obedient.
(5) The recurring cultural and religious mechanism underlying many of these barriers is the
extremely powerful aversion to shame and dishonour prevalent within these
communities generally.xxxvi
As one of the reports states, ‘there is a tendency to prioritise protecting the “honour” of the
community over the safeguarding of vulnerable girls… it does appear that silence in the name of
avoiding shame and preserving honour, is allowing men to continue operating with impunity,
therefore fuelling sexual violence against girls and women further.’xxxvii
Over 80% of the women studied in one of the reports explicitly referred to the fear of being
disowned from by their family and community if they reported the abuse they suffered. One
victim stated, ‘my own family didn’t let me disclose [the} my sexual violence [received] from
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my husband and I was emotionally blackmailed by them saying that I have a big mouth and
don’t think about their reputation in the community. (They) also said that by religion you have
to satisfy your husband’s needs.’xxxviii
Another victim testified to the influence exerted by religious and cultural beliefs upon her own
mother. She stated, ‘I was experiencing sexual and domestic abuse from my husband, and
disclosed to my mum in the hope that she loves me and will protect me. Instead I was shown
the main door and was told that the door is closed to me forever.’xxxix
Finally, a Hindu victim of domestic abuse, from another report, described her conditions in the
following terms: ‘my culture is like my blood-coursing through every vein in my body. It is the
culture into which I was born and where I grew up, which sees the woman as the honour of the
house. In order to uphold this false ‘honour’ and ‘glory’ she is taught to endure many kinds of
oppression and pain in silence. In addition, religion also teaches that her husband is her god.
Fulfilling his every desire is her religious duty. A woman who does not follow this path in our
society has no respect or place in it. She suffers from all kinds of slanders against her character;
she has to face much hurt entirely alone. She is responsible not only for her husband but also
for his entire family’s happiness.’ The internalization of cultural practices and expectations
xl

constitutes a very powerful mechanism in many women’s apparent reconciliation with an
intolerable fate.xli
The right of exit has figured prominently in the arguments of some theorists who seek to
reconcile a continuing commitment to a rights-based legal order with a respect for cultural
diversity. The right appears to provide a means for pursuing the reformulation of human rights
norms amidst diversity. Maintaining the right ensures that legislators don’t simply capitulate to
any and all ways of being and believing, but that the act of evaluating the acceptability of such
ways is fundamentally accorded to individuals. In this way, the value of individual sovereignty
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may be upheldretained. However, all of this rests upon an assumption that individuals’ capacity
for initiating the right of exit is largely, if not entirely, immune from the effects of the cultures
some individuals develop their identities within. Returning to our specific examples, it entails
interpreting women’s failure to seek to leave their communities as evidence that they continue
to affirm the conditions they are exposed to. An alternative interpretation is that it is precisely
their exposure to these particularly disempowering aspects of their cultural communities which
accounts for why they do not leave, whilst simultaneously providing the basis for condemning,
rather than condoning, those conditions.xlii However self-evidently true this may appear to some,
it is actually a deeply controversial claim within the context of theoretical engagements with
cultural diversity. After all, the claim suggests that public authorities have to be more vigilant of
some cultural communities than they are of others. It also clearly implies that one cannot
assume that the apparent choices of some members of some communities are sufficiently
sovereign; . oOne should, therefore, be cautious in proceeding down such avenues.xliii However,
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the evidence above clearly challenges the assumption that procedurally upholding an individual
right of exit provides sufficient insurance against forms of intra-cultural oppression and
discrimination.
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Yes, but: cCountering objections and an alternative account of agency
Various objections can be levelled at both my characterisation of culture, and of the victims of
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domestic abuse. It could be argued that the account of cultural harm which I present ultimately
rests upon an empirically false conception of cultural community. To be trapped inside
something presumes the existence of some closed, static and homogenous construction, which
has rigid and impermeable boundaries. On this view, culture is conceived of as a “window-less
box” fromout of which it is difficult for anyone, let alone vulnerable women, to exit.pass. The
alternative to this view of culture is one which posits the inherent contingency and fluidity of all
20 | P a g e
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cultural communities.xliv Separate cultures do obviously exist.xlv However, their boundaries
overlap in a series of highly complex matrices, so that many individuals’ identities will be
significantly influenced by a broad range of cultural conditions. In these circumstances, exiting
from one cultural community in order to enter others may often be a largely mundane act,
which does not require elaborate or formal rites of passage.
While the anti-essentialists can, I believe, exaggerate the presumed fluidity and contingency of
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all cultural communities, the key point can be acknowledged without thereby undermining the
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account of cultural harm presented here. Victims of domestic abuse will invariably pursue
activities and relationships outside the realm of their immediate family and even the broader
cultural community which is prepared to tolerate the abuse. They need not be entirely
restricted to the single role of obedient wife to an abusive husband. However, some
relationships and roles can be fundamentally constitutive of an individual’s sense of self-worth,
and thereby strike at the core of their capacities for agency.xlvi For women in particular, Wwithin
some cultural communities for women in particular, being married is a condition of enjoying
any form of recognition or status as a sufficiently mature member of the community. Where
the status of being married grounds and, for some at least, ostensibly “validates” the treatment
meted out by some husbands to their wives, it should not be difficult to see how this one
relationship can be the source of so much harmful for some women. Of course, in many (but
not all) cultures it is formally possible, at least, for women to initiate and secure a divorce
without the prior approval of their husbands. In such communities, many women’s formal
exposure to the form of cultural harm I have outlined, will be much less, or, non-existent. That
said, divorce equality, if we can phrase it so, remains a remote aspiration for vast numbers of
women across the globe.
This does not necessarily entail that they are physically entrapped within some purportedly,
utterly closed community, but rather that their freedom of deliberation and of movement are,
21 | P a g e

none the less, effectively restricted as a consequence of who their cultures expect and require
them to be. Identity-forming, and maintaining relations, may not, necessarily, exhaust all of an
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abused woman’s activities and commitments, but may still have a significant impact upon core
aspects of her identity and opportunities.xlvii
Another objection to my argument could be that it relies upon a conception of the victim as
being unduly pacified by the cultural conditions which confront them. As a consequence,
perhaps, of some saviour mentality on my part, I have been too quick to depict many such
women as passive victims in need of outside help. In response, no one should under-estimate
the devastating effects of domestic abuse upon its victims. Nor does one need to be
dogmatically Millian in one’s conception of what individual agency should entail, to raise
legitimate objections to institutions which severely restrict many women’s fundamental rights
within marriage. However, the objection really has a deeper significance and which takes aim
atspeaks to the account of agency my formulation of cultural harm presupposes, and which
might be seen as unduly pacifying those the condition is applied to. As has already been briefly
acknowledged above, there are many overt, external impediments to women seeking to exit or
escape from abusive relationships, which are themselves, in some ways, tolerated by elements
of the wider cultural communities in which they are located. My account of cultural harm,
however, goes further in seeking to identify how some women’s capacity to condemn and
renounce such abuse, can itself be severely undermined by the cultural community from which
their sense of self and identity is derived.
One reason why many victims of domestic abuse to do not seek to exit abusive relationships is,
as we have seen, that they internalize a diminished role allocated to themof themselves. Some
women come to evaluate their sense of self-worth and dignity through their experience of being
abused. The greater the tangible obstacles are to leaving the relationship and the culture, the
increased likelihood of this belief, eir doing so will obviously be increased the greater the
22 | P a g e
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tangible obstacles are to their leaving the relationship and the culture, although, of course, this
diminished sense of self-worth and dignity can occur even where few such obstacles exist.
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Exercising the right of exit entails the capacity for an individual to conceive of herself as an
agent capable of initiating a course of action that is inherently critical of the community she
seeks to exit. In many cases, this condition will entail an individual conceiving of herself as
possessing a worth and dignity independently of her cultural community and the fate accorded
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to her within it. In many cases this is no doubt possible, but the extent to which many victims of
domestic abuse do not seek exit, serves to remind us of the need to allow for the possibility that
not all individuals will retain this sense of worth and dignity. In order to confront the
intolerable, one must have a sufficiently intact sense of oneself as being someone who deserves
to be treated betterxlviii.
This line of argument raises a further possible objection to the account of cultural harm
I have outlined, and addresses a deeper philosophical concern about the constituents of agency
more generally. The prevailing view, within much of the literature concerning the political and
legal regulation of intra-cultural relations, remains the conventional vision of a sovereign
individual agent whose capacity for normative deliberation, as opposed to what is tangibly
deliberated upon, cannot be determined or significantly undermined by the cultural
environments they inhabit. On this view, to respect another agent is precisely to understand
them as constitutive ends and not the mere marionettes of some or other cultural forces. Of
course, tThere is a vast body of literature on this subject, andof course. Hhowever well-honed
and practiced are the arguments supporting this conception of sovereign agency, one of the
most interesting challenges entailed by affirmatively responding to cultural diversity precisely
consists of the, at the very least, tacitly, alternative understanding of agency this approach rests
upon. To this extent, the account of cultural harm outlined here trades uponpicks out what
defenders of a right to cultural identity do and must acknowledge: that is, an appreciation of just
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how deep and significant are the effects of cultural community upon those who develop their
identities within them. After all, a broader policy of respecting cultural communities is
defended on grounds which range from the necessity of this policy for individuals’ exercise of
personal autonomy and enjoyment of equality, through to being essential for upholding the selfrespect and purportedly inherent dignity of those who draw so heavily upon their cultural
communities for orienting their way in the world. None of these arguments hold that the effects
of culture upon individuals can only ever be skin-deep. Cultural attributes such as race,
religion, gender, and ethnicity are thus integral to the construction of many peoples’ identities.
In acknowledging this claim, one must at least countenance the possibility that some such
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attributes can constitute forms of harm as I have formulated that notion above. This is precisely
what I have argued occurs in the case of domestic abuse and its effects upon some women’s
capacity to initiate exit from their circumstances.xlix
A Return to Human Rights
I conclude by returning to briefly address the broader context of how human rights may
respond to cultural diversity. Despite its continuing prevalence, domestic abuse is an
acknowledged human rights violation. However, many victims do not seek to exit from the
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relationships and the wider cultural communities in which the abuse occurs. I have argued that,
the fact that they don’t do so, provides further support for some of the central claims made by
defenders of the right to cultural identity; that culture can, and often does, have a deeply
influential effect upon members’ identities and sense of self-worth. While the vast majority of
contributions to this literature focus upon the beneficial effects of culture’s influence upon
individuals, I have sought to show that this is not universally the case. Indeed, given the
prevalence of domestic abuse and the extent to which many cultures do not unequivocally
condemn and seek to end such treatment of women, there is good reason to include
consideration of how culture can invidiously support harm.
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The appeal of a right to exit for a normative approach which seeks maximal respect for many,
if not all, of the world’s cultures, in the name of a principle of respecting cultural diversity, is
clear. Human rights defenders have been criticized on many occasions for advocating an
alternative, more zealously interventionist policy towards “non-compliant” cultures. Responding
effectively to the challenge of cultural diversity obviously entails the development of a far more
sophisticated and nuanced approach to difference and to ostensive otherness. This paper has
sought to contribute to that process of response and potential reform. Doing so from a
perspective supportive of human rights requires, however, an extensive engagement with what a
right to cultural identity may entail for some intra-cultural relations. Ultimately, a right to
cultural identity cannot be a right to practice any formally-established cultural ways of being and
believing, but rather to those which are compatible with, and supportive of, the self-respect and
dignity of all of their members. Similarly, human rights cannot commit to defending cultural
diversity as an end-in-itself, or what Kwame Appiah refers to as the ‘diversity principle’.l The
value of any given culture should be evaluated by human rights defenders on the basis of
whether or not any given culture genuinely respects all of its own members’ sense of self-worth
and dignity. A human rights-based approach to regulating cultural diversity cannot support
cultural conditions which effectively entrap human beings within what Ralf Dahrendorf refers
to as ‘communities of fate’.li Whatever one’s view of the use and abuse of culture, it should be
clear that any attempt to respond constructively to cultural diversity cannot be achieved by
formulating regulative principles which would largely exclude concern for intra-cultural
relations from the legitimate sphere of deliberation.
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The paper thereby analyses the harmful potential of some cultural practices. The
phenomenon of cultural harm remains largely overlooked in the literature, and warrants a
comprehensive investigation. This paper focuses upon one of those aspects of cultural harm
which is extensively researched, whilst acknowledging that its effects can extend to many other
groups of victims.
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perception that culture and religion serve to restrict women testifying to their abuse or, for
current purposes, working to prevent women from electing to leave in order to avoid their
suffering.
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Parekh exemplifies an understanding of culture as deeply influential upon the construction
of individuals’ identities. However, he insists that harm can only occur if individuals experience
it in these terms as ‘harm’. He even applies this test to cases of female genital mutilation. Op
cit. . 275.
l
Kwame Anthony Appiah (2005) The Ethics of Identity (Princeton: Princeton University
Press), p. 150.
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Ralf Dahrendorf, Life Chances: Approaches to Social and Political Theory, (Chicago:
Chicago University Press, 1979), p. 10.
li
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