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Abstract

Full implementation of human rights requires a wialege of initiatives, many of which fall
beyond the expertise of the UN human rights ‘maidlaconsisting of the Human Rights
Council, treaty-bodies, and Office of the High Coissioner for Human Rights (OHCHR).
Specialized agencies, funds, programs and othebadlies have an indispensable role to play if
the UN system is to engage with the entire specotihuman rights implementation. Their role
encompasses all human rights, but is especialigalrin relation to economic, social and
cultural rights. The Human Rights Council and OHC&#® mandated to promote human rights
mainstreaming which is a pre-condition for full ilmmentation. However, UN system-wide
mainstreaming runs into the principles of functictecentralization and autonomy which are
woven into the fabric of the UN. Accordingly, humiaghts have to be ‘owned’ by each agency
and similar UN body. There is today an emerginghgrelago’ of human rights initiatives, lying
beyond the UN human rights ‘mainland’, in ageneied other UN bodies. The contemporary
UN human rights system should be configured asiaenland’ and‘archipelago’ and the

article outlines ways to promote its appropriatead@ment, including new working methods
for the Human Rights Council.

l. Introduction

In 2005, when UN Secretary-General Kofi Annan spiokehe last time to the Commission on
Human Rights, he emphasized that “the era of datiter is now giving way, as it should, to an
era of implementation”The UN human rights system is often understodti@$iuman Rights
Council, human rights treaty-bodies, the High Cossiainer for Human Rights, and Office of
the High Commissioner for Human Rights (OHCHRhis article calls this combination the UN

human rights ‘mainland’ and argues a UN human siglystem consisting only of the ‘mainland’



cannot adequately advance human rights in thed®raplementation”. It suggests the UN
human rights system should be understood as ingutie ‘mainland’ and an ‘archipelago’ of
human rights initiatives across the organizatidme Tarchipelago’ is beginning to take shape
through the emergence of human rights initiatibeyond the ‘mainland’, in specialized
agencies, funds, programs and other UN bodies.€Tinggtives, which have an essential role to
play in the “era of implementation”, need sustaisegdport, constructive scrutiny and quality
control of their human rights content. In shorg thN human rights system should be configured
as the ‘mainland’ and ‘archipelago’ otherwise tkea‘of implementation” cannot succeed.

How the UN human rights system is conceptualizedrdgnes how policy-makers, practitioners
and scholars approach human rights. A UN humangigystem envisioned as the ‘mainland’
will give rise to a number of strategies and meth@dUN human rights system envisioned as
the ‘mainland’ and ‘archipelago’ will give rise thfferent strategies and methods. Numerous
UN bodies which are not part of the ‘mainland’, Isas specialized agencies have a vital role in
Kofi Annan’s “era of implementation”. Configuringé UN human rights system as including
only the ‘mainland’ excludes implementing organizas and initiatives that are crucial in this
modern era. Excluding the *archipelago’ from the bibdman rights system runs the risk of
holding back what the General Assembly refers ttresfull implementation of human rights
obligations undertaken by Statés”.

Although configuring the UN human rights systemmaginland’ and ‘archipelago’ gives
rise to a number of challenging issues, it is cxtesit with the principles of functional
decentralization and autonomy upon which the Ubbisstructed. This configuration of the
human rights system does not require structuratmebf the UN. On the contrary, the human

rights system configured as ‘mainland’ and ‘arckage’ is respectful of the foundational



principles of the existing UN structure. It is td& human rights system understood as only the
‘mainland’ that fails to take account of the exigtistructure of the UN, thereby limiting the
development of human rights in the “era of impletagan”.

The “era of implementation” depends upon constvectingagement between the
‘mainland’ and ‘archipelago’, and therefore alsooag different professions, disciplines,
interest groups, social movements and what Has ‘eglistemic communities” This requires
careful attention to the concepts, purposes andddmof different groups, otherwise
misunderstandings are likely to aboln@ne aim of this article is to draw attention tongo
important terms, as well as distinctions betweemthinternational supervision is not
implementation. Mainstreaming is not coordinatibut a pre-condition for what the General
Assembly calls “full implementation” Monitoring is not accountability. Are complianceda
implementation the same? These are among the &mhdistinctions that this article consid@rs.
Many inhabitants of the ‘mainland’ have little fdrafity with the increasingly complex
‘archipelago’. Also, viewed from the ‘archipelagtiie ‘mainland’ has the appearance of a
foreign country populated by people speaking aidoréanguage. The article aims to introduce
the inhabitants of the ‘mainland’ to some featwkthe ‘archipelago’ and inhabitants of the
‘archipelago’ to some features of the ‘mainland.’

Configuring the UN human rights system as ‘mainlardi ‘archipelago’ raises difficult
guestions. How to generate suitable initiativeshiniagencies, funds, programs and other UN
bodies, which may become part of the ‘archipelag@?vhat degree, if at all, may the
‘archipelago’ translate the international code winian rights into language, concepts and
practices that are meaningful to those workindan‘archipelago’? What is the appropriate

relationship between ‘mainland’ and ‘archipelag@/fat working methods does the ‘mainland’



need so it can play a supportive and constructieein relation to the ‘archipelago’? How to
exercise some form of quality control to ensuraqyahnd practice in the ‘archipelago’ is

coherent and consistent with international humghtsi law? These are among the issues that this
article begins to address.

Following this Introduction, section Il outlines aveonceptualizations of the UN human
rights system: one is narrow and the other is hr8adtion Ill considers the meaning and
implications of human rights implementation andtieeclV explores mainstreaming, especially
in the context of the mandates of the Human Ri@lugncil and the High Commissioner for
Human Rights. Section V discusses the implicatmfrtbe principles of functional
decentralization and autonomy upon which the UBbisstructed. Section VI outlines the
emerging UN human rights ‘archipelago’ and introeliur possible illustrations: International
Labour Organization; Human Rights up Front; WHO®&Ger, Equity and Rights Team; and a
cluster of initiatives within the Global Fund taghit AIDS, Tuberculosis and Malaria. Section
VII outlines three practical ways to promote theelepment of the UN human rights system
understood as ‘mainland’ and ‘archipelago’. The €lasion emphasizes the “era of
implementation” requires new thinking, strategied anethods.

The UN call to mainstream human rights is not auedito agencies, funds, programs and
similar UN bodies, for example, it extends to peleeping operations established by the
Security Councif. However, this article mainly focuses on the emegdiuman rights

‘archipelago’ in UN agencies, funds, programs a@milar bodies*’

Il. What comprises the UN human rights system?



The UN human rights system is part of the large@mdplex international human rights
regime’* Some key features of the international human sigagime, such as regional human
rights instruments, institutions and processesptabkide the UN human rights system. Although
there is no hard-and-fast definition of the UN hamights system, there are two main views
about what it comprises.

The most widely held view is that the UN human tsgblystem consists of the Human
Rights Council, treaty-bodies and the High Comnoissi for Human Rights, underpinned by
OHCHR. To this is sometimes added the General AlsesriThird Committee. When Kofi
Annan addressed the Commission on Human Right80b Be referred to “the three central
pillars of the United Nations human rights systéme: treaty bodies, the Office of the High
Commissioner and the inter-governmental machin&rik&vin Boyle also conceived of “a
three-limb international human rights protectiosteyn” consisting of the Human Rights
Council, treaty-bodies and High Commissiofieajthough Boyle referred to the “international
human rights protection system”, the context suigges was referring to the UN human rights
system. A recent OHCHR publication observes thatth\N strives to promote and protect
human rights in three basic ways”, namely via kgevernmental bodies, such as the Human
Rights Council, treaty-bodies and OHCHRn 2009, Petter Wille wrote that the “main pillars
of the United Nations human rights machinery” &e HHuman Rights Council, treaty-bodies,
OHCHR and General AssembiyyThe proponents of this view of the UN human rightstem
recognize the importance of other UN bodies forglmmotion and protection of human rights.
For example, OHCHR explains that it “works closeiyh UN specialized agencies, funds and
programmes . . . to maximize the impact of humghts work”® But “work[ing] closely with”

is not the same as seeing these bodies as pag tiN human rights system.



In 1992, Philip Alston provided an early intimatiohan alternative, more expansive
view of the UN human rights system.The United Nations and Human Rights: A Critical
Appraisal he wrote that the international human rightsmegfmust embrace ... the
authentically human rights-conscious UN agencigsh s1s the International Labour
Organisation (ILO) and United Nations Educatiosientific and Cultural Organization
(UNESCO)"!" (We can assume that such UN agencies not only pamtnof the international
human rights regime but also the UN human righssesy.) Alston conceived of the UN human
rights system as including the Commission (asabtas), treaty-bodies and the human rights
secretariat, as well as “authentically human rigtusscious UN agencies”. More recently, Rosa

Freedman took the same position: she wrote that'WiN Human Rights Machinery’” includes
“UN specialised agencies®.In 2014, Dinah Shelton editdthe United Nations System for
Protecting Human Right&hich also has a large vision of what constittieesUN human rights
system. In her introductory chapter, Shelton writ€se United Nations human rights system ...
consists of a network of norms addressing rightsabligations, together with institutions and
procedures related to the promotion and proteafdruman rights. Beyond the treaty bodies
and UN organs proper, this system embraces UN &ggesach as the International Labour
Organization, the United Nations Educational, Stitfierand Cultural Organization and the
World Health Organization*®

In short, Annan, Wille, Boyle and OHCHR have a aarmr conception of what
constitutes the UN human rights system than Alstoeedman and Shelton. All share much
common ground, in particular that the UN systenpemzasses the Council, treaty-bodies and

the High Commissioner for Human Rights, underpinog@©HCHR?® This common ground is

what this article calls the UN human rights ‘mairda Alston, Freedman and Shelton agree that



the UN human rights system is not confined to tiginland’ but also encompasses human
rights initiatives within agencies, funds, prograamsl other UN bodies. Scattered across the
organization, these human rights initiatives aeeWN human rights ‘archipelago’.

In summary, based on Shelton, the United Natiomsamurights system can be understood as a
network of norms which include explicit human riglstandards and commitments, combined
with institutions, processes and other arrangemé&tated within the UN, including its
agencies, funds, programs and similar bodies, wéueltlosely related to the promotion and
protection of human rights. In other words, the hiNnan rights system consists of the human

rights ‘mainland’and ‘archipelago’.

Il. What Does "Implementation” Mean?

A year after the Secretary-General's spoke abautdha of implementation”, the General
Assembly adopted the resolution establishing them&tuRights Council and mandating it to
promote the “full implementation of human rightdigations undertaken by States and follow-
up to the goals and commitments related to the ptiom and protection of human rights
emanating from United Nations conferences and stsiAti

In this new era, what is meant by “full implemerdgat? Arambulo observes that, in the
context of international human rights, ‘implemeigat has acquired the meaning of
‘supervision’ or ‘monitoring®® This usage may derive from the early 1950s wheruN
Commission on Human Rights spent much time disngdsie “measures of implementation” for

the draft international covenants on human rigdutsl the measures in question were varieties of

international supervision, such as systems of gari@porting and petitioft After the



Commission agreed supervisory procedures for ICE&RRICCPR, Alston, Samson, Craven,
Simma and others have referred to these interradtipocedures as ‘implementatidi'This is a
very narrow understanding of the word. Arambulosatiiéht this meaning of ‘implementation’
should not be confused with “implementation atrh&onal level”, such as “policy-making, the
adoption of legislative measures and . . . decisfrthe national judiciary organ&”
Implementation may be understood as efforts to ater and action legal and policy
directives®® The term ‘efforts’ includes plans, programs, petgepractices and other
interventions or initiatives. The word ‘policy’ irfips a reasonably cohesive set of responses (i.e.
not a collection o&d hocinitiatives) designed to address a long-term psepar particular
problem?’ For example, the purpose or problem might be ssatwith human rights
realization. Thus, in the present context, ‘implatagon’ includes laws, regulations, judicial
and quasi-judicial decisions, policies, plans, paogs, projects, practices and other interventions

or initiatives that are designed to ensure thazatdn of human rights.

A. A Spectrum of Implementation

There is a spectrum of implementation efforts, damtoming more practical and specific in time
and place, and “each successively more executiierrthan legislative? Legal

implementation, such as passing laws and regukgtmrcupies one part of the implementation
spectrum. Highlighting that legal implementatiotikely to be necessary but not sufficient,
some authors have identified two interrelated disi@rs of implementation: laws and the
operational delivery of human rights in communites beyond?® Similarly, Meier and Onzivu,

and Meier and Ayala, refer to the “operationaliaatiof human rights°



As already noted, the Human Rights Council’'s mamdatludes the promotion of “full
implementation”, a formulation which suggests tfébrts confined to only one or two bands on
the implementation spectrum, such as passing ladisegulations, will not suffice. Logically, a

state may have only partially implemented an irdBamal human rights law.

B. Compliance

Although implementation and compliance are oftenfladed they are conceptually distinct.
Compliance may be defined as “conformity to ruf@sAccording to Neyer and Wolf,
“(a)ssessing compliance is restricted to the dpson of the discrepancy between the (legal)
text of the regulation and the action and behawibits addressees®Jana von Stein divides
compliance into two categories: adherence to rfilesst-order compliance) and adherence to
rulings of judicial or other bodies (second-ordempliance)®® If compliance is understood in
this way, human rights require compliance and imglistation. As with implementation, states

may be in partial compliancé.

C. Implementation and the UN Agencies: “Principle®IRracticalities”

When Shelton speaks of “UN organs proper” she sedfethe six principal organs which are
central to the United Nations: the General Assepf®gcurity Council, Economic and Social
Council, Trusteeship Council (now suspended), frtBonal Court of Justice and Secretaffat.

Grouped around the UN “proper” are a large numib@rtergovernmental agencies, funds,



programs and other entities working in a rangecohemic, social and cultural fieldWithin
their mandates, these organizations provide statbsexpert policy guidance, technical
assistance, capacity building, normative standactsyuntability mechanisms and some of them
also provide financial help. For example, they rmelp states deliver health services (e.g.
WHO), improve food security (e.g. FAO), provide detwork (e.g. ILO), promote literacy (e.g.
UNESCO), and so on. Baehr and Gordenker call tbeganizations “operational” because, in
their fields of expertise, they help states streegtpractical implementatiof With a few
exceptions, most notably the ILO, the organizatidasiot explicitly and consistently use human
rights language and analysis. However, if humahtsigvere effectively mainstreamed into these
organizations, they could serve as very powerfgirezs for the implementation of explicit rights
to health, food, work, education and other humghtsi*®

Since it forms part of the International Bill ofdRits, consider Part IV of ICESCRPart
IV (Articles 16-25) anticipates two major roles &pecialized agencies. First, it gives them a
central role in the Covenant’s supervisory prociEssgxample, agencies will report to ECOSOC
about the progress made by State parties in relatithe Covenant's provisioffsand also
advise on “international measures likely to conttébto the effective progressive
implementation of the present CovenaHtHappily, ECOSOC has replaced this Part IV process
with an immeasurably better supervisory system QESCR and its processes) which is in place
today?? Nonetheless, it is instructive that the draftdrthe International Bill of Rights gave a
central role to specialized agencies in relatiofCieSCR.

Also, Part IV of the Covenant includes an imporfaratvision which is independent of
the now-replaced supervisory process. Article 38:s& he States Parties to the present

Covenant agree that international action for tHeea@ment of the rights recognized in the
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present Covenant includes such methods as theusomelof conventions, the adoption of
recommendations, the furnishing of technical asstt and the holding of regional meetings
and technical meetings for the purpose of consoitatnd study organized in conjunction with
the Government concerned.” It is clear from thediry (e.g. “the conclusion of conventions,
the adoption of recommendations, the furnishinggohnical assistance”), and from the context,
that article 23 anticipates specialized agencididake “international action for the achievement
of the rights recognized in the ... Covenant”. Witlea exceptions, again most notably the ILO,
specialized agencies have given little attentioartwle 23. While the role of specialized
agencies in relation to the Part IV supervisoryesyshas been superseded, their role in relation
to article 23 has not. Alston observed that theetsized agencies bring to their role under the
Covenant on Economic, Social and Cultural Rightscanical competence and expertise in
relevant matters which is unmatchéd The abiding challenge is to find effective ways to
harness this unrivalled competence and expertisinéd‘full implementation” of the Covenant.
Wilfred Jenks shed light on the relationship betwspecialized agencies and human
rights implementation. One of the architects ofltid, Jenks attended the San Francisco
Conference in 1945, contributed to the draftinghef International Bill of Rights and served as
Director-General of the ILO (1970-73). In 1969,dmnsidered “the International Labour Code”
i.e. the conventions, recommendations and pradBeesed by the ILO over several decades. He
wrote: “In relation to the Universal Declarationtdfiman Rights and the United Nations
Covenants of Human Rights, the International Lalidaule is the bridge from principle to
practice”** He elaborated that the ILO “translates” articlek06of ICESCR “from principles
into practicalities.* Articles 6-10 are on rights to work, rights in Wpand some social welfare

rights. Jenks concluded that the “result is thatlttD becomes in practice, and is envisaged by
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the United Nations Covenant as being, the execuatgsmncy of these provisions of the
Covenant.”® He added that this could serve as a “prototypetiver fields, such as health, food
and educatiofi’ Jenks also emphasized the importance of articlef BBESCR*® Occasionally,
states remind agencies of their human rights respibities, for example, Norway recently

highlighted that “specialized agencies are alsodatet to promote a rights perspectif@.”

D. Conclusion

If implementation includes laws, regulations, judi@nd quasi-judicial decisions, policies,
plans, programs, projects, practices and otheniatgions or initiatives that are designed to
ensure the realization of human rights, the UN hunghts system, narrowly understood as the
‘mainland’, cannot adequately advance human rightise “era of implementation”. Much of
the spectrum of implementation falls beyond thé&tusonal competence, expertise and capacity
of the UN human rights ‘mainland’. For “full impleantation”, the ‘mainland’ needs the
institutional competence, expertise and capacity wfde range of agencies, funds, programs
and similar UN bodies. ICESCR and other treatighlight the important role of agencies if
international human rights are to be achieved.ekkd put it, agencies were conceived as having
the task of translating human rights “into pradttess”. Describing the Norwegian position,
Sjoberg emphasizes “implementation is the respditgiof the UN system as a whole, not just
the dedicated human rights institution$.”

In summary, the UN human rights system should lakergtood as including the
‘mainland’ and an ‘archipelago’ of initiatives igencies, funds, programs and similar UN

bodies which are advancing the “full implementatiohhuman rights. Both ‘mainland’ and
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‘archipelago’ have indispensable roles to play.

V. Mainstreaming

The spectrum of implementation efforts, signalethapreceding section, depends upon
mainstreaming. It is impossible to implement fullyman rights without their effective
mainstreaming into law, policy and practice. Effeetmainstreaming is a pre-condition for the
“full implementation” of human rights. Both the HigZommissioner for Human Rights and
Human Rights Council are mandated to advance huights mainstreaming across the United
Nations. In other words, Kofi Annan’s “era of implentation” is also the era of
mainstreaming?

This section provides a critical introduction to WiNman rights mainstreaming in
general. Building on this platform, section VI exaes in more detail how some agencies and
other UN bodies have endeavored to mainstream huigiats in their activities. The adoption of
Transforming our World: the 2030 Agenda for Susdhle Developmentnd the launch of the
Sustainable Development Goals in January 2016, tiarea renewed impetus to human rights

mainstreaming in the UN human rights systém.

A. What Does Mainstreaming Mean?

Darrow and Arbour confirm there is no universallyeed definition of mainstreamiigThey
suggest mainstreaming’s “general purpose is ust@altying an important or “cross-cutting”

issue from the periphery to the center of policyinglor programming®* Kedzia advises that
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human rights mainstreaming means “the integratfdheinternational human rights standards
and methodologies in the work of an organisatiGriMicCrudden explains: “By

“mainstreaming”, | mean the reorganization, improeat, development and evaluation of
policy processes, so that a human rights persggeistincorporated in all policies at all levels
and at all stages, by the actors normally invoivedolicy-making.®® Oberleitner provides a
fuller commentary, the core of which is that “hunraghts norms, standards and principles must
be incorporated in decision-making on policies,rapenal issues and budgets, be made part of
an organisation’s bureaucratic process, culture beninternalised by staff. It means that
organisations must operationalise abstract intemal norms.?” This article favours
Oberleitner’s description because it includes bueestic processes and also highlights the roles
of operationalisation, institutional culture andfstnternalisation. However, all of these
definitions, when applied to the United Nationgjuiee the OHCHR and Council to reach out
beyond the human rights ‘mainland’ and advanceléwelopment of an ‘archipelago’ of

‘authentic’ human rights initiatives across theanigatior’

B. OHCHR

Adopted in 1993, the General Assembly resolutigaldshing OHCHR does not mandate the
High Commissioner to ‘mainstream’, but to “coordiia human rights throughout the United
Nations, an important distinction that is discusesection \°° The High Commissioner’s
explicit mandate to mainstream human rights adtes$Jnited Nations was generated by Kofi
Annan’s three major reports on UN reform publishetiveen 1997 and 206%For example, his

third report confirmed that “human rights must bearporated into decision-making and
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discussion throughout the work of the Organisatiamd observed that the “concept of
‘mainstreaming’ human rights has gained greatenétin in recent years, but it has still not
been adequately reflected in key policy and resodecisions® The Outcome Document of
the 2005 World Summit emphasized the commitmestaiks to “support the further
mainstreaming of human rights throughout the UnNetions system®” OHCHR was given
responsibility (or co-responsibility with the Coulpdor driving this immense agenda. Kevin
Boyle, senior adviser to Mary Robinson, wrote timainstreaming was “her most challenging
institutional task during her tenure as High Conwiaiser.®®

Annan’s reforms led to the re-organization of tleer8tariat’s work around five
substantive fields: peace and security, econondcsacial affairs, development, humanitarian
affairs and human rights. Executive Committees vestablished in the first four areas, while
human rights were designated as cross-cuttingedsbdf establishing an Executive Committee
for human rights, the OHCHR became a member of eatte four committees in a bid to
mainstream human rights into each substantive®4r@absequently, other inter-agency
mechanisms were established, such as the Globahttig Group, in which OHCHR is a key
player® Today, OHCHR leads mainstreaming within the UN'stgiat through six work
streams, for example, it chairs the UN Developnt@mup’s Human Rights Working Group
which seeks to accelerate human rights mainstreawmiithin the organization’s development

work.%®

C.  Human Rights Coundif

The UN General Assembly resolution establishingHbenan Rights Council sets out the
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Council’s principal mandate in paragraph 3. Thisageaph mandates the Council to “address
situations of violations of human rights” and “prota the effective coordination and
mainstreaming of human rights within the Unitedibias system®® In other words, human
rights mainstreaming is one of the Council’s comndated functions. This is a major departure
because human rights mainstreaming was not afyriarthe Commission’s mandate. In 2007,
the Council adopted an institution-building packagech laid the foundations for its work, as
well as the work of its mechanisms, such as theréisal Periodic Review (UPRJ.
Remarkably, this important document does not marttie Council’s mainstreaming mandate.
In 2011, the Council conducted a five-year revidwowork, implicitly recognised that
it was not discharging its mainstreaming mandatd,agreed to hold a half-day high-level panel
once a year on mainstreamiffgzor the most part these annual panels of threeshmave been
disappointing* Panellists usually have five minutes for openiemparks; states and others may
contribute from the floor for two minutes; and plistss may make a few concluding remarks.
After researching the panels of 2012-2015, Giannemacludes that the “discussions mostly
produce general and rhetorical statements and tieeweal an in-depth analysis of the issue of
mainstreaming, the identification of challenges adhorough examination of best practic&s.”
However, the Council has taken some important gtapards mainstreaming, for
example it adopted technical guidance on materoalaiity and morbidity (2012), as well as
technical guidance on under-five mortality (201#Ry explaining how human rights can be
integrated into specific policies and practiceghtgets of guidance are major contributions
towards human rights mainstreaming in health. Nwgless, according to reliable commentators,
the Council’'s mainstreaming record is weaker thenGommission’$? Since the Commission

did not prioritise mainstreaming, while the Coutscihandate does, this is extraordinary.
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Do the Council’s ‘special procedures’ promote maegmming? They contribute to pait
the implementation spectrum, for example, by auitig existing policies and programs and
recommending new ones. But they are not in a posit contribute to the full band-width of the
implementation spectrum. Also, a ‘special procetigran accountability mechanism and this
requires it to remain at arm-length from states @thers so that, if necessary, it can report to the
Council (and the world) that governmental or otpelicies are inconsistent with international
human rights standards. The promotion of mainstiegueemands a different sort of
relationship with states and others; it requiretoaer, more collaborative partnership. So a
‘special procedure’ can help to promote mainstregiibut to a limited degree, something more
is needed.

The relationship between UPR and mainstreamingierocomplex. For example, it is
necessary to distinguish between (a) civil andtjgali rights, and economic, social and cultural
rights, and also between (b) the participationivfian and military departments.Both will be
briefly considered in turn.

In most countries, ministries of justice and theetiior are responsible for law and order,
detention, trials and issues around the rightxpoession, assembly and association. Moreover,
these ministries are usually responsible for thelémentation of civil and political rights.
Implementation is often problematic, but civil goalitical rights are already familiar to many
ministries of justice and the interior. During URRunNtries under review are often represented
by politicians, policy-makers and lawyers from #esinistries. In short, the Council routinely
engages with those responsible for civil and pitrights and, in this way, may help to further
implement and mainstream those rights.

But the situation in relation to ESCR is differey. way of illustration, consider the
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right to health. When serving as UN Special Ramporon the right to health, it was the author’s
experience that most ministries of justice andititerior had no understanding of the right to
health whatsoever. It is unusual for individualshwiealth expertise to participate in UPR. So it
is difficult for the UPR process to promote meafuhgnplementation and mainstreaming of the
right to health with credibility or authority. FlevBustreo, WHO Assistant Director-General,
recently observed:from the right to health perspective the UPR meidmarhas been of very
limited utility because the discussion ... is alwé&ysused on civil and political rights®

However, in their recent discussion of UPR, Katkn@re and UNFPA colleagues find that
sexual and reproductive health and rights (SRH&bfie of the most frequently cited issues in
the UPR process.” The reasons for this require more research. Famele, is it because
Gilmore and colleagues define SRHR issues as imguatification of some treaties, the lifting
of some treaty reservations, gender equality anderebased violencé?Or are SRHR issues
among the most frequently cited in UPR because sirtieem, such as female genital
mutilation, are closely associated with civil aralifical rights? Or because of the extraordinary
work of UNFPA, WHO and many others on SRHR? In amgnt, in comparison to health-rights
generally, the prominent place of SRHR in UPR apptabe exceptional. On the whole, the
current UPR practice is better placed to contritbotenplementation and mainstreaming of civil
and political rights than ESCR.

The preceding remarks address UPR and civil, paliteconomic, social and cultural
rights in relation to civilian departments, suchanistries of justice and the interior. But
ministries of defence also have responsibilitieshiaman rights implementation and
mainstreaming. For example, the rights of detain@esvell as the prohibition against torture,

cruel, inhuman and degrading treatment or punishnaea highly relevant to the work of the
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military. Yet it is unusual for representativesnaihistries of defence to participate in UPR. This
limits UPR’s capacity to promote meaningful humaghts implementation and mainstreaming
in ministries of defence, including the developmeid nuanced relationship between
international human rights law and internationahlanitarian law.

In summary, the Council is the United Nations apebltical body with specific
responsibility for the promotion of human rightsinsireaming. To date it has done little to
discharge this responsibility. The General Assengialye the Council the historic role of
providing political leadership for human rights mstreaming, but it has yet to provide this

leadership.

D. Country Selectivity by the Back Dodr?

The documents that place responsibilities on OHG@H&the Human Rights Council to
mainstream human rights do not confine mainstregnardevelopment cooperation. For
example, according to the resolution establishivegGouncil, it is required to promote
“mainstreaming of human rights within the Unitedtiias system™ — it does not add, “in

relation to development cooperatiohe UN has the responsibility to provide poli®chnical
and other guidance for all countries. Moreover, anmghts mainstreaming is a challenge for all
countries, including high-income countries. Howevkere is a tendency for human rights
mainstreaming to give particular attention to depetent’! For example, in 2003 the UN
agencies agreed ti@mmon Understanding of a Human Rights-based Agproat it is

confined to development cooperatiBrif there is a focus on development, high-income

countries largely escape attentf5rOne reason why the Council replaced the Commission
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Human Rights was to eliminate country selectivitlge Council’s key innovation, Universal
Periodic Review, was designed to avoid selectiitgieed, the resolution establishing the
Council requires that its work shall be guided byesal principles, including “non-selectivit§*.
However, if human rights mainstreaming focuses @retbpment, this is country selectivity by

the back door, which runs the risk of discreditbagh human rights and mainstreaming.

E. Mainstreaming: A Problematic Concept

Charlesworth warns that the “technique of genddanstie@aming has stripped the feminist
concept of “gender” of any radical or political patial.”®® Rather than bringing gender and
women from the margins into the mainstream, sherf&at{c]hanging the course of the
mainstream.” Koskenniemi takes an analogous paositigelation to human rights
mainstreaming® He warns that there are “many dangers in seekitghsform human rights
experts into mainstream administratof§He argues there is “certainly much to be said in
favour of human rights stayirgutside regular administrative procedures critics and
watchdogs, flagging the interests and preferentdsose who are not regularly represented in
administrative institutions® Koskenniemi recalls that human rights “arose freolution, not
from a call for mainstreaming” and the “ethos ofaleition” is “opposite to the ethos of
mainstream’™® McCrudden is concerned that human rights mainstirega“may become a soft
option”*° Oberleitner, although in favor of human rights nsaieaming, highlights that it “may
transform the simple and powerful message of hugguts as a protective and empowering

force into mere management toof$While the author was working on this article, aiee

diplomat observed that in his department they refenainstreaming as a way of “disappearing”
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an issue.

There are two main responses to these criticisdsamments. First, human rights have
different roles for different actors in differerdgrdexts. Human rights may be insurrectional,
inspirational, judicial or operational. One groupyrdenounce, another litigate and another
operationalize by way of mainstreaming. Mainstreggrdoes not rule out other human rights
roles. As Oberleitner puts it: “The “dispersionhefman rights norms into the management of a
range of global concerns does not necessarily dertgke away, their (‘revolutionary’)
character as agents of change, but rather allomtad&ling the causes and consequences of
human rights violations in a more comprehensive.tay

Second, like most tools, mainstreaming can be eg@iffectively or ineffectively.
Effective human rights mainstreaming is complexliemging and contextual and will usually
be work-in-progres$’ Like human rights implementation, it requires ntoring, review and
quality control by suitably designed bodies.

The word ‘mainstreaming’, as an image, is mislegdfint conveys the idea of human
rights discourse, analysis and concepts flowing ather fields of law, policy and practi¢&To
mix metaphors, mainstreaming is better understeaal tavo-way street. For example, human
rights mainstreaming requires that those workinthenfields of health and human rights listen
to, and learn from, each other with a view to emiramnthe rights, dignity and well-being of
individuals, communities and populations. Withoateful attention to health discourse, analysis,
concepts and practice, the implementation of thiet tio health will be still-born. Implying such
mutuality, McCosker calls for “practical ‘interogdaility”” between international human rights
and humanitarian laW. By analogy, mainstreaming requires “practicaléiperability””

between human rights and other fields of law, podind practice. How this can be done without
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compromising international and national human gdhtv is one of the great challenges of
human rights mainstreaming. But it can only be eabd by way of respectful dialogue between

all those concerned.

F. Conclusion

The “full implementation” of human rights depengmun effective mainstreaming. If human
rights are to be mainstreamed within the Uniteddyst more clarity is needed about what
mainstreaming means in this cont&according to their mandates, the mainstreaming
responsibilities of the High Commissioner, OHCHRI &tuman Rights Council are not confined
to development.

This article aims to provide neither a comprehemswrvey, nor an assessment, of
OHCHR’s mainstreaming activiti€.However, the author has the impression that tigg Hi
Commissioner and OHCHR have approached their nmearsing mandate with vigor and made
notable progress, despite major structural andhiirzd constraintS® This contrasts sharply with
the mainstreaming record of the Human Rights Cdunci

Oberleitner reflects that when organisations, spomse to the call for mainstreaming,
“start producing internal documents - policy brigfandbooks and guidelines - they contribute,
in essence, to human rights standard-setting atttetolarification and interpretation of human
rights norms.®® In other words, effective mainstreaming acceleréte development of the UN
human rights ‘archipelago’ and challenges the maonception of the UN human rights
system.

Also, Oberleitner highlights that one of the reasay human rights mainstreaming is a
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challenge is “because it means departing from 845 Inodel of splitting up the management of
the Global Commons to separate specialised agéntfeghis crucial issue is discussed in the
next section, before section VI examines in motaibdbow some agencies and other UN bodies

have endeavored to mainstream human rights in dcéirities.

V. The UN, Functional Decentralization and Autonomy

Beginning in the 1930s, David Mitrany developedagproach to international organization
known as functionalisr* He drew from the work of Leonard Woolf, as wellpscedents such
as the Universal Postal Union, established in ¥87Blitrany was also inspired by the New Deal
public works programmes of US President Franklios&welt, such as the Tennessee Valley
Authority, a new institution providing a specifialgic service and detached from the territorial
basis of one state authority’. Engstrom calls Mitrany “one of the key architeatshe functional
approach to institutions’®*

Romanian-born, Mitrany was employed by the Brifigneign Office during World War
II, and he developed the functionalist conceptioa hnumber of essays, suchfagvorking
Peace Systel The “central feature of the functional approacthis creation of international
agencies with limited and specific powers defingdHe function that they performt® The aim
was to insulate international functional cooperafimm security and political disputes between
states.

Functionalism shaped the structure of the Unitetidda®’ In 1950, Jenk’s contrasted

the UN with the League of Nations: “The constitnbarrangements of the United Nations, in
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contrast to those of the League, are based orniritdafrinciple of decentralized authority?®
This principle has system-wide application: “theratects of the United Nations deliberately
based their work on the principle of functional eetralization, both within the central
machinery of the United Nations and as the basibefelations between the United Nations and
the specialized agencie¥® Contrasting their position with the UN Secretargr®ral, Jenks
observes the executive heads of the specializatcage"in general, are responsible only to the
governing bodies or equivalent organs of their eeige organizations-** He sums up: “All of
the specialized agencies have been designed t@pglaxt in a co-operative scheme ... based
essentially on autonomy tempered by common reshitisand organized consultation™ In
the 1970s, Luard adopts the same andfffsimd in the 1990s Samson confirms: “One must bear
in mind that the UN system . . . is based on thecyple of functional decentralization and
autonomy.*3

According to the Charter, six principal organs @eatral to the United Natiorts? Article
57 provides that “various specialized agenciesbdished by inter-governmental agreement and
having wide international responsibilities, as dedfl in their basic instruments, in economic,
social, cultural, educational, health and relateldi$, shall bérought into relationship with the
United Nations™° The six principal organs are what Shelton referastthe “UN organs
proper” and, crucially, the agencies abedught into relationship with the United Natidns®In
other words, the agencies are not “UN organs ptopsrthe US Secretary of State put it in his
Report to the President on the Results of the $andisco Conferencillowing the negotiation
of the Charter of the United Nations: “The desigiclear: the specialized agencies are to be
accorded the greatest measure of freedom andiwvgtieompatible with purposeful and co-

ordinated action on the part of the General Assgnthé Economic and Social Council and the
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agencies and organizations brought into relatiqgnalfith them.**” “It will be the function of the
Organization”, he added, “to co-ordinate rathenttmcontrol.**®

Although they are not specialized agencies, nungefands (e.g. UNICEF), programs
(e.g. UNDP) and other entities (e.g. UNAIDS) ar@arant United Nations organizations.
Consistent with functionalism, they have their ogaverning boards, programs of work and
budgets, and enjoy a large measure of auton@®ypamson explains, the UN system is
“characterized by the existence of a series ofrdisbrganizations, each governed by its own
constitution, with its distinctive competence,atsn organs of government, its own programme,
and its own budget'*® Baehr and Gordenker liken specialized agenciéefoloms”.*?°

Of course, the states operating within these Igrgetonomous organizations are not
above the law. For example, when states’ repreessasit on an agency’'s executive board,
they remain subject to the international and natfitew obligations entered into by their
states?!

Luard, Archer and others have critiqued functicsralifor example, they have questioned
the assumption that it is possible to separatetiumal and political issue$? NGOs have
guestioned the democratic credentials of agenailese privatization and deregulation have
challenged the public sector orientation of thgioal functionalist schem&? Nonetheless,

despite major problems and controversies, UN mestiades appear to see functionalist entities

as “valuable instruments” to further their multedl objectives?*

A. Coordination is not Mainstreamitfg
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Functional decentralization and autonomy depench @biective coordination within the UN.
Based on article 63(2) of the Charter, ECOSOCaathin intergovernmental coordination
mechanism and the UN Chief Executives Board forr@ioation (CEB) - formerly the
Administrative Committee on Coordination - is thaimbureaucratic coordination device. CEB
describes itself as the “longest-standing and hlglevel coordination forum of the United
Nations system**® Despite these arrangements, Baehr and Gorderfeetoecoordination as
“perhaps a hopeless task” because of the UN'’s forgéional tangle and interrelated
activity”.*?’

The coordination of human rights is layered ontsthgeneric coordination
arrangements. As already observed, the Generah#fidgenandated the High Commissioner to
“coordinate” human rights throughout the United ibias in 1993'? and in 2006 it mandated the
Council to promote the “coordination and mainstregyhof human rights throughout the United
Nations*?°

Coordination and mainstreaming are conceptuallyndis Human rights coordination
aims to organize the different human rights elesent complex body, such as the UN, so they
work together effectively®° This has a neutral, administrative quality anddssistent with
functional decentralization and autonomy. It meiduas, so far as there are existing human rights
initiatives, they should be organised togetheragffely. On the other hand, human rights
mainstreaming may be summarised as “the integrafiamernational human rights standards
and methodologies* This is neither neutral nor purely administratiteneans that, where
there are no human rights initiatives, they shdnddntroduced in the relevant organizations. So

far as this requirement originates fromtsidethe organizations, it goes against the grain of

functional decentralization and autonomy.
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Effective UN human rights coordination is challemgyibut at least the UN structure is
designed for it. By contrast, the UN structureos designed for system-wide mainstreaming
mandated by the General Assembly and assignee tduman Rights Council and High
Commissioner for Human Rights. The UN structuréuottional decentralization, autonomy
and “fiefdoms” makes the introduction of any systerde initiative, such as mainstreaming,

very challenging.

B. Conclusion

While a detailed critique of functionalism is begatme scope of this article, for present purposes
the key point is that the UN is structured aroumalgrinciples of functional decentralization and
autonomy, and strategies to mainstream human rigius to take into account these principles
which are woven into the fabric of the United NasoThe UN structure of functional
decentralization, autonomy and “fiefdoms” makesrétgiirement of system-wide
mainstreaming very difficult to achieve. If humaghts are to become part of the culture of
agencies, funds, programs and other UN bodies, huighats have to be ‘owned’ and
internalized by each organization: they cannotuzmeassfully introduced from outside.
Agencies’ governance bodies have to either drivet éeast approve, human rights
mainstreaming. The chief executive of one UN bady OHCHR) telling twenty-eight chief
executives from the other UN bodies that their oigitions have to mainstream human rights is
unlikely to cut much icé®? Consistent with the principles of functional detralization and
autonomy, it is the organizations’ executive boaussially controlled by states, which have to

be persuaded. Effective and sustained human regtgagement with, and in, agencies, funds,

27



programs and other UN bodies, will require disivestrategies and working methods that take
account of functional decentralization and autonomy

The principles of functional decentralization andogomy are not the only obstacles
standing in the way of human rights mainstream8ane states are not politically committed to
human rights, while others have ideological obgtdito some categories of human rights. Some
obstacles are based on misunderstandings, for ézasgme stakeholders have grasped neither
that international economic, social and culturghts are subject to progressive realization, nor
that progressivity permits prioritization amongdaduman rights, subject to various conditions.
Some states and UN staff mistakenly think that stagaming will turn all UN officials into
human rights enforcers and they are unaware ajriheing evidence that integrating human
rights into policies and programs contributes timgidor individuals and communities?

If there is to be effective human rights mainstrasmthese various political, ideological
and other obstacles will have to be addressed. Menvthis section focuses on functional
decentralization and autonomy so that suitableegiras and working methods can be devised to

navigate these structural constraints to humarigigtainstreaming in the United Natiohs.

VI.  The Emerging UN Human Rights Archipelago

Building on Section IV’s general introduction to imstreaming, this section outlines how four
organizations or initiatives, which may form paftize emerging UN human rights
‘archipelago’, are mainstreaming human rights same of their activities.

In response to Kofi Annan’s reforms of 1997-2009simUN agencies have taken
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measures which they regard as human rights maamsing initiatives. In 1998, for example,
UNDP publishedntegrating Human Rights with Sustainable Developi2which became a
“landmark document on why and how human rights khguide the policy and practice of
organisations other than the core UN human rigtgstitions.**® Over the years, UNDP has
confirmed and developed its approach to humangidtdr example, effective from January
2015, UNDP’sSocial and Environmental Standaraehich are authoritative and apply to the
organization’s programs and projects, designatedmunghts as one of three overarching
policies and principle$®’ In 1998, UNICEF published Human Rights Conceptual Framework
for UNICEF, an influential policy paper written by Marta SasPais, then a member of
UNICEF'’s senior managemehf UNICEF’s mission statement confirms that the oizztion
“is guided by the Convention on the Rights of thel€and strives to establish children's rights
as enduring ethical principles and internationahdards of behavior towards childreni®
Indeed, the Child Rights Convention explicitly giMeNICEF a rolé® Building on these
foundations, UNICEF has used human rights to sktazetivities, although some Executive
Directors have been notably more enthusiastic tthers. Since its early years, UNAIDS has
deployed human rights in its work. In 1998, OHCH#R &NAIDS published the pioneering
International Guidelines on HIV/AIDS and Human Rgjldescribed as “action-oriented
measures to be employed by Governments in theo&tas, administrative policy and practice
that will protect human rights and achieve HIV-tethpublic health goals™!

Other UN bodies also turned to human rights masasting. In 2008, Oberleitner
surveyed a decade of mainstreaming human rigtiteeitUN. Mainly focussing on agencies,
funds and programs, he placed organizations irl&srof willingness” depending on the

seriousness with which they mainstream human ritjtde found that ILO took mainstreaming
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most seriously and was the sole occupant of thermast circle. While distinguishing between
them, Oberleitner concluded that UNDP, UNICEF, URFBNIFEM (as it then was), UNHCR,
UNESCO, FAO, WHO and HABITAT “have found differeanswers to the call for
mainstreaming human rights” and he placed therhérsecond circl&: According to
Oberleitner, their “different answers” includedlrgaing their mandates along human rights
lines; revisiting the part of their mandate whigal$ with human rights in light of the demands
of mainstreaming; rediscovering that their rootsiarhuman rights; and putting their ‘technical’
expertise at the disposal of human rights botfi€Shis raises a number of important issues, not
least how to assess the adequacy of initiativespilmort to be human rights initiatives.The
World Bank and IMF were in the third circle, the ¥WbTrade Organisation was in the fourth,
and the fifth was occupied by the InternationaleTelnmunication Union, World Intellectual
Property Organisation and the UN Conference on& eatl Development, where the Secretary-
General’s call for mainstreaming “had not yet fouasonance apart from evoking half-hearted
rhetoric commitments (if any):4

Although an updated version of Oberleitner’s sungeyrgently needed, it is clear from
his work, as well as Section IV of this articleathhere are numerous organizations or
initiatives, lying beyond the UN human rights ‘miaimd’, which may form part of the emerging
human rights ‘archipelagd®’ By way of illustration, this section introducesifaf them. They
are not ‘models’ but diverse illustrations of wiia ‘archipelago’ might include. Due to space
constraints, other instructive examples have beeitted, such as the UN Development Group’s
Human Rights Working Groufy®

The ILO is chosen because it is a major speciakghcy with the longest record of

serious human rights engagement. Human Rights amt i included because, although it lies
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beyond the ‘mainland’, it is not part of an agerfaynd or program, but located within the Office
of the UN Secretary-General in New York. WHO’s GendEquity and Rights Team is selected
because it is a fledgling initiative of a major agg which, throughout most of its history, has
had a fraught relationship with human rights. bgsdlcluster of human rights initiatives within
the Global Fund to Fight AIDS, Tuberculosis and &l is included for a number of reasons,
not least because one of the initiatives is anpaddent human rights complaints mechanism.
Importantly, the assessments made here are orlgnprary and provisional, they are
neither comprehensive nor definitive. Criterial $tdve to be developed for an authoritative
assessment of whether or not an organization tiatine is ‘authentic’ from the human rights
perspective’® Also, the illustrations do not include an evaloatdf the impact of the

organizations or initiatives?

A. International Labour Organization

The ILO is the most obvious candidate to be pathefUN human rights ‘archipelago’.
Oberleitner observes that the “the ILO, in a sepaged the way for the creation of the UN
human rights regime [and this] puts it in a differeategory from other UN institution§>® As
already noted, Wilfred Jenks, Director-Generalhef tLO in the 1970s, saw the ILO as “the
executing agency” of several provisions of theimi¢ional Bill of Rights->? In 1992, Virginia
Leary wrote that the ILO “has the most highly deyeld intergovernmental system for the
protection of human rights, but scholars and asttivconversant with the human rights activities
of the UN remain surprisingly ill-informed concemgiits work.™*® Both aspects of this

statement probably remain valid today. Leary arghatithe ILO “has made a major
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contribution to theory and practice by its ‘holistr integrated approach to human rightts.1n
2013, Lee Swepston agreed with much of Leary’ssassent but took the (surprising) view that
it was not until the 1990s that “the ILO moved figmto the human rights arena when it
adopted the Declaration of Fundamental PrinciptesRights to Work™>® The ILO has nearly
200 Conventions and an equal number of Recommemdatnany of them detailed and
practical, on a wide range of labor and socialessThe Organization has designated eight of
these Conventions as its core human rights instntsren issues such as forced labor, freedom
of association, equal pay and child labrBeyond these core human rights ILO Conventions,
there are many others with substantive human righnigent, such as ILO Convention No. 169
on the rights of indigenous and tribal peogfédn short, the ILO definitely contributes to
human rights standard-setting.

The Organization has several accountability medmasyj such as its Committee of
Experts on the Application of Conventions and Rem@mdations, consisting of twenty
independent experts. Committee members routinalgider States’ reports, as well as the
comments of national employers’ and workers’ orgations, with explicit human rights
content™®® The ILO also has a complaints procedure for atlagelations of freedom of
associatiort>® As for human rights implementation, one of the keyctions of the ILO is to
help States, by way of technical assistance (&g, draft legislation and employment
policy), to implement the Conventions and Recommaéinds, including those with explicit
human rights content.

Oberleitner concludes that, while ILO has a unityipartite structure of governments,
employers’ organizations and workers’ organizatishgch cannot easily be replicated, it

provides “important lessons on mainstreaming hurigiris in international organisations:
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detailed legal obligations together with a multdted supervisory system and a targeted
programmme of technical assistance; engagemerdmeSiate actors; systematic, regular and
consistent supervision of obligations; and a higligpproach which avoids a clear-cut separation
between civil-political and socio-economic rightsit are likely ingredients for succe<8””

In these circumstances, there are compelling reasoregard the ILO as part of the UN

human rights ‘archipelago’.

B. Human Rights up Front

The Human Rights up Front (HRuF) initiative wasrelied by the UN Secretary-General in
2013%! The catalyst for HRUF was the Petrie report corsimized by the Secretary-General
which assessed the UN'’s response to the final nsasftthe 2009 war in Sri Lank& In a
stinging analysis, Petrie found “a continued rednce among [UN Country Team] institutions to
stand up for the rights of the people they weredased to assist-®* The report concluded that
the UN'’s “systemic failure” had seven elements, ohehich was “a UN system that lacked an
adequate and shared sense of responsibility fomhuights violations™®* Although this report
was the trigger for HRuF, the initiative’s origingy also be traced to the UN failures in relation
to the Rwandan genocide and Srebenica massacre.

From the outset, HRuF “focused primarily on the Bétretariat, Agencies, Funds and
Programmes - and what each can do to improve the tillective response to future risks of
serious violations of human right¥® The Secretary-General developed a 10-page plaatiofi

for the initiative which begins:
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The Secretary-General will re-commit to the UN’spensibilities with respect to
preventing and responding to serious violationmtarnational human rights and
humanitarian law, including the responsibilitiedfl entities and staff members.
The commitment will be grounded in internationat Jgarticularly the UN
Charter and UN resolutions, and include a commitrtesystematically gather
information on violations of international humaghis and humanitarian law and
to present it to Member States with full impartiafi®®

Major themes in the action plan include UN entiteysggyagement with States and other
“influential stakeholders, including from civil sety”;*®” human rights capacity buildin§® and
information management systems on violations of&munights and humanitarian 1a%’. Senior
management will have “leadership obligations taeddfand promote human right€*and all
“UN entities will use existing tools to hold accaable staff, particularly those in the most senior
positions, for fulfilling their responsibilities i respect to serious violations of international
human rights and humanitarian law>The plan anticipates a significant role for OHCHi,
example, the Office “will coordinate the developrmeha mandatory induction for UN staff at
all levels, up to and including the Under Secretagneral level, on the UN’s human rights
responsibilities™’? Since the plan’s adoption, the Secretary-Genaskemphasised that HRuF
“should lead to the prevention of human rights aiimns.™”® In 2016, when discussing with the
General Assembly, the Deputy Secretary-General asipéd: “Prevention is the fundamental
premise and vocation of Human Rights up Frdftr'ocated in the Office of the Secretary-
General, two or three staff are responsible foridg HRuF's plan of action.

In her brief assessment of the plan of action,t&ndoon highlighted some omissions,
for example, its silence on the initiative’s redaiship with the responsibility to protect.
Nonetheless, she formed the view that the planrésgnts an important step forward for human

rights at the UN.* In 2014, the International Coalition for the Resgibility to Protect
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concluded that HRuF is “a promising initiative”faugh “implementation has been chequered
so far.*’® In a recent independent assessment, Gerrit Kowtizdf the “initiative has had a
promising start, but ... must overcome agency cortipefireconcile differences in institutional
cultures and involve constructive member stateserntmsely.*’’

In 2016, Ambassador Choi Kyong-Lim, President ef thtN Human Rights Council,
wrote it is “important, in my opinion, for the Catihto lend its full support to the Secretary-
General’s ‘Human Rights up Front’ action pldri®.

In conclusion, HRuUF is designed explicitly to preyeand respond to, serious violations
of international human rights and humanitarian lamng to strengthen the UN'’s internal
accountability of human rights. An initiative of Setary-General Ban Ki-moon and supported
by a small secretariat situated in his Office, g iksue for the future will be the level of support

provided by the next Secretary-General. Howeverthe time being there ismima faciecase

that HRuF is part of the emerging UN human rightshipelago’.

C. WHOQO'’s Gender, Equity and Rights Team

Benjamin Meier and his colleagues provide importasights into human rights mainstreaming
in WHO since 1948/° The fortunes of human rights, which have ebbedfeed as Director-
Generals have come and gone, will not be summatieset®® When the author served as the
UN Special Rapporteur on the right to health (2Q028), he found that human rights in WHO
remained marginal and contested, despite the rexbkrlefforts of a small handful of highly
committed officials.

The current Director-General, Margaret Chan, hademaajor changes to human rights
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mainstreaming in WHO. First and foremost, she k&t human rights with equity, gender and
social determinants and required them to be maiasted together across the Organization.

A Gender, Equity and Rights (GER) team was launctiédde World Health Assembly in 2012.
Located within the Family, Women’s and Children’sdith cluster, the GER team spearheads
the mainstreaming of gender, equity and humansighheadquarters, six regional offices and
country teams: this is an extremely challengingauntaking ®? The team works closely with a
separate unit on social determinants of healtthesidquarters, the team comprises a Team
Leader and three technical officers, one for edaender, equity and human rights. In regions
and countries, the work is usually managed by stafh part-time basis. The GER team fosters,
and relies very heavily upon, collaborative deparital networks across the Organizatith.

WHO has adopted Roadmap for action: Integrating equity, gender, lhomights and
social determinants into the work of WHO (2014-F9pligned with WHO's existing priorities,
such as universal health coverage and non-commnhlaidéseases, tfRoadmaghas three main
pillars: institutional and programmatic mainstreag(i.e. “the transformation of an
organizational culture from within*> health inequality monitoring and data disaggreumgti
and country support for mainstreaming. In its wohle, GER team explicitly draws from
international human rights treaties and UN humghtsi treaty-bodies, such as CESCR'’s
General Comment 14 on the right to heafth.

The team has recently published its report ondtiviies during 2014-15 and recounts
achievements in headquarters, the regions andresd?t It is possible to neither summarize
nor evaluate these achievements here, but theydache integration of GER perspectives in the
WHO programme budget for 2016-2017, placing GERandatory induction for all new staff

in headquarters, contributing to the delivery éfemlth Equity and Human Rights course in
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Cairo for participants from WHQO'’s Eastern Medite@an Region, technical support for
deepening human rights content in several natioealth polices, and publication Ahchoring
universal health coverage in the right to hedfthAs the report puts it: “Institutional
mainstreaming mechanisms, capacity building anecticountry support are the hallmarks of
mainstreaming advances in the 2014-2015 bienni.”

Linking human rights, equity, social determinams gender is controversial. Meier and
Onzivu have reported that “the integration of humghts among normative frameworks for
gender and equity has been viewed by critics widimd outside WHO as diminishing the role of
international human rights law as a basis for giblealth governance* Their concern is that
integrating a legal framework (i.e. internationahtan rights law) with non-legal frameworks
(i.e. gender and equity) diminishes the legal stafunternational human rights. On the other
hand, equity, social determinants and gender haxahmgreater currency, within global health,
than human rights. Thus, linking human rights, gqocial determinants and gender can be
seen as either a devious device to diminish binghitegnational human rights law, or a shrewd
strategy by which equity, social determinants aewldgr provide a vehicle for effective human
rights implementation in the health sector. Itoe early to assess which view is more accurate.
More evidence is needed.

Of course, the team’s claims about its activitre2014-15 need careful scrutiny.
However, the GER initiative appears to be makimgrtribution to human rights mainstreaming
in WHO. It uses explicit human rights language andlysis, has staff and resources (albeit too
few), is delivering some human rights activitiesd &njoys a degree of high-level support within
the Organisation. On the other hand, WHO does ebhgve a formal human rights policy, in

contrast to some of its regional offices, such Asl®.*** Nonetheless, there ispaima facie
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case that the GER initiative is part of the emagditN human rights ‘archipelago’.

D. The Global Fund to Fight AIDS, Tuberculosis and Ml (‘Global Fund’)

Although the Global Fund is not formally part oétbIN, it is briefly included here because it is
a partnership and financing mechanism that implésneil technical guidance on the three
diseases, UN bodies are represented in its govesrstructures, it works closely with UNAIDS,
WHO, UNDP and World Bank at the operational leaeld it has recently established an
independent human rights complaints process whiphaitly includes UN human rights
mechanisms?

The Global Fund was established in 2002 with th&sian of directing resources to
countries to support their response to AIDS, tublesis and malaria. In 2013, it was the main
multilateral funder of health programs, investingnore than 140 countries and disbursing
between two and three billion US dollars a yeaihe Fund's Board is composed of
representatives from donor and implementing govents) UN bodies, civil society in both
developed and developing countries, the privatesgarivate foundations, and affected
communities. Human rights advocates and membessrofmunities living with and affected by
HIV and TB became alarmed that some programs stgapby the Global Fund were violating
human rightd®® The Board adopted a new strategy for 2012-2016 fivie objectives, one of
which is to protect and promote human rights thiotlgee strategic actions: to ensure that the
Fund does not support programs that infringe hungdats; to integrate human rights
considerations, including non-discrimination, genelguality, participation, transparency and

accountability, throughout the grant cycle; anthtwease investment in programs that address
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rights-related barriers to access, including thesating to gender inequalify®

Steps were taken to ensure delivery of these agtfonexample, human rights staff were
appointed, an Human Rights Reference Group to geoekpert guidance was established, staff
were trained in human rights, the Board’s strategymittee approved a process to put the
human rights strategy into practice, briefingsdpplicants were preparétf,and human rights
grants have been matf€.In November 2015, for example, the Fund made al0S$million
grant to address human rights barriers faced byevable communities, and to facilitate access
to healthcare, in ten African countri€s.

The Global Fund has a grant agreement which esteddiits expectations for all the
programs it supports. Five minimum human righteadsads are now part of the grant agreement:
non-discriminatory access to services for all,udahg people in detention; employ only
scientifically sound and approved medicines or radiractices; do not employ methods that
constitute torture or that are cruel, inhuman @rdding; respect and protect informed consent,
confidentiality and the right to privacy concernimgdical testing, treatment or health services
rendered; and avoid medical detention and involynsmlation, which, consistent with the
relevant guidance published by the World Healthaization, are to be used only as a last
resort'®®

In November 2014, as part of the roll-out of thevrrovisions in the grant agreement,
the Fund decided to establish a human rights cantplprocedure, building on existing
whistleblowing procedures for fraud and corruptidhif someone believes that they have either
experienced or withessed a violation of any oféhfése human rights standards in a Global
Fund-financed program, he or she can file a complaith the Fund’s Office of the Inspector

General (OIGY® The OIG is independent of the Fund'’s secretaridtaccountable to the
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Board. An organization may file a complaint on déb&an individual or group that is directly
affected, provided it has a letter of authorizafifiThe OIG’s investigations may include
conducting witness interviews and collecting docotagon and other evidené “In
interpreting the results of the investigation asgessing whether there has been a violation of
the relevant human rights standard, the OIG wiljbieled by international human rights lag#*
If the investigation finds a failure to comply withe minimum human rights standards this may
lead to follow-up actions, such as discussing wé&hior government leaders, technical assistance
and issuing a public stateméfit A “material breach?® can trigger the remedies set out in the
grant agreement, for example, as a last resorkuhd may “decide to restrict the use of Grant
Funds to finance non-compliant Program Activitié¥.No part of the UN human rights
‘mainland’ has at its disposal a comparable finahganction when a duty-bearer fails to comply
with international human rights standards. If tH&@nds a complaint is eligible for
investigation, but it is not feasible for the O#ito take further action, for example, for security
reasons, the Office may, with the consent of thragainant, share the information “with the
relevant UN human rights mechanisms (such as th&pd¢ial Rapporteur on the Right to
Health)”2°® According to a report submitted to the Global F&uard in November 2015, in the
first six months of 2015, nine human rights-relatedhplaints were raised, three of which were
being investigated under the new human rights camis procedure. The remaining six were
being considered through other OIG procedures lsecduey did not meet the complaints
procedure's eligibility criteria®®

In recent years the Global Fund has adopted a&gyratrioritizing human rights,
appointed a small human rights team, explicithcpthsome human rights into its grant

agreement, and established an independent huntds dgmplaints process. There igrana
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facie case that the Global Fund’s cluster of human sightiatives isde factopart of the

emerging UN human rights *archipelago’.

E. Conclusion

None of the four organizations or initiatives calesed here falls within the narrow conception
of the UN human rights systefif Yet they are all using explicit human rights laage in
pursuit of one or more of the objectives associatiid human rights in the United Nations:
human rights standard-setting; responding to, aedgmting, human rights violations; human
rights implementation, including mainstreamingaocountability for human rights. Their
human rights work appears to be neither slightrhetorical. They have resources, although very
few,?* and political support. Those that are part ofrgdaorganization are integral to it, they
are not ‘flying below the radar’. Each is part le&tUN ‘family’, with the possible exception of
the Global Fund. If an unpaid Special Rapporteyppsrted by an OHCHR member of staff, is
part of the UN human rights system, it is unclehyhe four organizations or initiatives may
not also be part of the UN human rights systenshiort, the emergence of the ‘archipelago’
means the narrow conception of the UN human rigytem has been overtaken by practice and
is now outdated.

Jenks envisaged UN bodies, such as ILO, have ponsibility to translate human
rights “from principles into practicalities™* This is what the four organizations or initiativee
endeavoring to do in their different activities apheres of influence. They are often aiming to
make human rights standards more operational,@psavhich usually requires a degree of

specialist competence and expertise. In other wondst of their work is towards the executive
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end of the implementation spectrdfi.

A common feature of all four illustrations is thhey are helping to mainstream and
internalize human rights standards in their orgations or sectors, such as the UN secretariat
(via HRuF), WHO (via GER), and the Global Fund (¥sacluster of human rights initiatives).
Consistent with the principles of functional decafization and autonomy, they are doing this
from within their respective organizatiofs.

The four organizations and initiatives give risesésious questions. For example, is it
realistic to expect two or three staff to drivelsan important and ambitious initiative as HRuF?
Effective mainstreaming requires a balance betvibeeeaucratization and practical genuine
implementation: is GER striking the right balandéf® Global Fund’s human rights complaints
procedure is grounded on five minimum human rigiasdards, what about the other legally
binding international and national human rights\dtads?

However, neither is the ‘mainland’ free from ses@uestions from the human rights
perspective. Why did the Council do so little tdivkr its core mainstreaming mandate in its
first decade? If a treaty-body considers a couiairgix hours once every five years, and it has
ten key articles to review, one of which is théntitp health, and it devotes roughly equal time to
each article, this means it has 36 minutes evegyyfears to consider a country’s entire right to
health record — is this credibfé?Current members of CESCR are highly eminent iir fredds
of expertise, most are exceptionally experiencegéas and none has a qualification in hedfth
- does this diminish CESCR’s authority among hepitifessions, just as an oversight body of
the right to a fair trial might be diminished amdawyers if the body consists of dermatologists
and dentists?’

In summary, this section is not arguing that the farganizations and initiatives are
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adequate or satisfactory from the human rightspeetsse, it is suggesting that, on the basis of a
preliminary and provisional assessment, they apjoelaave reached a minimum human rights
threshold and may be regarded as part of the entgetdf human rights *archipelago’. Not all
UN human rights initiatives merit such a cautioysbgitive assessment, for example, Barrett
and Nowak have argued convincingly that “humantsdtave received little more than lip
service in the UN drug control system” which inadsdhe UN Commission on Narcotic Drugs,
International Narcotics Control Board and UN Offae Drugs and Crim&?

Finally, the emerging UN human rights ‘archipelagases issues of quality control and
coherence. What can be done to help agencies eth&iréduman rights initiatives are consistent
with international human rights standards? Cali@vkgor and Radicic observe that “a major
concern for international human rights law is howrtaster the exponential growth in
international human rights standards and normsguurdence, actors and institutions, often with
competing or nuanced differences in their arti¢afaind interpretation of the lavf*® They
warn this growth “leads to internal fragmentatiomwl @ahe increasing emergence of sub-
communities” specialized in particular areas oéinational human rights laf® and they
conclude that “internal fragmentation raises sexiguestions about the coherence and unity of
international human rights lavé®! With these important points in mind, the next sect
includes a way to promote quality control (or ‘aerlicity’) and coherence in the emerging UN

human rights ‘archipelago’.

VIl.  Ways Forward
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In the “era of implementation”, a key challengéasiccelerate the emergence of the human right
‘archipelago’ by internalizing or indigenizing humeghts within all agencies, funds, programs
and other UN bodies, subject to suitable qualitytiad. This requires the international human
rights community to give much more serious andasnstl attention to what lidseyondthe
‘mainland’. States supportive of mainstreamingtiingons in the ‘mainland’, civil society
groups, experts, activists and scholars will havgitve a higher priority to the executive boards
and assemblies of agencies and similar UN bodib#ew&lso working closely with chief
executives and senior management. In many of thedies, it will be difficult, and take time, to
indigenize human right&?

Given functional decentralization and autonomyainitants of the UN human rights
‘mainland’ will need to be sensitive to the cultsireoncepts, institutions and procedures of
agencies and other UN bodies, and forge consteioctihationships with the ‘archipelago’. They
will have to engage in “practical ‘interoperability.e. listen to, and learn from, other fields,
without compromising international and national kurmights law’>® When appropriate, the
‘mainland’ should welcome, encourage, foster, sufpgad scrutinize the ‘archipelago’. The
‘mainland’ is not diminished by the ‘archipelagoi the contrary, the ‘archipelago’ is a measure
of the ‘mainland’s’ success.

Human rights mainstreaming within the United Nasi@annot be dissociated from
human rights mainstreaming within governments. ézvernance structures of agencies, funds,
programs and other UN bodies vary but, to one degranother, they are controlled by states.
There can be no meaningful mainstreaming in agsmaitout a greenlight from at least some
states. State delegates sitting on agencies’ gaseenbodies are often from ministries in

capitals, such as education, housing and heal#sd& telegates may hesitate to approve
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effective human rights mainstreaming in an agemtgas there is at least some familiarity with,
and support for, human rights within their natiomahistries. This has far-reaching implications.
States will have to take steps to dismantle nalisit@s and ensure their delegates in the
‘mainland’, and their delegates in agencies, adopsistent positons on human rights. Tackling
‘disconnected’ government is difficult and has majoplications for national ministries,
national human rights institutions, and civil ségim countries.

Numerous steps are needed to advance implementaténstreaming and the
development of the UN human rights ‘archipelagdiisTarticle does not attempt to outline a
strategy for addressing all these complex issumssedd, it outlines three ways to advance this

agenda, beginning with the working methods of tlienidn Rights Council.

A. New Working Methods for the Councll

During the “era of declaration”, the UN human righhainland’ negotiated an extensive
international human rights code of numerous treatleclarations, guidelines and other
instruments. By a remarkable feat of imaginatibalso designed a number of mechanisms to
hold states accountable for their obligations agdrom the international human rights code.
Today, in the Human Rights Council, these accoulittamechanisms include the confidential
complaints procedure, country and thematic ‘spematedures’, Universal Periodic Review and
commissions of inquiry. Among treaty-bodies, thecamtability mechanisms include periodic
reporting, complaints procedures, inquiries ancksinicted visits to places where persons are
deprived of their liberty. These international acatability mechanisms were established despite

the principle of state sovereignty and article 2JR) Charter. Although the code is not

45



comprehensive and its accountability mechanismsleeply flawed, they have been described
as “monumental achievementg*.

The working methods inherited by the Human Rightsii@eil in 2006 were designed for
the “era of declaration”, for example, working gpsufor drafting instruments and the
confidential complaints procedure and ‘special pthoes’ for holding states accountable. In
addition, the Council was given two new accountgbihechanisms, Universal Periodic Review
and commissions of inquiry. These working methaas @nly partly contribute to the promotion
of the “full implementation” and mainstreaming afrhan right$?> Also, the Council’s working
methods are more effective for the implementatioth mainstreaming of civil and political
rights than they are for ESC®

The UN human rights ‘mainland’ urgently needs ned affective working methods that

are designed for the “era of implementation”. Onsgibility is outlined in the next paragraphs.

B. Inter-sessional Human Rights Council MainstreanWayking Group

Just as the Commission on Human Rights had to meaand establish working methods for
holding states accountable, today the Council banagine and establish effective working
methods for its implementation and mainstreamingdages. The challenges faced by the
Commission in the “era of declaration”, and by @muncil in the “era of implementation”, are
of comparable importance and magnitude.

Whatever form the new working methods might take, Council needs to establish a

supportive, collaborative process with five feature
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1. Out-reach to UN agencies’ governing bodies andosenanagement i.e. the process
cannot be confined to the Palais des Nations;

2. Led by two or three Ambassadors on behalf of thenCi;

3. Include two or three senior national policy-makeis;h as a minister of education,
housing or health;

4. Co-opt two or three independent experts;

5. Have continuity so it can support UN bodies as tteyise and rollout appropriate ways

to implement and mainstream human rights in thejaoizations.

By way of illustration, one approach might be ateirsessional Human Rights Council
Mainstreaming Working Group with these five featuré invited, the Working Group would
attend a UN agency, such as one of its governiigespreport on developments in the Council
which relate to the agency’s work, and also le&ouathe agency’s implementation and
mainstreaming achievements, challenges and negpg.dtethis way, the Working Group would
discuss, and provide support to, the human rigltisistreaming units which several UN
agencies have already established. Because agéasiesiniversal membership, this approach
is consistent with the Council’s principle of noslectivity 2%’

The Working Group’s composition could be adjustedehding upon the agency in
guestion. For example, if invited to discuss humghts implementation and mainstreaming
with the WHO Executive Board, or World Health Ass#ynthe Working Group might wish to
include one or two ministers of health among itsmbership. If invited to discuss with a
governing body of FAO, the Working Group might adjis composition. Crucially, the

Working Group would complement and support therexdi expertise on implementation and

mainstreaming already provided by OHCHR and theetagat in other agencies. One of its
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responsibilities would be to promote the coheret @nsistent application of international
human rights, as well as the formulation of ‘auti@muman rights initiatives, across the
‘archipelago??®

The Working Group is an illustrative method for gremotion of implementation and
mainstreaming. Whether or not it is the best wawéwnd, the Council needs some sort of
purposive, practical, targeted and sustained psoeégch collaboratively engages with UN
agencies’ governing bodies and staff, with a vievihie promotion of the “full implementation”
and mainstreaming of human rights. Presently, thenCil has over 40 thematic special
procedures with the primary task of holding statesountablé® It needs at least one effective
method specifically designed for “full implementaif and mainstreaming in the emerging

‘archipelago’. In this way, the Council can begiprovide the political leadership for

implementation and mainstreaming which the Gensabmbly called for in 2006.

C. Quiality Control, Authenticity, and Coherence

Just because a UN agency calls an initiative a drurights’ initiative does not mean it is.
Alston highlights this possibility when he refees“authentically human rights-conscious”
organization$?° a reminder that the human rights claims of sorgamizations might be
inauthentic. In a related context, Alston warnsiagjd'epistemological misappropriation” when
“the discourse of international human rights lag/ised “to describe an agenda which has a
fundamentally different ideological underpinnirfd*In short, human rights implementation,
mainstreaming and the ‘archipelago’ need to beesiiltdp some form of quality control. Criteria

are needed to decide whether or not the organizatianitiative can properly be regarded as
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‘authentic’ from the human rights perspective.

In this context, it is necessary to distinguish uestions. One, what criteria should be
used to assess whether or not an organisationtiative is ‘authentic’ from the human rights
perspective? Two, how effective is the human righggnisation or initiative i.e. what is its
impact? Although both questions are important, $skeigtion focusses on the first.

When assessing whether or not an initiative ishantic’ from a human rights
perspective, and thus might form part of the UN homights *archipelago’, three steps are
suggested.

First, does the initiative contribute to human tggstandard-setting; responding to, and
preventing, human rights violations; human rightplementation, including mainstreaming; or
accountability for human rights? These are amord#y objectives of the UN human rights
‘mainland’ and it is logical that a putative humaghts initiative should contribute to at least one
of them, subject to an important condition: the Bamights element must be explicit. For
example, an initiative that contributes to humats implementation, but not human rights
standard-setting, might be ‘authentic’, provided itmplementation explicitly uses human rights
language and analysis.

The reference to “human rights standard-settinguires clarification. It is not the
responsibility of the *archipelago’ to createwhuman rights: this remains the responsibility of
appropriate bodies in the ‘mainland’ in accordawit@ suitable processé®’ However, as
already discussed, agencies and similar UN bodiee hnmatched competence and expertise to
translate existing human rights into practice,udahg by way of detailed, specific, operational
guidelines, such as the “action-orientdadfernational Guidelines on HIV/AIDS and Human

Rightspublished by OHCHR and UNAID%? The reference to “human rights standard-setting”
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in the previous paragraph alludes to operatiomaldsard-setting derived from existing human
rights norms.

Second, is the initiative consistent with themmon Understanding of a Human Rights-
based Approach to Development Cooperatidrich was agreed among UN agencies in 26137
Although the focus of thElnderstandings development cooperation, and human rights
mainstreaming is not confined to developnfénthe principles identified in thenderstanding
have wider application. In brief, thénderstandingadvises that relevant programmes, policies
and technical assistance should (a) further tHeseg@n of international human rights, (b) guide
all programming, and (c) contribute to the develephof the capacities of duty-bearers to meet
their obligations and/or rights-holders to claimittrights.

Third, more specifically and practically, it is glepted that an ‘authentic’ human rights

initiative will usually be evidenced by:

* Human rights leadership from senior officers in thkevant organisation e.g. public
statements, in support of human rights, by thef@hxecutive.

* A human rights policy adopted by a high-level bedthin the relevant organisation.

* The integration of this high-level policy into glhases of programming.

* Adequate resources to support the human rightiating, including staff.

» Constructive engagement with international andomadi human rights bodies, such as
Human Rights Council, treaty-bodies, national humgints institutions and civil society
organizations.

» A periodic independent review of the mainstreanminiggtive (e.g. by a UN Special

Rapporteur or other suitably qualified independgesrson or entity), reporting to an
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appropriate political body (e.g. executive boardhef organisation responsible for the

initiative and/or Human Rights Council); independeview is needed to help ensure the

initiative appropriately applies human rights stanuis.
» From the outset, multi-disciplinary and multi-methevaluation to capture the impact (or
effectiveness) of the mainstreaming initiative.

Human rights mainstreaming is usually work-in-pesg. It is likely to be rolled-out
progressively, gradually encompassing additionag@ms and projects. Even if mainstreaming
is not yet agency-wide, the agency may neverthdlage some initiatives that are ‘authentic’
from a human rights perspective. Large organizateme rarely homogenous. WHO, for
example, consists of its headquarters in Genexdagely autonomous Regional Offices, and
more than 100 country teams. Consequently, onedeeljne to call WHO a human rights
organization, but content to regaomeof its initiatives as ‘authentic’ from the humaghts
perspectivé®® and therefore willing to regard these initiativether than WHO as a whole, part
of the UN human rights ‘archipelago’. Exceptionalyiman rights may be so comprehensively
and effectively embedded throughout an organizatanit is credible to regard it as a human

rights organization. The ILO may be such an exoegtl’

D. Research and Guidance

There is a need for research and guidance to sulpparan rights mainstreaming in the United
Nations, including the following.
One, a mapping of the United Nations system totifleexisting human rights initiatives

that may form part of the ‘archipelago’.
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Two, in his research on the United Nations, Obergifound “the results of
mainstreaming human rights are uneven, ill explemed the whole process is still little
understood®*® He concluded there is “a number of mutually besiaficonsequences of
mainstreaming human right8*® He cautioned “that this judgement rests to a lasgent on the
self-assessment of a small number of organisatether than on a thorough external review
based on sound empirical methodoldd§and so he emphasised that his positive assessment
“will have to be scrutinised more scrupulousf{*In short, studies are needed to assess the
impact of existing UN human rights mainstreamingjatives.

Three, if human rights are to be mainstreamed witne United Nations, there has to be
conceptual clarity about what human rights maimsti@g is understood to mean in this context.
A study is needed on the main alternative defingidhe pros and cons of each, and a
recommended conception of mainstreaming.

Four, building on this conceptual foundation, acfical framework for human rights
mainstreaming in the United Nations would be vesgful. Agreed in 2003, tHeéommon
Understanding of a Human Rights-based Approacheeelbpment Cooperatiomas designed
to advance mainstreamiftf. Since theUnderstanding’sadoption, the UN has gained
considerable experience in human rights mainstneguilso, the focus of thenderstandings
development cooperation, and human rights mainsiregis not confined to developmétit.

For both reasons, it is timely to adopt a ngmderstandingvhich would provide agencies and
other UN bodies with a practical framework for hummeghts mainstreaming in their work.
Based on this new generic framework, individualreges may develop, in collaboration with
OHCHR, their own more detailed mainstreaming regqugnts as they integrate human rights in

their organizations. Some agencies have alreagtsieps in this directici{?

52



Five, criteria are needed to assess whether druroain rights initiatives undertaken by
agencies and other UN bodies are ‘authentic’ froenhtuman rights perspective. This section
outlines one approach to this issue of quality drAf>

Finally, the focus of the second recommendatiasgessment of the impact of United
Nations human rights mainstreaming initiatives. ldgar, more generally speaking, there is an
urgent need to deepen research on, and evaludfitreampact of human rights-shaped
initiatives on individuals, communities and popidas. Today, there is a scarcity of such
research and evaluatiéff.In the “era of declaration”, with its focus onrstiard-setting and
establishing international accountability mechamsisgathering evidence of impact of human
rights was not a priority. However, in the “eraimflementation”, evidence of impact of human
rights is important for at least two reasons. @ne full spectrum of human rights
implementation depends upon engagement with a raiige of professions, some of which
attach a lot of importance to evidence of impadht#rventions. In these circumstances, it is
helpful if there are evidential arguments suppletngn(not replacing) the compelling normative
arguments in favor of human rights. Two, thereddten several different ways to implement a
human right in which case it is helpful, but notessarily determinative, to know which way
has most impact. In the “era of implementationse@ch on, and evaluation of, the impact of

human rights raises important methodological ahérissues which require close attention.

VIIl.  Conclusion
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To recap, this article considers the UN human sglystem in the “era of implementation”. The
“full implementation” of human rights requires adsirange of laws, regulations, policies,
judicial and quasi-judicial decisions, plans, pags, projects, practices and other interventions
or initiatives, much of which falls beyond the ihstional competence, expertise and capacity of
the UN human rights ‘mainland’ consisting of HunRights Council, treaty-bodies, High
Commissioner and OHCHR. Specialized agencies, fiprdgrams and other UN bodies have an
indispensable role to play if the UN system isrigage with the entire spectrum of
implementation. The Human Rights Council and OHGH&mandated to promote human rights
mainstreaming which is a pre-condition for the Fiaiplementation” of human rights. However,
system-wide mainstreaming runs into the principtiefsinctional decentralization and autonomy
which are woven into the fabric of the UN. Accomlin human rights have to be ‘owned’ and
internalized by each agency and similar body, taynot be successfully introduced from
outside. There is today an emerging ‘archipelagdiuman rights initiatives, lying beyond the
UN human rights ‘mainland’, in agencies and else&h&his ‘archipelago’ points the way
forward for human rights in the “era of implemerdat. The emergence of the ‘archipelago’
means the narrow conception of the UN human rigytem has been overtaken by practice and
is now outdated. The contemporary UN human rigysgesn should be configured as the
‘mainland’ and ‘archipelago’ and the article outlines three waypromote its development.
Although some parts of the ‘archipelago’ have pattir competence and expertise in
ESCR, this does not mean that the ‘mainland’ shéadds on civil and political rights, and the
‘archipelago’ should focus on ESCR. In keeping wité Vienna Declaration and Programme of
Action, both ‘mainland’ and ‘archipelago’ have tivgydue attention to civil, political, economic,

social and cultural rightd” The contribution of the ‘mainland’ may be towatte legislative
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end of the implementation spectrum and the cortiohwof the ‘archipelago’ may be towards the
executive end?® The ‘mainland’ may focus on general legal guidamgslity control and
coherence, and the ‘archipelago’ may focus on ldetaspecific, operational issues. If they do
not already have them, both will need suitable antability arrangement$? The process to
work out a mutually reinforcing relationship betwemainland’ and ‘archipelago’ is vitally
important and has already begun. In this regasdHigh Commissioner and OHCHR are doing
much more than the Council. Within the ‘mainlar@harter-bodies and treaty-bodies endeavor
to reinforce each other’s work, equally ‘mainlamadd ‘archipelago’ need to develop a strong
symbiotic relationship. The crucial point is thia¢ tGeneral Assembly’s call for the “full
implementation” and mainstreaming of human riglgsehds upon an effective UN human
rights system encompassing both ‘mainland’ anchigedago’.

This article emphasizes that the Human Rights Cibbas to imagine and establish new
working methods commensurate with its responsiiin the “era of implementatiof®® The
methods of the Commission on Human Rights, forgetie “era of declaration”, are not
adequate for the “full implementation” and effeetimainstreaming of human rights. Business as
usual will not do the job. However, the challengessented by the “era of implementation” are
not confined to the Council. They extend to alltpaf the ‘mainland’, other UN bodies, national
ministries and elsewhere. New strategies are cllgéccompanied by a new vision of the UN
human rights system. The successful transition fitoeri'era of declaration” to the “era of
implementation” requires a paradigm shift in the’®)Bpproach to human rights.

In conclusion, since the 1940s, the UN has estaddishe human rights ‘mainland’
which remains both the core of the UN human riglytgem and the primary guardian of

international human rights. However, the ‘mainladdés not have a monopoly on human rights
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and the UN human rights landscape is changing.&\th# Council has done little to fulfil its

core mainstreaming mandate, the High CommissiomiQGHCHR, working with their partners,
deserve credit for advancing human rights mainstieg across the UN system, despite major
structural and financial constraints. Nonethelesthe “era of implementation”, the UN human

rights system of ‘mainland’ and ‘archipelago’ regsi new thinking, strategies and methods.
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