Amicus curiae … sed curia amica est?
UNHCR and Courts
Geoff Gilbert*
1. Introduction
The relationship between courts and the law in domestic systems, no matter which family of
law one considers, is quite clear, with constitutionally established hierarchies and relatively
straightforward questions concerning legal personality and locus standi. The same is far from
true for the international community. The horizontal character of international society, even if
there are several different planes of legal and jurisdictional geometry meshing much like a
drawing by Escher,1 renders analysis of the interface between different courts and different
international actors much more complex. This article considers how the Office of the United
Nations High Commissioner for Refugees (UNHCR) interacts with courts and other quasijudicial bodies in international law, in domestic law, under international and regional human
rights regimes, under other regional mechanisms, and how far the judicialisation of
international refugee law promotes or hinders the mandate of providing international
protection.
A. The Several Legal Contexts and the Development of International Refugee Law
The 1951 Convention relating to the Status of Refugees provides the principal legal regime
for the protection of refugees.2 Parallel thereto is the 1950 Statute of UNHCR.3 Combined,
they provide various avenues for UNHCR to engage with the law in a judicial context and
otherwise. In addition, various international human rights law regimes add a further range of
means by which the organisation can seek to promote refugee protection through the courts.
And all of that is before one looks at the domestic law routes to involvement in a courtroom
setting, not discounting the organization’s own processes for refugee status determination
(RSD) in states that cannot do this for themselves. However, to discuss only the interaction
between UNHCR and courts is to oversimplify the means by which the development of
international refugee law takes place. Alongside the courts, international refugee law
progresses through practice in the field.
2. The Mandate for Casework
Both the Statute and the 1951 Convention provide the basis for UNHCR to engage in judicial
proceedings as part of its mandate. The Convention does not establish an international
refugee court akin to the quasi-judicial function accorded to the Human Rights Committee
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under the International Covenant on Civil and Political Rights.4 Nevertheless, one can justify
intervention in legal proceedings dealing with refugees under the Statutory mandate in
Paragraph 1 - UNHCR is to provide “international protection … to refugees” and to seek
“permanent solutions to the problems of refugees by assisting Governments”.5 Part of
“protection”, as set out in Paragraph 8 of the Statute, is supervising the application of
international conventions for the protection of refugees. Article 35 of the 1951 Convention
provides in similar terms:
1. The Contracting States undertake to co-operate with the Office of the
United Nations High Commissioner for Refugees, …, in the exercise of its
functions, and shall in particular facilitate its duty of supervising the
application of the provisions of this Convention.6
That said, the dispute resolution mechanism before the International Court of Justice (ICJ)
laid down by the Convention in Article 38 cannot be utilised by UNHCR since it is not a
party to the Convention.7 However, as will be discussed below, that does not mean that the
ICJ could not play a role with respect to UNHCR’s supervisory function, given that certain
institutional steps were to be taken.
3. The Role of the ICJ and UNHCR’s Role under its Statute and the Convention
As indicated, the Convention provides that the ICJ shall hear disputes regarding the
application or interpretation thereof as between contracting parties. To date, no such case has
ever been brought. As Kälin has noted, relying on Article 35 UNHCR could ask a contracting
state to bring a case against another contracting state under Article 38 as part of the former’s
undertaking to co-operate with UNHCR in the supervision of the Convention if the latter
were perceived to be failing to implement its 1951 Convention obligations,8 but the
likelihood of this happening seems very remote. At present, the best that UNHCR could
achieve, were Article 38 proceedings ever to be initiated, would be to make its views known
to the ICJ in the case, either of its own volition,9 or in response to a request by the ICJ under
Articles 34 or 66 to furnish it with information on the question.
Nevertheless, there is one circumstance that might trigger a case before the ICJ concerning
cross-border displacement, although it may be separate from the Article 38 regime and it does
require both the receiving and refugee-generating states to have recognized the compulsory
jurisdiction of the Court. Whenever a case is commenced before it, the ICJ has the power to
indicate provisional measures under Article 41 of its Statute.10 Such measures are designed to
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preserve the respective rights of the parties pending a final decision.11 Provisional measures
are possible even where the jurisdiction of the ICJ is in dispute with regard to the instant
contentious case,12 and nor does it matter that to preserve the rights of the parties, directions
are given to only one party.13 Moreover, in the Case concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide,14 despite the fact
that no finding of fact had been made as to whether genocide had in fact occurred, the ICJ
ordered both parties in the provisional measures to do all in their power to prevent any further
violations.15 As with genocide,16 the General Assembly has recognized the seriousness of
mass refugee flows.17 Thus, where a mass cross-border influx is imminent or has occurred, it
is arguable that the receiving State could seek provisional measures from the ICJ on the
ground that its sovereignty has been or would be violated as a consequence of the actions of
the refugee-generating state.18 In those circumstances, UNHCR ought to make its views
known to the ICJ even where it has not sought them under Article 34.2 of its Statute.
That, though, does not exhaust the possibilities for UNHCR to utilise the ICJ if it so wished.
The Court also has an Advisory Opinion regime under Chapter IV of its Statute.19 Although
UNHCR has no right of audience before the ICJ to seek an Advisory Opinion, as an Article
22 subsidiary organ, the General Assembly could seek one on its behalf.20 Were UNHCR to
be given the capacity to seek Advisory Opinions in its own right, then it could legitimately
assert its supervisory role under Article 35 of the 1951 Convention with regard to state
practice relating to refugee protection.21 Pursuant to the findings in the Reparation case,22
UNHCR has such personality as is essential for the performance of its duties. Given that
UNHCR has an express duty to provide international protection to refugees, and given also
that such persons, by definition, lack the diplomatic protection of their country of nationality
or habitual residence, it is arguable that UNHCR would have the right to seek an Advisory
Opinion for their benefit.23 It is also possible for the Advisory Opinion procedure to be
expedited akin to seeking provisional measures under Article 41.24 However, all the above is
dependent, first, on UNHCR being given the right to seek an Advisory Opinion from the ICJ,
and, secondly, whether UNHCR would ever want Advisory Opinions from the ICJ. That is
an issue to be explored further below.
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4. Indirect Individual Interventions
If the ICJ offers UNHCR the opportunity to address systemic problems that arise in acute
crises that have led to mass displacements, then this section looks at how UNHCR can
intervene indirectly in, by and large, individual cases pertaining to refugee protection.
A. Domestic Courts
This section considers how UNHCR might engage with domestic cases dealing with the
interpretation of the 1951 Convention where it is at one remove: the state will have
determined the case and the refugee will be independently challenging the refusal of refugee
status. UNHCR may be able to submit an amicus curiae brief or may be confined to sitting
on the sidelines as a very interested observer.25 However, this section does not consider those
situations where UNHCR carries out refugee status determination on behalf of a state and the
appeals structure built into that system: while that is clearly part of UNHCR’s protection
mandate, it is of a very different nature to the type of engagement with courts that is under
consideration here where UNHCR is not interacting directly with the refugee but rather the
court in its deliberative function vis-a-vis the interpretation of the 1951 Convention.
Lord Steyn may or may not be right that:
[in] practice it is left to national courts, faced with a material disagreement on
an issue of interpretation, to resolve it. But in doing so it must search,
untrammelled by notions of its national legal culture, for the true autonomous
and international meaning of the treaty. And there can only be one true
meaning [of the Convention].26
Regardless, this has not prevented differing interpretations of the Convention to emerge from
courts in different countries … which, in all likelihood, each court deems to be the “one true
meaning”.27 Even where the national court has flagrantly disregarded the expert analysis of
UNHCR in an amicus curiae brief based on research from across the world,28 though,
ultimately it is simply the interpretation of a single court in one particular country. If UNHCR
disagree with that interpretation, it is deniable, the court has simply erred and that particular
‘battle’ can always be fought again in another jurisdiction at a better time.29 This reflects the
25
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very nature of judicial interpretation within any legal system. The “one true meaning” of the
Convention is to be derived from various court cases across the world over time - it is
dynamic. One easy way to reveal this approach is to consider the development of the law
reflected in the cases of Gurung and JS (Sri Lanka).30 Although the later case clearly
overruled Gurung as regards simple reliance on membership and the nature of the group,31
there are other aspects of Gurung on which would want to continue to rely - for example, at
paragraph 151, that
1. Bearing in mind the need to adopt a purposive approach to the interpretation
of the Exclusion Clauses, they are to be applied restrictively. …
2. In any case in which an adjudicator intends to apply the Exclusion Clauses,
he should avoid equating Art 1F with a simple anti-terrorism provision.
UNHCR will undoubtedly draw from case law from around the world those elements that
best allow it to argue for the broadest understanding of the international protection of
refugees. In the same way that domestic courts develop the understanding of the law within
their own jurisdiction, UNHCR can utilise the best understanding and analysis from all court
hearings that deal with the 1951 Convention. In keeping with the view of Professor GoodwinGill as set out in his silver jubilee editorial for the International Journal of Refugee Law,32
international refugee law is developed through continual interaction between the courts and
those arguing for the asylum-seeker.
B. The Interface with International Human Rights Law
International human rights treaty bodies, at the international and regional levels, also play a
significant role with respect to the development of international refugee law. Although treaty
bodies, by definition, apply the pertinent treaty law, the concept of what constitutes a
violation for the purposes of international human rights law is dynamic and will undoubtedly
influence the understanding of persecution as it is interpreted in domestic courts.33 Thus,
30
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there is this indirect interaction between international human rights treaty bodies and the
international protection of refugees.34
Alongside the interaction between international human rights law and international refugee
law, there is direct and indirect UNHCR involvement in some cases before treaty bodies.
Probably the most direct engagement of UNHCR in a case before a human rights treaty body
occurred in l’Affaire D et autres c Turquie,35 where the organisation, carrying out status
determination on behalf of the state, reached the conclusion that it was safe for the family to
return to Iran even though they faced receiving a sentence of 100 lashes. The European Court
of Human Rights decided it would be a violation of Article 3 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms36 (ECHR) to return them. It
should be noted that although on the facts this case concerns refugee status determination by
UNHCR under the 1951 Convention, the decision of the European Court of Human Rights
turned on Turkey’s obligations under the ECHR.
More usually, UNHCR is engages with treaty bodies to ensure that the relevant convention is
interpreted in a way that is sensitive to the protection of refugees. Within UNHCR’s Division
of International Protection, one of the roles of the Human Rights Liaison Unit is to liaise with
treaty bodies. Clearly, given the language of Article 3 of the Convention against Torture,37
with its explicit reference to non-refoulement, there is scope for intervention in cases before
the Committee dealing with that specific right, but all the various human rights treaties allow
for their indirect application to claims to protection from refoulement and apply just as much
to refugees and asylum seekers as anyone else.38 For example, the decision of the African
Commission of Human and Peoples’ Rights in Mouvement des Réfugiés Mauritaniens au
Sénégal v Sénégal,39 where the delivery of rights by the state to refugees was in question, is
an example of how UNHCR can engage indirectly through cases brought by refugees and
asylum seekers with the jurisprudential development of the understanding of the rights set out
in Articles 2 to 30 of the 1951 Convention, something which is otherwise next to impossible
before domestic courts. Before the Inter-American Commission of Human Rights in the case
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of García Lucero et al,40 the applicant’s argument was accepted that the reparations to the
victim should incorporate the consequences of his exile from Chile. As for utilizing
international human rights treaties in non-refoulement cases where the 1951 Convention
cannot be engaged, for example where the exclusion clauses apply or where the state has not
ratified the 1951 Convention or 1967 Protocol, there is a wealth of jurisprudence before
international and regional bodies.41 Thus, not only can treaty bodies, international and
regional, help progress refugee protection and solutions in the state of refuge, but they can
also provide an alternative means to guarantee respect for the principle of non-refoulement,
alongside influencing the understanding of the 1951 Convention when that treaty is itself
under consideration before domestic courts.
C. The Court of Justice of the European Union and International Refugee Law42
The 1951 Convention did not establish some sort of international refugee court,43 and human
rights treaty bodies when dealing with refugee issues have to base their decision on their
constitutive treaty. The decision of any domestic court can only be binding in its own arena
of jurisdictional competence. The Court of Justice of the European Union (CJEU), on the
other hand, when interpreting the European Union Qualification Directive44 that is based, in
part, on the 1951 Convention, is making a decision binding on the member states.45 While the
CJEU is a sub-regional court, its interpretation of the transposed articles of the 1951
Convention, with the various glosses added in the drafting, is significant because of its reach
in the development of international refugee jurisprudence. In addition, the consequence of the
Qualification Directive also providing for subsidiary protection46 entails that there is a
secondary form of protection, but it also risks undermining the full application of the 1951
Convention.47
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Cases relating to the Qualification Directive are referred to the CJEU by national courts. At
its simplest, the reference for a Preliminary Ruling procedure allows any national court to
refer a question of EU law to the CJEU where there is a lack of clarity for a decision on
interpretation that is then sent back to the domestic court to be applied within the national
legal system.48 Thus, a domestic court in an EU member state hearing a case under the
Qualification Directive can refer any question of interpretation to the CJEU and such
decisions are then binding within the member states. There have already been several
references for rulings,49 dealing either with refugee status or the lesser subsidiary protection,
although the latter can cover cases where domestic courts within the member states have been
unwilling to grant refugee status and where protection under international human rights law
may not be so obviously available.50
The reference procedure prioritises states. Article 267 of the Treaty on the Functioning of the
European Union (TFEU)51 is based on a national court referring a question to the CJEU, but
that does not lead to non-parties to the domestic case, other than other EU member states,
having a right of audience. Thus, unless the national court joins UNHCR in the reference, it
has no direct route by which to make its interpretation of the 1951 Convention (as it has been
assimilated within the Qualification Directive) known to the CJEU - and the ability to submit
an amicus curiae brief is not available in every state. In such cases, its best hope is to make a
public statement upon which the CJEU can draw. Member states of the EU can make their
views known to the CJEU as it deliberates on the Preliminary Ruling. That is hardly optimal
for a refugee-focused understanding where the CJEU is effectively trying to determine the
substantive meaning of the 1951 Convention for the member states. Strategically, too, there
are questions to be asked about whether UNHCR should engage in a debate as to the
interpretation of the 1951 Convention where a supranational court could decide to reject its
arguments and that decision is then binding within the EU.52 It is even more the case that
48
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UNHCR needs to consider the value of intervening where the reference is in relation to
subsidiary protection and engagement therewith might be seen to concede that such situations
do not give rise to the possibility of refugee status. On the other hand, failure to participate at
all might mean that UNHCR’s voice is lost in a procedure that already favours states. It is
worth noting in this regard that in JN v Staatssecretaris voor Veiligheid en Justitie,53 the
Court referred positively to UNHCR’s Guidelines on Applicable Criteria and Standards
Relating to the Detention of Asylum Seekers.
The longer term effect of the CJEU in decisions on the understanding of the 1951 Convention
and wider protection cannot yet be known, but it is different in nature to courts of a single
jurisdiction and human rights treaty bodies that simply interpret the scope of their founding
instrument. At one level, it is simply a court that sets down how domestic courts in the
member states should interpret the Qualification Directive, but given the importance of those
states to refugee status determination and their influence beyond the EU, UNHCR’s
relationship with courts is now of a different character. In practice, it will always be a
difficult balancing act because the issues may not have been raised in a way UNHCR would
have wished, but that is the situation in which the organisation finds itself, so UNHCR must
continue to participate and try to ensure that it is always joined so that its voice is heard - at
least it knows that its own interpretation of the Convention through Guidelines and other
documents will be considered by the CJEU.
5. Who Needs Courts?
As has been pointed out already, there is no international refugee court before which one can
challenge a decision of a national court that its rejection of an application for refugee status
under the 1951 Convention was not a correct interpretation. However, there is clearly an
institutional body: UNHCR.54 Like treaty bodies of later United Nations conventions,
UNHCR can issue interpretative guidance as to the meaning of the 1951 Convention, in this
case in the form of Guidelines.55 And as for the periodic reports akin to those under Article
40 ICCPR,56 Article 35 of the 1951 Convention places much greater demands on states
parties:
Article 35 - Co-operation of the national authorities with the United Nations
1. The Contracting States undertake to co-operate with the Office of the United
Nations High Commissioner for Refugees, or any other agency of the United Nations
which may succeed it, in the exercise of its functions, and shall in particular facilitate
pursuant to Article 12(2)(b) or (c) of Directive 2004/83 is not conditional on an assessment of
proportionality in relation to the particular case.
It is worth noting that UNHCR was not an intervening party in this case, while the German, French, Netherlands
and United Kingdom Governments had all submitted arguments against proportionality during the Preliminary
Ruling.
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63. … It is clear, in particular from points 4.1 and 4.2 of those guidelines, in the version
adopted in 2012, that detention may be used only exceptionally and for a legitimate purpose
and that there are three reasons which may render detention necessary in an individual case
and which are generally in keeping with international law, namely public order, public health
or national security. Moreover, detention is to be used only as a last resort, when it is
determined to be necessary, reasonable and proportionate to a legitimate purpose.
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See <http://www.refworld.org/rsd.html>. The equivalent would be the Human Rights Committee’s
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its duty of supervising the application of the provisions of this Convention.
2. In order to enable the Office of the High Commissioner or any other agency of the
United Nations which may succeed it, to make reports to the competent organs of the
United Nations, the Contracting States undertake to provide them in the appropriate
form with information and statistical data requested concerning:
(a) The condition of refugees,
(b) The implementation of this Convention, and
(c) Laws, regulations and decrees which are, or may hereafter be, in
force relating to refugees.
Therefore, it is clear that the drafters of the 1951 Convention saw states as having firmly
established obligations to facilitate UNHCR’s protection work, and to report annually
regarding the Convention’s domestic implementation and application.57 Indirectly, too, states
are obliged to report on their refugee protection record through the Human Rights Council’s
Universal Periodic Review procedure.58
Does the lack of an international refugee court, then, undermine the guarantees set out in the
1951 Convention, if only because the various domestic interpretations inevitably produce a
multithreaded (and possibly incomplete) tapestry of authoritative analysis? Or does that
question miss the point, especially given the preceding analysis that sets out the various
judicial and quasi-judicial options for UNHCR that already exist, and which it can utilize to
further the dynamic interpretation of the Convention, separate from some specialised group
of judges/ committee members? And in all likelihood, the judges on some international
refugee court would never have undertaken RSD in the field in the wake of many thousands
having crossed some border in the space of 24 hours, the most common way the 1951
Convention is implemented on a daily basis? Theirs would be a very individualistic, atomised
analysis of the 1951 Convention, reflecting approaches devised in the global north,59
forgetting that most refugee protection occurs in the global south in a different context, and it
would not be in keeping with the group-focused protection that has developed.60 Sixty-five
years ago, the lack of an international refugee court was something that could have been
rectified, now one looks to the judgments of domestic courts and the like and the authoritative
analysis of UNHCR … and it might best suit UNHCR on occasions that there is no such
court.
At present, UNHCR can, to a large extent, choose when to engage with courts … and, of
course, when not to engage. Strategic litigation is an art form well-understood and, indeed,
essential in the field of international human rights protection. Losing a case can set back the
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development of the law by decades whilst one waits for the next case that better fits the bill.
For human rights campaigners, there is little alternative but to keep one’s powder dry, rather
than loose off a shot that, for any one of a range of reasons, fails to hit the target and advance
the development of the relevant law. And that is before one takes into account the fact that
any litigation relies on a sympathetic hearing from the judges concerned. For those cases
where UNHCR has to be involved, this problem is not unknown.61 However, unlike human
rights campaigners and advocates, UNHCR can take a policy decision not to engage in
litigation and yet still develop an international understanding of the law relating to refugee
protection through, as mentioned, guidelines or, possibly, Executive Committee
Conclusions,62 or its annual Note on International Protection.63
Courts are but one route through which to advance the international protection of refugees,
the unique mandate accorded to UNHCR under its Statute. Drawing on the jurisprudence of
the ICJ in the South West Africa cases,64 the standing of the organization in the international
legal order with respect to its authority to pronounce on the meaning and scope of the 1951
Convention is stronger than that of any group of judges or committee members. Given that
UNHCR has its statutory mandate to provide international protection to refugees who, by
definition, cannot avail themselves of the protection of their country of nationality or, if
stateless, country of habitual residence, then it too has a ‘sacred trust’ placed upon it by the
international community to meet this duty towards persons without any other form of
protection on the international stage. Therefore, in this regard, vis-à-vis the 1951 Convention,
UNHCR is akin to the International Committee of the Red Cross, which is seen as the
custodian of the 1949 Geneva Conventions.65 As such, its relationship to the 1951
Convention based on its statutory mandate ought to imbue its pronouncements on its
interpretation with greater authority than would ordinarily be accorded to a ‘mere’ treaty
body.66 Moreover, where one is dealing with an ExCom Conclusion,67 given that the
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Executive Committee consists of around half the member states of the United Nations, that
they are the states most involved in responding to the needs of refugees and other individuals
of concern to UNHCR, the ones that are most affected by migration (in other words, not just
contracting parties to the 1951 Convention), and that the Committee reaches its conclusions
by consensus, taking all those characteristics together, those soft law conclusions carry great
authority.68 In some ways, therefore, an international refugee court might undermine this
status of UNHCR as the custodian of international refugee protection.
6. Conclusion
A range of courts and treaty bodies pronounce in one way or another on the international
protection of refugees and other individuals of concern to UNHCR. However, ultimately,
even if some judges sitting on the ICJ in The Hague or the CJEU in Luxembourg or any of
the treaty bodies, whether international or regional, if they think they know what the 1951
Convention means, nevertheless, UNHCR still retains the mandate to provide international
protection to refugees, something which it achieves via courts around the world alongside a
whole host of other mechanisms. It is a demanding role, one facilitated over the decades by
Guy Goodwin-Gill in his advocacy and in all his writings.
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Related to this, but beyond the scope of this paper, can UNHCR’s diplomatic interventions with
governments around the world which are receiving, or even producing, refugee flows, lead to state practice that,
over time, consolidates into customary international law?
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