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The Age of Conflict:
Rethinking Childhood, Law, and Age
Through the Israeli-Palestinian Case!

Hedi Viterbo

10.1 Introduction: age, childhood, and law

‘Are you a child?’ To ascertain the answer to this question in relation to any given
individual, contemporary society, and law in particular, readily resort to another
question: ‘How old are you?? In both international child rights legislation® and
national laws,? the term ‘child’ is defined solely as a matter of age. The prominence of
age in relation to children is manifest in many other legal contexts, such as the ages of
criminal responsibility, consent, driving, or drinking.5

This legal fetishism of age is, in itself, questionable for reasons beyond the scope
of this chapter. Among other things, it ignores differences between same-age chil-
dren, disregards disparities in the meaning of childhood in different societies and

' LSE. I wish to thank Emily Jackson, Jenny Kuper, and Nicola Lacey for their ongoing, dedicated,
and supportive supervision of my doctoral research, of which the present chapter is part. I would also like
to thank Mimi Ajzenstadt, Daniel Monk, and Adi Youcht for their helpful comments.

> Cf. Clayton A. Hartjen, Youth, Crime, and Justice: A Global Inquiry (Piscataway, New Jersey, 2008)
1-2. However, the understanding of childhood as primarily an age category seems most salient within
contemporary Western societies: Allison James, Chris Jenks, and Alan Prout, Theorizing Childhood
(Cambridge, 1998) 60-1. For an example of a competing conception of childhood in which age is not
accorded as much prominence, see Thérésa Blanchet, Losz Innocence, Stolen Childhood (Bangaladesh,
1996) 414,

* A child’ is generally defined as any human being under the age of 18 years in, e.g., Convention on
the Rights of the Child (adopted 1989; entered into force 1990), art. 1; African Charter on the Rightsand
Welfare of the Child (adopted 1990 enered inta force 1999), are. 2. But see n. 127, below, and accom-
panying text. On the question of the applicability of the Convention on the Rights of the Child to the
Occupied Palestinian Territories see Eyal Benvenisti, ‘The Applicability of Human Rights Conventions
to Israel and to the Occupied Territories’ (1992) 26 Israel Law Review 24, 34-5; Philip Veerman and
Barbara Gross, ‘Implementation of the United Nations Convention on the Rights of the Child in Israel,
the West Bank and Gaza’ (1995) 3 International Journal of Children’s Rights 296. A “juvenile’ is similarly
defined as any person under 18 years of age in United Nations Rules for the Protection of Juveniles
Deprived of Their Liberty (adopted 1990), art. 11(a).

# Fora comparison of the age classification of young offenders in selected countries see Hartjen, n. 2,
above, 5-6; John Winterdyk (ed), Juvenile Justice Systems: International Perspectives, 2nd ed (Toronto,
2002), X1I-XIII.

> For further information, see, e.g., Hartjen, n. 2, above; Elizabeth S. Scotr, “The Legal Construction
of Childhood’ in Margaret K. Rosenheim (ed), A Century of Juvenile Justice (Chicago, 2002), 113,
113-14, 118-19, 121-2; Winterdyk, n. 4, above.
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communities, and neglects the socio-economic circumstances of ‘children’ The aim
of the present chapter, however, is neither to provide a thorough critique of age nor
an alcernative to it.” Instead, I endeavour to provide a contextualized investigation of
some of the central factors which inform the intricate interplay between childhood,
law, and age. To date, despite being a constitutive legal signifier of childhood, age has
remained relatively unexplored and under-theorized—as opposed to the attention
given to other social categories, such as gender, race, and class.?

Thecontextchosen for thisstudyisthe Occupied Palestinian Territories (hereinafter:
OPT), where children have played key roles, symbolically and practically.? An age
perspective on the situation in the OPT may render children demographically sali-
ent. If we imagine, provisionally and doubtfully, a ‘child” as anyone under the age of
18 years, most people residing in the OPT—53 per cent of Palestinians and a half of
Israeli settlers—will appear to be children.!® This population is significantly younger
than populations in the West!! and wichin Israel proper.'? Furthermore, most Israeli
soldiers serving in the OPT, while not ‘children’ according to the above definition,
are confined ro the relatively young age group of 18 to 21 years—another clue to the
significance of age in this context.

¢ Erica Burman, ‘Local, Global or Globalized?: Child Development and International Child Rights
Legislation’ (1996) 3 Childhood 45, 60—2: Allison James and Adrian James, Key Concepts in Childhood
Studies (Los Angeles and London, 2008) 7-8, 15; David Jeffress, ‘Neither Seen Nor Heard: The Idea of
the “Child” as Impediment to the Rights of Children’ (2006) 7 Topias: Canadian Journal of Cultural
Studies 75, 75-6.

7 Suffice it to note that alternatives of this kind, such as the ‘evolving capacities’ approach, mighralso
be problematic. On some of the possible problems of the ‘evolving capacities  approach see, e.g., Jeffress,
n. 6, above, 80-2.

8 On the relative disregard for age in the social sciences see, e.g., César Gonzéles, ‘Age-Graded
Sexualities: The Struggles of Our Ageing Body’ (2007) 11 Sex Cult 31; Emma Halliwell and Helga
Dittmar, ‘Qualitative Investigation of Women’s and Men's Body Image Concerns and Their Attitudes
Toward Aging’ (2003) 49 Sex Roles: A Journal of Research 75. More specifically, on the neglect of age in
childhood studies and in criminology, see, respectively, Anja Miiller, ‘Introduction’ in Anja Miiller (ed),
Fashioning Childhood in the Eighteenth Century: Age and Identity (Aldershot and Burlington, 2006) 1, 5;
Rachel Pain, “Theorising Age in Criminology: The Case of Home Abuse’ in Mike Brogden (ed), British
Criminological Conferences: Se/e’rterle(ew/ings—Vo/ume 2 (Belfast, 1997) 1.

? John Collins, Occupied By Memory: The Intifada Generation and the Palestinian State of Emergency
(New York, 2004) 35-74; Daniel Dor,  “Arafat Has Decided to Sacrifice [shmael™ The Intifada Children
in the Israeli Press’ in Naomi Bacon-Schnoor, Charles W. Greenbaum, and Philip E. Veerman (eds),
Protection of Children During Armed Political Conflict: A Multidisciplinary Perspective (Oxford, 2006)
257; Jonathan Kurrab, ‘The Children’s Revolt’ (1988) 17 Journal of Palestine Studies 26; New Profile—
‘The Movement for the Civil-ization of Israclj Society, Child Recruitment in Israel (Ramat Hasharon,
Israel, 2004); David Rosen, Armijes of the Young: Child Soldiers in War and Terrorism (Piscataway, New
Jersey, 2005) 91-131.

' Menachem Klein, “The Intifada: The Young Generation in the Front’, in Naomi Bacon-Schnoor,
Charles W. Greenbaum, and Philip E. Veerman (eds), Protection of Children During Armed Political
Conflict: A Multidisciplinary Perspective (Oxford, 2006) 45, 45-6. Forty-six per cent of Israeli settlers are
aged 17 years or under: Israeli Central Bureau of Statistics, Selected Data for International Child Day (2008)
(Hebrew), <http://www1.cbs.gov.il/reader/newhodaot/hodaa_template.html?hodaa:ZOOS1 12355, 2,

"' For example, in the US people under the age of 18 years comprise 23 per cent of the population:
US Census Bureau, Age and Sex (2009), <http://factﬁnder.census.gov/servlet/STTable?_bm:y&—geo_
id=01000US&—qr_name:ACS_2009_IYR_GOO_SOIO1&-ds_name=ACS_2009_1YR_G00_&—_
lang=en&¢-redoLog=false&-state=st&-CONTEX Tosts. In the UK people aged 19 years or under
comprise 25 per cent of the population: Office for National Statistics, Census 2001 (2001), <http:/fwww.
staristics.gov.uk/census2001/popZOOl/united_kingdom.asp>.

2 About 33 per cent of the Israeli population is under 18: The National Council for the Child, A4
Collection of Data from the Annual ‘Children in Israel—2009° (2009) (Hebrew), <http:/fwww.children.
org.il/Files/File/Leket%205hnaton2009.doc>, 1. This figure excludes non-citizen children, 74 per cent

of whom reside in East Jerusalem: ibid., 2.
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To a great extent, the [sracli occupation of the Palestinian Territories has been a
legalistic one:!? Tsraeli authorities have tended to rely on law as a basis to underrake
and justity their actions." Hence, the Israeli law in force in the OPT—which despire
its importance has been largely understudied'>— is an apt arena to examine age and
childhood in this context. By focusing on the encounter berween Isracli criminal law
(domestic and military) and minors in the OPT, the present chapeer rethinks the age-
childhood-law triangle and explores its complexity.

The first part of the chapter explains how Israeli criminal legislation conscructs
two different childhoods along national lines in the OPT. Two central disparities
concern the end of childhood and its uniformity: Israeli law defines 18 years as the
age of majority for Isracli settlers in the OPT, and 16 years as the age of majority for
Palestinians;'® additionally, Isracli law constructs Isracli minority as mostly unirary,
while dividing Palestinian minority into significant sub-categories, thereby consti-
tuting icas rclativcly fragmcmary.

Despite this contingency of childhood and age upon nationality, the relation-
ship between childhood, age, and law is not as simple as being merely determined
along national lines. Contrasting demarcations of childhood, different dimensions
of age, various meanings assigned to age, and conflicting age norms all bear on law’s
encounter with the child, and render age and childhood elusive. The second parr
of this chapter investigates the complex role these forces play in Israeli military law
(which applies to Palestinians), especially with regard to four manifestations of the
elusiveness of age and childhood. First, age categorics in Isracli military law evince an
ambiguous meaning. As will be explained, this terminological ambiguicy is informed
by competing demarcations of childhood and is linked to a broader incoherence
which characterizes the military legal system. Secondly, several military court rulings
have treated youth as an aggravating factor, thereby challenging prevalent age norms.
Thirdly, Israeli military court judges have occasionally determined Palestinian
minors’ sentences in consideration of what they saw as those minors’ physical age
(rather than their chronological age). Through these cases [ will explore how what |
term the ‘childhood body™ functions as a ‘body of evidence’, and how, through this
body, the judicial gaze establishes the child's ‘true’ age. Lastly, Palestinian minors are
often simultaneously ascribed two different ages: their age at the time of the offences
(which the court considers when determining their sentencing), and cheir age at the

'* Characterizing the Israeli occupation as legalistic differs from determining its legality. Lisa Hajjar,
Courting Conflict: The Israeli Military Courr Svitem in the West Bank and Gaza (London, 2005) 4, 27,
218-19, 248. Cf. Orna Ben-Naftali, Aeyal M. Gross, and Keren Michaeli, ‘Illegal Occupation: Framing
the Occupied Palestinian Territory' (2006) 23 Berkeley Journal of International Law 551,

'* Hajjar, n. 13, above, 27-8, 49-61, 129. 235-6, 243-4, 247-8; Emma Playfair, ‘Playing on
Principle? Israel’s Justification for its Administrative Acts in the Occupied West Bank' in Emma Playfair
{ed), International Law and the Administration of Occupied Territories (Oxford and New York, 1992)
205; Idich Zertal and Akiva Eldar, Lords of the Land: The War Quver Lrael's Settlements in the Occupied
Territories, 1967-2007 (New York, 2007) 341, 343-4, 361=71. On the centrality of the Israeli military
legal system see Hajjar, n. 13, above, 2-3, 16, 24, 26. 44, 187. On the centrality of the Israeli prisons see
Esmail Nashif, Palestinian Political Prisoners: Identity and Community (London and New York, 2008)
70,72, 94.

'* Apartfrom the present chapter, there has been very little academic writing on Israeli military legis-
lation, and virtually no writing on Israeli military court rulings.

'¢ In 2011, the age of majority in the Israeli military legislation (applicable to Palestinians) was raised
to 18 years. However, while this development might be of some symbolic significance. it is inconse-
quential in practice—among other reasons because even before the age of majority was formally raised,
Palestinians aged under 18 years had already been tried separately in military youth courts. See n. 54,
below, and accompanying text.
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time of the sentencing (which determines their eligibility for maximum-sentence
limitations). [ will describe how, due to this coexistence of different ages in the same
subject (the defendant), age and time both collapse and intensify.

The third part of the chapter focuses on two cases—one regarding a Palestinian
defendant and the other concerning Israeli settler girls—in which law’s subjects were
seen as obscuring their age. The concerns and confusion evoked within the legal sys-
tem are discussed in this section.

The chapter concludes by pointing, among other things, to the resonance of
the issues discussed in this chapter with other contexts outside Israel-Palestine,
including—but not limited to—international law, US law, and UK law. In light of
the significant commonalities among these different contexts, the [sracli-Palestinian
casc is read as a ‘super-experiment’, through which to rethink how age functions and
is utilized in the legal fabrication of childhood.

10.2 Age and nationality

Israel has concurrently operated two separate legal systems in the OPT (now exclud-
ing the Gaza Strip'7), effectively dividing the population there along ethnic lines.!8
On the one hand, Palestinians have been subject to Israeli military law and tried in
military courts!® for all sorts of offences, including those considered unrelated to
security.?® Israeli settlers in the OPT, on the other hand, have been extra-territorially
placed under domestic Isracli law,2! which contains a considerably broader array of
rights.

17 Israel withdrew its military forces from the Gaza Strip and evacuated its settlements there in 2005.
The courts now operating in the Gaza Strip are Palestinian milicary courts, run by the Hamas gov-
ernment. However, despite the formal pullout, Israel has occasionally arrested and interrogated Gazan
Palestinians. See Defence for Children and Save the Children, Child Rights—Situation Analysis: Right
to Protection in the Occupied Palestinian Territory 2008 (Ramallah and Jerusalem, 2008) 63. If pros-
ecuted, these Palestinians are tried in domestic Israeli courts. See Kathleen Cavanaugh, “The Israeli
Military Court System in the West Bank and Gaza’ (2007) 12 Journal of Conflict & Security Law 197,
199; Defence for Children—Palestine, Palestinian Child Prisoners (Jerusalem, 2009) 8. The issue of
whether the Israeli occupation of the Gaza Strip has terminated is in dispute. See, e.g., Susan Power,
‘War, Invasion, Occupation—A Problem of Status on the Gaza Strip’ (2009) 12 Trinity College Latw
Review 25; Yuval Shany, ‘Binary Law Meets Complex Reality: The Occupation of Gaza Debate’ (2008)
41 Israel Law Review 68, 76-7.

'* See, e.g., Ben-Naftali, Gross, and Michaeli, n. 13, above, 584; Hajjar, n. 13, above, 58—61; Ardi
Imseis, ‘On the Fourth Geneva Convention and the Occupied Palestinian Territory’ (2003) 44 Harvard
International Law Journal 65, 106.

' However, there have been notable exceptions, when Palestinians from the OPT were tried in
domestic Israeli courts. Cavanaugh, n. 17, above, 199-200; Hajjar, n. 13, above, 234. Furthermore,
Palestinian residents of East Jerusalem are tried in either Isracli military courts or domestic Israeli courts,
depending on where they are alleged to have offended. See, e.g., Defence for Children—DPalesrine,
n. 17, above, 8. Additionally, the Palestinian Authority currently operates local courts in the West Bank
(alongside the Israeli military courts), authorized to try Palestinians in civil and criminal matters which
the Israeli military views as internal to Palestinian society. Asem Khalil, Formal and Informal Justice in
Palestine: Dealing with the Legacy of Tribal Law’ (2009) 184 Etudes Rurales 169; Shany, n. 17, above, 78.
Palestinian citizens of Israel are tried in the domestic Isracl; legal system.

2% Hajjar, n. 13, above, 59, 255. See also Raja Shehadeh, 7he Declaration of Principles and the Legal
System in the West Bank (Jerusalem, 1994) 23, 25; Sharon Weill, “The Judicial Arm of the Occupation:
The Israeli Military Courts in the Occupied Territories’ (2007) 89 International Review of the Red
Cross 395,

' Ben-Naftali, Gross, and Michaeli, n. 13, above, 584; Hajjar, n. 13, above, 58~9; Shehadeh, n. 20,

above, 24-5. In principle, the military courts have jurisdiction over Israeli settlers living in the West
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The national identity ascribed to suspects and defendants in the OPT thus deter-
mines how Israeli law classifies and rrears them. One basic disp:lriry in this reg:xrd
is the age of majoriry. Whereas Isracli defendants are defined (by the domestic leg-
islation) as minors up to the age of 18 vears,2? Palestinian defendants are defined as
minors (by the military legislation??) up to the age of 16 years.** that is, two years
younger.

Another nationally-based difference concerns the degree of fragmentation within
childhood. The domestic law delineates Israeli minority as mostly unitary: for almost
all purposes, ‘minor’ is the only age category in use.? Isracli military law, in com-
parison, constructs Palestinian minority as relatively fragmentary, by emploving
three sub-categories:?® the first, ‘child’, denotes any person under the age of 12 years.
Palestinians under the age of 12 years bear no criminal responsibilicy,?” similarly
to their Isracli peers.?® The second sub-category is ‘vouth', referring to any person
aged 12 or 13 years old. The maximum prison sentence which can be imposed on
Palestinian ‘'youth' (12-and 13-year-olds) is six months.?? whereas Israclis of the same
ages cannot be sentenced to prison at all** "Tender adult’, the third sub-category,
denotes any person aged 14 or 15 years old. The maximum sentence for Palestinian
tender adults” (14- and 15-year-olds) is one year, but only if the defendant is charged
with offences for which the maximum sentence does not otherwise exceed five
years.”! This one-year limitation rarely applies, however, because Palestinian minors
arc usually charged with offences for which the maximum sentence does exceed five
vears.’2 For example, the maximum sentence for stone throwing—the most com-
mon charge against Palestinian minors—is 10 years, or, if the stones are thrown at a
driving vehicle, 20 years.??

This classificatory system is not entirely unparalleled: similar fragmentary mod-
els have been in use in Germany, Switzerland. Finland, Hong Kong, and else-
where* Such fragmentary models of classification seem to echo psychological
(mainly developmental-psychological) and sociological truth-claims about the

Bank but. almost invariably, settlers are tried by domestic [sraeli courts: Hajjar. n. 13, above, 5, 58-9, 81,
255; Zertal and Eldar, n. 14, above, 372-3.

22 Youth Law (Adjudication, Punishment. and Modes of Treatment) (1971, tith amendment 2008),
art. 1.

' Israeliauthorities consider the military orders as constituting ‘primary legislation corresponding ro
acts of Parliament or Laws". David Yahav (ed). Iorwel. The ‘Intifada’ and the Rile of Lare (Tel Aviv, 1993),
23. Cited in Shehadeh, n. 20, above, 31,

24 Order 1651 Concerning Security Provisions {(Integrated Version) (Judea and Samaria) (2009)
(Hebrew), <http://wwwlaw.idfil/SIP_,ST()RAGF,/Hlss/i/(»Sﬂpdf‘>‘ art. 136. Only for the purpose of
release on bail, a ‘minor’ is defined as a person aged 12 to 17 vears inclusive: ibid.. art. 181(a),

** Onlyin the particular context of obtaining evidence is the term “child " used (denoting anyone under
the age of 14 years). Law to Amend the Rules of Evidence (the Protection of Children) (1955), are. 1.

26 These three sub-categories are defined in Order 1651, n. 24, above, art. 1. | use liceral translation of
the Hebrew sub-categories which appear in the Israeli legislation.

2" Ibid., art. 191.

*® Denal Code (1977), art. 34(F). 29 Order 1651, n. 24, above, art. 168(h).

0 Youth law, n. 22, above, art. 25(d). 31 Order 1651, n. 24, above, art. 168(c).

2 According to my independent sample of military court cases. See also Defence for Children—
Palestine, n. 17, above, 99-100.

* Order 1651, n. 24, above, art. 212.

* For example, German law uses the categories ‘child” (up to the age of 13 years), ‘juvenile’ (ages
14-17), and ‘youngadult’ (ages 18-20): Winterdyk, n. 4, above, 171-205. See also Donald . Shoemaker
(ed), International Hundbook on fuvenile Justice (Westport, Connecticut, 1996) 1278, On other frag-
mentary models ofage classification used in Switzerland, Finland, Hong Kong, the Cayman [slands, the
Philippines, and Nigeria see Paul C. Friday and Xin Ren {eds), Delinquency and Juvenile Justice Systems in
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existence of standard stages of cognitive and emorional development and/or of

socialization.?> Through the fragmentation of childhood and the use of develop-

36

mental-like terminology,*® such models intensify age norms?” and normalize age

homogeneiry.?®

What is distinctive of the situation in the OPT is thus not the application of either
model of age (the unitary or the fragmentary), bur rather cheir simultancous applica-
tion, which contributes to constituting two different childhoods—Palestinian and
Isracli—in the same territory.® For this reason, the Israeli-Palestinian casc is a strik-
ing reminder of the need for childhood studies to acknowledge the intersectionality
of ‘child” and other social categories.*®

10.3 The elusiveness of age

While childhood and age scem significantly contingent on nationality in Israel/
Palestine, their legal construction is much more complex than merely an unequivo-
cal echo of the dominant national imaginary. In fact, the boundaries of childhood—
temporal (for instance, the ending of childhood, the time of transition between its
supposed stages) and spatial (for example, the type of courts where defendants of
a cerrain age are tried)—are considerably clusive. The present section identifies in
Israeli military law four manifestations of this elusiveness—four different challenges
to age demarcations and age norms, which exemplify that childhood and age are far
from being stable, clear, or definite. Parenthetically but importantly, while the term
‘clusiveness” describes here the equivocal demarcation of childhood, by no means
am I implying that if only childhood could be tracked down and unmasked then it
would be fixed and tangible: my understanding of childhood is as innately fuid (ver
this issue exceeds the scope of chis chaprer). !

the Now-Western World (Monsey, New York, 2006} 56, 90; Hartjen. n. 2, above, 5—6: Winterdvk, n. 4,
above, xii—xiii, 219.

35 On these psychological and sociological understandings of childhood see, e.g.. James, Jenks, and
Prour, n. 2, above, 204,

¢ On developmentalist conceptions) of childhood see Lynn Fendler, "Educating Flexibie Souls:
The Construction of Subectiviey through Developmentality and Interaction” in Kenneth Heltgqvist and
Gunilla Dahlberg (eds), Governing the Child in the New Millennium {London and New York, 2001) 119;
Nancy Lesko. Act Your Agel: A Cultural Construction of Adolescence (New York and London, 2001) 137,
Nikolas Rose, Governing the Soul: The Shaping of the Private Self. 2nd ed (London and New York, 1999)
142-54.

" The phrase “intensification of age norms’ is borrowed from Howard P. Chudacoff, How Old Are
You: Age Consciousness in American Culture (Princeton, 1989) 65-91.

*% On the uniqueness areributed to different age groups, see Lesko, n. 36, above, 107.

7 Alongside the disparity between the legal treatment of Palestinians and Israelis in the OPT {chil-
dren and adults), Hassin has pointed to the discrimination of Arab vis-3-vis Jewish juvenile delinquents
in Israel proper. See Yael Hassin, "Minority Juvenile Delinquents in the State of Israel and the Social
Reaction to Their Delinquency’ (1997) 17 Hevra U-Revaha (Society and Welfare) 283 (Hebrew).

*® On this need sce, e.g.. Peter Hopkins and Rachel Pain. *Geographies of Age: Thinking Ratienaliny’
(2007) 39 Area 287, 289-90; Gill Valenrine, ‘Boundary Crossings: Transitions from Childhood to
Adulthood™ (2003) 1 Children's Geographies 37, 39.

! For some work on the elusiveness and fluidity of childhood see David Buckingham, After the Death
of Childhood: Growing Up in the Age of Electronic Media (Cambridge, 2000) 3-4, 10, 14, 21-40: Chris
Jenks. Childhood, 2nd ed. (London and New York, 2001) 112, 11718, 128, 1301, 144-5, 147, 150:
David Kennedy, 7he Wel/ of Being: Childhood, Subjectivity, and Education {Albany. New York, 2006)
xi=xit, 12, 15-17, 71-3, 935; Nick Lee, “lhe Challenge ot Childhood: Distributions of Childhood's
Ambiguity in Adult Institutions’ (1999) 6 Childhood 455: Helga Zeiher, Dympna Devine, Anne Trine
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The Isracli-Palestinian case thus exemplifies the dialecrical function of law in
reproducing the very elusiveness that it seems to dread. On the one hand. law strives
to torge and consolidate childhood through age demarcations (which, in turn, are
informed by national demarcations). On the other hand, law not only makes but
also unmakes age by reproducing and contributing to its elusiveness, as will now be
demonscrated.

10.3.1 The ambiguity of age terminology

Isracli law’s differential demarcation of childhood(s) along national lines in the OPT
has been denounced repeatedly by various non-governmental and inter-govern-
mental organizations . For instance, the UN Committee on the Rights of the Child
recently expressed its concern that ‘Israeli legislation continues o discriminate in the
definition of the child berween Isracli children (18 vears) and Palestinian children in
the occupied Palestinian territory (16 years)' 2

Notwithstanding their importance, such statements, by focusing on the Isracli
legislation, ignore the question of how Israeli courts interpret and apply age catego-
ries in practice. Examining this overlooked issue may lead to the conclusion thar,
at least in relation to Palestinian minors, age demarcations have been considerably
more clusive than both NGOs and Israeli legislation present them to be. As will be
demonstrated, the meaning of age categories in Isracli milita ry law is, in effecr, inde-
terminate and ambiguous. This ambiguity is manifest in different wavs which, as the
following discussion will make clear, involve factors pertaining to broader complexi-
ties and elusiveness of both the milirary law and childhood.

As explained above, Isracli military legislation (applicable to Palestinians) currently
defines a ‘minor’ as anyone under the age of 16 years.™ But this definition is a very
recent development. Until 2009, the military legislation did not include any defini-
tion of ‘minor’** the age categories in use in this legislation were “child” (under 12
vears of age), ‘yourth” (12 or 13 years old). and ‘tender adule (14 or 15 vears old). S Prior
to 2009, it was only in the domestic legislation (applicable to Israclis) that ‘minor” was
defined, and there it has been defined as anyone under 18 years of age.*®

Hence, unsurprisingly, uncil 2009 military courts offered two competing inter-
pretations of the term ‘minor’. On the one hand some judges defined ‘minor” as

referring to Palestinians up to the age of 16 years.'” This interpretive approach could

Kjorhole, and Harriet Scrandell (eds), Flexible Childhood? Exploring Children's Welfire in Time And Space
(Odense, Denmark, 2007) 11-12, 14, 49-51, 55-6.

"2 United Nations Committee on the Rights of the Child, Consideration of reports submitted by States
parties under article 8 of the Optional Protocol to the Convention on the Rights of the Child on the involve-
ment of children in armed conflict— Concluding Observations: Iael (2010)., <htep://www2.ohchr.org/
english/bodies/crc/docs/ CRC-C-OPAC-ISR-CO-1.pdt>, 2.

4 N. 24, above, and accompanying text.

“* More accurately, a definition of ‘minor” appeared in the military legislation since 1975, bur the
legislation explicitly stated that this definition applied only for the purpose of release on bail: n. 24,
above. This provision was originally anchored in Order 132 Concerning the Adjudication of ]m enile
Delmqucntﬂ (1967), art. 7a(e). Also, in 1988, an order—which has since then been annulled—defined a
‘minor’ as ‘anyone who cannot be criminally prosecuted due to his [sic] age': Order 1235 Concerning the
Supervision of Minors’ Behaviour (1988), art. 1.

*% Nn. 26-33, above, and accompanying text.

¢ N. 22, above, and accompanying text.

" See, e.g., Case 2651/09 The Military Prosecution v. Hasnia [2009] (Mil. Ct. App.) (stressing thata

16-year- old is not a ‘minor “according to the military law). There are many similar rulings.
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have derived mainly from the fact that the three age categories applicable to minor
Palestinians—'child’, ‘youth’, and ‘tender adult —extended up to the age of 16 years.
On the other hand, in numerous military court rulings, judges classified and referred
to Palestinians aged 16® and 174° years old as minors. This lacter interpretation of
minority may have been influenced by domestic Israeli law’s definition of ‘minor as
anyone under the age of 18.5°

[n July 2009. the military legislation was amended to add a definition of ‘minor’
(as anyone under 16 years of age), alongside the age categories “child’, ‘youth’, and
‘tender adult’, which remained in force. But while one might have expected this to
resolve the interprertive incoherence among the judiciary, rulings given after chis leg-
islative revision indicate otherwise. For instance, a ruling by the Military Court of
Appeals stated, in stark concradicrion to the letter of the military legislation, thar a
defendant, who had been ‘about 16 years old™>' when perpetrating the offences attrib-
uted to him, ‘was @ minor when com mitting the offences’. 52

Another amendment made to the military legislation in July 2009 was the stipula-
tion that hearings concerning Palestinian ‘minors’ be held separately from those con-
cerning adules. This separation between minors and adules could have been expected
to be carried ourt along the age of 16 years, since this age was now defined in che
military legislation as the age of majority. But here too, judicial practice rendered age
much more ambiguous than the legislation (or the military’s public statemencs’?)
alone would indicate: in practice, the military courts have voluntarily extended the
separate adjudication of minors to Palestinians up to the age of 18 years.’*

Thus, in the Isracli military courts, che meaning of ‘minor” has remained highly
ambiguous, even after a definition of the term was added to the milicary legislation in
2009. Furthermore, the ambiguity of age terminology in the military law concerns
not onlv ‘minor’, but other age categorics as well. For instance, whereas the mili-
tary legistation unequivocally defines a “tender adult’ as anyone aged 14 or 15 vears

"8 There are many exa mples. See, c.g.. Case 66/03 The Military Prosecutor v, Abu Setfra [2003] (Mil. Cr.
App.): Case 2274/05 The Military Prosecutor v. Abda [2005] (Ml Ce App.): Case 3098/07 7he Milirary
Drosecution v, Harfush [2007) (Mil. Ce. App.li Case 1442/09 Ruroasma v, The Military Prosecucion 2009]
(Mil, Cr. App.).

"% Here, too. the examples are numerous. See. e.g.. Case 128/02 Rudsi 1 Military Prosecutor 2002
(Ml Coo Appo) Case 30/04 Sarita v, The Military Prosecutor [2004] (Ml Cr, App.): Case 4361/07
Amarna v, The Military Prosecution 12007] (Mil. Cr. App.): Case 2728/09 Halil . The A filitary Prosecution
120097 (Mil. Cr. App,).

SN 22 above.

' While the courc's use of the word “about” further illustrates the elusivencess of age, according to the
information in the court ruling the defendant was indeed 16 vears old ar the time.

52 Case 1528109 Muassarivah v The Military Prosecution [2009] (Mil. C. App.) (emphases added).
Thereare other military rulings which, even after the amendment to the military legislation, referred to
defendantsaged 16and 17 vearsold as ‘minors”. See, e.g.. Case 2689/09 The Military Prosecution v Yamin
[2009] (Samaria Mil. Ce.); Case 3291/09 The Military Prosecution v, John Doe (2010} (Samaria Mil. Ceo:
Case 4770/09 The Military Prosecution v Stfadi [2009] (Samaria Mil. Cr.)

s3

The Military Prosecution, Aunual Activity Report—2009, at 91 (2010) (Hebrew), <htep:/iwww,
law.idf.il/sipgmmgc//}‘Il.FS/()/W().de ("The {military] order was amended [...] so chat a military
vouth court has been established., in which ... cases of minors under the age of 16 would be heard )

S Case 2919/09 The Military Prosecutor v. Abu Rubima {20091 (Mil. Ct. App.) (the [military| courts
have voluntarily adoped the age of minority in Isracl fnamely, 18 years], for the purpose of separat-
ing the proceedings of minors from those of adults.). See also Hanan Greenberg, ‘Military Ushers
Tuvenile Court Pilot Progiam (9 June 20093 Yier Newn, <11[[p:/’/\\'\\‘w._\'ncrzwws.com/nrrlcleq/(),*;“)40,I,,
3728449.00. hemls.
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old, Military Court of Appeals judge Daniel Friedman stipulated that a 17-year-old
defendant 'is a tender adult, as he has not yer turned 18 years old'*5

The salient ambiguity of age terminology could be read against the backdrop of a
wider incoherence, arguably characteristic of the Israeli military legal system. This
institutional incoherence is manifest, among other things, in the substantial dispar-
ity which has been argued to exist between the sentences Isracli military courts issue
for similar charges.® More specifically, military court rulings have been inconsiscent
in relation to the punishment and detention of Palestinian minors—as the Military
Court of Appeals itself has admirted.5”

Alongside the inconsistencies of the military legal system, what may also be at play
in relation to the ambiguity of age categories is a collision between two competing
demarcations of the child/adult divide. As explained, on the one hand, military law
defines theage of 16 years as the threshold between childhood and adulthood. On the
other hand, 18 years is probably the socially dominant (or at least a more dominant)
drawing of the age of majority. The latter conception is manifest in myriad popular
and professional representations of childhood., across various cultural, political, and
legal sites.®® These include domestic Israeli law, where 18 years marks majority not
only with regard to offending, burt also for many other purposes, such as voting,
conscription, and various legal obligations and issues concerning the child-parent
relationship. The different interpretations of ‘minor’ by military court judges may
thus reflect different understandings of how to resolve the collision berween these
two competing demarcations of the end of childhood.

Whatlinks these two frontiers—the insticutional incoherence of the military legal
system and the collision between competing demarcations of childhood—is the
indeterminate influence of domestic Israeli law on the military law: according o the
military courrs, while the domestic law is not operative in the OPT with regard to the
adjudication of Palestinians, there are nevertheless some links berween the domestic
and milicary laws.® ‘Some links’ is the key phrase here. since the exace nature and
strength of these links have been left to the discretion of cach military court judge.
Consequently, when determining the meaning of ‘minor’ and other age caregories,
some military courrt judges have ignored the domestic law, while others have advo-
cated adherence to it (and to its marking of 18 vears as the age of majority).°® This has
contributed to the aforesaid incoherence of the military law, and has sustained the
collision between the competing demarcations of the age of majority.

One military court rulingadvocating compliance with the domesric law stipulated,
for instance, that ‘@ minor is @ minor is a minor. whecher he [sic] lives where [domestic]

55 Case 28/04 Abu-AlShabab v, The Military Prosecuror [2004] (Mil. Ct. App.).

*¢ Hajjar, n. 13, above, 256.

57 Case 355/03 Abiyat v. The Military Prosecuior [2004] (Mil. Cr. App.): Case 4497/08 The Military
Prosecution v. Hawajah {2008] (Mil. Cr. App.). One military judge further described the military pros-
ecution as inconsistent in relation to the sentences it requests to be imposed on minors: Case 1261/09 The
Military Prosecution v. Al-Farukh [2009] (Judea Mil. Ct.).

*® My use here of the terms ‘legal’, “political’. and ‘cultural’ is not aimed to mark them as dispa-
rate realms. On the indistinguishability of the ‘legal” from the ‘extra-legal’ see, e.g., Nikolas Rose and
Mariana Valverde, ‘Governed by Law?' (1998) 7 Social & Legal Studies 541, 545—6: Dierre Schlag, “The
Dedifferentiation Problem’ (2009) 42 Continental Philosophy Review 35.

% See, e.g., Case 2912/09 The Military Prosecution v. Abu Rabma [2009] (Mil. Cr. App.).

% Judges who have chosen to emphasize the influence of the domestic law on che military legal sys-
tem, attributed chis influence among other things to the fact thar the legal education of military court
judges, in Israeli higher education institutions, is based on the domestic law. See. e.g., Case 3975/04 The
Military Prosecution v. Nemer [2006] (Judea Mil. Cr.).
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Israeli law fully applies to him, or elsewhere [namely in the OPT], where [domestic]
Israeli law indeed does not fully apply but there is a real influence of the [domestic]
Israeli legal system’8" This ruling could be read as implying that, to some extent. the
definition of ‘minor’ in the military legislation (as anyone under the age of 16 years)
is only formal, and that the ‘true’ substance of ‘minor’ is different. This argument was
expressed more explicitly in a ruling of the Military Court of Appeals from 2003. The
two defendants in that case had been 16 vears old at the time of the offence, and the
judge declared that while they were ‘(fJormally...adults according to the [military!
law in the Area [that is, in the OPT], ... their adulthood is merely formal’ ¢* Another
ruling of the Military Court of Appeals, from 2004, can be read as betraying a simi-
lar sentiment: in that case, the court rejected an appeal by a Palestinian defendant
whose age, at the time of the offences, had been berween 15 and 17 years. In its
ruling, the court declared that ‘the [defendant’s] appeal is... grounded on...|his]
age—or perhaps his “minority”™ "% Why, one may wonder, did the court put the
word ‘minority’ in quotation marks> A possible reading is thar, in order to justify its
decision, the court resorted—consciously or not—to portraying the defendant as
not a minor in the full sense of the word. and hence the quotation marks. These rul-
ings implicitly or explicitly depict the military legislation’s demarcation of the age of
majority as a formal demarcation. which supposedly coexists alongside a ‘truer’. more
substantial demarcation of childhood. Sixtcen- and 17-year-old Palestinian defend-
ants are thereby labelled as both children (in what is seen as the socially dominant
sensc of the word) and non-children (in the formal, legal sense).

In interim conclusion, we have witnessed the ambiguous meaning of age catego-
ries in Isracli military law—ambiguity which has persisted even after a seemingly
unequivocal definition of ‘minor’ was added to the military legislarion. And as has
been explained, this ambiguity

and the debate abour the ‘true’ age of majoritv—
are both linked to a broader incoherence of the military legal system, to an inde-
terminate relation berween the milicary and the domestic laws, and ro a collision
between competing socio-legal demarcations of childhood.

10.3.2 Youngand aggravating

The military legislation instructs courts, when determining a minor’s sentence, to
take into consideration his or her age at the time of committing the offence.®* This

instruction, adopted from the domestic legislation,®” seems to be based on the prev-

66

alent association of childhood with innocence *® and the consequent conception—

shared by many criminal legal systems worldwide—of young age as a mitigating
factor. However, in practice, Isracli military court judges have held on several occa-
sions that young age can, in fact, be an aggravating factor when determining the
sentence. By so asserting, these judges departed from the prevalent understanding

e Case 2912/09, n. 59, abave (emphasis in original). The judicial use of the term “Fsraeli law” to denore
only domestic Israeli law. which is typical of Israeli popular and legal discourses, reproduces the popular
Israeli conception of the OPT as located outside Israeli space and time.

6 Case 65103 The Military Prosecution v. Abu Hagier [2003] (Mil. Cr. App.) femphases added ).

o3 Case 1553/07 Karini v. The Military Prosecution [2007] (Mil. Co. App.l.

o4 Order 1651, n. 24, above, art. 168(a). 05 Youth law, n. 22, above, art. 25(¢).

6 On this association sce, e.g.. David Archard. Children- Righte and Childhood (1 ondon and New
York, 1993) 22, 37-41; James and James, n. 6, above, 50, 74-6. 140: Jenks. n. 41, above. 49,58, 624,
75-6, 119, 124-5.
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of childhood and voung age, and in that sense undermined the child/adult
differentiation.

An early case in which the court described voung age as an aggravating circum-
stance dates back to July 1967—only a month after Israel completed its occuparion
of the Palestinian Territories, and more than a decade before the aforesaid considera-
tion of age was introduced into the military legislation. In that case, military judge
Avraham Fechter stated that under certain circumstances, vouth could be an aggra-
vating factor: ‘As regards criminal terrorist activity which includes using weapons,
the defendants’ young age works against them when determining the punishment, inas-
much as for such roles and goals young people are the best suited, and when these
people hold weapons to realize their intencs. they should be punished severely in
order to prevent other voung people of their age from being tempted by adventures
of this sort.'¢”

Young age was again depicted as a portentially aggravating factor in another mili-
tary court ruling, more than three decades later. In 2003, military judge Ori Egoz
conceded that young age is a mitigaring facror in principle, but added thar according
to rulings by the Military Court of Appeals, ‘the age consideration will be an aggra-
vating circumstance, when the minors are sent to carry out missions precisely because of
their age to prevent a stricter punishment from being imposed on the sender should
he [sic] take action [instead of sending the minor to act for him]. ... Implementing a
lenient punitive approach might lead to the opposite of the desired result, and encour-
age the use of minors to interfere with public order and security. Young age cannot
grant immunity to the imposition of deterring punishments (see: [SA A/291/91: JSA

A1228/92%8), and the court is obligated to make its concribution to eliminating chis
phenomenon’.¢?

The basis for judge Egoz's argument is a scenario in which Palestinian adules take
advantage of the law’s leniency towards children, by intentionally choosing voung
children to carry out terrorist arracks. To justity her stance, judge Egoz depicted
this scenario as an epidemic, arguing that such use of ‘young children and vouth
spread during the violent rampages in the beginning of the 90s when children were
sent to throw stones and Molotov cockeails and to participate in violent disorderly
conducts. Unfortunacely, the circumstances of the case before us prove that a simi-
lar negartive phenomenon might also spread nowadavs, although through much
graver crimes such as weapons smuggling and the execution of gunshort terrorist
attacks.®

This narrative, in which Palestinian children commonly serve as devices in che
hands of adult terrorists, was designed to establish the necessity of judge Egoz’s
stance that young age could be an aggravating factor. ‘T am not happy’, stated Egoz,
‘to [make] this harsh assertion from which derives the reduction of the relative weight
which should be given to the fact that the offender is a young youth, but the state of
affairs now in the region [that is, in the West Bank] and the worry of an increase in

¢ Abstract of the ruling in Case 331/68 The Military Prosecutor v. Abd Al-Mussa and other« [possibly
1969] (Nablus Mil. Ct.) in Milicary Artorney General's Office, Selected Rulings of the Military Conrts in
the Administered Territories—ruol. | (1970}, 252, 253. Some information on the case is unknown because
the only two documents that have been published are a court decision (regarding one of the defendants,
anadult) and a summary of the court’s ruling.

8 Tcurrently do not have these two military court cases in my possession.

9 Case 3900/03 The Military Prosecutor v. Al-Nusirar [2003] (Judea Mil. Cr.) (emphases changed).

0 Ibid, {(emphases changed).
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such crimes, make this assertion inevitable.”7! Eventually, judge Egoz translated her
view of young age as aggravaring into an exceptionally harsh sentence of 14 months
(six months in prison and eight on probation). This ruling disregarded the fact that
the defendant was 13 years old ar che time of the sentencing, and that the military
legislation therefore limits his sentence to six months.”?

As we have seen, both judges Fechter (in 1967) and Egoz (in 2003) described youth
as aggravating in order to accentuate the need for deterrence.”? At the same time,
the two judges hoped to deter different groups: Fechter aimed to deter ‘other young
people’/* whereas Egoz endeavoured to discourage adults (from using minors for ter-
rorist purposes).”® This disparity is perhaps duc to their different views of child-adult
relationships: Egoz considered Palestinian minors to be passively and instrumentally
used by Palestinian adults, whereas Fechter depicted them as calculated and porent.

In 2004, another military judge. Yoram Hani'el, voiced a stance similar to that
of judges Fechter and Egoz: “experience shows that the appellant’s young age has a
twofold consequence. On the one hand we take his age into consideration. ... Buton
the other hand, Ais age also has an aggravating consequence, as it becomes clear rime
after time that chere is a directing hand in the sending of minors by adults to actions
endangering their lives as well as the lives of others. Their purpose is to receive a leni-
ent sentence thanks to the [sic] young age.”™

Notwithstanding some differences in their reasoning, all three judges portray the
Palestinian child as a challenge to age norms—and therefore as a challenge to child-
hood. The Palestinian child is said to be involved in executing terrorist attacks, and
this dcpiction contests the common association between young age and innocence
(which is the basis for secing young age as a mitigating circumstance). Thus, the
Palestinian child is portrayed as a Trojan horse: on the surface a child—an emblem
of innocence—burt in practice the ultimate challenge to childhood.”™

10.3.3 Bodiesof age

So far, we have seen how the elusiveness of the boundarics, meaning, and nature of
childhood and age manifests itself through two different phenomena: the ambiguiry
of age terminology and the view of youth as aggravating. Disparate, sometimes con-
ficting, conceptions of age and childhood have appeared to be at play with regard to
these two manifestations of elusiveness.

Also contributing to the elusiveness of age is the porentially competing “evidence’
according to which age can be determined. Several rulings of the Isracli milicary

"1 Ibid. {emphases changed).

"2 For this reason, the Military Court of Appeals reversed this ruling, and clarified that the six-month
limit refers to the prison sentence together with the probation period. Case 358/03 Al-Nasirat v. The
Military Prosecutor [2003] (Mil. Cr. App.).

7% This raises the question, which in itself is beyond the scope of the present chapter, of how effective
harsh sentences can be in deterring politically motivated perpetrators.

"t N. 67, above.

" N. 69, above. However, che Military Courc of Appeals eventually shortened the prison sentence
imposed by judge Egoz from six to three months, and held thatalthough ‘the inclusion of minors in such
[terrorist] offences should truly be discouraged, ... this deterrence should be achieved through punish-
ing those wdults who exploit minors in their activity, as harshly as possible”: Case 358/03, n. 72, above
(emphasis in original).

"6 Case 30/04, n. 49, above,

Lhis portrayal is possibly shared also by the two rulings cited in judge kgoz's decision. See n. ob,
above, and accompanying text.
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courts, which will now be discussed, exemplity this ‘competition of age’ In chese
rulings. judges examined and took into considerarion the appearance of Palestinian
minors physical age, even when it was seen as discrepant from these minors' chrono-
logical age. As will now be demonstrared, the judges” willingness (and even desire)
to observe children as *bodics of evidence ™ show age to be open for contention and
negotiation.

Thus, in one case, a military judge justified a relatively short sentence (in Isracli
military law terms), on the grounds, among others, that *[t]he defendant in chis case
is 13+ years old, but physically he looks no older than 9 years.”

[n another case, the court rejected the plea bargain reached by the partics, and
instead imposed a significantly shorter sentence. The judge justified this decision
by noting, inter alia: “The defendant came across to me as honestly remorseful, an
impression intensified by the fact that he was a voung child who aecording to his exte-
rior appearance looks musch younger than his age [15 vears old at the time of his arrest],
short, weak and undeveloped’3° The military prosccution successtully appealed this
decision, and the Milicary Court ot Appeals doubled the lengrh of the sentence, while
nevertheless stipulating: ‘T too have been able to observe the appellant, and | must con-
cur with the assertions of the first instance court abour e level of his physical and
mental development.'s!

Ina later casc, the court ordered a defendanc’s release from detention under cor-
rain restrictions, justitying this decision by describing the defendant as "a 14 year
old minor, of @ minor body size, whom detention . .. will not benefit to say the lease’ 82
A year later, in yet another case, the court justified the sentence it imposcd, which
was shorter than requested by the military prosccution, by contending, among other
things: ‘before me stands a defendant who has not ver turned 16 years old (and i1
should be noted that his appearance is even younger). ... In such a case, prolonged incar-
ceration ... . is likely to gravely harm his rehabilitacion chances and conscquently che
public interest as well.'8?

While young appearance was scen in these four cases as a mitigating facror. the lack
of such appearance could correspondingly be seen, under certain circumstances. as
anaggravating factor. This is illustrated by a ruling of the Military Court of Appeals,
which stipulated: ‘the appellant’s voung age [17 vears at the time of the offences| can-
not justify a substantial shortening of his punishment. since he is not a minor, but a

~8

Thisis a paraphrasing of Heacher Dcruz, “The Social Construction of Child Maltreatment: The
Role of Medical Practitioners' (2004) 4 Journdal of Social Work 99, 105. Of course. adulthood bodies have
also been used as a source of evidence: for example. profiling and other tech niques mark certain bodies as
more or less threatening, See, e.g.. Louise Amoore and Marieke de Goede, “Transactions after 9/11: the
banal face of the preemptivestrike (2008) 33 Transactions of the Instituse of British Geographers 173,

" Case 1506/06 1he Military Prosecutor . Subih [2006] (Judea Mil. Cr) {emphasis added). This deci-
sion was reversed, less than a week later, by the Military Coure of Appeals judge Nethanel Benisho., who
sentenced the defendant to five months in prison, 10 months on probation, and a fine of 1000 New Isracli
Shekels: Case 1413/06 The Military Prosecutor v. Sabih 12006) (Mil. Cr. App.). The Court of Appeals’
ruling made mention of (bur did not criticize) the Arst instance court's consideration of the defendant’s
young appearance (‘the first court reached . .. [its] conclusion in reference to the . ldefendant’s] exterior
looks).

80 Case 4668/06 The Military Prosecutor v. Haluf [2006] (Judea Mil. Ct.) {emphases added).

81 Case 1350/07 The Military Prosecutor v, Haluf 12007] (Mil. Ct. App.) {emphases added).

82 Case 4380/08 The Military Prosecurion v. Flawajal [2008] (Judea Mil. Ce) ¢

(emphasis added).
83 Case 1261/09, n. 57, above (emphasis added).
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person who according to his age, and also according ro his looks, should have under-
scood well the severe consequences of his acts.®*

At the same time. in a legal system which has occasionally treated youth as an
aggravating factor (as discussed earlier), young appearance was seen not only as a
mirtigating bur also as an aggravating consideration. In 2003, in the Bet El Military
Courr, military judge Menashe Vahnish ruled that 18-year-old Muhamad Salch
Salim Sha‘alan be held in detention until the end of the proceedings in his mat-
ter. In explanation of his decision, judge Vahnish contended that treating his young
appearance as an aggravating factor could protect the defendant from unwanted
adult influences: “according to the evidence [in the case] and a visual observation of the
defendant’s face, he is a young youth in his adolescence who appears to be influenced
by others....[Rleleasing him [from detention] ... might bring him to be again under
the influence of those people.®?

The six cases discussed thus far exemplify how the child’s chronological age can be
rivaled by the judge’s gaze at the ‘childhood body’ (a phrase used here to convey the
complexity of the body-child(hood) relationship®®). The childhood body—a con-
stitutive and inseparable part of the category ‘child® —scrves as a means through
which the court can produce claims about the “true” age of the child. These claims, in
curn, reflect and reproduce developmentalist conceptions of childhood (psychologi-
cal and other). ¥ and bodily stercotypes of ‘the normal child'®?

To explore further the role of the childhood body in this context, the legal knowl-
edge produced through the spectatorship of that body, and the implications for
law’s conceprualization of childhood. let us turn to two rulings of Military Court of
Appeals judge Moshe Tirosh from 2003, which elucidate these issues. In these two
cases, judge Tirosh rejected (fully or partly) appeals from the military prosecution,
to increase the sentences of Palestinian minors convicted of illegally exiting the Gaza
Strip, curting the separation barrier, and entering [sracl.

In the first of these two rulings of his, judge Tirosh held that the probation sen-
tences imposed by the first instance court be prolonged. but the prison sentence and
che fine imposed by that court remain unchanged. Tirosh noted: “the court’s eyes are
in its head, and it can sce before it three mere children. and despite the light mous-
tache above their upper lip, their mocher’s milk has still not dried on their lips.” In the

and it is indeed his eyes which largely determine the defend-
ants  age—the defendants are the embodiment of competing signs of age: a hint of

cves of judge Tirosh

80 Case 14902 Havbawed v The Military Prosecutor 2002] (Mil. Co. App.) (emphasis added).

85 Case 7303 The Milivary Prosecution v, Shaalan [2003] (Ber ELMil Co) emphasis added).

¢ Whereas phrnu such as “the child's body’ reduce this relationship w a v mdlrun(mdl ownership
of the body by che child. the present chaprer suggests that, to some extent. it is the body thatappears ro
‘own' the child. Furthermore, the phrase ‘childhood body” emphasizes the mnt[lulﬂll(s of childhood
and embodiment. For another usc of the term childhood body” see Alan Prout, ‘Childhood Bodies:
Social construction and translation” in Simon Johnson Williams, Jonathan Gabe, and Michael Calnan
tedsic Health, Medicine, and Society: Key Theories. Future /’1(((’7/411‘\‘ (London and New York, 2000) 109.

7 Allison James, "Embodied Beingls): Undcrsmnding the Scltand the Body in Childhood ™ in Alan
Prout ted), The Body. Childhood wnd Sociery (London, 20001 19, 27, See also Al lison fames, "On Being a
Child: The Self. the Group and the Category’ in -\nthon\ Paul Cohen and Nigel Rapport (eds), Questions
of Conscionsuess it London, 19951 60, 63-0.

S8 Seenn. 358, above, and accompanying texe.

" Allison James comments that such “bodily stereotypes of “the normal child™, historically derived
and uldmately contingent. provide a measure of any individual child’s contormity to that category of
child: James, "Embodicd Being(s). n. 87, above, 27. See also Berrv Mavall, "Children, emorions and
Jaily life achome and school™ in Gillian Bondelow and Simon Johnson W Hliams {(edsh, Dmtions in Social
Life: Critical Ihemes and Contemporary Issues (New York, 1998) 135, 1445,
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moustache implying that (masculine) marturity is nearing, and on the other hand
babyish lips said to have recently been breastfed. The judge’s self-proclaimed role,
when facing these competing signs, is to ‘uncover’ the defendanes’ ‘true” age.

For this purposc, judge Tirosh relics on developmental cheory, as he perceives i,
stating: "We would not be introducing any innovation to developmental theory by
saying that no 15- or 16-year-old is identical to any other 15- or 16-year-old. Ar this
age, some are adules and some are still children. The appellants before us belong to
the latter group.” Having inspected the defendants” appearance (an inspection legiti-
mized by relying upon developmental concepts), judge Tirosh concludes: ‘Tt could be
said, jokingly, that they [the defendants] are not appellants, bur racher mini-appel-
lants. ... [ They are] not merely formally minors, but evidently immarcure. 0

The sccond military court case was heard later chat day, and the defence arcor-

ney—who also represented the defendant in the above case—referred to judge
Tirosh's decision in that case, and argued among other things: 'l have nothing ro
add to what His Honour noted in the verdict. These vouths appear smaller chan
their real age. The court described this cloquently.... The prison sentence imposed
lon the defendants. . . is appropriate] especially in light of ... {their] age [and] body
structure.””! Judge Tirosh concurred, and rejected the prosecution’s appeal. In his
ruling, judge Tirosh stipulated that ‘[flormally, the appellants are adules according
to the [military] law in the area [that is, in the OPT]. Nevercheless, the court is under
the impression that their adulthood is but formal. ... We find no reason o change
the decision [of the first instance court] .. ., given the necessary balance between the
security of the area [thart is. the OPT] and these appellants” age and physical and
mental maturity, as they appeared to the [first instance] court’.?2

The transformative judicial gaze at childhood bodies thus constitutes age as a site
of competition between the corporeal and the chronological, between the unstable
real” and the merely formal. The ‘real” irself funcrions as neicher a given nor a con-
stant, as it can be located cither in the chronological or in the physical, and perhaps
in the mixture of boch.??

10.3.4 Coevality—the coexistence of age(s)

Atter examining the interplay between different ages—physical age (as it appears to
the court) and chronological age—letus turn to discuss another manifestation of the
clusiveness of age, which involves the simultancous application of two different ages
to the same child defendant.

As norted carlier, the military legislacion limics the maximum sentences which may
be imposed upon Palestinian ‘youth' (12- and 13-vear-olds) and ‘tender adules™ (14-
or 15-year-olds), to six months and a vear respecrively. However, these restrictions
only apply to defendants who are ‘vourh® or ‘tender adults at the time of the sentenc-
ing. What matters is not the defendant's age at the time of the offence, but only how
old the defendant is when the sentence is determined.* In comparison, no parallel
provision exists in the domestic legislation (which applics to [sraeli minors).

Indeed. in some cases, Palestinian defendants shift from one age category to
another between their offending and sentencing. For example, in two cases, the

0 Case 66/03, n. 48, above. 21 Case 65/03, n. 62, above. 92 1bid.

%% The ‘real/ formal’ interplay also appeared in another form of elusiveness discussed earlier: the
meaning of ‘minority’ (and the question of whether the defendantis ‘really” or merely ‘formally” a minor).
Nn. 61-3. above, and accompanying text. 24 Order 1651, n. 24, above, arts 168(b) and 168(¢).
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defendants were 15 years old (‘tender adults’) when they committed the offences.
burt reached the age of 16 years (‘adults’) by the time of their sentencing.” In another
case, the defendant was 13 years old (a ‘youth') at the time of his offending, and 14
years old (a ‘tender adult’) by the rime his sentence was determined 26

In such cases, defendants are simultancously ascribed two different ages, inaman-
ner which deviates from the normalization of age groups and age homogeneity: their
age at the time of the offending (which is a consideracion in the sentencing’’), as well
as their age at the time of the sentencing (which determines their eligibility to the
maximum-sentence limitations). Symbolically, a defendant thus can be, for example,
simultancously 13 and 14 years old (and therefore both a ‘vouth"and a ‘tender adult),
or simultaneously 15 and 16 years old (both a ‘tender adult” and an ‘adulc).

[ shall term this coexistence of different ages and age groups, embodied concur-
rently in the same subject—the defendanc—'coevality”. This is a state of different
coeval regimes (two ages and/or two age groups) becoming coeval (in the sense of
being applicable or realized at the same trime). To a cerrain degree, the legal ambigu-
ity of age categories such as ‘minor’, which we discussed earlicr, renders coevality an
integral component of Palestinian childhood: defendants of the same age can be clas-
sified, for example, as both ‘minors’ and ‘adulcs’.2®

The coevality of the sentencing in the military court makes it a moment when
time both collapses and is intensified. It collapses because the distinction berween
past and present is challenged, by retrospectively narrating the defendant’s past (the
offending) through his or her present (the current age). It is intensified because not
one but two ages—and hence two times—must be borne in mind.

This dual challenge—ro the fixity of both age and time differentiations—is
heightened with the passing of time between the moment of the offending and chat
of the sentencing. The longer it takes for the court to try defendants, the older these
defendants become and the longer their sentence might be.”? The NGO, Defence
for Children—Palestine, succinctly described this sicuation, in 2007, as follows: ‘[a]
child who is accused of committing an offence when s/he is 15, will be punished asan
adulr if s/he has a birchday whilst awaiting sentence. This places enormous pressure
on a 15 year old child, the child’s family and legal advisor to accepr a plea bargain
racher than risk court delays leading to the child being sentenced as an adule. 10 Two
vears later, the NGO voiced a similar concern: ‘a child who is accused of committing
an offence when he or she is 15, is punished as an adult if he or she has a bircthday
whilst awaiting sencence. 10!

These excerpts portray the defence’s battle in such sicuations as a hactle against
time. In this battle, age norms are both idealized and dreaded: idealized—by criri-
cizing the court’s deviation from these norms (a deviation manifest in sentencing as
an adult a defendant who offended at the age of 15); but age norms are also dreaded,

25 Case 1091/02 7he Military Prosecutor v Janam [2003] (Hebron Mil, Cob: Case 1001704 The
Military Prosecutor v. Dib [2004] (Judea Mil. Ce).

90 Case 4407/03 The Military Prosectitor v. Hlarficeh [2004] (Judea Mil. Cro)., °7 N, 64. above

7% Sce text accompanying n. 63, above,

7 At the same time. courts may consider the passing of a long period of time berween the crime
and the sentencing as a mitigating factor. See, c.g.. Case 3131/06 The Military Prosecutor o Arar [2006]
(Judea Mil. Cc.). However, the Military Court of Appeals described that case as unique and unrepre -
seneative: Case 2481/06 7he Military Prosecutor v, Arar [2006] (Mil. Cr. App.).

10 Defence for Children—Palestine, Palestinian Child Political Prisoners—200~ Repart (2007,
<http://wwwdci—pai.org/english/puN/rescarch/l()()éﬂ/l’(il’l{cport.pdb. 1.

97 Defence for Children—~Dalestine, n. 17, above, 15.
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which is illustrated when birthday—a quintessential social mechanism of age nor-

malization'©?

—is rendered a threat. Thus, the time with which che defence struggles
is related not only to the moment of sentencing, but also to the day on which the
defendant’s age changes.

This turbulence of time and age may account for the anxicty which is nor exclusive
to the above excerpes from Defence for Children—DPalestine. and has been expressed

in other NGO documents as well 103

10.4 (Not) knowing age

As has been explained, the relationship between law and the child is informed by
various, sometimes competing, forces, which render age a martter ()f‘signiﬁcant clu-
siveness. In this relationship, the legal system sees age and childhood as in need of
being deciphered and known, and it considers itself to be the auchorized producer
of that knowledge. The following questions thus arise: how would the legal system
react when its competence and ability to know the child’s ‘true’ age are called into
question? And, in particular. how would it react in circumstances in which it believes
legal subjects to be able to hinder it from knowing cheir age?

A possible starting point to explore these questions is the following assertion,
which an Isracli military prosecuror made when asked by echnographer Lisa Hajjar
about the young age of many Palestinian defendants. ‘Don't ler them fool you', said
the prosecuror. “They might look like children, but they are really adults. If they look
fifteen, they are probably twenty-five. You can't rrust Palestinians for anything, even
their ages.'% This statement can be read in light of, and as complementary to, my
discussion earlier of the legal knowledge produced around childhood bodies. That
discussion highlighted how judges use childhood bodies as evidence of children’s
‘true’, ‘substantial” age. The military prosecuror’s statement, brought here, illustrares
again the significance of physical age, as well as law’s desire to ascertain defendants’
‘true’ age. But what makes the prosecuror's assertion all the more intriguing is thar it
adds the figure of the legal subject to the legal interplay of ‘truth” and age. and depicrs
that figure as subversive. The danger perceived from this figure (in this case—trom
the figure of the Palestinian defendant) lies in what is seen as its ability to use physical
age as deception, as trickery, as a stratagem.

[ wish not to question whether this statement is ‘true” or *false’, accurate or para-
noid. Instead, | would suggest using it as a preliminary example of how the legal

% On thesignificance of birthdays as cultural mechanisms of age normalization, see. e.g.. Chudacoff,
n. 37, above, 126-37: Lea Shamgar-Handelman and Don Handelman. "Celebrations of Bureaucrocy:
Birthday Parties in Kindergartens’ in Esther Hertzog, Orit Abuhav, Harvey E. Goldberg, and Emanuel
Marx (eds), Perspectives in Israeli Anthropology (Detroit, 2010) 111, On the celebration of birthdays as a
Western ritual, which represents a different conception of age than conceptions dominant in ocher cul-
tures, see, e.g., Blancher, n. 2, above, 41-3.

% Defence for Children and Save the Children. n. 17, above, 67-8: Yesh Din—Volunteers for
Human Rights, Backyard Proceedings: The Implementation of Due Process Rights in the Military Courts
in the Occupied Territories (Tel Aviv, 2007) 155. In both these documents. it was argued chat alongside
the legal consideration of the defendant’s age at the time of the sentencing, there is a common pracrice
in Israeli military courts of prolonged proceedings. The combination of these two factors, contended the
documents, inevitably makes many minor offenders likely to become adults by the date of their sentenc-
ing, which exerts pressure on their lawyers to bring trials quickly to an end. For more information on
prolonged proceedings in the military courts, see Yesh Din, ibid.. 18-19.

9% Hajjar, n. 13, above, 117.
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system may conceptualize the role of law’s subjects in the production of knowledge
about age—"their’ age. For this purpose, two cases will now be examined—one
regarding a Palestinian defendant, and the other concerning Isracli sertler girls—in
which the behaviour of legal subjects was scen as deviating from, or obscuring their
‘true’ chronological age.

10.4.1 Reverting to childhood

In 2001, the Israeli armed forces arrested 15-year-old Umar Abu Snima for illegally
exiting the OPT. When deciding to sentence him to a month on probation, military
judge Sigal Mishal noted that she was taking into consideration Abu Snima’s young
age.'?’

A year later, Abu Snima was once again arrested for illegally exiting the OPT. Buc
chis time, he presented himself to the interrogators as Muhammad Abu Snima—
which the military court would later pronounce to be his real name.'¢ When his
fingerprints were taken, he was discovered to be ‘about 20 years old’, as the court
would later put ic.!%” Consequently, Abu Snima was charged not only with exiting
the OPT bur also with perjury. The Erez Military Court sentenced him to two-and-
a-half months in prison, and 45 days on probation.!%®

Following an appeal by the military prosecution, the Military Court of Appeals
increased Abu Snima’s sentence to 10 months in prison and nine months on proba-
dion. Military Court of Appeals judge Sha'ul Gordon justified this decision by argu-
ing that “the offences of which the appellant has been convicted are very grave, and
beyond the severity of exiting the Area [chat is, the OPT] without permission are his
false testimonies about his identity. The appellant hindered the interrogation and
cven managed to deceive the courtand receive a short sentence by presenting himselt
asa minor.'0?

In this case, Abu Snima’s acts were coneeptualized as bending, at least temporar-
ily, the boundaries of childhood. Abu Snima’s story, as told by the military court, is
chat of a legal subject turning back time. reverting to childhood, and by so doing,
reversing one of the most basic assumptions for modern conceptions of childhood:
that children become adults—not the other way around.'*?

As the eventual charges and sentence illustrate, this supposed ‘manipulation” of
the boundaries and foundations of childhood might not go unpunished. The court’s
actions further indicate its forcefully mainrained selt-image as the sole authorized
determiner of the defendant’s “true’ age. It is not that chronological age cannot be
challenged. bur rather that the court alone has the authority to challenge it. And as

<

0% Case 164/01 The Military Prosecutor v Abu Snima {20011 (Erez Mil. Co).

106 Case 12/02 The Military Prosecutor v, Abu Seima and others [2002] (Mil. Ce. App.). The Military
Court of Appeals speculated that Abu Snima’s decision to use his real” first name when he was arrested
for the second time was aimed to evade the enforcement of his probation sentence (from 2001). /4.

107 Case 12/02, 1. 106, above.

08 Case SI02 The Military Prosecution 1. Abw Suina [2002] (Frez Mil. Cel.

109 Case 12/02, n. 106, above. My above description of Abu Snima as a 15-year-old was meant w
reproduce, 1o some extent, the effect ot hissupposed impersonation.

19 Although in practice. there are notable exceptions to this conception. For example. on the infan-
tilization of the elderly and of "Third World peoples sce, respectively. Sonia Miner Salari and Melinda
Rich, ‘Social and Environmental Intantilization of Aged Persons: Observations in Two Adule Day Care
Centers (200052 [nternationdl Jowrnal of Aging and Himan Development 115; krica Burman, Innocents
Abroad: Western Fantasies of Childhood and the lconography of Fmergencies™ (1994) 18 Disasters 238.
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we saw carlier, this authority has indeed been implemented. wich coures occasionally

giving precedence ro defendants” phyvsical age over their chr(\.nolngicnl age.

10.4.2 Withholding age

Whereas in Abu Snima’s case. the behaviour denounced was his selfassociation with
a supposedly ‘wrong’ age group. in the following case Isracli sertler girls refused o
disclose their ages altogether. This too was treated as an obstacle to law's resolve to
know the age of the child-subject.

The background to this case is what Israel called its “disengagement” from the Gaza
Strip: the withdrawal of Isracli military from wichin the Strip and the evacuarion of
all Israeli setclements there, which ok place in the summer of 200511 This step
encountered opposition from parts in the Isracli political right, which demonstrated,
sometimes violently, and in some cases blocked transportation routes.

Minor scttlers took an active partin those demonstrations. and a great number of
them were detained as a result. Many refused to disclose cheir personal derails ro the
police, including their ages. Conscquently, some were held in decention for weeks.
which instigated considerable public and legal debare in Isracl. The Attorney General
later explained these evenes from his perspective: "Hundreds of minors refused to
identity themsclves. They said: we wouldn't identify oursclves, we don't care, even if
we would have to sit in jail. The Srate chen had the option to give in to that demand
and release them without identificacion. This meant an inability to enforce the law
on them, since it’s clearly impossible to try an offender who hasn't identified himself,
Therctore our policy. backed by the courts, was that a person who didn't identify
himself. .. and which there was allegedly evidence that he commirted an offence,
would not be released until he identified himself. ... Most of the minors who refused
to identify themsclves were identified within 24-48 hours. The big commotion
revolved around a small group of girls who could not be idencified. 112

While, in general, the sertler girls” refusal to identify themselves baffled the legal
system, it was the inability to ‘know" conclusively their ages which was scen as par-
ticularly challenging. The legal system was thrown into confusion by what it saw as
the virtually impossible task of placing these scemingly ageless girls in the legal array
of age-based arrangements. Judge Galit Wigotsky-Mor, the president of the Youth
Courts, pointed to this in a meeting of the Children's Rights Committee of the
Israeli Parliament (the Knesser), which dealt wich the prolonged detention of the set-
tler girls. "With regard to the detentions during the opposition to the disengagement’,
said judge Wigotsky-Mor, ‘sometimes we [vouth court judges] didn't even know
whether the minor was over the age of criminal responsibility, 12 years, or under the
age of criminal responsibility, in which case he [sic] couldn’t even be arrested.’ 113

A similar dynamic interestingly took place two vears later, in 2007, Two scetler
girls, 14 and 15 years old at the time (as would later be realized), were arrested for
entering a sealed-off military arca during a protest at an outpost in the West Bank.

" Secalson. 17, above,

"2 Minutes number 11 of the meeting of the Children’s Righes Committee of the 17th Knesset (17
Ocrober 2006) (Hebrew).

"3 Minutes number 32 of the meeting of the Children’s Rights Committee of the 17th Knesset (12
June 2007) (Hebrew).
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Like their predecessors, these girls also refused to state their age or any other identify-
ing information to the police when they were arrested.!!4

The behaviour of both Abu Snima (the Palestinian defendant who ‘posed’ success-
fully as a child) and che setdler girls who refused to disclose their age exemplifies the
full potency of the utterance customarily directed at children: ‘Act your age!” While
expressing the dominance of age norms, this utterance also constitutes age as a mat-
ter of acting.''® Through the eyes of Israeli law, both the Palestinian adult/child and
the sectler girls are seen to ‘et their age’ (in an improper manner).

However, the case of the settler girls differs from Abu Snima's case in two respects
which make it particularly norable. First, in the girls” case, not only is the determin-
ing of age attribured ro legal subjects (rather than to legal professionals), but rhose
legal subjects are defined as children''—which in itself is of great significance in
such an adult-governed social field. An alarming capacity is thereby ascribed to the
child: to confound, even temporarily, the scemingly stable regimes of age and law.

Also distincrive of the case of the sectler gitls is law’s outright inability to know
their age. Whereas in Palestinian defendant Abu Snima’s case the law had his age
‘wrong, with regard to the settler girls what was seen as so disturbing was law’s fail-
ure to ascribe to them any age whatsoever. "How old are you? —the question which
in this case was left unresolved—is generally of great social importance because it
enables the enforcement of age norms, and more specifically because it allows society
to place children along developmenral-moral standards.""” The legal urge to know
a child’s age can be read as a manifestation of a broader social urge to decipher the
child.""® Therefore, when a child is perceived to be evading or resisting law’s desire
to know her or his age, anxicties and confusion are almost bound to arise within the
legal system,

Thus, when asked abour their age, silence may (under certain circumstances)
be perceived as a particularly challenging response children can give.'"” This devi-
ates from the portrayal of silence as associated with impotence, an association tra-
ditionally drawn in many discourses about children and ocher groups defined as
‘disempowered 2 But what rendered the seteler girls’ silence so effective, and in this

' Chaim Levinson, S Religious Girls Sue Police for Allegedly Strip-Searching Them' (31
December 2009) [Huaretz, <hrtp://x\'\\‘w,hanre[z,com/ncws/i—rcligiou\'—girls—suc—policc—ﬂn—aliegcdi}'—
strip-searching-them-1.10125,

" Gill Valentine argues thac ageis.. .. like gender. .. a performative act that is naturalized through
repetition and therefore is both fluid and contested™ Gill Valentine, Public Space and the Culture of
Childhood (Aldershor and Burlington, 2004) 55.

e The degal subjects” gender is also noteworthy, bue 1 will not elaborate on this due to space
limitations.

" The social cencrality of the particular question “how old are vou?" is illuscrated by Chudacoffs
choice to use it as a title for his book: Chudacoff, n. 37, above,

HE Seeseg Jenny Hockey and Allison James., Social Identitios Across the Life Course {Basingstoke and
New York, 2003) 15, 18; Rose, n. 36, above, 135--54.

7 Ch Elaine Chase, ‘Agency and Silence: Young People Seeking Asylum Alone in the UK (2010) 40
British Journal of Social Work 2050, 2052, 2059-65: lan Hutchby, Resisting the Incitement to Talk in
Child Counselling: Aspects of the Utterance "1 Don’t Know™ (2002V 4 Discourse Studies 147, 149, 165,

0 Sees eag Jeffress, n. 6, above, 88-91; Alan Prout and Allison James, ‘A New Paradigm for the
Sociology of Childhood? Provenance. Promise and Problems’ in Allison James and Alan Prout (eds),
Contemporary Issues in the Sociolagical Study of Childhood (London and New York, 1997) 7. 7-8. For
an example relaring to the OPT, see Save the Children Sweden. 7 Miss My Howuse wnd My Pink Dress:
Palestinian Children's Vaices (Stockholm., 20041, On the legislation and policies which have promored
‘child voice” in the UK since the 1990s, see Ann Lewis, “Silence in the Context of “Child Voice™ 2010
20 Children & Sociery 11, 1415, For further critcique of the assodiation between silence and powerless-
ness (in the feminist context), see Susan Gal, "Between Speech and Silence: The Prablematics of Research
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sense not silent at all, was the reaction of the Isracli police and courts to it: holding
these girls in prolonged detention. Tr is due to chis reaction that these airls’silence was
heard loudly all the way to the Israceli Parliament, as was described carlier.

During the meering of the parliamentary Children’s Rights Committee, the rep-
resentative of the Israeli Public Defense critically described as irrational and childish
the state’s insistence upon not releasing the girls from detention unless they sign an
obligation concerning their probation conditions. The Public Defense lawyer furcher
added: ‘we would expecr the [legall system to take a deep breath. In the same way
that we sometimes tell children to count to three and think how to get oft the tree,
here too a creative way to get off the tree was called for. ... [As regards] those 13-
or 14-year-old girls, minors who cannot even be legally sentenced o prison. .. 12
there should have been created conditions which do not depend on their active par-
ticipation. Meaning, for instance, not forcing them to sign the obligation [regarding
their probation conditions]."?? Perhaps chis comparison, by an Isracli public lawyer,
of Isracli legal auchorities to an impaticent child who needs to be taughe restraine and
reason, implies chat during Isracl’s ‘disengagement’ from the Gaza Strip childhood
was not only an exterior force with which Isracli law had ro reckon: the image of law
as a child characterizes childhood as an incerior characeeristic of the legal system
itself. To some extent, this might hint to another frondier of che question of clusive-
ness: not only is childhood elusive, but so is the basic distinction between ‘childhood”
and ‘law’.

10.5 Conclusion: childhood, law, and age
in Israel/Palestine and beyond

This chapter has explored the intricate relationship berween childhood, age, and law
through the Isracl-Palestinian case, and particularly through Isracli (military and
domestic) eriminal law’s conceprualization and construction of age and childhood
in the OPT.'2% As we have seen, age is saliently contingent upon nationality in chis
context: the age-based demarcation of childhoods in the OPT varies significantly
along national lines.

Also at the heart of the chapter is the clusiveness of age, four manifestations of
which we have discussed: the ambiguity of legal age rerminology: the legal concep-
tion ofyourh as aggravating; the punishment of minors according to whar is scen as
their physical age (rather than according to their chronological age); and the simul-
taneous application of different ages to the same minor. These four phenomena illus-
trate that both age and childhood are far from being stable, clear, or unequivocal.

Furthermore, we have examined how Israeli law conceptualizes and reacts to
circumstances in which its subjects appear somehow to obscure their age. Such

on Language and Gender' in Micaela di Leonardo (ed), Gender at the Crossroud of Knowledge: Feminist
/mt/rro/m/og)r in the Postmodern Fra (Berkeley, Los Angeles, and Oxford, 1991) 175.

'*! Seen. 30, above, and accompanying text.

22 Minutes number 11 of the meeting of the Children’s Rights Committee, n. 112, above. Three
other suggestions heard in the meeting of the committee were: to impose probation conditions on the
girls even if they do not sign the conditions papers; to hold an immediate trial so that the girls are held
in prolonged detention; and to release the girls and possibly even withdraw the charges altogecher. Ibid.,
39-40.

'3 Due to space constraints, some of the complexities characterizing this context have been some-
whatsimplified, and some issues have remained unexplored.
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circumstances seem to pose a formidable challenge to the legal system, which is
largely governed by an urge to know the child’s age.

While each of these different aspects of the legal construction of age and child-
hood is noteworthy in itself, it is only by jointly examining these aspects that a rich
understanding of the relationship between childhood, age, and law can be gained.
For example, the story of childhood and law would be partial if we were to describe it
merely as dictated by the dominant national imaginary. While age and childhood are
indeed constructed along national lines, their prominent elusiveness renders them
irreducible to national demarcations. In a similar manner, the story of the clusive-
ness of childhood and age consists not only of the reproduction of elusiveness by the
Jaw, but also of circumstances in which children are the ones perceived (by the legal
system) as bringing forth that elusiveness.

An amalgam of legal systems, of various—often competing—conceptions and
constituents of childhood, the Israeli-Palestinian case could be read as a super-exper-
iment for law and childhood. This experiment, while clearly involving unique inrer-
relationships between childhood and law/politics, nonetheless resonates with other
CONCEXTS.

For example, while the childhood-nationality linkage is salient in Isracl/Palestine,
the intersectionality of childhood and other social categories is prevalent clse-
where.'?4 The definition of 16 years as the age of majority is also not unique to Isracli
military law and can be found, for example, in US military law.??5 Additionally, the
elusiveness of age and childhood is far from being exclusive to Israel/Palestine: for
instance, the definition of ‘child” in the UN Convention on the Rights of the Child
as anyone under 18 ‘unless, under the law applicable to the child, majority is attained

carlier’.!2¢ renders the ending of childhood flexible and its beginning unresolved.'?

Similarly, youth has been regarded as aggravating outside Isracl/Palestine—rtor
example in several deach penaley rulings of the Supreme Court of the US.'28 Issues
pertaining to childhood bodies and law in Isracl-Palestine also appear in many other
contexts. Among these is the functioning of childhood bodies as evidence of the
child’s ‘real” age. which is prominent, for example, in the British asylum system—
where disputes often arise with regard to asylum seckers” age and the question of

3 See. e.g., George S. Bridges and Sara Steen. "Racial Disparities in Official Assessments of Juvenile
Offenders: Accributional Stereotypes as Mediating Mechanisms™ (1998) 63 Americun Sociological Revien
554, 507; Nura Tacfi, "The Synthesis of Age and Gender: Intersectionality, International Human Righes
Lawand the Marginalisation of the Girl-Child™ (2000 17 International Jourial of Children's Righes 345,

2% Melissa A. Jamison, ‘Detention of Juvenile Enemy Combatants at Guantanamo Bay: The Special
Concerns of the Children” (2005) 9 U'C Davis Journal of Juvenile Law & Policy 127,136,139, 151--3.

26 Convention on the Rights of the Child. n. 3. above.

127 Jenny Kuper. futernational Law Concerning Child Civilians in Armed Conflice (Oxford, 1997
8-9.

% On the judicial and prosccutorial reference to youth as aggravating in Roper v Simntons (where
the Supreme Court held unconstitutional capital punishment for crimes commicted by persons under
I8 years of age). see Tamar R. Birckhead. “The Age of the Child: Interrogating Juveniles Afrer Roper ¢
Simmons' (2008) 65 Wishington & Lee Law Review 385, 395-406: Elizabeth F. Fmens, ‘Aggravarting
Youth: Roper v. Simmons and Age Discrimination’ (2005) Supreme Court Review 51, S1-2. The argu-
ment that youth is aggravating is not unique to Simmons, and such prosecutorial rhetoric appeared in
at least seven other instances. Birckhead. ibid.. 404-5; Emens. ibid.. 75. Sce also Seung Oh Kang. "The
Efhicacy of Youth as a Mitigating Circumstance: Preservation of the Capital Defendant’s Consticutional
Righes Pursuant to Tradidonal Fighth Amendment Jurisprudence (19941 28 Sufiolk University Law
Review 747,774,
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whether they ‘truly”are children.!?” Similarly, the precedence of physical appearance
over chronological age is clearly not exclusive to the context discussed in the present
chaprer. and characterizes, for example, the social recourse to plastic surgery and
the use of cosmetic products.'*® Another com monality between Tsracl/Palestine and
other contexts is the conception of the hgure of the child as somewhar able to influ-

ence society's knowledge of her or his age.!!

These and additional commonalities between the Israeli-Palestinian case and
other contexts suggest the need further to explore the workings of age. The complex
ways in which age functions and is utilized in the legal imagining and fabrication
of childhood clearly require rethinking. Through its conrextualized investigation of

the childhood-age-law triangle. the present chaprer offers a starting point for such an

s rerrice 132
&I]TCFPIISL.

7% It has been argued char in this context, legal professionals. social workers, and other practition-

ers tend to rely on asylum seckers” physical appearance as an indicator of their age. Immigration Law
Practitioners” Association and Heaven Craw ]\, When is a child not @ child? Asylum, age disputes and r/w
process of age assessment (London, 2007), <hup://www.ilpa.org.uk/publications/I [LPA%%20A g 2(
Dispute®20Report.pdfs, 48-53. A more recent legal development with regard to the assessment of age
of asylum seekers who claim to he children is the ]udqmcnt of the UK Suprenmie Court in the case of A4
London Borough of Croydon ¢ Anor: M v. London Borough of Lamberh & Anor [2009] UKSC 8, <l1ttp.//
www.supremecourt.gov.uk/decided-cases/docs/UKSC_2009 0106 Judgment.pdfs.

'%9 Mike Featherstone and Mike Hepworth, “The Mask of Ageing and the Postmodern Life Course’
in Mike Featherstone, Mike Hepworth, and Bryan S. Turner (eds), 7he Body: Social Process and Cultural
Theory (London, 1991) 371, 37 (describing how chronological age is discredited as an indicaror of inevi-
table age norms, while different health regimens are prescribed to control biological age, which is argued
to be the true index of how people should feel). See also Simon Biggs, ‘Choosing Not to be Old?> Masks,
Bodies and Identity Management in Later Life (1997) 17 Ageing and Society 553.

1 For QOLIO]OQILHI writing on children’s ability, under certain circumstances, to make their social
age older or younger, see Lesko, n. 3G, above, 144-3; Anne Solberg, ‘Negotiated Childhood: Changing
Constructions of Age for Norwegian Children’ in Allison James and Adrian James (eds), Constructing
and Reconstructing Childhood: Contemporary Isues in the Sociological Study of Childhood, 2nd ed
(London, 1997) 126. See also Valentine, n. 40, above, 38.

"2 [Editor’s Note: See further now Christina Alfreive in ed. |. Bhasha, Children Without u State
(MIT Press. 2011), 67-88.]



