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Summary of the thesis

This thesis explores and analyses the applicability and limitations of human rights law
as it applies to transgender persons. As such limitations are most evident in a strictly
sex segregated spaces, the thesis proposes a case study on detention to illustrate
potential conflict between the binary models of the sexes, gender fluidity and
application of international human rights law to those with transgender or non-binary
gender identity. For this, the thesis reviews international human rights law sources,
queer theory literature and transgender and non-binary gender studies.

This research examines the issues of transgender and non-binary identities and their
recognition in law, including developments in international human rights law and the
recognition of transgender identities in human rights instruments. The thesis considers
issues such as underlying principles of human rights, and substantive rights applicable
to transgender persons while surveying the national jurisprudences to assemble and
fully examine the available models of transgender recognition in law.

The case study on detention analyzes the lived experiences of transgender prisoners
and their life stories. It examines the international standards on the treatment of
transgender prisoners and their human rights. The scope and applicable framework of
protection is also discussed, considering the tension between binary nature of prisons
and transgender persons’ non-binary gender.

Overall, this thesis initiates a discussion about the binary/non-binary dichotomy in the
prison context and asks a series of questions as to how transgender and non-binary
gender identities can be accommodated in the prison context. It concludes with a
number of recommendations for a deeper understanding of sex/gender and prison
dichotomy both in theory and practice. The thesis also offers practical
recommendations to international human rights mechanisms to provide specific
guidelines on the application of human rights law to transgender and other non-binary
gender prisoners.
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Introduction

In the spring of 2013, the world was shaken by the news that a US Army officer had
leaked hundreds of thousands of classified documents to Wikileaks.' Chelsea Elizabeth
Manning — then known by the name on her birth certificate, Bradley Edward Manning —
was found guilty of 20 counts, six of them under the Espionage Act.” However, rather
than her actions and convictions, it was her identity and its implications for her
punishment that ensured that Chelsea Manning would be more than an overnight

sensation.

The day after her conviction in August 2013, Manning came out as transgender,
becoming the world’s most famous transgender prisoner. On the Today morning talk
show, she was quoted as saying, ‘As I transition into this next phase of my life, I want
everyone to know the real me. I am Chelsea Manning. I am a female. Given the way that
I feel, and have felt since childhood, I want to begin hormone therapy as soon as

possible’.

Manning spent almost four years in prison before being pardoned by President Obama in
January 2017 and finally released on 17 May 2017. The denial of gender expression,
solitary confinement, continuous verbal and other abuse, and attempted suicides that
characterized her time in prison encapsulate the struggle for protection under the law and

the particular challenges that detention poses in cases of non-binary identity.

! Adam Gabbatt, ““I am Chelsea Manning” says jailed soldier formerly known as Bradley’, Guardian (New York, 22 August 2013).
? ibid.
* ibid.



Not all societies recognize the term ‘transgender’ in law. However, gender fluidity and
non-binary identities exist in most societies. In some countries, a third gender has been
elevated to the level of protection in the law,* and in others, terms such as hijra, waria or
kathoey have been coined to refer to non-binary identities in relevant local contexts.’
Regardless of the local terms for gender non-conforming people, the transgender
community in most countries remains among the most invisible and marginalized groups

and faces daily violence and abuse at the hands of both state and society.

The lived experience of gender non-conforming people, including in prisons, was absent
from research for a long time. Thus, the experiences of transgender people were not
documented or studied as a specific discipline. Indeed, while more general aspects of
gender and sex were part of wider feminist and later post-structural feminist and queer
theories, studies within these theories had their specific purpose and did not instigate
active mobilization for transgender citizenship and rights, based on either non-binary or

transgender identities.

The largely hidden and neglected development characterizes the standing of transgender
studies today — somewhat reconciled with queer and feminist theories and in constant
tension with the law. The notion of non-binary gender continues to unsettle the long

established normative boundaries of sex and gender. Transgender persons do not fit

* Pant v Nepal, Writ No. 917 of the Year 2064 BS (2007 AD) (Nepal).; Also Khaki v Rawalpindi, Supreme Court of Pakistan, 2009,
Petition No. 43/2009 (Pakistan).

* See for example, Vanja Hamzic, ‘The Case Of Queer Muslims: Sexual Orientation And Gender Identity In International Human
Rights Law And Muslim Legal And Social Ethos’ (2011) 11 Human Rights Law Review; Laura Grenfell, ‘Making Sex: Law's
Narratives Of Sex, Gender And Identity’ (2003) 23 Legal Studies.; Boyce Bret, ‘Sexuality and Gender Identity under the Constitution
of India’ (2015) 18 Journal of Gender, Race and Justice.
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within the existing model of human rights law. The inherent limitations of the law and its
binary character make it difficult for those outside the boundaries to fit in. Often,
however, those limitations are ascribed to transgender people themselves and their

inflexibility, inability and even unwillingness to comply with the structure of the law.

The silence of international human rights law on lesbian, gay, bisexual, intersex and
queer people (LGBTIQ) people mirrors the invisibility of people with non-conforming
sexuality or gender, such as LGBTIQ people throughout history. This is not surprising
when one considers that in the 1940s and 1950s, when many international human rights
treaties still in force were being drafted, gay and lesbian people were criminalized in
most parts of the world. This translated into their absence from the protection framework
that was unfolding.’ Since the adoption of the international bill of rights in the 1950s and
1960s, LGBTIQ persons have fought a long battle, resulting only in 2016 in the partial
victory of a dedicated UN mandate — the Independent Expert on Discrimination based on
Sexual Orientation and Gender Identity (UN Independent Expert on SOGI).” A decades-
long taboo on sexual orientation and gender identity debates within the UN was broken,
but not without a struggle. Countries that remain hostile to LGBTIQ rights fought to the
very end at the United Nations General Assembly (UNGA) to block the creation of the

mandate, including using their leverage to restrict financial support for the mandate.”

® Holning Lau, ‘Sexual Orientation: Testing the Universality of International Human Rights Law’ (2004), 71 The University

of Chicago Law Review.

7 UNHRC Res 32/2 (2016) UN Doc A/HRC/RES/32/2.

¥ ILGA and ARC International, ‘Compilation of The Adoption of The 2016 SOGI Resolution' (ILGA and ARC International 2016)
<http://ilga.org/downloads/SOGI_Resolution_Vote compilation.pdf> accessed 11 December 2016.; Also, Munira Ali, Lorna
McGregor, Daragh Murray, Patricia Palacios Zuloaga, Sir Nigel Rodley, Clara Sandoval, Ahmed Shaheed, 'SOGI Mandate Passes
Third Committee Hurdle' <https://www.ejiltalk.org/sogi-mandate-passes-third-committee-hurdle/> accessed 9 December 2016.



Sexual orientation and gender identity rights continue to be a divisive theme for many
states, as was demonstrated during the appointment process. Some 76 states that
criminalize LGBTIQ people in law and practice continue to actively oppose the
development of international human rights law to protect LGBTIQ persons. Such
opposition to LGBTIQ people’s rights has retarded the process of sexual orientation and
gender identity norm emergence within the international sphere and created a void, or a
virtual absence of protection under the framework of human rights law, leaving LGBTIQ

people unprotected and exposed to violence with impunity.

Some understanding and protection have been developed in relation to lesbian and gay
identities, but the current normative landscape constructed by states is not well suited to
people with non-binary gender identities. A one-size-fits-all approach has not worked for
transgender people. First, such an approach categorizes transgender people as part of a
‘sexual minority’ and disregards specific aspects of transgender identity. Second, the
invisibility of transgender and non-binary genders results in the absence of protection
mechanisms in the law. Third, and most importantly, the one-size-fits-all often does not
provide for gender recognition in law. Moreover, such an approach lacks linkages
between recognition of protection and recognition in law, which has clear negative
implications for transgender communities. This thesis analyses the challenges posed by
both these protection frames and explores the possibility of a combined approach.
Without such an approach (and without their meaningful participation in policy design),
transgender people remain particularly vulnerable to violence, both in society and on the

part of the state.



Transgender people can be particularly vulnerable in a context where gender-binary
norms are forcefully imposed, and safeguards are either absent or limited for the

protection of non-binary gender persons. Detention is such a context.

Limitations of international human rights law, including its applicability in protecting
transgender persons, are well illustrated in the story of Chelsea Manning, which neatly
captures the multifaceted challenges faced by transgender and non-binary people in
prisons. Manning’s experience in detention, briefly described above, encapsulates the
theoretical and practical challenges faced by transgender and non-binary people in
prisons. Her case further magnifies the limitations of human rights law in its application

in the prison context.

This thesis seeks to understand the ways in which transgender rights protection in society
in general has been/is/can be applied, theoretically and practically, in relation to

detention.

The core question of this thesis is how human rights law applies — or how international
human rights law has been applied — to the protection of transgender persons, particularly
when they are detained, and the limitations of the existing frames of protection. To
address that question, this thesis will focus first on understanding the international human
rights protection mechanisms for transgender people. It will also analyse specific rights

of transgender persons under international human rights law, reviewing the available



literature on the issue. The thesis will also discuss the prison context as a space, with a
clear demonstration of non-binary genders transgressing strict binary models of sex
(male, female.) By concentrating on transgender persons, this thesis will attempt to
challenge the heteronormative nature of prisons and the penal environment’s rigidity in

accommodating fluid genders.

This thesis will examine the issues of sex and gender and their biological/social
constructions, including through the lenses of queer theory and international human
rights law; legal models of transgender recognition; and the application of international
human rights law through each of these models. It will also study the progression of
transgender rights in international human rights law and its application to the prison
context and will provide critical analysis on the issue. It will consider the rights to which
transgender persons are entitled, both in society and in prisons, to allow comparative

analysis.

The historical and theoretical context is provided in this thesis by an analysis of
transgender theory, as well as the legal theoretical framework on the rights of transgender
persons, practices of gender legal recognition and philosophies of sex and gender
comprehension in prison settings. The scope and interplay of the applicable legal
frameworks are also discussed in relation to prisoners’ rights broadly and specifically

focusing on transgender prisoners’ rights.



This thesis proposes a framework for answering legal questions about transgender
persons in society and in prisons in particular, identifying a series of cross-cutting
factors. It examines the existing frames of protection in society and prisons and
juxtaposes them. The paper concludes with possible explanations for some of the trends

towards the recognition of ever-greater rights of transgender prisoners.

Transgender identities and law

Legal gender recognition of those who identify with an opposite or non-binary gender
has been the most contested feature of queer theory. The emergence of ‘transgenderism’
and ‘transsexualism’ as political identities has demonstrated the apparent paradox of
building (fixed) identity upon the impossibility of any (fixed) identity.” It is indeed in this
context that two theories on gender emerged: the essentialist theory, which suggests that
the gender assigned at birth is biological and cannot be changed, pointing to the
immutability of sex; and the social constructionist theory, which suggests that gender is a

socially constructed category and may be different from the biologically assigned sex.'’

Throughout the short history of transgender theory and studies, different models of
transgender citizenship have been adopted. These models have provided a framework in
which transgender and other non-binary people have been able to access their human

rights and freedoms, albeit with limitations. The biological, medical and gender self-

® Michele Grigolo, ‘Sexualities And The ECHR: Introducing The Universal Sexual Legal Subject’ (2003) 14 (5) European Journal of
International Law.

' Matthew Gayle, ‘Female By Operation Of Law: Feminist Jurisprudence And The Legal Imposition Of Sex’ (2006) 12 William and
Mary Journal of Women and Law, 737.
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determination models that are available in different societies provide different levels of
protection in the law and remain debated in the theory for their apparent limitations. The
first two in particular — the biological and medical models of transgender recognition —
are largely based on the sex-versus-gender discourse, whereas the third category — the
gender self-determination model of transgender recognition — very much focuses on the

perceived gender of the individual concerned.

The biological model suggests that gender should be determined by a person’s biology."
This means that a person’s sex and gender are identical and any variation from those
established norms would be understood as unnatural and deviant.'* Similarly, the medical
model seeks strict conformity with biological sex and the only way it allows a deviation
is to define gender non-conformity as a condition that should be treated through medical
science.”” Once the sex is corrected, the medical model aligns itself with the biological
model, in that sex and gender become identical again. From the perspective of the
protection of transgender rights, the biological model fundamentally disregards the
transgender concept, as it considers gender-crossing fraudulent and improper
behaviour." On the other hand, the medical model accepts transgression, but captures
such a possibility under the medical deviance framework through which legal redress for
transgender persons is made possible. Furthermore, the medical model allowed medical
science to become heavily involved in the legal decision-making with regards to

changing and legally recognising persons’ newly acquired genital organs.

" Corbett v Corbett [1970] 2 All ER 33.

' James J. Hughes, ‘Beyond The Medical Model Of Gender Dysphoria To Morphological Self-Determination’ [2006] Lahey Clinic
Medical Ethics Journal.

" Chapter 2.

' Chapter 2.



Supporters of the medical model argue that this model has helped transgender persons
from an early stage to acquire social acceptance.'’ For a long time, it was also understood
as the only way through which transgender persons could access human rights. This
assumption developed an over-reliance on medical evidence for the recognition of
transgender citizenship and encouraged activism against such interference.'® The 10th
and most recent version of the World Health Organization’s (WHO) International
Classification of Diseases and Related Health Problems (ICD) contains a code for
‘gender identity disorder’ that includes concepts of ‘transsexualism’, dual-role
transvestism, other gender identity disorders, and gender incongruence.'” Because the
term ‘disorder’ is at the centre of the classification, the ICD-10 has been challenged by
transgender groups'® and some human rights mechanisms have been pulling away from

supporting the model too."

A third model is an alternative to both the biological and the medical models — a way of
recognising non-binary identities. This model allows the ‘self-determination’ of a gender.
This model is also referred to as a ‘reformist’ model that aspires to reform old notions of
sex and gender through which transgender citizenship can be realized.*® Under the

‘reformist’ model, ‘gender is recognized as a fundamental aspect of human life, which

' Hughes (n 12).

16 See for example Susan Stryker and Stephen Whittle (eds), The Transgender Studies Reader (1st edn, Taylor and Francis 2006).
Paisley Currah, Richard M. Juang, and Shannon Price Minter (eds), Transgender Rights (University of Minnesota Press 2006).

' Drescher J, Cohen-Kettenis P, Winter S. ‘“Minding the body: situating gender identity diagnoses in the ICD-11’ [2012] Int Rev
Psychiatry, 24(6).

' Transgender Europe, ‘Position on the revision of the ICD 10’ (2013) TGEU; Also, World Health Organization, ‘The ICD-10
Classification of Mental and Behavioural Disorders Diagnostic criteria for research’ (1993) World Health Organization.

1% See for example 4.P., Garson et Nicot v France App no 79885/12, 52471/13 et 52596/13 (ECtHR 6 April 2017).; Also Jens T.
Theilen, ‘Depathologisation of Transgenderism and International Human Rights Law’ [2014] 14 Human Rights Law Review 1-16
* Andrew N. Sharpe, Transgender Jurisprudence: Dysphoric Bodies Of Law (Cavendish Publishing 2002) 57.



every person has the capacity and inherent right to control’.?' The gender self-
determination model aspires to rely on the basic acceptance and recognition of what its

advocates assert is the essence of a human being — dignity and personhood.

Historically, the first two models — biological and medical — of transgender recognition
have been widely employed in the legal context, including in legislation and court
decisions. The third model, on the other hand, is emplematic of constant tension between
the law and the queer understanding of gender. Law (by nature), as understood in queer
theory, requires the use of rigid forms of identity or fixed categories, while gender, being
socially constructed, undermines the rigid foundation of the law. Nevertheless, recent
legal developments in a few countries have shown judicial and legal policy
advancements in recognising the gender self-determination model. Legal reforms
undertaken in countries including Argentina, Denmark, Malta and Ireland, among others,
have provided an opportunity for transgender people to have their gender legally
recognized without medical intervention.”” The ‘third gender’ has also been recognized
by the Supreme Court of Nepal, which, founding its reasoning on international human
rights law and jurisprudence from other jurisdictions, concluded the ‘third gender’ had a

right to be recognized in law.”

> Hughes (n 12).

* Transgender Europe, ‘Argentina’S Gender Identity Law As Approved By The Senate Of Argentina’ (2012)
<http://tgeu.org/argentina-gender-identity-law/> accessed 10 August 2015.; Amnesty International, 'Denmark Takes Key Step
Towards Destigmatizing Transgender People' (2016) <https://www.amnesty.org/en/latest/news/2016/05/denmark-transgender-
decision/> accessed 19 October 2016.; Transgender Europe, 'Malta Adopts Ground-Breaking Trans And Intersex Law' (2015)
<http://tgeu.org/malta-adopts-ground-breaking-trans-intersex-law/> accessed 3 May 2015.; Transgender Equality Network Ireland,
'Legal Gender Recognition In Ireland' (2016) <http://www.teni.ie/page.aspx?contentid=586> accessed 9 December 2016.

= Pant v Nepal (n 4)
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Transgender rights and prisons

While it is important to recognize the limitations, one should also acknowledge the
progress made on the recognition of SOGI rights internationally through soft-law
mechanisms. Indeed, the appointment of the UN mandate holder on SOGI marks a key
shift in international human rights law towards LGBTIQ people generally, representing
the worldwide recognition of sexual orientation and gender identity rights. Shifting
attitudes towards transgender people are also evident through the progress in countries’
legal reforms that include gender self-determination as a key priority and attempts to
eradicate discrimination on the grounds of sexual orientation and gender identity by

adopting laws against discrimination.

Similar debates, however, have yet to be intensified in the context of prisons, where,
although some progress has been made, the area remains under-researched. The general
protection framework has over the last few years developed safeguard mechanisms for
LGBTIQ prisoners, but progress in this area and the application of human rights law has

been slower due to difficulties associated with prison policies and governance generally.

Indeed, broadly speaking, the expansion in the recognition of transgender identities has
had very little impact on the way prison systems treat transgender prisoners in individual
countries. In fact, the way in which transgender prisoners are treated is determined by
how they are treated and protected in the law of that particular society. A brief survey of
policies shows that even in countries where the gender self-determination model has been

11



adopted, similar policy changes have not been incorporated into the prison context. This
means that even if some countries have managed to bring queer theory and law together
for the protection of transgender persons, in the prison context this still proves
challenging. In particular, issues of transgender prisoners’ housing and access to basic
rights, including the means of gender expression, the right to health and freedom from ill-
treatment. remain debated. It is clear that even where a gender-determination model is
adopted at national level, a degree of confusion is still common among authorities over
how to treat transgender individuals in society, but it is heightened by prison policies,
structures and institutions that further marginalize those already in situations of

vulnerability.

International human rights law provides a rich jurisprudence on the issues of the
detention of men, women and children. The core human rights instruments of the UN, as
well as regional standards from Africa, the Americas and Europe, also provide broad
opportunities for the protection of human rights of people in detention. In Asian and
Islamic texts on human rights, protection mechanisms are also legislated. There is now a
more robust system of international monitoring mechanisms over prisons too (the
Optional Protocol to the Convention Against Torture (OPCAT), the Sub-committee for
the Prevention of Torture (SPT), the European Committee on the Prevention of Torture
(CPT)), in some cases linked with national-level mechanisms (the National Preventative
Mechanism (NPM)). However, in addition to other limitations inherent in such
mechanisms, almost all the instruments refer to the binary model of the sexes (men
versus women), leaving the concept of gender under-explored. (One such example is

12



indeed the inclusion of gender as opposed to traditional term ‘sex’ in the list of non-
discrimination grounds). International human rights law does not yet offer sufficient
guidance for non-binary genders in the prison context. In fact, prisons are among the only
environment where where international human rights law becomes unable to extend the
protection mechanisms beyond the binary systems. The resulting greater invisibility of
transgender people, including prisoners, contributes to an absence of data and general
knowledge on sexual diversity in the prison context, making the ‘sexual minorities’
group even more vulnerable to the effects of ignorance, including violence, expressed

both in law and in practice.

Establishing international legal norms is an extensive process that requires complex
approaches not only from individual countries and alliances of countries, but also from
the affected and interested groups themselves. Making changes to already established
norms has proved particularly challenging in the context of sexual orientation and gender
identity. The LGBTIQ community is small, isolated, fragile and under threat almost by
definition. The history of the development of international human rights law shows the
immense difficulty of negotiating human rights treaties with the member states of the UN
or other regional inter-governmental organizations. While it is not the purpose of this
research to propose any specific standard on the SOGI rights in society and prisons, it is
very much aimed at understanding and reflecting on the protection frameworks, both in
society and in places of detention. The case of transgender rights is a good example to
demonstrate the limitations of international human rights law and the amendments
needed to enable it to accommodate non-binary identities. Hence an analysis of the
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concept of gender in the social sciences, detention and international law will be provided.

Terminology used in this thesis

This thesis surveys literature from different time periods, from the beginning of the 20th
century to present day. During this period, covering almost a century, terms and
references in relation to transgender people have developed and changed drastically.
Terms that were pivotal and illustrated breakthroughs in the medical or sociological
sciences in the early 20th century are now considered stigmatising and out-dated, and
new terms have been introduced to more accurately reflect gender identity or expression.
Even during the lifetime of this thesis, which commenced in 2013, there has been a
dramatic shift in the application of terms in queer theory, transgender studies and, most
importantly, in international human rights law. The field of transgender studies is rather
dynamic, with its philosophy of embracing the diversity of identities and self-perception
of gender. Fixed terms can, and do, constrain people to categories, which may prevent
them from moving across identities and genders. Hence, the terms in the field are living

and evolving on a regular basis.

To accurately reflect the developments in the fields of queer and transgender theory and
human rights law, this thesis employs a number of terms. While not all societies around
the world recognize the term ‘transgender’, the literature has shown a rich culture of ‘the
other’ gender. This thesis does not intend to analyse all variations of non-binary gender,
but it does examine the terms that have accompanied the progression of transgender
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identities in the context of international human rights law. This thesis will provide the
historical background of the terms ‘transsexual’ and ‘transgender’, as well as the current
discourse on non-binary identities. In this thesis, terms such as ‘transgender’ and ‘non-
binary gender’ will be used to describe gender non-conforming people. In places where
term ‘transsexual’ is used, it either expresses the view of the original author or refers to
the period of time when that term was actively used (i.e. the period of the biological and
medical models of gender recognition in law). In those cases, the term ‘transsexual’ will

be used in quotation marks.

This thesis examines gender identity and transgender people’s rights. It therefore mainly
analyses the theories around gender identity and recognition. It does not specifically
discuss sexual orientation or sexuality in the rights context. However, due to the
intrinsically intertwined nature of the concepts of sexual orientation and gender identity,
the thesis will make reference to sexual orientation when necessary and as relevant for
the thesis. For historical reasons, sexual orientation has progressed much further than
gender-identity rights. Therefore, the thesis will only refer to sexual orientation when
relevant in the context of gender identity. Sexual orientation is understood to refer to
‘each person’s capacity for profound emotional, affectional and sexual attraction to, and
intimate and sexual relations with, individuals of a different gender or the same gender or

more than one gender.’*

While gender identity is understood to refer to ‘each person’s
deeply felt internal and individual experience of gender, which may or may not

correspond with the sex assigned at birth, including the personal sense of the body

* Yogyakarta Principles - Principles On The Application Of International Human Rights Law In Relation To Sexual Orientation And
Gender Identity (“Yogyakarta Principles’, 2006) <http://www.yogyakartaprinciples.org/principles-en> accessed 11 January 2014.

15



(which may involve, if freely chosen, modification of bodily appearance or function by
medical, surgical or other means) and other expressions of gender, including dress,
speech and mannerisms.’” When mentioned together, ‘sexual orientation and gender

identity’ will be referred to as ‘SOGI’ rights.

The term ‘gender non-conforming’ will be used to refer to people whose gender
expression is different from conventional expectations of masculinity and femininity.*®
Not all gender non-conforming people identify as transgender; nor are all transgender
people gender non-conforming. Terms such as ‘gender-queer’, ‘gender-fluid’ and ‘non-
binary’ describe a person who identifies not with the male/female binary but somewhere
outside or between.”’ Those terms will be used to describe non-conformity and non-

congruence with the imposed binary framework of sex and gender.

Other terms referring to individuals will be also used. These include ‘lesbians’ — women
who sexually, physically and romantically feel attracted to individuals of the same
gender;”® ‘gay’ — men who sexually, physically and romantically feel attracted to
individuals of the same gender;*’ ‘bisexual’ — individuals who sexually, physically and
romantically feel attracted to individuals of more than one gender;’® and ‘transgender’ —

an umbrella term for people whose gender identity and/or gender expression differs from

* ibid.
0 GLAAD Media Reference Guide - Transgender' (GLAAD, 2017) <http://www.glaad.org/reference/transgender> accessed 16
September 2016.
*7 ibid.
* Yogyakarta Principles, 2006.
* ibid.
* ibid.
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what is typically associated with the sex they were assigned at birth.*' People under the
‘transgender’ umbrella may describe themselves using one or more of a wide variety of
terms, including ‘transgender’.** Though this thesis does not focus on intersex people, it
will make references to them in some places; therefore, it is important to stipulate that
intersex people are those born with physical sex characteristics that do not fit medical
norms for female or male bodies or, as defined earlier, ‘Intersex people are born with
physical, hormonal or genetic features that are neither wholly female nor wholly male; or
a combination of female and male; or neither female nor male’.** Another such term used
in the thesis, though does not specifically focus on it, is ‘queer’, which is used in two
ways. One is to refer to people who are not heterosexual. The other refers to those who
do not see themselves as belonging to the socially accepted binary categories of sexual
orientation and gender identity; rather, queer people see both the spectrum and identities
as fluid.** To save space, abbreviations will also be used: LGBTIQ — for ‘lesbian, gay,
transgender, bisexual, intersex and queer’ — when referring to individuals’ rights, and
SOGI — for ‘sexual orientation or gender identity’ — when referring to those rights in law.
This thesis also employs term ‘sexual minority’ or ‘sexual minorities’ referring a
collective group of LGBTIQ groups. This term is used in places where literature is vague

about specific identities of the various groups. The presumption in those cases is made

that literature or standards apply to all ‘sexual minorities’.

*!ibid.

2 ‘GLAAD Media Reference Guide — Transgender’ (note 26).

* Munira Ali, Lorna McGregor, Daragh Murray, Patricia Palacios Zuloaga, Sir Nigel Rodley, Clara Sandoval, Ahmed Shaheed (n 8).
** ARC International, IBAHRI, ILGA, ‘Sexual Orientation, Gender Identity And Expression, And Sex Characteristics At The
Universal Periodic Review” (ARC International, IBAHRI, ILGA 2016).
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Different legal terms are also used to reflect different types of detention, including police
arrest, military, immigration, psychiatric, criminal justice (a category that includes police
detention, pre-trial, remand) and post-trial detention. Each of these legal terms has a
specific meaning and individuals who fall under each category enjoy specific rights. In
this thesis, when referring to ‘prisons’, ‘criminal justice detention’, ‘closed spaces’ or
‘institutions’, these are to be understood only as places where individuals are housed
after conviction, and consequently ‘prisoner’ or ‘detainee’ to persons who are serving
sentences. Despite many similarities between prisons and some of the other institutions
mentioned above, this thesis does not analyse any other closed institutions, but only

prisons as defined above.

Structure of the thesis

Part I of the thesis, consisting of the first two chapters, addresses theoretical questions on
queer theory and the law. Chapter One surveys the concept of transgender as an
identitarian and political phenomenon. It focuses on understanding the positioning of
transgender theory and its origins and relations with wider queer and feminist theories.
This chapter also provides an analysis of sexual diversity in the prison context and an
understanding of transgender and queer concept in prisons. The two main stages of
transgender analysis — deviance theory and invisibility — are described to lay the ground

for a discussion of sexuality in prisons.
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Chapter Two addresses the question of transgender recognition in law. It explores the
variations of the concept of transgender citizenship in policy and law and analyses three
models of legal recognition of transgender identities: first, the application of transgender
theory to law resulting in the biological model; second, the relationship between medical
science, transgender theory and the law, forming the model of medical recognition of
transgender identity; and third and most recently, the gender self-determination model
adopted thus far by a handful of countries. The gender self-determination model
challenges strict binary identities (i.e., the other two models) and creates a space in which
travel through fixed genders is a possibility. Chapter Two will offer further analysis of

gender self-determination and its harmonization with the law.

Part II of the thesis, comprising Chapters Three and Four, continues to analyse
transgender citizenship and states' obligation to provide access to rights and freedoms on
an equal basis. Chapter Three asks whether there are or should be specific rights for
transgender persons and, if so, what rights, or whether instead principles of human rights
are the core upon which the protection of transgender persons should be based. Chapter
Three takes the obligation of respect for human dignity, equality and non-discrimination
as the gateway to consideration of a wide range of rights for transgender persons,

including the right to privacy, medical care and the right to be recognized before the law.

Chapter Four surveys international human rights law, focusing on UN jurisprudence and
regional human rights mechanisms (where progress has been made in advancing human
rights law in relation to transgender rights), in order to understand the relationship
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between transgender rights and international human rights law. It examines the journey
towards wider SOGI rights within the UN human rights mechanisms and suggests that
these rights are inherently part of the international human rights framework. The chapter
analyses the UN Human Rights Council (HRC) debates on the recent SOGI norm
making. Four resolutions adopted by the Council and the appointment of the UN mandate

holder on discrimination on the basis of SOGI will also be analysed.

Chapters Five and Six, which constitute Part III of the thesis, examine the concepts of
transgender and other non-binary identities in the prison context. Chapter Five will
provide a narrative analysis of the lived experiences of transgender prisoners, and it seeks
to position transgender and non-binary persons (as the principal group of people
undermining the binary model of the sexes) in prison. Significant consideration here is
given to the standards for treatment of prisoners and how they are applied to transgender
prisoners. This chapter will offer an overview of the journey of transgender prisoners,
from entering a prison through their struggles during their incarceration, to demonstrate
contemporary manifestations of their lived experiences, change that has occurred over

time, and the impact of that change on the rights of transgender prisoners.

Chapter Six of the thesis is the principal part of the case study, which demonstrates a
constant tension between non-binary identities and binary structures, laws and systems.
While the first four chapters set the theoretical and legal context around transgender
citizenship, Chapter Six attempts to apply that analysis to international human rights law,
treatment of prisoners and detention. It argues that the advancement in the recognition of
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gender self-determination in the law on the one hand, and the advancement of prison
reforms on the other, have had a limited impact on the global prison policy-making
process in the context of transgender prisoners. This chapter analyses existing alternative
frames of transgender rights protection and examines whether the same frames are
applicable to the prison context. It further examines the available options in which non-
binary identities are dealt with in modern prison policies and examines transgender
prisoners and situations of vulnerability. Chapter Six ends with the conclusion that,
although protection frames might be similar in society and prisons if gender self-
determination means a constant transgression of the heteronormative axis of sex, the
realization of self-determination in the prison context is currently impossible, which also
means that the right to gender self-determination in prison is indeed questionable. This,
however, does not minimize or render infeasible the important need for the underlying

principles of human rights law to be applied to transgender prisoners.

This thesis concludes by suggesting several explanations for the trend in recent history
towards the recognition of rights for transgender prisoners and their treatment. Among
the questions identified for further study are (1) whether the development in general
human rights law in recognising SOGI rights has been matched by corresponding
changes in the area of prison policies and, most importantly, in state practices, and (2)
whether the development of the law will maintain this progressive trajectory in the

future.
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PART ONE
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Chapter I

Transgender and Non-binary Identities

1. Introduction

Throughout history, transgender identity has been shunted around and cut through with a
surgical scalpel. Rejection of non-binary identities, criminalization of wider ‘sexual
minority’ groups and pathologization of transgender people have influenced transgender
theory as it is understood today. While the concept of transgender identity has grown
gradually in multiple disciplines, including sociological, feminist, medical and legal
theories, it only started to form into a theory in its own right towards the end of the 20th
century. Indeed, the fluidity of gender has existed in many cultures and societies over the
centuries; however, capturing such fluidity within the framework of a specific term or

concept has been a challenge for many researchers and authors.*

In post-structuralist theory, the binary gender identifier has been mostly examined in the
context of transgender people,’® commonly identified as a group that transgresses gender
and sex categories. The view held by social constructionists on gender largely opposes
the essentialist view of transgenderism. Namely, the social constructionists suggest that

gender is a socially constructed category and may be different from the biologically

** See for example, Gilbert Herdt (Ed), Third Sex, Third Genders: Beyond Sexual Dimorphis, in culture and History (Published by
Zone Books 1996).
% James McGrath, ‘Are you a Boy or a Girl? Show me your real ID’ (2009) 9 Nevada Law Journal.
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assigned sex,’’ whereas the essentialist view holds that the gender assigned at birth is

biological and cannot be changed.*®

While such long-held view on the immutability of sex has affected legal and policy
developments for decades, feminist, queer and, lately, transgender theories have been
attempting to unpack the concepts of gender and sex. Transgender theory in particular
has been interested in understanding non-binary gender identities through the lived
experiences of transgender individuals. Such experiences play a crucial role in this thesis
as it examines the application of international human rights to transgender persons and

the limitations of the law itself in doing so.

This chapter provides an examination of the foundations of sex and gender. In particular,
it explores the binary character of law and sex in feminist and post-structural feminist
theories. These theories indeed pioneered transgender research throughout the second
half of the 20th century. Therefore, understanding the conundrum of the different terms,
their origins and the influence of transgender studies development will serve as an
introduction to the wider analysis of the application of international human rights law to
non-binary identities. While the chapter does not focus on the concept of
heteronormativity, it argues that ‘heteronormative gendering of spaces creates a kind of

gender tyranny that regulates gender non-conformists and especially transgendered

%7 Susan Hurley *Sex and the social construction of gender: can feminism and evolutionary psychology be reconciled?’ in Jude
Browne (Eds.) The future of gender (Cambridge University Press, 2007).

* Wendy O’Brien, ‘Can International Human Rights Law Accommodate Bodily Diversity?’ (2015) 15 (1) Human Rights Law
Review.
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people.”® Judith Butler’s ‘performativity theory’ is further employed to illustrate how
fluidity of genders upset fixed gender categories. Examination of these categories is
important as the thesis continues to build and provides further analysis on the limitations
of the law, not only in recognising transgender citizenship, but also in providing access to

the enjoyment of their rights and freedoms.

This chapter offers a discussion of the relationship between transgender studies and
feminist and queer theories. While acknowledging the tension introduced by non-binary
categories for fixed identities, this chapter seeks common ground between those
disciplines. This effort proves difficult, however, as the chapter evolves. For example, if
non-binary identities are fluid, it means they oppose any kind of fixed categories. This
can further mean that transgender or non-binary identities by nature undermine any
identity, and specifically feminist studies, which are grounded in fixed categories. These
tensions are discussed and analysed with a view to providing an understanding of the
limitations of theory, which may or may not have had an impact on the establishment of

the specific laws and protection guarantees for non-binary groups.

An absence of theory on gender identity throughout the 20th century has meant that other
disciplines, such as criminal justice, also have not paid much attention to issues of gender
identity in the prison context. Any deviation from the sex assigned at birth, as well as

same-sex sexual contact among consenting adults, was considered a criminal act in most

* Petra L. Doan, Why Question Planning Assumptios and Practices About Queer Spaces in Petra L. Doan (Eds) Queerying Planning:
Challenging Heteronormative Assumptions and Reframing Planning Practice (Taylor & Francis Group, 2011.; Also, Petra L.

Doan, The tyranny of gendered spaces — reflections from beyond the gender dichotomy (2010), 17:5, 635-654 Gender, Place &
Culture.
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countries throughout the first half of the 20th century. Therefore, little or no progress was
made in studying same-sex or gender variations in the prison context. To illustrate this
neglect, this chapter will outline the invisibility and deviant phases of transgender
prisoners. It will provide an analysis of prison sexuality. It is hoped that such a study will
set a solid theoretical ground for illustrating the boundaries of the law when it comes to

its application to non-binary gender identities both in society and in prison.

2. Transsexualism and Transgenderism as Identitarian Categories

Transgender, transsexual, transvestite, trans®, gay drag, butch lesbian, queer, native
American berdache, Indian hijra, Indonesian waria, Thai kathoey, Brazilian travesti,
Arabian xanith, Polynesian mahu, Maori whakawahine and others, all refer to individuals
who violate imposed binary gender and sex systems.'’ These different terms signify
cultural particularities within which non-binary gender persons live. Over the years, a
greater congruence has been sought to develop a single term that would capture the
experiences of all people with variant gender. This and the next chapter show, however,
that such attempts have failed and that capturing gender variance within a single identity
has been impossible, particularly from a legal perspective.*' Indeed, transgender
identities capture the varying experiences that people have in reflecting transgender
embodiment. This can be a space created by three, four or more gender lines. Among

many independent or unpredictably related gender categories is a model of gender in

* Paisley Currah, ‘Gender Pluralism under the Transgender Umbrella’ in ‘Transgender rights’, Paisley Currah, Richard M. Juang,
Shannon Price Minter (Eds.), ‘Transgender rights’ (The University of Minnesota Press, 2006) 16.
41 ..
ibid.
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which each gender term has its own axis in space.*? That was the view of Eve Sedgwick,

who inspired other writers by describing gender variance as a ‘gender galaxy’.*’

Notwithstanding such variance of gender in different societies, terms such as
‘transsexual’ and ‘transgender’ have played an important role in advancing non-binary
gender to date. The two terms formed at different stages in the historical journey of
gender incongruence, with specific meanings in their context. A quick study of both
concepts is necessary to situate both terms within this thesis. A common feature will
nevertheless be identified between these terms to build the later problematization of the

transgender identity concept.

2.1. The history of the ‘transsexualism’

The term ‘transsexual’ was coined by a medical professional in the early 1950s. Historic
records show that Dr Harry Benjamin, a physician and endocrinologist from New York,
US, in 1953 gave the name ‘transsexual’ to a problem he called ‘gender confusion’.**
Benjamin described the ‘transsexual’s’ situation as ‘seemingly ineradicable and an
intensely painful conviction held by certain men and women that their physical and
emotional makeup had been mismatched and that they are somehow women trapped in
men’s bodies or vice versa’.* In order to match the ‘emotional makeup’ of one’s

understanding of gender to one’s sex, the term ‘transsexual’ was used to refer to those

* Eve Kosofsky Sedgwick, Epistemology Of The Closet (University of California Press, 1990) 32-34.

* Gordene Olga MacKenzie, Transgender Nation: The Gender Movement in the USA (University of Wisconsin Press, Bowling Green
Ohio, 1994).

* Harry Benjamin, The Transsexual Phenomenon (Originally published by The Julian Press, Inc. Publishers, New York (1966) p. 11.
*# Richard Ekins and Dave King (eds), Blending Genders: Social Aspects Of Cross-Dressing And Sex Changing (1st edn, Routledge
1995) 235.
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requesting a sex change. Over time, the term ‘transsexual’ was used not just to refer to
those who changed their biologically assigned sex but also to distinguish them from
transvestites, who merely cross-dressed.*® This differentiation was significant for
Benjamin, who argued that his patients ‘were miserable in their original assigned
genders’.*’ Benjamin further argued that, by altering their bodies with hormones and
surgery, he was allowing them to live as members of the other sex, hence ‘helping the
transsexual community’.** In his view, if a person with ‘gender confusion’ syndrome did

not wish to undergo surgical sex change, he or she was not a true ‘transsexual’.*’

Various theorists offered definitions of ‘transsexual’ indicating that ‘transsexuals’ are
persons with one anatomical sex, yet have an overwhelming belief that they are
representatives of the opposite sex.’’ A male ‘transsexual’ expresses that belief as being
‘a woman trapped in a male body’ and a female ‘transsexual’ as being ‘a man trapped in
a female body’.”' Accordingly, the ‘transsexual’ is a person in whom there is an
incongruence between the anatomical sex and gender. Transgender theorists, such as
Susan Stryker, also offer similar definitions of ‘transsexual’.’” Stryker, while explaining
the differences between the terms, writes that ‘a transvestite was somebody who

episodically changed into the clothes of the so-called “other sex”, and a “transsexual”

was somebody who permanently changed genitals in order to claim membership in a

* ibid.

7 Benjamin (n 44) 27.

* Benjamin (n 44).; Also, Dallas Denny, ‘Transgender communities in the United States in the late Twentieth Century’ in

Paisley Currah, Richard M. Juang, Shannon Price Minter (Eds.), ‘Transgender rights’ (University of Minnesota Press 2006) 175.

* Benjamin (n 44).

*0 Juliet Bourke, ‘Transsexualism - The Legal, Psychologicaland Medical Consequences Of Sex Reassignment Surger’ (1994) 6.
Current Issues in Criminal Justice 275.

*! ibid.

*2 Susan Stryker, ‘(De)Subjugated Knowledges: An Introduction to Transgender Studies’ in Susan Stryker and Stephen Whittle (Eds),
The Transgender Studies Reader (Routledge 2006) 4.
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gender other than the one assigned at birth’.”>

The concept of ‘transsexuality’ was further developed and researched by German
sexologist Magnus Hirschfeld,” who in 1931 allegedly conducted the first reported sex-
change operation and attempted to explain the phenomenon.” Despite this, sex change
procedures were not widely known until Christine (George) Jorgensen’s much-publicized
surgery in Denmark in 1952.%° Jorgensen’s case became one of the first recorded sex-
change cases in history.”” Despite such individual cases sporadically reported in the first

half of 20th century, the concept of gender and sex remained largely underdeveloped.

Nevertheless, these cases brought the idea of sex change into the public eye. As surgical
interventions became more common, the focus shifted towards treatment, or rather to
correcting the “physical error’ of transgender people who, as Benjamin described, *were
‘trapped in the wrong body’. ‘Treating’ people through medical intervention (such as
hormone therapy and surgery) turned ‘transsexuality’ into a medical condition, which
could only be treated through medical intervention. The early terms of ‘transsexual’ and
‘transsexualism’ retained the ‘intermediate sex’ connotations, as they specifically related
to biological sex change.” They pointed to a state of being in between two sexes.® This

is indeed interesting and indicative, because in the early literature, the term ‘transgender’

* ibid.

** Hirschfeld (1868-1935) founded the ‘Journal of Sexual Science’ (Zeitschrift for Sexual Wissenschaft) in 1913 and the closely
related Institute for Sexual Science in Berlin in 1919 to research transsexuality. Friedemann Pfafflin, ‘Sex Reassignment, Harry
Benjamin, and Some European Roots’ (1997) 1 (2) Int. J. Transgenderism

> Ekins and King (n 45) 100.

*6 Ekins and King (n 45) 100.

*7 Benjamin (n 44) 12.

*¥ Benjamin (n 44) 12.

* Ekins and King (n 45) p. 117.

% Ekins and King (n 45) p. 117.

29



is absent, which indicates firstly that the concept of gender was not developed by
feminist theorists and, more importantly, that the term ‘transsexuality’ was a concern for
the medical community, which was ‘correcting’ gender non-conformity by offering

surgical sex change.

Forcing people into the framework of ‘transsexuality’ meant that people were ‘corrected’
in order to ‘disappear’ and blend into heteronormative society either as men or as
women.®' Early 20th-century literature shows that those who underwent sex-change
surgery were trained to fit into a new identity — not as a trans-person or as non-binary,
but as a man or a woman, a heteronormative category.’® Describing that oppressive
aspect of early medical treatment in the USA, activists noted:
transsexuals are encouraged to lie about their transsexual status. They are to
define themselves as men or women, not transsexual men and women.
Individuals are encouraged to invent personal histories on their chosen genders;
female-to-male transsexuals, for example should speak about their lives as little
boys.
The isolation of the term ‘transsexual’ within medical science gave way to a
‘transsexual’ identity invented by medical professionals. This had a profoundly negative

impact on transgender people, who were trapped in the ‘heterosexist legacy’, resulting in

outrage in the transgender community.

With the introduction of fixed sex categories and genders, term such as

°! Currah, Juang and Minter (n 16).

% Stuart F. Chen-Hayes and Viviane K. Namaste, ‘Invisible Lives: The Erasure Of Transsexual And Transgendered People’ (2002) 31
Contemporary Sociology.

 Shannon Price Minter, ‘Do Transsexuals Dream of Gay Rights? Getting Real about Transgender Inclusion’ in Paisley Currah,
Richard Juang and Shannon Price Minter (eds.) Transgender Rights (University Of Minnesota Press 2006) 152.
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‘heteronormativity” and ‘heteronorm’ emerged. In literature, heteronormativity is
understood as a discourse where women and men are seen as polar opposites, and whose
characteristics exclude each other.®* At the same time, ‘heterosexual matrix, gender and
heteronormativity work to construct men and women as two distinct classes of people.”®
In this thesis, the concept of heteronormativity is used to demonstrate how sexualities
and gender identities are expressed, organized and structured that does not necessarily fit

the normative sex and gender systems.*®

The establishment of an identity-based movement for rights claims will be discussed
further in Chapters One and Two. What is important to highlight here is that even today
the term ‘transsexual’ remains strictly embodied in medical literature. ‘Transsexuals’
who had changed their sex were thus forced to blend into one or other of the sexes and
did not have much basis on which to mobilize, let alone demand political rights and
freedoms. This proved problematic, however, as many transgender people did not
necessarily wish to identify themselves as heterosexual men or women, but rather wanted
to express themselves in a preferred gender. Incensed at the forceful attempt to position
transgender persons as strictly heterosexual men or women, transgender commentator
Whittle has countered that ‘a trans person might be a butch, or a camp, a transgender or a
transsexual, a male to female or female to male or a cross-dresser; they might in some

parts of the world consider themselves a lady boy, katoey, or even the reclaimed Maori

% Heiko Motschenbacher, Language, Gender and Sexual Identity: Poststructuralist perspectives (John Benjamins Publishing
Company, 2010) 39.

 ibid.

% Marcus Herz and Thomas Johansson, ‘The Normativity of the Concept of Heteronormativity” (2015) 62:8 Journal of
Homosexuality
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identities whakawahine or wakatane’.’’ What this meant is that over time, the term
‘transsexual’ became associated with oppression and medical interference, with strict
connotations of wanting to belong to the other sex. This, however, seemed far from the
truth of the actual lives of transgender people, who only wanted to live in their desired
gender, without much external intervention. As the ‘oppression’ against ‘transsexuals’
continued in the medical establishment, members of the transgender community started
to develop identity terms that opposed medical interference. Soon, ‘transgender’ became
a grassroots term, a term of empowerment and political activism.®® As Stryker defines it,
‘a transgender was somebody who permanently changed social gender through the
public presentation of self, without recourse to genital transformation’. ® Such a
definition creates further differences that go beyond the ‘transsexual’ and ‘transgender’
concepts and will be discussed below. Before focusing on that issue, however, it is

important to understand the emergence of ‘transgender’ as a concept and an identity.

2.2. The history of transgender identity

The emergence of the term ‘transgender’ can be linked to the development of the concept
of gender as a social construct, detaching sex and gender as identical and established
binary categories. The concept of transgender has remained an evolving one in
sociological, anthropological, feminist and legal literature.”’ And, as it evolves, the

definition of transgender seeks to encompass gender queer, cross-dressers, and

7 Stryker and Whittle (n 16) XI.

 Currah (n 40) 3-25.

9 Stryker (n 52) 4.

" Gretchen P. Kenagy, ‘Transgender Health: Findings From Two Needs Assessment Studies In Philadelphia’ (2005) 30 Health &
Social Work.
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‘transsexuals,”’' celebrating all transgender persons who by any means transgress binary
gender norms.”” Such a varied definition of transgender is closely linked to the notion of
‘gender queer’ which rejects the binary gender system, thus freely mixing and matching

gendered behaviours and characteristics associated with men and women.”

Though the term ‘transgender’ was first used in the 1980s by Virginia Prince, a Southern
Californian advocate for freedom of gender expression, its meaning as a political
identitarian umbrella term came from a pamphlet by Leslie Feinberg, ‘Transgender
Liberation: A Movement Whose Time has Come’.”* The term has since been used as an
overarching term to describe people who, in one way or another, cross or transcend sex
and gender boundaries, whether or not they undergo a medical sex change. Having
emerged through the transgender community itself, the term has carried a political
meaning of liberation for the transgender movement. In the words of Stryker, the term
‘transgender’ is a ‘pangender’ umbrella ‘encompassing transsexuals, drag queens,
butches, hermaphrodites, cross-dressers, masculine women, effeminate men, sissies,
tomboys, and anybody else willing to be interpolated by the term who felt compelled to
answer the call to mobilization.”” The term ‘transgender’ has evolved to refer to all
identities or practices that cross over or move between or otherwise question socially

constructed sex/gender boundaries.”® Such a definition accommodates persons with any

gender identity and provides a flexible understanding of one’s gender. It is probably the

7' Jami Kathleen Taylor, ‘Transgender Identities and Public Policy in the United States: The Relevance for Public Administration’
(2007) 39 Administration and Society.; Also, Paisley Currah and Shanon Price Minter, Transgender Equality: a handbook for
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7 See Paisley Currah, Richard Juang and Shannon Price Minter (n 16), Stryker and Whittle (n 16).
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reason why popular advocacy literature uses the term ‘transgender’ as an ‘umbrella term
to describe people who ... have gender identities, expressions, or behaviours not

traditionally associated with their birth sex’.”’

Despite the comprehensive social nature of the definition of ‘transgender’, critics argue
that, while useful in many contexts, the term lacks inclusiveness and is imprecise in some
cases.”® This could be especially true in legal theory, in which the fluid nature of the term
has been contested.”’ Others also argue that, although progressive, the definition of
transgender remains controversial and needs more clarity in order to provide full
enjoyment of human rights and freedoms via international human rights law and gender
identity.* Whether the absence of standards on the protection of the rights of transgender
people is due to an unclear definition of ‘transgender’ or gender identity is discussed in

the next two chapters.

As the term evolved, some transgender authors started to argue that ‘transgender’ had
become a burden with its ‘share of hurdles’® or that the term was now a huge and
imprecise container for gender identities.** The term included any possible variation of
gender, as well as sexual identities. Such a widening of the definition itself had an impact
on some transgender writers, who argued that broadening the definition might have

weakened the transgender identity, ‘especially when transgender rights become identical

77 Tyler Brown, ‘The Dangers of Overbroad Transgender Legislation, Case Law, and Policy in Education: California's AB 1266
Dismisses Concerns about Student Safety and Privacy,” (2014) 2 BYU Educ. & L.J.; Also, Currah and Minter (n 71)
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to transsexual rights, if not the same’.*’ In the absence of legal recognition of these
identities, such a division created a further divide in the transgender community,

indicating further dissidence among queer and transgender activists and theorists.

For example, Riki Wilchins argues that much of the advocacy for transgender rights has
focused on hate crimes against ‘transsexuals’, access to hormones and surgery, name-
change laws, insurance reimbursement and changes to birth certificates.® Wilchins
argues that under the banner of ‘transgender’, advocates and activists have focused
mostly on human rights challenges that are less associated with gender, and more about a
fixed categorization of the sexes.” And indeed, in a society where rights belong to
identities, having an identity is important for transgender people too, in order to claim
political status and human rights. But Wilchins does not stop there. She further argues
that gender identity, because it is a fixed identity, ignores gender expression.*® Wilchins's
point reveals the tension within LGBTIQ groups at that time. What is important from her
argument, however, is the clear difference that existed in the understanding of
‘transsexual’ and transgender persons based on identity categories. Hence, gender
expression as it is understood now was not associated with a ‘clean’ identity, which was
trying to fit within heteronormative societal structures. Indeed, that artificial
differentiation between categories proved counter-productive for community

mobilization aimed at achieving recognition in law.
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And if ‘gender identity’ tends to privilege notions of a clear, coherent and unitary
identity over conceptions of blurred identifications®’, then the dominant dualist model of
gender identity in most societies is at odds with social research documenting ‘third
genders’.®® Moreover, some authors also note that gender identity, unless a ‘transsexual’
person is post-operative, remains biologically based.® This claim can serve as a
justification for refusing recognition of a person's gender identity without surgical sex

change.

Indeed, the term ‘transgender’ emerged to counter-balance the impact of the application
of medical science to gender-variant people, forcing them to conform to the
heteronormative categories of gender. At the same time, the concept of ‘transgender’ still
implies some kind of identity, association with either of the two genders or sexes —hence
the criticism from scholars who hold the view that the fluid nature of transgender means

no static identities.”
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2.3. The emerging identities of non-binary gender

Over the years, strict gender norms have yielded to a relaxation of gender boundaries, to
meet the needs of all transgender persons. Even more so, it allows gender plurality, in
which, as argued by Surya Monro, post-structuralism can be utilized to understand the
construction of gender and analyse social structure.”’ Gender self-determination, argues
Monro, calls for a social structuring based on the principles of equality, diversity and the
right to self-determination.”” Building on Monro’s arguments, Stephen Whittle notes that
‘the presumption that has been made by most academic writers in the area is that I and
people like me are demanding that we be legally recognized in the gender role in which
we live’.”> Whittle challenges the construction of gender and applies Kate Bornstein to
his analysis of the concept of gender fluidity. He asserts that there are rules to gender but
that rules can be broken; ambiguity does exist and how we provide for that ambiguity
matters; and that even more than ambiguity, there is fluidity.”* Further citing Bornstein,
Whittle claims that gender fluidity recognizes no borders or rules of gender, and that
fluidity provides for any number of genders.”” Thus, he concludes, to be fluid in one’s
gender challenges the oppressive process of gender and the power processes that use

gender to maintain power structures.”®

Indeed, as Bornstein argues, the transgender person as a gender outlaw calls into question

the gendered system on which people and societies base major aspects of their lives.
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Bornstein offers a view of real-life gender fluidity: a refusal to be categorized by the
limited gender roles that are imposed, however without willingness to be invisible.”’
What does this mean in today’s legal culture? Here, Bornstein rejects the idea of a third
sex, and instead seeks to create a third space, a space outside of gender.” Here, the
problems with the legal construct or, more specifically, with heteronomativity, begin.
Whittle challenges the law by asking ‘is there any reason whatsoever to have a gendered

basis to law?’”’

He acknowledges the need for acknowledgment of ‘sex’ in certain
circumstances through law, but argues that this is not dependent upon how that people
identify or portray their gender.'” Whittle seeks to employ a gender self-determination
argument that could challenge the theoretical institutionalization of the heteronormativity
of both concepts — sex and gender. He goes further in his criticism on the function of the
law, in particular as it relates to transgender people, and notes that the vision of the law is
to provide a fair and just context in which people can simply live. However, he has
observed, the function of ‘placing socially responsible citizens outside a legal framework
continues to illustrate that the law continues to be an antiquated, moralistic tool based

. . .. 101
upon conservative understandings that lack vision’.'’

Whittle’s reasoning is influenced by post-structuralist theory and queer analysis of
gender. Yet, what is important in his writings is the deconstruction of the law from a
gender perspective. He takes a specific position to criticize the function of the law in the

context of the protection of transgender citizenship and argues that, as it stands, the law

7 ibid 78.
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does not provide such a space. Indeed, Whittle’s analysis of a deconstruction of the law

to allow space for gender self-determination and gender fluidity is widely supported by

transgender legal scholars. Dean Spade, for example, has argued:
attorneys working for trans equality have to skate this delicate line, de-
medicalizing legal approaches to gender identity where we can, educating medical
providers on how to provide medical services to gender transgressive people in
ways that respect and encourage individual expression rather than conformity to
binary gender, and also fighting for increased access to medical care for all
people.'”

Here, Spade, who practises law as well as working in academia, attempts to strike a fine

balance between what is in the best interest of the client at a particular time and how to

move forward in advocating for a gender self-determination model.

Like Spade and Whittle, Monro also calls for a space for gender in legal discourse. This
in fact resonates with Bornstein’s idea of a space outside gender categories, but most
importantly goes beyond structures and categories of identities to allow for a non-binary
understanding of gender — an understanding that most severely challenges the binary
character of the law. In discussing gender pluralism, Monro analyses mainstream models
of citizenship to argue that in order to obtain rights and freedoms for gender-variant
people, these models of citizenship can be an important catalyst. Monro further borrows
Turner and Hamilton’s definition of citizenship, noting, ‘Citizenship can be defined as a
collection of rights and duties determining socio-political membership, and providing
access to resources and benefits.”'” She then employs examples of citizenship such as

(1) civic republicanism, (2) liberalism and (3) communitarianism to develop various

12 Spade (2003) (n 90)
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194 Monro is well aware of the limitations and

models of transgender citizenship.
difficulties that each of these models of citizenship carry for developing models of
transgender citizenship given the limitations of mainstream approaches, in particular the

overall tendency to place in the foreground certain types of (non-transgender) subjects

and to overlook structural change that would support equality.'®’

Monro further analyses Plummer’s notion of intimate citizenship, as well as Evan’s
sexual citizenship with its emphasis on self-determination and its concern with multiple,
overlapping discourses relevant to transgender citizenships, and states that equality and
gender self-determination are the most important elements for achieving transgender
citizenship.' These aspects are crucial to understanding the various frames offered by

international human rights law.

Transgender studies have evolved in a most dynamic way. Fixed identities have been
countered by fluid identities, while binary gender norms have been challenged by non-
binary gender identities. Not much academic contribution has been made so far to situate
such identities in the ‘transsexual’/transgender dichotomy. However, it is largely
understood that non-binary identities oppose categorization of gender and seek respect
for gender fluidity. In contemporary social and cultural theory, the notion of ‘identity’ as
complete and straightforward is challenged not only in transgender, queer and feminist
studies, but also in other disciplines. For example, Matthew Waites, in his critique of

gender identity and sexual orientation, relies on Stuart Hall’s arguments to focus on

1% ibid 165.
1% Tbid 165.
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processes of ‘identification’ rather than ‘identity’ in order to grasp the always-incomplete
process of relating subjectivity to social identity through a process he calls
‘articulation.”'”” This echoes Butler’s argument with regards to the discursive formation
of gender identities. As Butler famously stated, ‘identity is performatively constituted by

the very ‘expressions’ that are said to be its results,”'®

— meaning that, despite the final
result of such performativity (i.e. that the gender is real), this outcome is only possible

due to the power that is exercised through discourse.'®”’

This chapter attempts to provide an analysis of the post-structuralist theory of gender and
its application to transgender studies. The effort aims to provide a better understanding of
the transgender and ‘transsexual’ dichotomy, their origins in feminist and queer theory
and relations with those disciplines, which have determined the current state of the

international protection framework for transgender people’s rights.

3. Post-Structuralism: Understanding Transgender Through the Prism of Queer

Theory

Teresa de Lauretis first advocated the term ‘queer’ in 1991, and she charged it with the
responsibility of countering the masculinist bias latent in that naturalized and seemingly

gender-sensitive phrase, ‘lesbian and gay’.''’ Since then, queer theory has developed
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The Yogyakarta Principles' (2009) 15 Contemporary Politics.
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through the writings of Butler, Sedgwick and others who have fiercely challenged

feminist theorists over the subjects of gender and sexuality.

The first seeds of queer theory can be found in postmodernism and post-structuralism,
which developed in the 1970s and 1980s. Postmodernist and post-structuralist concepts
are regarded as something after, something beyond what has already been experienced or
accomplished. """ To avoid ambiguity, early structuralist theorists, such as Louis
Althusser, Sigmund Freud, Jacques Lacan and Ferninand de Saussure, laid the
groundwork for the post-structuralist context. Reacting to the structuralism, Michel
Foucault deeply engaged with post-structuralism theory to denaturalise the dominant

understandings of sexual identity.''

Foucault, in his work The History of Sexuality,
developed a theory of sexual discourse based on the argument that such discourse
decides what is acceptable and unacceptable.''® Foucault further argued that sexual
discourse generates the belief that heterosexuality and homosexuality are the only
options, in which one is acceptable and the other unacceptable. He further argued that
individuals are subject to regulatory practices (discursively constituted), and mainly
defined by medical parameters (positing itself as a science, medicine holds dominance

over knowledge).'™*

Foucault showed how sexology as a medical science affected the
construction of novel subjectivities through what he called typologization and

. . . 11 . . . .
interiorization.'"> Considering homosexuality as one of the forms of sexuality, he

asserted, ‘it [homosexuality] was transposed from the practice of sodomy onto a kind of

"' Max H Kirsch, Queer Theory And Social Change (1st edn, Routledge 2000) 20.

' Annamarie Jagose, Queer Theory: An Introduction (New York University Press 1996) 79.

'3 Michel Foucault, The History of Sexuality, Volume I (English translation, Pantheon Books 1978).
" ibid 63-73.
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interior androgyny, a hermaphrodism of the soul’."'® Foucault’s point about subjectivity
and medical science is important in the context of transsexuality and medical science,
which will be discussed in Chapter Two. However, what is important to highlight here is
Foucault’s wider project on power, in which he attempts to unpack the relationships
between socially constructed subjects and social institutions. In such work, he argues that
sexuality (socially constructed through discourse) is a disciplinary technique that

. 11
provides power.''’

Indeed, postmodernism and post-structuralism are organized around destabilization
through deconstruction.''® And it is evident that in order for feminists to fight against
fixed categories, they needed both deconstruction and reconstruction, destabilizing
meaning.''” It was Jacques Derrida, the French philosopher and post-structural theorist,
who introduced the new practice called deconstruction, to help accomplish decentring.'*’
This marked a new era of postmodernism and post-structuralism in which gender was
defined as a system of meanings and symbols, along with the rules, privileges and
punishments pertaining to their use for power and sexuality (masculinity and femininity,

strength and vulnerability, action and passivity, dominance and submission).'*!

Foucault’s concept of repressive power in discursive regimes of truth, and Derrida’s

theory of deconstruction and notions of iterability, may have been the starting point for

"% ibid 43
"' ibid 156
¥ Kirsch (n 111) 40
""" Nancy Fraser, Unruly Practices: Power, Discourse And Gender In Contemporary Social Theory (University of Minnesota Press
1989) 156
' Inerted in Riki Wilchins (n 78) 33.
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Butler to start developing the concept of gender performativity.'? In fact, Butler, who is
regarded as one of the founders of queer theory, writes that the term ‘queer’ 'will be
revised, dispelled, rendered obsolete to the extent that it yields to the demands which
resist the term precisely because of the exclusions by which it is mobilized.”'** In other
words, the term ‘queer’ is constantly revised by yielding to demands that resist the term.
Building on social constructionism and the deconstruction of bodies offered by Foucault
and Derrida, Butler asserts that queer theory promotes the self as an alternative to wider
social interaction.'”* She argues that ‘if the term queer is to be a site of a collective
contestation, the point of departure for a set of historical reflections and future
imaginings, it will have no remain that which is, in the present, never fully owned, but
always and only redeployed, twisted, queered from a prior usage and in the direction of

urgent and expanding political purposes’'*’

. Some authors also argue that ‘queer’
describes those gestures or analytical models that dramatize incoherencies in the
allegedly stable relations between chromosomal sex [sex as a fixed category], gender

. . . . . 12
[social construction] and sexual desire [sexual orientation].'*®

For David Halperin, like Butler, queer is a way of pointing ahead without knowing for
certain what to point at. Halperin describes queer as a horizon of possibility whose
precise extent and heterogenous scope cannot in principle be delimited in advance. He

further explains that queer is always an identity under construction, a site of permanent
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becoming: ‘utopic in its negativity, curving endlessly toward a realisation that its
realisation remains impossible’'?’. Despite his fascination with queer theory, Halperin
contended that it [queer theory] had no ‘essence’.'”® In his book Saint Foucault: Towards
a Gay Hagiography, he wrote ‘queer is by definition whatever is at odds with the normal,
the legitimate, the dominant. There is nothing in particular to which it necessarily refers.

It is an identity without an essence’'*’

that does not designate a class of already
objectified pathologies or perversions.'*’ Relying on Warner, he also remarks that
fundamental indeterminacy makes queer a difficult object of study. Queer remains an
ever ambiguous, always relational, ‘largely intuitive and half-articulate theory’."*' Alan

McKee, however, contends that ‘queer is not an entirely empty signifier. It does have

meanings and positional claims that are shared and recognized’.'*?

3.1. Gender performativity theory

Developing and building on what Foucault started, Butler notes that by defining
heterosexuality and homosexuality on the grounds of sexual attraction for one or the
other sex, sexual orientation and sex/gender positions become inextricably intertwined.'*
Butler rejected essentialist notions of sexual determination, arguing instead that bodies
are forcibly produced through discourse.'** For a better understanding of the sociological

structure of SOGI, she divided critics into two categories, essentialists and
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constructionists:' > essentialists being those who adhere strictly to the biological sex
binary, and constructionists those who argue that gender is a socially constructed

category that is fluid in nature.'*

Butler argued that heterosexuality is naturalized by the performative repetition of
normative gender identities. She has asserted that any ‘gender is the repeated stylization
of the body, a set of repeated acts within a highly rigid regulatory frame that congeal
over time to produce the appearance of substance, of a natural sort of being.”"*” In her
initial publication ,Gender Trouble, Butler built on the repetitiveness of the performance
of gender to argue gender as a performative category. She wrote, ‘the cultural matrix
through which gender identity has become intelligible requires that certain kinds of
“identities” cannot “exist” — that is, those in which gender does not follow from sex and
those in which the practices of desire do not “follow” from either sex or gender.’'*®
Butler rejects the authenticity of gender, stating that there is no ‘core’ that produces the
reassuring signs of gender. She articulates that instead ‘there is no gender identity behind
the expressions of gender’ and that ‘[i]dentity is performatively constituted by the very
“expressions” that are said to be its results’."*” Here Butler differentiates between the
expression, or performance of gender, and performativity of gender. To argue for the

performative nature of gender, she employs the example of drag, when the performance

of drag plays upon the distinction between the anatomy of the performer and the gender
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that is being performed.'*” She outlines three contingent dimensions of significant

11 On the latter

corporeality: anatomical sex, gender identity and gender performance.
she writes ‘in imitating gender, drag implicitly reveals the imitative structure of gender

itself>.!*?

The concept of gender performativity has encountered severe criticism from feminist
authors. It seems, however, that many critics misread the concept. Critics of
constructionism included Epstein, who argued that ‘constructionism has no theory of the
intrapsychic and is unable to specify the ways in which desire comes to be structured

. 14
over the course of people’s lives’.'*?

Elizabeth Grosz disputed gender performativity on the grounds that ‘gender must be
understood as a kind of overlay on a pre-established foundation of sex’.'** When
commenting on gender, Grosz conceptualizes it in a way that has positioned gender and
sex in a spherical relationship with each other, and suggests that Butler's account of
performativity should have focused on the instability of sex, to make the performativity
project stronger. She further adds: ‘the force of her [Butler’s] already powerful
arguments would I believe be strengthened if, instead of the play generated by a term
somehow beyond the dimension of sex itself, in the order of gender, she focused on the

instabilities of sex itself, of bodies themselves’.'*
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It is true that Butler does not focus on distinguishing sex and gender. Instead, as
Annamarie Jagose highlights, she prioritizes gender. However, Butler does not [as Grosz
suggests] mobilize it in opposition to a more foundational sense of sex. On the contrary,
Butler explicitly questions such a reification of sex: if the immutable character of sex is
contested, perhaps this construct called ‘sex’ is as culturally constructed as gender;
indeed, perhaps it was always already gender, with the consequence that the distinction

between sex and gender turns out to be no distinction at all."*°

The gender performativity project met with criticism not only from feminist theorists, but
also from transgender scholars and activists such as Susan Stryker and Paisley Currah.
Stryker, for example, noted that there is a possibility for a misconception that ‘trans
people who often suffered a great deal to actualize for others the reality of their gender
identities, the idea that gender was just a game of sorts, with a wardrobe full of possible
gender costumes to be put on or taken off at will, felt galling’."*” However, she aligned
herself with the performativity project Butler developed and stated, ‘the implication of
this argument is that transgender genders are as real as any others, and they are achieved
in the same fundamental way’.'** While commenting on the gender performativity
concept, Currah also noted that the relation between sex and gender is reversed:
biological sex characteristics are cast as aspects of gender and largely mutable ones.'* Tt

is also often misunderstood that it is gender identity, and often even expressions of
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gender identity, that is described as unchangeable, set and formed at an early age.'™®

To clear up the confusion over the understanding of performativity theory, Butler
returned to it later in Undoing Gender, to argue that gender and sexuality are too often
perceived as isolated subjects for study — gender as a feminist subject, and sexuality as a

matter for queer theory.'”'

For Butler, such a categorization should not take place, as
gender cannot be reducible to hierarchical heterosexuality.'>* To support her argument,
Butler cites that gender is internally unstable and transgendered lives are evidence of
such a breakdown. Any line that causally creates a distinction between sexuality and
gender is artificial and cannot withstand the fluid nature of transgressive genders.'”* Such
contextualization of gender attracted more criticism from both feminist and queer
theorists, with many stating that situating sexuality within the feminist movement
seemed uncharacteristic for the movement due to the connotation that the term

‘sexuality’ carried. The next few sections will examine the relationship between these

concepts.

3.2 Queer theory and feminism

The queer project encountered immense criticism, mostly from feminist authors. Despite

this, the historical circumstances in which the term has evolved have maintained its
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affiliation with anti-homophobic politics.'>* Feminist scholars such as Rosalind Pollack
Petchesky argued that feminism should be understood as a theoretical revolution in terms
of how words such as art, culture, woman, subjectivity, politics and so forth are
understood. But feminism does not imply a unified field of theory, political position or
perspective.'” In fact, feminism as a way of liberation is open to various projects of
critical theory, although maybe with not much capacity to provide space for those
theories to progress. Rubin opposed this idea, arguing that feminism does not have a
capacity to subject sexuality as its own and instead called for more fundamental studies

.. 1
of sexualities.'®

Gayle Rubin analysed the social construction of sex hierarchies and the consequent
demonizing of non-normative sexualities.'>’ In her writings, Rubin concluded that
‘gender affects the operation of the sexual system, and the sexual system has had gender-
specific manifestations’."”® Indeed, that effort to bring clarity between feminism and
queer studies — and even more, to consider queer theory as a principal ground for
sexuality studies — was aimed at clarifying that to expect feminism to theorize sexuality
is to disadvantage both: feminist conceptual tools were developed to detect and analyse
gender-based hierarchies. Rubin noted that, as issues become less those of gender and
more those of sexuality, feminist analysis becomes misleading and often irrelevant;

feminist thought simply lacks angles of vision that can fully encompass the social
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organization of sexuality.'” Similarly, Sedgwick distinguished these two categories,
indicating that a critique of sexual oppression could only enrich feminism. Sedgwick
argued that ‘there is always at least the potential for an analytic distance between gender
and sexuality’;'®® hence, the ‘ultimate definitional appeal in any gender-based analysis
must necessarily be to the diacritical frontier between different genders’.'®’ Sedgwick
argued that queer theory mostly employs denaturalization as its primary strategy. It
confounds the categories that license sexual normativity; it differs from its predecessor

by avoiding the delusion that its project is to uncover or invent some free, natural and

primordial sexuality.'®?

Biddy Martin suggests that instead of separating the two, they should be linked. The
queer examinations of feminism are mutually productive, though she warns about being
cautious on the occasions when ‘anti-foundational celebrations of queerness rely on their
own projections of fixity, constraint, or subjection onto a fixed ground, often onto
feminism or the female body, in relation to which queer sexualities become figural,
performative, playful, and fun’.'® Butler similarly emphasizes the distinctive but
dynamically interactive character of gender and sexuality when she writes, ‘surely it is as
unacceptable to insist that relations of sexual subordination determine gender position as

it is to separate radically forms of sexuality from the workings of gender norms’.'®*

Queer theory has encountered strong criticism. This has come largely from feminist

" ibid.

1% K osofsky Sedgwick (n 42) 28-29.

1 Kosofsky Sedgwick (n 42) 31.

12 Kosofsky Sedgwick (n 42) 98.

1% As quoted in Kosofsky Sedgwick (n 42)123.
1% Butler (n 123) 239
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writers, some of whose arguments are analysed above. Others have also commented that
if the point of queer critique is to develop critical frameworks that can disrupt and rewrite
the countless ways the human potential for sensual pleasure is socially produced as sex,
then maybe there needs to be a way to address the historicity of pleasure in all of its

complexity, including its relation to gender.'®

In criticising queer theory, Max Kirsch argues that queerness has no inherent historical or
social context. Therefore, he argues, the question should be asked to whom it belongs
and what it represents.'® Kirsch misses the point that all queer authors widely
acknowledge, which is queer theory’s fundamental roots in feminist and postmodern,
post-structural theory. Instead he continues criticising ‘queer’ as being produced by
social relations, hence containing only the attributes of existing social relations.'®” He
believes that ‘queer’ attempts to dissolve sexuality and annuls the basis for sexual
identity, precluding a confrontation with a morality that dictates sexual correctness,
affirming some practices while stigmatizing others.'®® Here again, it seems that Kirsch
employs moral imperatives to argue for sexual correctness [which he seems to advocate]
and claims that queer affirms stigmatizing practices. However, he fails to explain what
these stigmatizing practices are and who are the victims of stigmatization. Despite this,

Kirsch carries on criticising it for its ignorance of the reproductive rights community.'®’

' Jagose (n 112) 124
1% Kirsch (n 111) 97.
%7 ibid.

1% Kirsch (n 111) 92.
1% Kirsch (n 111) 118.
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Counter to Kirsch’s claims, queer theory suggests that any study of sexuality must be
attentive to the feminist analysis within which queer studies, as well as gender and
sexuality studies, originated. Nevertheless, some authors still accuse queer theorists of
undermining the feminist project. For example, Sheila Jeffreys insists that the imperative
to separate the analytical axis of sex from that of gender amounts to an indifference and
imperviousness to feminism. Moreover, she argues that a call to study gender and
sexuality as distinct but ‘inextricable’ categories does not establish ‘the study of sexuality

[as] a field of inquiry quite separate from and impervious to feminist theory’."”

In her 1980 essay ‘Compulsory Heterosexuality and Lesbian Existence’, radical feminist
Adrienne Rich highlighted the socially and economically constructed nature of
heterosexuality and denaturalized heterosexual relations. Rich drew a link between
heterosexuality as a social institution and the oppression of women, challenging the
assumption that most women are innately heterosexual. She suggested that
heterosexuality may not be a preference at all, but something that has had to be imposed,

managed, organized, propagandized and maintained by force.'”!

Rich’s critique,
however, focused on challenging binaries as restricting our ability to determine the
meaning and place of sexuality. She argued, ‘we have been stalled in a maze of false

dichotomies which prevents our apprehending the institution of heterosexuality as a

whole: “good” versus “bad” marriages; “marriage for love” versus arranged marriage,

' Jagose (112) 122.
"' Adrienne Cecile Rich, 'Compulsory Heterosexuality And Lesbian Existence (1980)' (2003) 15 (3) Journal of Women's History.
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“liberated” sex versus prostitution; heterosexual intercourse versus rape; Liebeschmerz

[ 172
versus humiliation and dependency’."’

3.3. Feminist theory and transgender

Feminist theory has long established the ethical and legal basis for gender equality.
Scholars also argue that feminist theory would establish inclusion of transgender persons
in non-discrimination legislation.'”” However, as transgender critics note, transgender
protection under existing standards of gender equality legislation has failed because
transgender people are seen as ‘examples of sexual deviants, in the same way that
homosexuals were cast as gender inverts’.!’* The marginalization of transgender persons
within the feminism movement was particularly due to the so-called Trans-Exclusionary
Radical Feminists (TERFs), who openly and aggressively acted against transgender
women, further reinforcing the essentialist theory of sex and gender.'”” While TERFs
were a fraction of a group of radical feminists, their antagonism and radical standing
against transgender persons has had a lasting effect on how the transgender community
was integrated into the wider feminist movement (in particular, the second and third
wave). For example, David Evans comments that feminist hostility to the transvestite is
obviously a matter of the gender directions of both, respectively, away and towards the

conventionally feminine. Evans adopts Sue O’Sullivan’s argument and notes that the

‘transvestite separates [feminine] symbols from the woman and incorporates them into

' ibid.

'3 Currah, Juang and Minter (n 16) XV.

7 ibid.

' See for example TERFs writing, such as: Sheila Jeffreys, ‘Transgender Activism A Lesbian Feminist Perspective’ (1997) 1 Journal
of Lesbian Studies 1997.; Sheila Jeffreys, Gender Hurts (1 edn Routledge 2014)., Janice G. Raymond, The Transsexual Empire: The
Making of the She-Male (Beacon Press 1979).
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his [transvestite’s] personality. Thus the transvestite uses feminine symbols to liberate
himself from his sex-role stereotype, just as the feminist uses masculine symbols to
liberate herself’. '”® Other transgender theorists also comment on the conflict. In
supporting the queer theorists, Sandy Stone also calls the feminist resistance to queer
theory ‘the rage of radical feminist theories’.'”” Stone’s The Empire Strikes Back: A
Posttranssexual Manifesto was very much a response to the feminist resistance to
emerging transgender studies and in particular authors like Janice Raymond, who had

publicly decried transgender people in The Transsexual Empire.'”

Major criticism from feminist groups revolved around the question of whether feminist
efforts to end the marginalization, exploitation and oppression of all women would be
extended to trans women as well. In this regard, transgender activists and scholars largely
saw themselves as a bridge between the feminist and the lesbian, gay and bisexual
movement. Some authors even argued that the aim of the transgender rights movement
should be to go beyond the term ‘gender’ in order to close the significant chaos created
by the institutional separation between LGB and women’s rights advocacy.'” While
commenting on transgender relationships with other identity groups, Currah noted that,
due to their alienation from feminists, the transgender movement became more affiliated

with the LGB movement, especially in the 1960s and 1970s."™

"6 David Evans, Sexual Citizenship: The Material Construction Of Sexualities (1st edn, Taylor and Francis 1993) 173
"7 Sandy Stone, ‘The Empire strikes back: a Posttranssexual Manifesto’, in Julia Epstein and Kristina Straub (Eds), Body
Guards (Routledge 1991) 280 304.
178 1%
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While a radical wing of feminists saw transgender (women's) identity as a threat to the
essentialist agenda they were pursuing to focus on the body in order to combat violence
against women, wider groups of feminists were more welcoming. This is particularly true
of the writings of second-wave feminists such as Simone de Beauvoir, who famously
stated, ‘one is not born but becomes a woman,” fundamentally questioning the

essentialist theory of sex and gender.'®!

More recently, Ken Plummer in Sexual
Citizenship reports that there are people within the transgender movement ‘who celebrate
the core features of gender (they do not see themselves as ‘trans’; they really are the
other gender), while others delight in the ambiguities of gender — of gender blending and
gender performance’.'™ For Plummer, such fluidity of gender causes problems for
‘categories, boundaries and identities’, but for transgender people, Plummer argues,
‘gender is absolutely not a fixed identity and thus cannot have any citizenship rights
attached to it, unless we regard gender as some kind of “trans-identity” with rights and
obligations now attaching to shifting identities’.'®®> Plummer asserts that rights are
attached to identities, and good citizenship is a formula in which people fit within
heteronormative boundaries (male or female).'® And indeed, he asks, ‘how to deal with
those who would transgress ideals of good citizenship? Transgressors do not want to fit

in and be part of the civic order. They want to violate borders and boundaries. They do

not wish to be normal.’'®

'8 Simone de Beauvoir (n 136) 267

"2 Kenneth Plummer, Intimate Citizenship (McGill-Queen’s University Press 2003) 54.
' ibid.

' ibid 55.

' Tbid 54-55.
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It is evident that the questions Plummer poses are broader and exceed the theoretical
conundrum between radical feminist groups and the wider feminist and transgender
movements. In particular, Diane Richardson notes, ‘globally we are witnessing gay and
lesbian movements (and sometimes bi, sometimes transgender) that demand equal rights

. 1
with heterosexuals.’'%¢

Overall, the feminist movement has been at the core of queer theory and has thus helped
to advance SOGI rights, as will be seen in Chapters Three and Four of the thesis. The
intersectionality between feminist and transgender studies is further explored through
queer studies (developed by third-wave feminists). Indeed, in a majority of contemporary
writings, transgender persons (in particular, transgender women) are better integrated
within mainstream feminism.'®” In this regard, some authors argue that feminism has a
‘specific content that relates to transsexuals’ but that the theory of feminism is applicable

1
to all women.'%®

Feminism and its relationship with transgender studies is a vast topic and encompasses
many different areas of studies, particularly in relation to the lived experiences of women
and transgender persons and their intersections. What is important to highlight in the
context of this thesis, however, is that, as Butler noted, feminism has been part of the
new social movements that challenge normative restrictions on gender and sexuality.

With the emergence of ‘new gender politics’, encompassing feminist, queer, antiracist,

"% Diane Richardson, Re-thinking Sexuality, (1 edn, Sage Publications, 2000) 9

187 See for example, Sally Hines, 'Feminism' (2014) 1 TSQ: Transgender Studies Quarterly.; Emi Koyama, ‘Transfeminist
Manifesto” in Rory Dicker and Alison Piepmeier (Eds), Catching a Wave: Reclaiming Feminism for the Twenty-First
Century (Northeastern University Press 2003).; Butler (n 104, 119, 147).

"% Robert J. Hill, ‘Menacing Feminism, Educating Sisters,” Adult Education Research Conference (2000).
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trans, and intersex groups, the feminist movement has come share much common ground
in terms of overall political goals."® More will be said on the interactions between queer

theory and transgender studies below.

3.4. Queer theory and transgender studies

Queer theory undoubtedly did emerge through feminism, but, as noted above, some
factions of the feminist movement were not ready to accommodate gender variance
specifically as it related to transgender people. As Jagose noted, queer theory has focused
on mismatches between sex, gender and desire and predominantly focused on gay
concerns."” In recent years, however, Jagose has argued that ‘queer’ became an umbrella
term for a coalition of culturally marginal sexual self-identifications. Queer has also lent
itself to being described in a nascent theoretical model, which has developed out of more

traditional lesbian and gay studies.""

In Queer Theory, Jagose concludes that the queer
agenda is indeed marked by a refusal to naturalize the interworkings of gender and desire
to the extent that the categories ‘lesbian’ and ‘gay’ do. But this is not to say that queer is
committed to the extinction of those marginalized groups.'®” Quite the opposite: in its
broadest usages queer describes not only lesbian and gay, but also — and not exhaustively

. e g . 1
— ‘transsexual’, transgender and bisexual individuals.'”?

Queer theory, while largely focusing on the social construction of gender and questioning

"% Butler (n 151) 28.
' Jagose (n 112) 9.
P! ibid.

%2 Jagose (n 112)126.
1% Jagose (n 112) 112.
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the conditions in which opposing genders are produced, has also become a major element
of so-called ‘third-wave’ feminism, which studies the deconstruction and

194 Both deconstruction and intersectional

intersectionality between other areas of study.
analysis are important tools for transgender studies and have been widely incorporated
into the analysis of transgender lived experiences. This relates in particular to
transgender persons from racial minority, class and poor economic backgrounds.
Transgender persons from those backgrounds have been more vulnerable to social
exclusion and discrimination, as well as violence. ' Tools of deconstruction and
intersectionality allow analysis of intersecting identities and related systems of social

. .. . 196
power or discrimination.

In fact, queer theory has been understood to be the most welcoming academic space for
transgender and other ‘sexual minorities’ since its emergence. Some criticism, however,
was made at the early stages of development, which reflected disagreements over
identities, mirroring conflicts between essentialists and social constructionists. For
example, the transgender activist and scholar Viviane Namaste criticized ‘queer theory’
(mainly focusing on gender identity) for generating ‘erasure and contempt for transsexual
people.”’” She writes that ‘queer theory’ has shown very little concern for those who
identify and live as drag queens, ‘transsexual’ and/or transgender.'*® There seems to be a

missed opportunity here, as Namaste might be misunderstanding the notion of queer,

1% See for example Angelia R. Wilson (Eds), Situating Intersectionality: Politics, Policy, and Power (Palgrave Macmillan 2013).

1% See for example, Don Kulick, Travesti (The University of Chicago 1998).; Witchayanee Ocha and Barbara Earth (n 87).; Andrea
Nichols, ‘Dance Ponnaya, Dance! Police Abuses Against Transgender Sex Workers In Sri Lanka’ (2010) 5 Feminist Criminology.
1% Kimberle Crenshaw, ‘Mapping The Margins: Intersectionality, Identity Politics, And Violence Against Women Of Color’ (1991)
43 Stanford Law Review.

7 Viviane K Namaste, Invisible Lives (University of Chicago Press 2000) 24
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arguing that even though it [queer theory] focuses on liberation in the transgression of
gender codes, it does not address abuse and violations experienced by ‘transsexual’
individuals.'”” She further asserts that transgender persons represent the dominant and
more privileged group whose theoretical and political perspectives are based on a
gay/lesbian queer framework that is anathema to most ‘transsexuals’.*”’ In her view, ‘the
majority of transsexuals do not make sense of their lives in lesbian/gay terms, and they

201 In Sex

have little interest in questions of identity or in the cultural analysis of gender.
Change, Social Change, Namaste claims to be ‘taking a controversial stand against queer
readings of transsexuality and against the focus on identity that has been important to
queer, feminist, and even some transgender theorists’.>* Thus, queer and/or trans
feminist theorists such as Butler, Halberstam, Bornstein and Stone might be accused of
misappropriating ‘transsexual’ identities and using them as tools to serve their own
projects of criticising the sex/gender binary. In fact, Butler was regarded an ‘elitist

theorist” who was unwilling to concern herself with what happens outside the

2
academy.””

Some other critics, such as Phillips, argued that queer theory attempts to represent not
only gays and lesbians, but also transgenderists and even heterosexuals as ‘straight-
identified queers’, etc.””* They further argue that it has the effect not only of effacing the

specific political identities, needs and agendas of these various groups, but, in doing so,

% Viviane K Namaste, Sex Change, Social Change: Reflections On Identity, Institutions, And Imperialism (Women's Press 2005)
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queer has produced a new closet, as any specific self-identification as either gay or

. . . . . )
lesbian (predicated upon same-sex practices) is disavowed.”*

As queer becomes a ‘zone of possibilities” always inflected by a sense of potentiality,”"
it gradually starts focusing on topics such as cross-dressing, hermaphroditism, gender
ambiguity and gender corrective surgery.””’ This indeed makes transgender a direct
subject of queer theory.””® However, questions as to why transgender people emerged as
a visible self-identified constituency at a particular point in queer history remain
debated.”” Despite this, it seems that ‘T’ has finally made it into the ‘alphabet soup’ to
produce LGBTIQ. *'° Theorists and activists also underline the importance of
inclusiveness, with Matt Coles, a leading gay activist and attorney in the US,
commenting,

to be sure, there are differences between gay people and transgendered people; but our
commonalities far outweigh our differences; often it is nearly impossible to distinguish
between discrimination based on gender identity (transgender) and sexual orientation
(Lesbian, Gay, Bisexual), because so much of it turns on ideas of how men and women
should act.”*""

In the words of Riki Wilchins, ‘saying the transgender movement is not part of the gay

movement is like saying water is not part of the earth’.*'?
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Debates over what benefits queer theory offers and whether it is best placed to subject
transgender persons and communities to its scrutiny seem long over. Queer theory has
played an enormous role in establishing sexuality and identity as separate categories and
influenced the formulation of SOGI — a formula that is commonly used in modern
academic and practical work, particularly in the law. What further role queer theory can
play in advancing SOGI rights remains to be seen as these rights advance further. Further
investigation needs to take place as to how queer theory applies in the context of single-

sex closed spaces, in particular in prisons.

4. Transgender Studies and Prison Theory

The invisibility of transgender people throughout 20th-century feminist and queer studies
meant that disciplines such as prison studies also neglected the problem. Recent research
reports that the study of sexuality in prisons has been mostly dismissed, inadequately
investigated, and/or negatively portrayed.?"> Consequently, the extant literature on
prisoners’ sexuality is incomplete.*'* Writing in the late 1990s, Nic Groombridge also
noted that almost no mention of lesbians had been made in the feminist criminology

writings up to that point [he counted two].>"

From a criminology perspective, the literature on ‘sexual minorities’ in prison can be

divided into two stages — deviance and invisibility. Each of these stages deserves further

* Richard Tewksbury and Angela West, ‘Research On Sex In Prison During The Late 1980S And Early 1990°s’, (2000) 80 The
Prison Journal.

*1* Angela Pardue, Bruce A. Arrigo and Daniel S. Murphy, ‘Sex And Sexuality In Women’S Prisons’ (2011) 91 The Prison Journal.
*'3 Nic Groombridge, ‘Perverse Criminologies: The Closet of Doctor Lombroso’ ((1999) 8 (4) Social and Legal Studies, 531-548
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investigation. For the purposes of this thesis, however, only a brief summary is provided
on these themes. Current developments in queer criminology are highlighted below to
show the progress made to incorporate transgender and other LGBIQ prisoners' lived

experiences into criminology, and prison theory in particular.

For a long period of time, criminology understood homosexuality, or deviance from sex
assigned at birth as a deviant sexual behaviour. Consequently, LGBTIQ people were
regarded as deviants who needed treatment.”'® Few studies conducted at the earlier stages
focused on the formation of SOGI in the prison context, claiming that ‘abnormal sexual
conduct’ among prisoners was a ‘natural phenomenon.’*'” In the view of Sykes, same-
sex relationships in male prisons were caused by the pain of imprisonment.”'® As men’s
prisons were viewed as spaces of concentrated masculinity,””’ gender non-conformity
was seen as ‘part of delinquency.’**’ Once the ‘deviance era’ — now regarded as highly
problematic — of criminology research ended, a new and long period of invisibility of
LGBTIQ prisoners commenced. Current criminologists observe that LGBTIQ people
completely disappeared from the landscape of criminology research and prison studies.**’
The discipline of criminology — rather conservative and rigid by character — did not quite

acknowledge queer subjects, which have always been ‘nomadic and transnational’ by

*1® Jordan Blair Woods, ‘Queering Criminology’: Overview of the State of the Field (Chapter 2) in Vanessa R Panfil and Dana
Peterson, Handbook of LGBT Communities, Crime, And Justice (Springer New York 2014) 15-41.
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nature.””” This changed later, when perhaps frustration at the ignorance of mainstream
criminology theory about SOGI issues prompted a younger generation of criminologists
to argue that ‘queer criminology’ issues, including issues of gender and sexual diversity,
were marginalized in criminology research projects.’”> Queer criminology scholars
further note that ‘the general and traditional heteronormativity of the discipline of
criminology, coupled with the reluctance of LGBTIQ people to draw attention to their
sexuality, gender or sexual diversity in such studies, often leaves criminologists in a
difficult position when seeking to understand the experiences of some LGBTIQ

5224

people.

The new scholarship on queer criminology, which is only just emerging, is trying to
unpack legislative structures and other governmental mechanisms.?” It is integrating the
stigmatization, criminalization and rejection of the LGBTIQ community as both victims
and offenders into the theory, meaning that contemporary prison studies and criminology
are building the capacity to undertake wider research on the lived experiences of

. .. . : 22
transgender and other ‘sexual minorities’ in detention.°

Indeed, queer criminology as a discipline is relatively new and includes few authors who
have published on the social construction of gender and sexualities in prisons. They are

mostly authors from the United States (US), Canada, Australia and the United Kingdom

2 Carl F. Stychin, ‘A Stranger to its Laws’: Sovereign Bodies, Global Sexualities, and Transnational Citizens’ (2000) 27 (4) Journal
of Law and Society 601-625.
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(UK), meaning that their writings reflect the specific cultural and socio-political contexts
of these countries. Despite this, some thoughts can be generalized to study the trajectory
of queer criminology for the purposes of the prison context. American researcher Regina
Kunzel has examined sexuality and gender in American prisons. She established deep
linkages between sexuality in and outside prisons and argued that, in fact, the
construction of sexuality in prisons, particularly same-sex sexuality and desire, is deeply
influenced by the construct of a ‘modern sexuality’.””” Kunzel challenges the essentialist
and binary framework of distinct sexual types, blurring boundaries, confounding
categories, and producing queerness as a primary feature of the prison.”** She goes on to
argue that sexuality in prisons has long been a central part of popular, scholarly and
reformist agendas and that sexuality is constitutive of the modern prison, determining the

. . . . . . 22
organization and architecture of prisons and relations between prisoners.**’

Some scholars have argued that various environmental, biological, psychological and
sociological factors also influence sexuality in society, and in prison, these factors are
further complicated by the experience of incarceration. *° Applying a socio-
psychological argument to prison sex, Benjamin Karpman underscores the violent culture
of prisons, the hyper-masculinization of the environment and sexual abuse, recalling that
‘when looking into prison life, one should not forget that the physical, moral, social,

psychic and sex aspects are all intertwined, mutually and reciprocally affecting each

7 Regina Kunzel, Criminal Intimacy: Prison and the Uneven History of Modern American Sexuality (University of Chicago Press
2008) 45-65.
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other... all these aspects are part of the system that brings a result of brutalising and
degradation of criminals, and this is best illustrated in the sex life within these closed
settings.””' This is an important point when considering the hyper-masculinization of
closed institutions that creates a dangerous dynamic within the prison system, often
causing inter-prisoner violence, particularly sexual violence and abuse against ‘sexual

minorities’.

Sexual violence against LGBTIQ prisoners is possibly the most important topic for
consideration when analysing the treatment of transgender prisoners. Hensley, for
example, argued that the broad consensus in academic literature about sexuality as a
social construction means that pre-prison background plays an immense role in inmates’
participation in prison sex (whether consensual or coercive).”*? Hensley and Gibson in
fact further asserted that sexual orientation was one of the most important risk factors for
sexual victimization in prison.”*> Tewksbury and West, in their recent work, also share
that the issue of sexuality in prison has been mostly dismissed, inadequately investigated,
and/or negatively portrayed,”* calling for wider research and understanding of prisoners’

)
sexuality.”*

The scarcity of literature makes it difficult to engage with the debate. However, the

revealing nature of the limited findings above calls for further research into the lived
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experiences of ‘sexual minorities’ in prisons, as well as sexuality in detention more
broadly. For the purpose of this thesis, further accounts of lived experiences of
transgender prisoners are provided in Part Three, where a case study on detention is

investigated.

5. Conclusions

This chapter has attempted to grasp different gender identities under the term
‘transgender’. The chapter started by establishing the foundations of transgender studies,
by offering analysis about the position of transgender theory in practice and its relations
with feminist and queer theories, both in society and in prisons. Indeed, in the myriad of
gender variations that exist around the world, ‘transsexuality’ as an invention of medical
science has changed the trajectory of the mobilization of the transgender community and
recognition of gender identity in law. And if ‘transsexuality’ was understood to oppress
the most vulnerable and force them into the heteronormative structure of the sexes, the
concept of ‘transgender’ ought to be understood as liberating those oppressed, by

allowing for gender self-determination.

Gender performativity theory takes a central place in this chapter to substantiate the
claim of the social construction of gender developed by post-structural theorists,
specifically Foucault, expanded upon by Butler. And while this chapter was able to
illustrate the richness of such theoretical argumentation, in particular around transgender
identity, it struggled to find the grounds for a similar application in the prison context.
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Two main reasons for this, as highlighted in this chapter, are early deviant theory and an
extended period of invisibility that seem to have characterized the transgender experience

in prisons.

Prison structures are strictly binary systems, based on strict sex segregation. Transgender
identities thus create challenges for the system, and reveal the imperfections, and even
limitations, of the prison system and the law to protect those with a non-conforming
gender. The journey starts a little earlier, however, at a stage of determination and
recognition of identity. The challenge this chapter has grappled with remains the fluid
nature of transgender and non-binary identities and the rigidity of the law in providing

rights and freedoms for those with specific identities.

As this thesis continues to challenge the fundamental aspects of transgender identities,
the next chapter offers an overview of available models of legal recognition of
transgender identities. It will further provide a critique of the law where relevant, to
illustrate the discrepancy in the protection system, or the gaps in the application of
protection mechanisms. As the thesis develops, it will analyse the prison structure in the

case-study chapter.
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Chapter 11

Achieving Transgender and Non-binary Gender Recognition in Law

1. Introduction

Each stage of the theoretical development of transgender studies has had its implications
for the normative framework in respective societies. In some countries this has been
captured in laws that give an official recognition to transgender identities. Yet, the
absence of a rigorous analysis of transgender theory and possible tensions with the law
have often resulted in compromises between the state, the medical profession and
transgender groups. On the one hand, laws are seen as a way of accessing rights and
freedoms; on the other hand, they create heteronormative frameworks for transgender
people that do not allow for gender fluidity, a core for non-binary identities. Feminist,
queer and transgender theories and the developments that have taken place at each stage
of their emergence have had considerable influence on the way national laws are shaped
and have also carved out ways for transgender people to access rights, freedoms and
justice. That interaction of theory and law has also been reflected in different models that

recognize transgender identities.

Three legal models of transgender recognition and citizenship can be identified, each

corresponding to a theoretical development in the feminist and queer movements. These
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are the biological, medical and gender self-determination models.**® The first two models
— biological and medical — are largely based on heteronormative gender and sex
discourse, whereas the third model allows for legal recognition of fluid genders.
Furthermore, the biological and medical models have been widely employed in the legal
context, including in legislation and court decisions. Both have sought strict conformity
with the binary framework and followed that any deviation from established
heteronormative norms of gender and sex would be understood as unnatural and
deviant.”*’ From the perspective of the protection of transgender rights, the biological
model fundamentally disregards the transgender concept as it considers gender-crossing
deviant, unnatural and fraudulent.*® The medical model, on the other hand, has allowed
transgression but through a medical deviance framework, meaning that medical science
dictates the legal decision-making with regard to the legal recognition of a person's

gender identity.

The third model lies in constant tension between the law and a queer understanding of
gender. By nature, law requires fixed identities or categories, while gender, as a socially
constructed concept, carries a fluid character that undermines the very essence of fixed
categories. Nonetheless, recent legal developments in a few countries have shown that
fluid genders can exist within the fixed categories of the law. In fact, judicial and legal
policy advancements have enabled gender self-determination to be recognized in a

number of countries. Legal reforms in Argentina, Denmark, Malta, Ireland, Norway and

% This model is also called a ‘reformist’ model, which aspires to reform old notions of sex and gender through which transgender
citizenship can be realised. See for more Sharpe (n 20)

*7 Hughes (n 12).

% Hughes (n 12).
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a few other countries provide an opportunity for transgender people to have their gender
legally recognized without the obligation of medical intervention. The ‘third gender’ has
also been recognized by the Supreme Court of Nepal, which, on the basis of a wider
application of international human rights law and jurisprudence from other jurisdictions,
concluded that a ‘third gender’ has a right to be recognized in law.*° A similar trend can

be observed in India, Bangladesh and Pakistan.

Legal developments corresponding to the theoretical developments of feminist, queer and
transgender studies have been concentrated in a few jurisdictions, limiting the possibility
of generalizing national or regional laws. The European Court on Human Rights
(ECtHR) has played a dominant role in generating international human rights law on the
issue. Other international and regional mechanisms, such as the UN, the Inter-American
Court on Human Rights (IACtHR) and the African Court on Human and
Peoples’ Rights (African Court), have taken much longer to respond to the challenges
posed by the contestation of transgender people’s rights and international human rights
law. In particular, almost all the case law that has enabled the progression from a
biological to a medical model has been accumulated in the US and the UK. Considering
the limitations in the available jurisprudence, this chapter will employ jurisprudence
mainly from the UK, the US and the ECtHR to illustrate how legal systems have
approached the developments in feminist, queer and transgender theories, and what role

the law played in securing rights for transgender persons.

> Pant v Nepal (n 4).
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This chapter examines three different models of transgender recognition in law:
biological, medical and gender self-determination. Within each of the models, the chapter

will examine the theory on which the model is founded and the legal structure it creates.

Having studied the available jurisprudence on the issue, both national and international,
this chapter will highlight the role of medical evidence in recognizing transgender
citizenship. More specifically, it will start exploring the essentialist view on sex and
gender and its application to the law, forming a biological model of transgender
recognition in law. It will go on to critically analyse the medical model and its impact on
organizing transgender rights. Under the medical model, this chapter will specifically
examine the concept of ‘pathologization of gender identity’ and provide a brief overview
of the WHO'’s role in addressing the medical model. Towards the end, this chapter will
provide an assessment of the gender self-determination model and its legal recognition. It
will reflect the recent developments in a number of countries where reforms have taken
place to address this issue. The analysis of each model is hoped to contribute to
understanding human rights claims of transgender persons in both national and

international jurisprudence.

2. Biological Model of Transgender Recognition in Law

The biological model of transgender recognition was based on the notion of sex as an
immutable category and was widely applied in transgender persons’ cases to dismiss
their claims for a gender change. A famous case that best illustrates the challenges this
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arrangement posed was Corbett v Corbett, the ruling, which was announced in 1971. In
that case in the UK, April Ashley, despite transitioning from a biologically male to
female sex, was denied recognition in law. In the case, Mr Corbett sought a declaration
that his marriage to April Ashley was null and void, on the grounds that Ms Corbett was

biologically male and therefore a marriage between two males was not possible.**’

The judge objected to some of the medical testimony, which suggested that gender
identity is a ‘psychological factor’ and should be included along with biological markers

in the determination of the legal sex.**!

Instead, Justice Ormrod concluded that only the
most obvious biological characteristics should be dispositive.”** In other words, Justice
Ormrod developed a list of biological factors that in his view, constituted an immutable
nature of sex. These included: a. Chromosomal factors; b. Gonadal factors; c. Genital

factors; d. Psychological factors; and possibly e. Hormonal/secondary sexual

[ 24
characteristics.”*?

By providing a strict list of elements for a sex category, Justice Ormrod attested that, in
the eyes of the court, biological sex was fixed at birth and could not be changed by
natural or surgical means, and therefore any operative intervention had to be ignored.***
No consideration was given to a psychological perception of gender or even to the
medical surgery, leaving Ms Corbett in a legal limbo. Indeed, the Corbett case set the

practice of determining the sex at birth for many decades to come and dozens of court

0 Corbett v Corbett (n 11).

1 Corbett v Corbett (n 11).

*2 Corbett v Corbett (n 11).

* Corbett v Corbett (n 11).; For medical understanding of sex see: John Money and Patricia Tucker, Sexual Signatures: On Being a
Man or a Woman (Little Brown and Co (Pap) 1976).

** Mary Beth Walz, ‘Transsexuals and the law’ (1979) 5 (2) Journal of Contemporary Law 181.
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cases seeking recognition of the acquired gender were turned down subsequently, citing
the Corbett case as a yardstick for determining sex and gender, dismissing any attempt
for gender deviance.”*> Not only did Corbett have an impact inside in the UK, but also in
other jurisdictions. From thereon, ‘transsexual’ cases were decided negatively, largely
founded on the reasoning in the Corbett case.’*® Courts in Australia, Canada, South
Africa, Singapore, and the US (in New York, Ohio, Texas, Kansas and Florida) applied
the Corbett test to assert that ‘transsexual’ persons could marry only in the gender role
that they had been assigned at birth.**” The ECtHR in multiple cases including Rees v the
UK, Cossey v the UK, and Sheffield and Horsham v the UK repeatedly reasoned that such
a matter fell under the margin of appreciation of the member states, and hence denied

granting rights to transgender persons.

The collision between law and biology, demonstrated in Corbett v Corbett, created
numerous impediments to achieving transgender citizenship. One is that states have a
monopoly on regulating issues such as issuance of identity documents, marriage, access
to welfare, custody of children, access to health, and access to sex-segregated
facilities.”*® These are all denied to transgender people under the strict heteronormative
boundaries of gender, in which the biological model matches gender with the sex of an

individual. This also means that, in the area of sex discrimination law, courts for the most

** See for example, Rees v the United Kingdom no. 9532/81 (ECtHR 10 October 1986).; Cossey v the United Kingdom, App No
16/1989/176/232, (ECtHR, 27 September 1990).; Sheffield and Horsham v the United Kingdom App no 31-32/1997/815-816/1018-
1019 (ECtHR, 30 July 1998).; Bellinger v Bellinger and HM Attorney General [2003] UKHL 21.

2% See Sharpe (n 20).

**7 Julie Greenberg, ‘The Roads Less Traveled” in Paisley Currah, Richard M Juang, Shannon Minter (eds), Transgender Rights
(University of Minnesota Press 2006) 65.

** Hughes (n 12); also Mr Adam P Romero, Mr Jack E Jackson, Professor Martha Albertson Fineman (eds), Feminist and Queer
Legal Theory: Intimate Encounters, Uncomfortable Conversations (Ashgate Publishing 2013).
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part found that discrimination against transgender people was not legally prohibited.*’

For example, in the case of Ulane v Eastern Airlines in 1984, the US Court of Appeals
for the Seventh Circuit reversed a ruling that had found discrimination, stating that
transsexual people are not protected under the sex-discrimination clause as it relates to
males and females.”° The Appeals Court argued that although there was discrimination
against the plaintiff, it was not because she presented as a woman, but because she was a
‘transsexual’ — but that the latter were not a protected category under the law.”>' More
specifically, the Court held:
Ulane is entitled to any personal belief about her sexual identity she desires. After
the surgery, hormones, appearance changes, and a new Illinois birth certificate and
FAA pilot certificate, it may be that society, as the trial judge found, considers
Ulane to be female. But even if one believes that a woman can be so easily created
from what remains of a man, that does not decide the case... it is clear that Eastern
Airlines did discriminate against Ulane, it was not because she was female, but
because Ulane was a transsexual — a biological male who takes female hormones,
cross-dresses and has surgically altered parts of her body to make her appear to be
a female.”>”
The standing in Ulane changed slightly after the consideration of the case of Price
Waterhouse v Hopkins, where the appellant challenged sex discrimination due to gender
stereotyping in the workplace that had led to his dismissal. In that case, the Court
singlehandedly decided that gender stereotyping can indeed qualify as sex

discrimination.”>® The Court further noted, ‘we are beyond the day when an employer

could evaluate employees by assuming or insisting that they matched the stereotype

** Currah, (n 40) 20-21.

3% Ulane v Eastern Airlines, 742 F. 2d 1087.

2! ibid.

22 ibid.

¥ Paisley Currah and Shannon Minter, ‘Unprincipled Exclusions: The struggle to Achieve Judicial and Legislative Equality for
Transgender People’ (2000) 7 William and Mary Journal of Women and the Law, 37.
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*2* For the purpose of discrimination and gender, that

associated with their group.
decision has been understood to indicate that the grounds of discrimination may in fact
include not just biological sexual identity but also gender identity.”> In fact, both of
those cases (Ulane and Price Waterhouse) indicate the trouble the judges have had in
establishing a case of discrimination in accordance with the explicit terms of the law,
regardless of the gender of the complainant. Despite the uncertainty of terms, the records
nevertheless indicate that a state court in the US had earlier ruled that gender identity
plays an important role in determining sex.**° Taylor Flynn writes that as early as 1976, a
court in New Jersey upheld that a marriage of a ‘transsexual’ woman (only known as
J.T.) was legal, because she was regarded a female in the law.”’ The court in that case
seems to have established that, among the many components that determined sex,
psychological determination of gender identity was important to harmonize the
psychological sex and the anatomical sex with the social sex or gender.””® Furthermore,
the court declared that when the birth anatomy and the gender identity clash, the role of
anatomy is simply ‘secondary’.”’ In that case it was argued that gender identity was in

fact the key determinant of the person’s sex. The sex category thus became subordinate

to gender identity.

Another case to have departed from Corbett was the New York case of Re Anonymous, in

which the appellant — a male-to-female transgender person — applied to have her birth

4 Price Waterhouse v Hopkins, 490 U.S. 228 (1989).
% Kylar w. Broadus ‘Employment discrimination protection’ in Paisley Currah, Richard M Juang, Shannon Minter (Eds),
Transgender Rights (University of Minnesota Press 2006) 96-97.
% Taylor Flynn, ‘The Ties that Don’t Bind’, in Paisley Currah, Richard M Juang, Shannon Minter (Eds), Transgender Rights
(University of Minnesota Press 2006) 35.; Also, Andrew Sharpe, ‘From functionality to Aesthetics’, in Susan Stryker and Stephen
Whittle (Eds), The Transgender Studies Reader (Routledge 2006) 622.
*7 Flynn (n 256), Sharpe (n 256).
S M.T. vJ.T, 355 A.2d 204 (N.J. Sup. Ct. 1976)., 205.
¥ ibid.
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certificate changed to reflect surgical intervention.”*® The court in that case held that the
applicant had to be a female because her anatomy had been brought into conformity with

her psychological sex.*!

Similar developments can be found in other parts of the world that allowed ‘transsexual’
(strictly post-operative) persons to marry in their self-identified gender. This includes
New Zealand,”** Australia’® and California in the US.?** In Attorney General v Otahuhu
Family Court, the High Court of New Zealand held that, where a person has undergone
surgical and medical procedures that have effectively given that person the physical
confirmation of a specified sex, no lawful impediment could prevent that person
marrying as a person of that sex.”®® Similarly, in Attorney General v Kevin and Jennifer,
the Full Court of the Family Court of Australia in Sydney declined to follow Corbett [the
UK domestic case] and stated that ‘it would be wrong to identify and define a person’s
gender simply on the basis of the chromosomes, genitals, and gonads with which they are
born. It is the mind as well as the body that determines the sex of an individual’.?*® The
Court went further and stated that ‘where a person’s gender identification differs from his
or her biological sex, the psychological perception of gender should in all cases prevail.
It would follow that all “transsexuals” would be treated in law according to the sex

identification, regardless of whether they had undertaken any medical treatment to make

2% Sharpe (n 256) 622.

! ibid.

2 Attorney General v Otahuhu Family Court [1995] 1 NZLR 603.

5 Attorney General v Kevin (2003) 172 F.L.R 300.

64 Kristie Vecchione v Joshua Vecchione, No. 96D003769 (Cal. Super. Ct. 22 October 1998).
% Attorney General v Otahuhu Family Court (n 262).

% Attorney General v Kevin (n 263).

77



their bodies conform with that identification.” **’ To justify its decision, the Court cited
an expert witness’s testimony that ‘brain or mental sex... [is thought to] explain the
persistence of a gender identity in the face of external influences’.®® The Australian
Family Court in Kevin’s case reached the conclusion that ‘Kevin is and always has been

psychologically male” and that hence he was a male.*®

A slightly different but equally successful case on transgender marriage was decided by
the California Supreme Court in 1998. In Orange County, California, the petitioner
Kristie Vecchione sought to annul her marriage to her husband, Joshua Vecchione,
claiming that Joshua was not a man because he was transgender. She based her claims on
arguments that it was a ‘same-sex’ marriage and thus not recognized under the law.”"
Ms Vecchione further contended that Joshua was not the father of their child, Briana,
who was conceived through alternative insemination during their marriage.””' The Court
disagreed, ruling that ‘Joshua Vecchione, who the court finds was born a female and has
gone through the transgender surgery, is for all marital purposes a male and the nullity

272

requested based on same-sex marriage was denied’.”’” As a consequence of that finding,

the judge declared that the ‘child born as the result of artificial insemination in a

marriage context is the child of that marriage and is the child of the husband and wife’.>"”

Indeed, those cases illustrate the trouble common law courts went through to overturn the

*7 ibid.
*% ibid.
> ibid.
0 Kristie Vecchione v Joshua Vecchione (n 264).
! ibid.
> ibid.
7 ibid.
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Corbett case. The rejection of the Corbett test came gradually, in particular in the UK.*"

The case of Bellinger v Bellinger, despite the unsatisfactory decision of the majority,
produced a dissenting opinion arguing for the impact of psychological factors on

gender.””

Of particular interest is the dissenting opinion of Lord Justice Thorpe in the Bellinger
judgment, who considered that the foundations of the judgment in Corbett were no
longer secure. He took the view that an ‘approach restricted to biological criteria was no
longer permissible in the light of scientific, medical and social change’.”’® Lord Justice
Thorpe argued that Bellinger’s claim lay in the territory of the family justice system,
which ‘must always be sufficiently flexible to accommodate social change. It must also
be humane and swift to recognize the right to human dignity and to freedom of choice in
the individual’s private life. One of the objectives of statutory law reform in this field
must be to ensure that the law reacts to and reflects social change... I am strongly of the
opinion that there are not sufficiently compelling reasons, having regard to the interests
of others affected or, more relevantly, the interests of society as a whole, to deny this

appellant legal recognition of her marriage.” >’

The Bellinger case demonstrates the progress in understanding the normative boundaries
of gender and sex by the court. Even though the case decided against the appellant, the

dissenting opinion that argued for the consideration of ‘psychological gender’ should be

7 Rees v the United Kingdom (n 245).; Cossey v the United Kingdom (n. 245), Sheffield and Horsham v the United Kingdom (n
245).; Also, X, Y and Z v United Kingdom App no 21830/93 (ECtHR 22 April 1997).

7 Bellinger v Bellinger (n 245).

7 Bellinger v Bellinger (n 245) 155.

*7 Bellinger v Bellinger (n 245)160.
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regarded as a basis for overturning ECtHR case law only a year later. In a similar claim
to Bellinger in 2002, the ECtHR decided that member states’ ‘margin of appreciation’
was limited in the case of recognizing transgender persons before the law, thus departing

from the biological model.

The biological model of transgender recognition in law clearly limits the enjoyment of
rights and freedoms for transgender people. The model has been widely criticized,
including by Andrew Sharpe, who writes that ‘transgender people represent for the law a
challenge to the notion of sex as naturally immutable, and therefore serve to problematize
the basis of gendered and heterosexual subjectivities.”>’® Sharpe goes on to argue that the
law has a policing function over gender fluidity, which in a number of different contexts,
‘deploys  pre/post-operative  transgender/cross-dresser,  transgender/homosexual,
natural/unnatural, sexual/non-sexual and sexually functional/dysfunctional dyads as
regulatory strategies around bodies’. ?”” Sharpe speaks widely to the claims of
heteronormative nature of the law and its ability to accommodate genders outside binary
systems, and proposes a ‘reformist model’ of transgender recognition, which is similar to
the gender self-determination model, discussed below. The biological model allows the
application of the non-discrimination principle. Some court cases, such as Ulane in the
US, indicate that the person concerned was discriminated against on the basis of

transgender identity.

*78 Sharpe (n 20) 4.
*% Sharpe (n 20) 4.
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The biological model frames gender non-conformity as a matter of choice and hence
curbs the ability of the courts to characterize the discrimination experienced by
transgender persons.”® As explained by Romeo, by employing the biological model of
transgenderism, ‘courts characterized that the expression of transgressive gender
identities as something that the plaintiffs did, rather than as legitimate expressions of who
they were, without any critical consideration of the performative nature of all gender or
the societal enforcement of gender norms’.”®" Romeo relies on Butler’s gender
performativity concept™” to demonstrate the failure of the law to accommodate gender
variance, or non-binary expression of gender. Indeed, this is also demonstrated in the
courts’ reluctance to articulate the concept of gender in international legal fora, as well as
in specific jurisdictions (particularly in the US, the UK and at the ECtHR). For example,
the ECtHR until 2002 ruled that the matter of recognition of transgender individuals in
the law fell under the margin of appreciation of the member states, even though the Court
was aware of the serious human rights violations faced by transgender people.”® Also it
is important to note that despite the Corbett effect on judicial practices across the
common-law countries,”®* as analysed above, developments show that there has been a

great disparity as to how common-law systems approached the issue to transition from a

biological model, albeit continuing to reinforce the heteronormativity of gender.

% Franklin H. Romeo, ‘Beyond a Medical Model: Advocating for a New Conception of Gender Identity in the Law’ (2005) 36
Columbia Human Rights Law Review, 713.

! ibid.

*2 Butler (n 108), (‘[Gender proves to be performative that is, constituting the identity it is purported to be. In this sense, gender is
always a doing....).

8 Rees v The United Kingdom (n 245) 47.; the Cossey v The United Kingdom (n 245) 42.; Sheffield and Horsham v The United
Kingdom (n 245) 60.

84 Sharpe (n 256) 622.

81



3. Medical Model of Transgender Recognition in Law

The fact that the ‘transgender phenomenon’ is largely understood as a subject of medical
studies is hardly surprising. Since the 19th century, the transgender phenomenon has
been studied by the medical profession.”® Before the emergence of the terms
‘transsexuality’ and ‘transvestite’, the occurrence of ‘transgenderism’, albeit without
being named, was a subject of study in sexology. For example, Sharpe writes that Karl
Heinrich Ulrich’s work from the late 19h century described the phenomenon of
transgenderism without giving it a name.**® Jay Prosser also states that in the early days
of the emergence of ‘sexual inversion, sexologists sought to describe not homosexuality
but a broad transgender condition of which same-sex desire was but one symptom, and

. 2
not vice versa’.?¥’

Sexologists in the early days widely believed that ‘transsexuality’ was ‘mentally
unhealthy’. For example, in 1950, David Cauldwell wrote, ‘are transsexuals crazy? One
may as well ask whether heterosexuals are crazy. Some are and some are not. Some
transsexuals are brilliant. Now and then one may be a borderline genius. Transsexuals are
eccentric. Some of them are not of sound mind, but this is true of heterosexuals’.?*®
Cauldwell’s arguments are still relevant today. His concept of ‘psychopathia

transexualis’ as an independent sexological category was widely researched in relation to

the phenomenon of transgenderism. He started using the term ‘transsexual’ by 1949 to

%3 Sharpe (n 20) 50.

8¢ Sharpe (n 20) 183.

7 Jay Prosser, Second Skins: The Body Narratives of Transsexuality, (Columbia University Press 1998) 138.

8 David Oliver Cauldwell, Questions and Answers on the Sex Life and Sexual Problems of Trans-sexuals: Trans-sexuals are
Individuals who are Physically of One Sex and Apparently Psychologically of the Opposite Sex: Trans-sexuals Include Heterosexuals,
Homosexuals, Bisexuals and Others : a Large Element of Transvestites ( Haldeman-Julius Publications, 1950).
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refer to ‘individuals who wish to be members of the sex to which they do not properly
belong and who desired surgery to alter their physical characteristics to resemble those of
the opposite sex’.”* Earlier, in 1931, Dr Felix Abraham reported in the medical literature
that surgical conversion of a man to a woman had been accomplished. **° At the same
time, the early stages of medical theory defined ‘transsexualism’ as a cerebral
(specifically, a temporal-lobe) pathology, a cytogenetic disorder, an enzyme defect and a

. 291
neurohormonal disorder. >’

And despite the fact that a medical definition of
‘transsexuality’ had been developing for years to incorporate hormonal aspects of brain

structures and sex, it remained overall under strict medical scrutiny.

Despite his contribution to the development of the transgender phenomena, Cauldwell

strongly opposed possible ‘sex change surgery’ on a mixture of ethical®”

and practical
grounds — it cannot, he argued, make a ‘real’ member of the opposite sex.””* Such belief
indeed puts Cauldwell in opposition to Benjamin, who strongly believed in sex change
via medical intervention, for the sake of transgender people. Both Cauldwell and
Benjamin, though different in their approaches to the transgender phenomenon, had an
immense impact on developing and conceptualizing the medical model of transgender

recognition in law, which until now continues to impact the ways in which the

transgender concept is understood.

* David Oliver Cauldwell, ‘Psychopathia transexualis’, (1949) 16 Sexology, 274-280.

0 Zowie Davy, Recognizing Transsexuals: Personal, Political and Medicolegal Embodiment (Ashgate publishing 2011) 18.
*! Inserted in Sharpe (n 20) 28.

*2 David Oliver Cauldwell, Is ‘sex change’ ethical? ((1955) 22 Sexology, 108-112.

** Sharpe (n 20) 26.
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Both Cauldwell’s and Benjamin’s work has been further embodied in the law and has
strongly involved medical science in the decision-making on legal recognition of
transgender persons. Even more so, Benjamin developed detailed guidelines on ‘gender
identity disorder’ positing that those who suffered from ‘gender dysphoria’ or ‘gender
identity disorder’ by no means all fitted the classic picture of the ‘transsexual’, although
they all shared the fact that they ‘were intensely and abidingly uncomfortable in their
anatomic and genetic sex and their assigned gender’.””* Procedures introduced in the
1950s to diagnose transgender persons are still very much guidelines for the medical
community. This also had the impact of heavily medicalizing ‘transgenderism’ and
‘transsexualism’. International institutions such as the WHO-ICD, as well as national
psychiatric associations such as the American Psychiatric Association (Diagnostic and
Statistical Manual of Mental Disorders (DSM)), also incorporate some of the elements of
‘transsexuality’ in their classification systems and further contribute to depathologization

of transgender communities.

3.1. Medical science and the law: legal recognition of gender change

The medical model of legal recognition of transgender identities has in fact become a
standard test for courts around the world. Medical evidence is understood to be the most
reliable in litigation on the basis of which courts grant a person the right to change their
identity documents, or to be recognized in the law. With very few exceptions, most

countries will require a person to provide a medical certificate as evidence of gender

** Ekins and King (n 45) 126.
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identity disorder when making an application for legal recognition of their gender. The
courts, domestic or international, heavily rely on medical evidence to attest to a person’s
sex change. One such case is Goodwin, which not only revolutionized the ECtHR’s
approach to transgender recognition but also transitioned European and possibly

international jurisprudence too from the biological to the medical model of recognition.

Christine Goodwin, born in the UK in 1937, was a post-operative male-to-female
transgender person. In the mid-1960s, she was diagnosed as a ‘transsexual’. Although
she married a woman and they had four children, her conviction was that her ‘brain sex’
did not fit her body. From that time until 1984, she dressed as a man for work but as a
woman in her free time. In January 1985, the applicant began treatment in earnest,
attending appointments once every three months, which included regular consultations
with a psychiatrist as well as, on occasion, a psychologist. She was prescribed hormone
therapy and began attending grooming classes and voice training. Since that time, she has
lived fully as a woman. In October 1986, she underwent surgery to shorten her vocal
chords. In August 1987, she was accepted on the waiting list for gender re-assignment

surgery, which took place in 1990 at a National Health Service (NHS) hospital.*”

Ms Goodwin was denied retirement at the age of 60 (the retirement age for women in the
UK at the time) and was requested to make her pension contributions until she reached
65, which was the age of retirement for men in April 2002.%°° She had to choose between

revealing her birth certificate and forgoing certain advantages, which were conditional

*3 Christine Goodwin v The United Kingdom App no 28957/95 (ECtHR, 11 July 2002).
% ibid (6).
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upon her producing her birth certificate.””” Goodwin was denied marriage to a male
person since, in the eyes of the law, she remained a male (under section 11(b) of the
Matrimonial Causes Act 1973 of the UK, which applied at that time, any marriage where
the parties were not respectively male and female was void).”*® This test was very much
based on the case of Corbett v Corbett, decided earlier in 1970s. Moreover, Ms Goodwin
was not allowed to change her birth certificate from male to female as the determination
of sex in the UK law exclusively used biological criteria (chromosomal, gonadal and
genital), as developed by Justice Ormrod in Corbett v Corbett. The only case where an
amendment was allowed in a birth certificate was if an error had been made when the
birth was registered. No error was accepted to exist in the birth entry of a person who
undergoes medical and surgical treatment to enable that person to assume the role of the
opposite sex.””” This further meant that even though the state-funded NHS system
provided surgical intervention, it did not provide the means for legal recognition. Those
‘transsexuals’ who changed their sex continued to be recorded for social-security,
national-insurance and employment purposes as being of the sex recorded at birth.**° In
short, the state had created a legal gap, in which transgender people were not able to

access their rights.

In discussing the Goodwin case, the ECtHR derived its recent reasoning in Sheffield and
Horsham v the UK. Tt considered the third-party submissions highlighting the

comparative studies from other jurisdictions, especially with similar legal systems. For

*7 ibid (6).

% ibid (12).

9 Ibid (12).

% ibid (13)

" Sheffield and Horsham v the United Kingdom (n 245) para 35.
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example, there had been statutory recognition of gender reassignment in Singapore.**?
The literature also indicates a similar pattern of recognition in Canada, South Africa,
Israel, Australia, New Zealand and all except two of the states of the US.>** The Court in
particular highlighted the cases from New Zealand and Australia where the
‘transsexuals” assigned sex was recognized for the purposes of validating their

. 4
marriages.*’

Goodwin mainly argued against the fact that she was not allowed to marry in her newly
assigned sex, which violated her right to private life under Article 8 of the European
Convention on Human Rights (ECHR). Article 8 was the only clause that allowed
transgender rights claims at the ECtHR. The Court considered a number of applications
on this matter, where it maintained that the issue of surgical intervention and legal
recognition of post-operative ‘transsexuals’ came under the margin of appreciation of the
member states.’®> The Court argued on deriving from its own jurisprudence ‘in the
interests of legal certainty, foreseeability and equality before the law.”*”® Applying the

living instrument argument of the ECtHR further allowed the Court to respond to the

% Francisco Forrest Martin, Stephen J. Schnably, Richard Wilson, Jonathan Simon, Mark Tushnet, International Human Rights and

Humanitarian Law: Treaties, Cases, and Analysis (1* edn, Cambridge University Press 2011) 702.

* ibid.

3% Mr Justice Chisholm held:

... Because the words 'man' and 'woman' have their ordinary contemporary meaning, there is no formulaic solution to determining the
sex of an individual for the purpose of the law of marriage. That is, it cannot be said as a matter of law that the question in a particular
case will be determined by applying a single criterion, or limited list of criteria. Thus it is wrong to say that a person's sex depends on
any single factor, such as chromosomes or genital sex; or some limited range of factors, such as the state of the person's gonads,
chromosomes or genitals (whether at birth or at some other time). Similarly, it would be wrong in law to say that the question can be
resolved by reference solely to the person's psychological state, or by identifying the person's 'brain sex'.

To determine a person's sex for the law of marriage, all relevant matters need to be considered. I do not seek to state a complete list or
suggest that any factors necessarily have more importance than others. However the relevant matters include, in my opinion, the
person's biological and physical characteristics at birth (including gonads, genitals and chromosomes); the person's life experiences,
including the sex in which he or she was brought up and the person's attitude to it; the person's self-perception as a man or a woman;
the extent to which the person has functioned in society as a man or a woman; any hormonal, surgical or other medical sex re-
assignment treatments the person has undergone, and the consequences of such treatment; and the person's biological, psychological
and physical characteristics at the time of the marriage...

3% Rees v the United Kingdom (n 245).; Cossey v the United Kingdom (n 245).; X, Y and Z v the United Kingdom (n 274).; Sheffield
and Horsham v the United Kingdom (n 245).

3 Goodwin v the United Kingdom (n 295) para 74.
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changing conditions within the respondent State and within Contracting States

generally.’”’

Having established its position, the Court further articulated its reliance on the role of
medicine in Goodwin’s case as a ‘transsexual’ person. It continued to observe that ‘the
applicant, registered at birth as male, has undergone gender re-assignment surgery and
lives in society as a female. However, the applicant remains, for legal purposes, a male.
This has had, and continues to have, effects on the applicant’s life where sex is of legal
relevance and distinctions are made between men and women, as, inter alia, in the area
of pensions and retirement age.... However as she is employed in her gender identity as a
female, she has had to obtain an exemption certificate which allows the payments from
her employer to stop while she continues to make such payments herself’.**® The ECtHR
further notes that ‘the applicant’s gender re-assignment was carried out by the NHS,
which recognizes the condition of gender dysphoria... Nonetheless, the gender re-
assignment which is lawfully provided, is not met with full recognition within the law,
which might be regarded as the final and culminating step in the long and difficult
process of transformation which the transsexual has had to undergo’.’” The Court,
however, called the UK government’s actions illogical as it had provided a state-funded
operation, yet refused ‘to recognize the legal implications of the result to which the

treatment leads’. >!°

*7 ibid. para 30.
*% ibid. para. 31.
% ibid. para 32.
19 ibid. para 32.
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In order to substantiate its reasoning, the Court also explored the medical condition of
‘transsexuality’. Relying on the research available, the ECtHR stated that ‘there are no
conclusive findings as to the cause of ‘transsexualism’ and, in particular, whether it is
wholly psychological or associated with physical differentiation in the brain’.*'" It went
on to assert a growing acceptance of findings of sexual differences in the brain that are

32The Court also considered that ‘transsexualism’ has wide

determined pre-natally.
international recognition as a medical condition for which treatment is provided in order

to afford relief, both discussed earlier.

The Court employed medical research on ‘transsexuality’ to argue that, while a
‘transsexual’ cannot acquire all the biological characteristics of the assigned sex, ‘with
increasingly sophisticated surgery and types of hormonal treatments, the principal
unchanging biological aspect of gender identity is the chromosomal element.... It is not
apparent to the Court that the chromosomal element, amongst all the others, must
inevitably take on decisive significance for the purposes of legal attribution of gender
identity for transsexuals’.*'* The Court also argued that there was an emerging consensus
within the Council of Europe (CoE) and elsewhere (specifically, in Australia and New
Zealand) already providing legal recognition following gender re-assignment and stated
that sex, in the context of a ‘transsexual wishing to marry, should depend on a multitude

314

of factors to be assessed at the time of the marriage.”  The Court explained its previous

position on the margin of appreciation and standing in 1980s transgender rights cases. It

! ibid para 35.
*2 Ibid para 35.
* ibid para 36.
*!* ibid para 38.
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noted that very little common ground existed between states then and not many states in

fact permitted sex change.’"

In the view of the ECtHR, a common understanding on changing gender and acceptance
has grown over the years.’'® The Court noted that, as this matter was too important for
general jurisprudence to fall under the margin of appreciation, there were no significant
factors of public interest to weigh against the interest of the individual applicant in
obtaining legal recognition of her gender re-assignment. Hence the Court reached the
conclusion that the ‘fair balance that is inherent in the Convention now tilts decisively in
favour of the applicant. There has, accordingly, been a failure to respect her right to a

private life in breach of Article 8 of the Convention®.*"”

The Goodwin case was revolutionary in achieving the right to legal recognition of
transgender persons with gender re-assignment surgery. However, as seen in the
reasoning of the ECtHR, it still remained heavily reliant on medical evidence (including

the standards of the WHO and national guidelines for the treatment of transgenderism).

In subsequent cases, the ECtHR continued to call on states to provide medical and legal
measures for the recognition of gender identity. It further means that the Court has
become ever keener to apply existing international human rights norms to transgender
persons. For the Court, Article 8 on the right to private life became a gateway for

transgender persons to seek protection for various breaches of their rights. For example,

*13 ibid. para 37.
16 ibid. para 41.
17 ibid. para 44.
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in L v Lithuania, the claimant was seeking gender-reassignment surgery. Even though
Lithuanian law recognizes the right to change not only gender but also civil status
(paragraphs 25, 27, and 29), there was a gap — because no law exists in the country
regulating full gender-reassignment surgery. Consequently, the applicant found himself
in the intermediate position of a pre-operative transsexual, having undergone partial
surgery, with certain important civil status documents having been changed. However,
even when the applicant undergoes full surgery, his personal code will not be amended
and, therefore, in some significant situations for his private life, such as employment
opportunities or travelling abroad, he remains a woman.”'® Having found a violation of
Article 8 of the ECHR, the Court found that the circumstances of the case revealed a
limited legislative gap in gender-reassignment surgery that left the applicant in a situation
of distressing uncertainty vis-a-vis his private life and the recognition of his true

identity.*"’

Similarly, in YY v Turkey, the applicant complained about the infringement of the right to
respect for private life (Article 8), on the grounds that he had not been allowed to
undertake gender-reassignment surgery.”>’ The applicant was repeatedly denied surgery
on the grounds that there was not enough medical evidence that he could live as a male
person. Medical reports issued by the Inonii University Medical Centre indicated that,
despite the fact that the person had a ‘transsexual constitution’ and ‘sex change was

necessary for his mental health, he was still able to procreate (in his feminine nature),’**!

'8 L v Lithuania App no. 27527/03 (ECtHR, 11 September 2007) para 19-21.
" ibid. para 59.

0¥ Y. v Turkey App no 14793/08 (ECtHR, 10 March 2015), para 3.

2! ibid. para 24.
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contrary to Turkish law for sex change surgery, which requires that a person should be

322
d.

unable to procreate if such surgery is requeste In other words, full sterilization is

required for those who want to have a gender change recognized in law.

In this case, the ECtHR was able to consider developments that took place since the
Goodwin case in 2002, namely the resolutions by the Parliamentary Assembly of the
CoE* and the recommendations of the Committee of Ministers of the CoE.** While
assessing the member states’ legal practices, the Court found that the infertility criteria
were in fact a requirement under the law in Turkey.’” In order to establish whether
Article 8 was in breach, the Court scrutinized the criteria for access to general gender-
reassignment treatment (e.g., hormone therapy), which included diagnosis of ‘gender
dysphoria’ or ‘gender identity disorder’. The ECtHR established that ‘while approaches
vary from state to state as to the requirements for legal recognition of the preferred
gender and procedure governing access to gender-reassignment treatment, it seems that
some laws are confusing the legal recognition of the preferred gender, and the procedure
governing access to gender-reassignment treatment’.**® In this case, the ECtHR relied on
the Goodwin test to find Turkey in breach of Article 8 for not providing the applicant
(YY) with access to sex change surgery. In applying Article 8, the Court explained that

while Article 8 of the Convention cannot be interpreted as guaranteeing an
unconditional right to gender-reassignment surgery, it has previously held that

2 ibid.

3 On 12 September 1989 the European Parliament adopted a resolution by which the Member States were invited to adopt provisions
recognizing the right of transsexuals to change sex by endocrinological treatment, plastic surgery and aesthetic treatments and in
particular to ensure their legal recognition, that is to say the first name change and rectification of sex in the birth certificate and
identity papers.

#* Committee of Ministers of the Council of Europe, Recommendation CM / Rec (2010).

3 Y.Y. v Turkey (n 322) para 35.

36 Y Y. v Turkey (n 322) para 41.
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transgenderism is recognised internationally as a medical condition which

warrants treatment to assist the persons concerned (Christine Goodwin).**’
Here the Court goes even a step further and amalgamates ‘medical condition’ with
Article 8 to guarantee or authorize treatments including surgeries such as gender
reassignment’.**® The Court took a few more steps to advance the application of human
rights norms and rejected the practice developed by the Turkish government to request
sterilization before undergoing sex change surgery, strictly policing the state's margin of
appreciation. The Court noted that what was at stake was the freedom to define one’s
gender identity (‘appartenance sexuelle’), a crucial component of the right to self-

. . 2
determination.’”’

The ECtHR has progressed its reasoning since. In the recent case of A.P, Gar¢on and

3% the Court, again relying on Article 8 of the Convention, argued against

Nicot v France,
the obligation to establish the irreversible nature of the change in their appearance
(infertility requirement in French law before changing a gender). The Court specifically
looked at the medical evidence and infertility test as a pre-requisite for making an
application for legal recognition, scrutinizing its case law to hold that requiring a
sterilization as a precondition to one’s gender identity recognition amounted to a breach

of one’s right to respect for private life and physical integrity under Article 8 of the

Convention.

7 Y.Y. v.Turkey (n 322) para 65.

8 Y.Y. v Turkey (n 322) para 65.

* Y.Y. v Turkey (n 322) para 101- 102.
30 4.P., Garson et Nicot v France (n 19).
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A.P, Garg¢on and Nicot v France is monumental in that it argued that an infertility
requirement (sterilization) for the purposes of gender legal recognition should no longer
be a margin of appreciation. To make its case, the Court found that legal recognition of
gender self-determination had developed far enough to have become a common practice.
Sixteen countries in total within ECtHR jurisdiction have abolished the requirement of
sterilization in law.' And even though there are about 24 countries in the CoE that still
require infertility as a pre-condition for lodging an application for the legal recognition of
a transgender person,’>” the Court noted that many of them are currently reconsidering
the approaches to the matter.**®> The Court also relied on policy developments in France
and elsewhere, indicating a fast-progressing pace of developments,®** which in the
Court’s view meant that there was sufficient agreement on the matter between the states

to reach the decision.

The Court further argued that forcing transgender persons into being sterilized was
tantamount to a breach of the right to respect private life and their physical
appearance.” Indeed, imposing a legal requirement to undergo full surgical intervention
puts individuals in a dilemma: either to undergo a sterilizing operation and renounce the
full exercise of their right to respect for their physical integrity and privacy or to

renounce recognition of their gender identity and therefore the full exercise of the same

331

Austria, Denmark, Estonia, Hungary, Iceland, Ireland, Italy, Malta, Moldova, the Netherlands, Poland, Portugal, the United
Kingdom and Sweden. France (by an Act of 12 October 2016) and Norway (by an Act of 17 June 2016) have since joined the latter
group.

32 Recognition was subject in law to the sterilization of the applicant in twenty-four member States of the Council of Europe:
Armenia, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Finland, France, Georgia, Greece, Latvia, Lithuania,
Luxembourg, Montenegro, Norway, Romania, Serbia, Slovakia, Slovenia, Spain, The former Yugoslav Republic of Macedonia ,
Switzerland, Turkey and Ukraine.

3 A.P., Garson et Nicot c. France (n 19) para 73.

% A.P., Garson et Nicot c. France (n 19) para 124.

5 A.P., Garson et Nicot c. France (n 19) para 131.
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right. Such reasoning and ECtHR case law allowed the judges to find France in breach of

Article 8 of the Convention.

The A.P, Gar¢on and Nicot v France is a landmark case that has yet to see its full impact
on law-making and its application to transgender persons, not only within the CoE, but
also outside the region it covers. The case articulates that the legal requirement for
infertility (sterilization), upon which the medical model is based, to recognize
transgender persons in their newly acquired gender should be considered a breach of
human rights. Such reasoning gives a wider possibility for adopting a model that is not
strictly based on the medical model, but on self-determination of gender. While this has
been a gradual development in many parts of the world, the case of A.P, Gar¢on and
Nicot has set a new milestone in advancing the right for transgender persons to be

recognized in law.

The heavy reliance of the legal system on the medical profession in relation to gender
identity has been widely criticized by scholars, both in law and sociology. For example,
Tey Meadow observed that medicine produces no singular definition of maleness or
femaleness and therefore the courts should not seek corroboration from the medical
profession. She criticized the medical profession for its interference in court matters:
‘they [the medical profession] enumerate constellations of bodily and psychological
indicia and then provide social rationales for why some of gender’s indicia matter more

than others’.**® Meadow further argued that the law actively constructs the fabric of the

336 Tey Meadow, ‘A Rose is a Rose: On Producing Legal Gender Classifications’ (2010) 24 (6) Gender and Society, 814-837.
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gendered body and ties it to relationships with others. While no courts treat gender solely
as an elective property of individuals, almost half of the courts allow for movement
between gender statuses. The process of legitimation relies most heavily on medical
procedures associated with ‘treating transsexuality (efforts to surgically and hormonally

align the physical and psychological gender of the litigant)’.**’

Such a merging of the law and medical science produces a relational construct. Non-
conformity to particular models of gender roles and sexual preference has been linked to
mental disorder since the emergence of a psychiatric classification. Commenting on
mental health and human rights, Louise Newman highlights that concepts of gender, sex
roles behaviour, sexual difference and sexuality have been central to psychiatric
discourse and concepts of mental disorder and that concepts of healthy psychological
functioning or normality have been linked to models of gender behaviour and sexuality,
assuming that gender conformity is intrinsic to mental health.**® She further argues that
psychiatry as a discipline has been implicated in the explicit and implicit use of its theory
to pathologize and stigmatize individuals with gender and sexual variance, and continues
to be involved in mediating access to certain medical interventions such as ‘sex-
reassignment procedures’ for ‘transsexual’ individuals.”® In fact, the approach that
gender conformity is intrinsic to mental health has been a leitmotif for the entire history
of the medical model. Cauldwell, Benjamin and others who conducted early research on

the issue all used the same argument of mental health. In fact, the WHO, which is the

337 s10:
ibid. 823.
¥ Louise Newman, ‘Sex and Gender, biology, culture and the expression of gender’ in Michael Dudley, Derrick Silove, and Fran
Gale (Eds), Mental Health and Human Rights: Vision, Praxis, and Courage (Oxford University Press. 2012) 496.
339 s
ibid.
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global institution that determines the classification of diseases and can have an impact on
the possible end of the medical model, has also struggled with this notion. Although the
WHO declassified homosexuality as a disease in the 1990s, it retains the language in
reference to ‘transsexuality’.’*” One of the reasons this matters is that the WHO
classification tool is used as evidence for claims in support of a medical model of
transgender recognition. A quick glance is necessary to understand its role in transgender
medical policy-making and opportunities for the depathologization of transgender

persons.

3.2. World Health Organization: the ICD and pathologization of transgender people

The WHO-ICD*! considers ‘gender dysphoria’ and/or ‘gender identity disorder’ as
illnesses. The American Psychiatric Association changed the name of ‘gender identity
disorder’ to ‘gender dysphoria’,*** although such a diagnosis remains a major condition
for a sex change surgery. The concepts of ‘gender dysphoria’ and ‘gender identity
disorder’ appeared in the medical and social literature in the mid-1990s and quickly

became established as a dominant category in the medical literature for diagnosing

4
transgender persons.’*

0 Asia Pacific Transgender Network, ‘Understanding the ICD: Its History, Organisation, and Engaging Asia and the Pacific in the
Revision Process’, 22 October 2016

**! ' World Health Organization, International Statistical Classification of Diseases and related Health Problems (ICD-10), WHO.
available at http://www.who.int/classifications/apps/icd/icd10; See also definition of ‘Gender Identity Disorder’ of the American
Psychiatric Association: www.psychiatry.org/File%20Library/../DSM/DSM-5/DSM-5-TOC.pdf; accessed on 3 October 2014

**2 Diagnostic and Statistical Manual of Mental Disorders (DSM) of the American Psychiatric Association (APA), DSM-

5 Classification, www.psychiatry.org/File%20Library/.../DSM/DSM-5/DSM-5-TOC.pdf; accessed on 3 October 2014

3 See Ekins and King (n 45).
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‘Gender dysphoria’ is the term used to describe those suffering from a conflicting gender
identity. The term was coined by Norman Fisk in 1973 for the purpose of capturing fully
the diverse group of persons requesting sex-reassignment surgery.”* He also tried to
reflect the fact that applications for sex reassignment came from a variety of persons, by
no means all of whom fitted the classic picture of the ‘transsexual’.**’ Indeed, as Andrew
Sharpe argues, the introduction of the language of gender dysphoria gave expression to a
more liberal and pragmatic approach, already adopted in practice by some clinicians to
requests for sex-reassignment surgery.>*® At the same time, Sharpe shares King's
criticism that the new terminology shifted the emphasis from sexuality to gender.**’ Even
if the language change positively impacted on access to sex-reassignment surgery, it to
some extent also produced negative discursive effects. In his seminal book 7Transgender
Jurisprudence, Sharpe asserts ‘while the term “transsexualism” has a relation to
ontology, where sex-reassignment surgery might be viewed as a route to the realization
of being, the language of gender dysphoria serves to translate desire into need and

disorder’.>*®

Once the new terms were introduced, changes were made in the classification systems.
For example, in the revised 1994 version of the US DSM-1V, the word ‘transsexualism’
was replaced by ‘gender identity disorder’, which signified a person who has a strong
cross-gender identification and who suffers from gender dysphoria.**’ Earlier, soon after

the terms were first coined in the 1970s, they were adopted by the founding committee of

344

As inserted in Sharpe (n 20).

* As inserted Ekins and King (n 45) 105-111.
6 Sharpe (n 20).

*7 ibid.

% Sharpe (n 20) 30.

** Asia Pacific Transgender Network (n 342).
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the Harry Benjamin International Gender Dysphoria Association and by the American

Psychiatric Association (APA) in 1979.

According to Bonnie and Vern Bullough, the definition of ‘gender dysphoria’ was
revised and simplified in the revised DSM third edition in 1987. The essential criteria for
the diagnosis were ‘a) persistent discomfort and a sense of inappropriateness about one’s
assigned sex; b) persistent preoccupation for at least two years with getting rid of one’s
primary and secondary sex characteristics and acquiring the sex characteristics of the

other sex and c) the person has reached puberty’.**

The DSM was revised again in the 1990s (i.e., DSM-IV) and it was proposed to change
the definition of gender disorders, including ‘transsexualism’ to make it less dependent
on surgical interventions. In addition, more careful attention was paid to appropriately

defining gender dysphoria in both males and females.*'

The WHO revision process of the ICD-10 is in progress, with the aim of adopting a new
ICD-11 in 2018 at the GA of the WHO.**? Therefore, current transgender activism and
advocacy is focused on the removal of trans-specific categories from the ‘Mental,
behavioural and neurodevelopmental disorders’ chapter of the ICD-10 and the inclusion

of a trans-specific category in the ‘Conditions related to sexual health’ chapter in the

**0 Vern L. Bullough and Bonnie Bullough, Cross Dressing, Sex, and Gender (University of Pennsylvania Press 1993) 260.

! ibid.

2 World Health Organization, ‘The 11th Revision of the International Classification of Diseases (ICD-11) is due by 2018!” WHO. At
http://www.who.int/classifications/icd/revision/en/ accessed 2 December 2016.
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ICD-11 beta draft.>> This is particularly important as the current ICD-10 still contains

‘gender dysphoria’ as an illness on the list,>*

which is used by the authorities to ask
transgender persons for medical evidence of their ‘illness’, should they identify as non-

binary or desire to undergo a surgical sex change.

The new draft publication includes two new categories proposed by the WHO Working
Group: ‘Gender incongruence of adolescence and adulthood’ and ‘Gender incongruence
of childhood’. It is important to note here that this terminology change is intended to
provide stigma-free definitions. But activists argue that, by adopting a language of
gender incongruence, the WHO will dispose of the term ‘gender identity disorder’. As
defined under the draft, both categories are part of a new draft of ICD-11: Chapter 17
‘Conditions related to sexual health’. The so-called beta draft will be voted on at the
WHO assembly in 2018.>% Critics worry, however, that even if there is a consensus
among professionals on removing transgender diagnoses from the ‘Mental, behavioural
or neurodevelopmental disorders’ chapter in the ICD-11, it is still likely that this will not
happen. The proposed changes in the draft ICD-11 still must be endorsed by the states at

the World Health Assembly in May 2018.°° And there are a number of ‘hostile’

3 World Health Organization (ICD-10) (n 343).

*** International Statistical Classification of Diseases and Related Health Problems 10th Revision contained list of diseases associated
with transgender persons: Transsexualism (F 64.0), Dual — Role Transvestism (F 64.1), Gender Identity of Childhood (F 64.2), Other
Gender Identity Disorders (F 64.8), Gender Identity Disorder, unspecified (F 64.9), Fetishistic Transvestism (F 65.1) Sexual
Maturation Disorder (F 66.0), Egodystonic Sexual Orientation (F 66.1), Sexual Relationship Disorder (F 66.2), Other Psychosexual
Development Disorders (F 66.8) and Psychosexual Development Disorder, Unspecified (F 66.9); as a result of open consultations and
professional debates, the mental and behavioural disorders (which used to be section F in the ICD 10) the category ‘gender identity
disorders’ has been removed from the list, though some of them are still maintained (See ICD 10 here:
http://apps.who.int/classifications/icd10/browse/2010/en#/F60-F69 accessed on 3 October, 2014

> Important to note that these dates keep changing; it was supposed to be 2015, than 2017 and now 2018

%6 Transgender Europe, ‘Critique and Alternative Proposal to the ‘Gender Incongruence of Childhood’ Category in ICD-11" (TGEU
April 4-6, 2013) at: https://globaltransaction.files.wordpress.com/2012/03/critique-and-alternative-proposal-to-the-_gender-
incongruence-of-childhood_-category-in-icd-11.pdf accessed on 3 November 2014.
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countries that might try to block the ICD-11. Therefore, it remains essential to continue

mobilization of transgender community against pathologization.

3.3. Criticism and depathologization movement

While some still argue that medical treatment of ‘transsexual’ persons is the right way
[easily achievable and regulated in law], others oppose ethical aspects of heavy
medicalization and the labelling of transgender persons as mentally ill. Jennifer Levi and
Bennett Klein contend that the medical model of transgender recognition perpetuates the
stigma and social prejudice associated with the disability, because it treats the individual
as deficient and inherently inferior because she falls below the arbitrary physiological
standard that delineates social acceptance, which can only be normalized and
incorporated into society through a medical cure.”’ Similarly, arguing against the
medical model, David Evans highlights that gender identity clinics treating ‘transsexuals’
are presented as monitoring the efficacy of their patients’ script-learning and pre-
performance skills in the presentation of un-contentious stereotypical cross-gender styles,
which are ultimately fake because of the biological anomaly.”® Evans further comments
that walking, speaking and dressing skills are rigorously rehearsed in these clinics: ‘Dr
Reid... asks pre-operative “transsexuals” to try and live in the opposite role for at least a

year before embarking on any irreversible procedures’.> In his view,

*7 Jennifer L Levi and Bennett Klein, ‘Pursuing Protection for Transgender People Through Disability Laws’, in in ‘Transgender
rights’, Paisley Currah, Richard M. Juang, Shannon Price Minter (Eds.), ‘Transgender rights’ (The University of Minnesota Press,
2006) 78.

% Evans (n 176) 180.

** Evans (n 176) 180.
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whether “transsexuals” are “discovered” or “constructed” by the clinicians they
approach or to whom they are referred is a moot point, but in a sense it is also
irrelevant in that ‘transsexualism’ as a social construct establishes its existence
for those who develop an extensive negotiation with the category as a means of
giving themselves a sex/gender/sexual identity.**
Opponents of transgender pathologization argue that labelling ‘gender identity disorder’
as a mental illness is ‘a double-edged sword: while it allows access to hormone therapy,
it does so by describing transgender individuals as somehow sick or infirm’,**' and “this
description is at odds with the transgender community’s conceptualization of itself.*%*
Queer theorist Butler has also argued against the medical model of ‘treating
transsexuals’. She writes that the design and structure of the ‘gender identity disorder’
diagnosis creates a paradoxical situation in which it is possible to say that the diagnosis
intensifies the very suffering that requires alleviation.’® In particular, Butler refers to

social stigma, associated healthcare fees and violence experienced by transgender people

while going through the ‘imposed way’ of medical intervention for changing sex.

There are also supporters of the medical model. Prosser, for example, emphasizes the
‘transsexual’s’ need to live not in the borderland but ‘in a home of his own, on one side
or the other of that border’. The incongruence that dissociates the self from its body,
argued Prosser, makes the transgender community the ultimate subject of pathology.*®*

Furthermore, with his concept of “politics of home’, Prosser describes the ‘transsexual’s’

** Evans (n 176) 187.

*! Susan S. Bendlin, 'Gender Dysphoria In The Jailhouse: A Constitutional Right To Hormone Therapy?' (2013) 61 Cleveland State
Law Review. 957.

* ibid.

*% Judith Butler, ‘Doing Justice to Someone: Sex Reassignment and Allegories of Transsexuality’ (2001) 7(4) GLQ: A Journal of
Lesbian and Gay Studies, 621-636.

% Jay Prosser, ‘Exceptional Locations: Transsexual Travelogues’, in Kate More and Stephen Whittle (eds), Reclaiming Genders (1*
edn Bloomsbury Academic 2000).; also Aeyal Gross, 'Gender Outlaws Before the Law: The Courts of the Borderland’, (2009) 32
Harvard Journal of Law and Gender.
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need ‘to pass’ in the new gender identity for success as signifying the correlation
between gender identity and social identity.’® ‘Post-transsexuality’, he claims, ‘forgoes
in advance what has yet to be gained, namely, recognition of the new gender identity and
the right to make a home in that identity’.**® Radical feminist Janice Raymond, who
wrote in opposition to a transgender community, states that ‘without [medicine’s]
sovereign intervention, transsexualism would not be a reality’.’®” She calls the medical
model a ‘remedy’ for treating ‘transsexualism’.’*® In her writings, Raymond attempts to
underline the importance of the medical model of ‘transsexuality’ by noting ‘it is only
because transsexualism is widely accepted as a condition requiring psychiatric and
medical intervention in effect as a disease or disease-like that the social and political
questions surrounding transsexualism are not primary’.*® What this means is that the
medical model has been used as a way for transgender persons to access rights and
freedoms. The tension between having access to rights and freedoms through the
pathological framework and no access to rights still divides the transgender community,

even as they continue to fight over the recognition of their identity.

The medical model creates an environment where not only international human rights
law itself seems limited in recognizing transgender persons, but also one in which the
condition of a heteronormative structure of gender is imposed but with no human rights
protection in place. The pathologization of the gender identity still seems to prevent the

possibilities for a full recognition of transgender persons in international human rights

% Prosser (n 366), Gross (n 366).

% prosser (n 366), Gross (n 366).

*7 Evans (n 176) 180., Raymond (n 175) XV.
%% Raymond (n 175) 112.

*% Raymond (n 175) XVL.
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law, hence providing meaningful protection. Jens Theilen explores the concept of
depathologization of transgender persons through international human rights law and
argues that even though those two subjects at first glance look dissimilar and unrelated,
international law has a great deal to offer the depathologization of transsexuality, that is
‘to annul the gender dysphoria clause from the books’.*” This could also help to widen
the applicability of international human rights law to transgender persons. While
acknowledging the limitations of law, Theilen argues that international human rights law
has the power to deconstruct the pathological character of ‘transsexuality’ under the
WHO medical guidelines and offer a wider and more humane approach to recognizing

transgender persons.

Theilen argues that only a limited number of human rights mechanisms have engaged
with transgender depathologization as a substantive human rights issue and takes the
opposing view from the one developed under earlier ECtHR case law. She departs from
the medical model and bases her arguments on the fact that pathologization ‘may become
an obstacle to the full enjoyment of human rights by transgender people’.’”" For example,
the Committee on Economic, Social and Cultural Rights, which monitors implementation
of the International Covenant on Economic, Social and Cultural Rights, in its concluding
observations to Germany wrote that ‘with concern that transsexual and inter-sexed

persons are often considered to be persons with mental illness and that the State Party’s

policies, legislative or otherwise, have led to discrimination against these persons as well

70 Theilen (n 19).
T Council of Europe: Human Rights and Gender Identity, CommDH/IssuePaper (2009)2.
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as to violations of their sexual and reproductive health rights’.>’* Indeed, within the
context of the right to health, there should be room for developing a right to
depathologization for transgender persons, which will have to correlate with the States’

obligations to respect, protect and fulfil.*”

However, the right to health should not be
understood in narrow terms, as only in relation to sex change. A broad understanding of
the right to health should be used as defined under international human rights law. On
this, while trying to find common ground between transgender depathologization in the
jurisprudence of the Committee on Economic, Social and Cultural Rights (CESCR) and
the ways in which the WHO has dealt with the issue, Theilen argues that the right to

depathologization should also be a part of gender identity as understood under the

Yogyakarta Principles and further enshrined in the human rights treaties.

The reasoning and vision set out by Theilen in her article are not idle. Some elements of
the deconstruction of the pathologization of transgenderism have already been
implemented in a few countries. However, insofar as the medical conditions remain a
mandatory requirement for gender recognition at a medical, sociological or legal level,
transgender persons will continue to face stigma, rejection and denial of rights, including
the very essence of being — a right to personhood enshrined in the Universal Declaration
of Human Rights (UDHR). In fact, what she is proposing is how gender self-
determination understands gender identity — an important element that needs to develop

further in order to allow transgender persons to achieve full recognition in law.

72 Committee on Covenant on Economic, Social and Cultural Rights: Concluding Observations on Germany, UN Doc
E/C.12/DEU/CO/5 (20 May 2011) para 26.; Theilen (n 19).
3 Theilen (n 19).
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4. Gender Self-determination Model of Transgender Recognition in Law

Although a relatively new concept, many authors attempted to explore gender self-
determination in the late 20th century. The self-determination of gender — for the
purposes of this thesis also called the ‘gender self-determination model’ — found its
application in legal systems as early as a decade ago. In re Blue Diamond Society, the
Supreme Court of Nepal in 2008 found that laws and practices that discriminated against

1.37* The decision of the

‘sexual minorities’ and third-gender people were unconstitutiona
Supreme Court specifically focused on the ‘third gender’ — metis — who were targeted by
police and others for their non-conforming gender expression and identity.’”> And
because the metis were routinely denied citizenship cards, they did not have access to the

range of entitlements and benefits that such cards provided.’’

As the case analysis
reveals, this case was about citizenship in its most basic sense. Metis were not recognized
as citizens of Nepal. The Supreme Court emphasized the universality of all human rights,
with regard to which the Court heavily relied on international human rights law, UN
jurisprudence and the Yogyakarta Principles,’’’ and ordered that metis be given identity
cards that reflected their ‘third gender’ and that protections against discrimination on the
basis of gender identity and non-discrimination be enshrined in the new constitution. As

citizens of Nepal, people of the third gender are entitled to all rights protected by the

constitution and international law and, as the Court established, it was the ‘responsibility

™ Pant v Nepal (n 4).
" Pant v Nepal (n 4).
76 Pant v Nepal (n 4).
77 Pant v Nepal (n 4).

106



of the State to create the appropriate environment and make legal provisions accordingly

for the enjoyment of such rights’.>”®

The new constitution of Nepal, adopted in 2015, includes a specific provision under Part
2, Article 12 that ‘the person who is entitled to the citizenship of Nepal by descent may
obtain the citizenship certificate of Nepal from the name of his/her mother or father along
with gender identity’.*”® Though this was enacted eight years after the Supreme Court
judgment, it should be considered a success in achieving recognition of gender self-
determination via a court ruling in which medical evidence for the change of sex, or
determination of sex (based on the person’s biology) was deemed irrelevant.’® The
Nepalese government has introduced a new passport regime with ‘O’ gender in

381

recognition of a third-gender citizenship.”™ In the words of The Diamond Blue Society,

which litigated the case, ‘In the community, where many transgender people identify as a

third gender, an “O” passport will make a huge difference’.**

The Nepalese case is ground-breaking and a long-overdue achievement that demonstrates
that self-identification can and should be the sole factor in obtaining legal documents for
what individuals consider their right gender. A number of states of various legal fora and
political structures subsequently have adopted similar practices, with several countries in

the region following the Nepalese example in granting certain rights to transgender

8 Pant v Nepal (n 4).

*” Draft of the Constitution of Nepal (2015), Unofficial English Translation by International IDEA, At
http://www.inseconline.org/linkedfile/Bill%200{%20Constitution%202015%20Sept.pdf accessed on 4 December 2014.

** ibid.

¥ Kyle Knight ‘Nepal's Third Gender Passport Blazes Trails’, At https://www.hrw.org/news/2015/10/26/nepals-third-gender-
passport-blazes-trails, accessed 7 November 2015.

2 UNAIDS, ‘Opinion: What the new “O” passport category means to transgender people in Nepal’, 13 April 2015. At
https://unaids-ap.org/2015/08/13/opinion-what-the-new-o-passport-category-means-to-transgender-people-in-nepal/ accessed on 25
April 2015.
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people. Bangladesh, India and Pakistan now legally recognize more than two genders in
some way.”™ For example, in 2009, the Supreme Court of Pakistan called for a third-
gender category to be recognized,’® while in Bangladesh, the cabinet issued a 2013
decree recognizing hijras as their own legal gender.”® In 2014, India’s Supreme Court
issued an expansive judgment recognizing a third gender, affirming the right of every
person to choose his or her gender.**® In addition, a Delhi High Court ruling in October
2015 outlined an intrinsic link between the right to legal gender recognition and other
rights, depicting the clear applicability of human rights law to transgender persons. In
that case, affirming a 19-year-old transgender man’s right to recourse against harassment
by his parents and the police, Justice Siddharth Mridul wrote:

‘gender identity and sexual orientation are fundamental to the right of self-determination,
dignity and freedom. These freedoms lie at the heart of personal autonomy and freedom

of individuals. A transgender [person’s] sense or experience of gender is integral to their

core personality and sense of being. Insofar as I understand the law, everyone has a

fundamental right to be recognized in his or her chosen gender’.*®’

Argentina broke ground in 2012 with a law now considered a ‘gold standard’ for legal
gender recognition.*®® Argentina’s Gender Identity Law provides that ‘anyone over the
age of 18 can choose their gender identity, undergo gender reassignment, and revise
official documents without any prior judicial or medical approval’.’® The law has
widened the scope also to allow children to do so with the consent of their legal

representatives or through court summary proceedings.

% Night (n 383).

* Khaki v Rawalpindi (n 4).

%5 Human Rights Watch, ‘Bangladesh: Gender Recognition Process Spurs Abuse’, 23 December 2016, HRW.

% Human Rights Watch, World Report 2016: Events of 2015, 2016.; Also, National Legal Services Authority v Union of India and
Others (Writ Petition No. 400 of 2012 with Writ Petition No. 604 of 2013).

37 National Legal Services Authority v Union of India and Others (n 389).

388 Argentina: Gender Identity Law as approved by the Senate of Argentina, May 8, 2012. At http://tgeu.org/argentina-gender-
iéigentity—law/ accessed on 5 January 2014.

** ibid.
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According to the Human Rights Watch 2016 World Report, in the last three or four
years, four more countries — Colombia, Denmark, Ireland and Malta — have explicitly
eliminated significant barriers to legal gender recognition.*”® Sixteen countries in Europe
have some kind of procedure that allows gender legal recognition without a legal

requirement for infertility (forced sterilization) in some form.*’

The legal environment in
these countries allows transgender persons to change their gender marker on documents

simply by filing the appropriate forms.**>

While those countries have sought the best solutions to enable gender self-determination
in their local legal cultures and political structures, all of them have one thing in
common, namely a complete rejection of the pathologization of transgenderism and an
embracing of the principles of respect for dignity and equality of a person.**® The laws in
those countries set new standards on legal gender recognition,*” setting examples for

other countries as to which model to choose.

The gender self-determination model now in place in many countries around the world is
indeed based on a queer analysis of gender. It rejects the medical model of transgender
recognition and allows a wider transgender citizenship, not limited to sex change. That

recognition widens the scope of transgender rights — and LGBTIQ rights more broadly —

¥ Kyle Knight and Neela Ghoshal, ‘Rights in Transition: Making Legal Recognition for Transgender People a Global Priority’
(Human Rights Watch 2016). At https://www.hrw.org/world-report/2016/rights-in-transition. Accessed on 3 April 2016.
391 -1,
~ ibid.
*? ibid.
% Press Release, International Day of Action for Trans Depathologization 2015, STP, International Campaign Stop Trans
Pathologization.
** ibid
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including marital rights, employment rights and other rights. Despite such achievements
however, it remains to be seen how that change can be reflected in the implementation of

gender self-determination.

5. Conclusions

While still a foundation for the thesis, this chapter attempted to provide a brief analysis
as to how queer theory and transgender studies are applied in different legal models.
Indeed, each model examined in this chapter faces limitations in its approach to
transgender legal recognition. These limitations are not only due to the ill-suited structure
and heteronormative nature of the law, but also to the scarcely developed theoretical

foundation for the application of such law to non-binary gender.

Each of the models that recognize transgender identity has evolved logically and
corresponded to developments in feminist, queer and transgender theory. If the biological
model determines gender by relying on a person’s biology, rendering any deviation from

established norms unnatural and deviant,*”

the medical model seeks strict conformity
with the biological sex and the only way it allows a deviation from this rule is to define
gender non-conformity as a medical condition. From the perspective of the protection of
transgender rights, the biological model fundamentally disregards the transgender

concept because it considers gender-crossing deviant, unnatural and fraudulent.>”® On the

other hand, the medical model allows transgression, but it is through the deviance

% Hughes (n 12).
¥ Hughes (n 12).
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framework that legal redress for transgender persons is made possible. In the medical
model, medical science becomes heavily involved in legal decision-making on changing
and legally recognizing persons’ newly acquired genital organs. Both of those models
have been largely deemed as not respecting the integrity and inner self of the person. Yet
the medical model has helped transgender persons to access therapy and social
acceptance.”’ In fact, as outlined above, for a long time, medical evidence (surgery) was
the only way through which transgender persons could achieve some forms of realization
of their human rights. However, that recognition has come with a compromise as to what
are the specific rights that are realized under such model. Forgoing one right to obtain
another does not fit within the international human rights framework and indicates the
need for reform, either of the framework or of the recognition model. The model chosen
in the international community and the transgender community, however, is to adjust the
framework of human rights protection to accommodate fluid genders, which would mean

broadening the application of human rights law to include all of them.

The ‘reformist’ model as a way of recognizing gender self-determination has been widely
debated as the best fit for the recognition of transgender persons before the law, as well
as with the wider protection framework of transgender persons.’”® And while this model
aspires to the basic acceptance and recognition of the very essence of a human being —
dignity and personhood — it embraces both the biological and the medical models. It also

suggests that ‘gender is recognized as a fundamental aspect of human life, which every

*7 Hughes (n 12).
% Sharpe (n 20) 58-89.
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person has the capacity and inherent right to control’.*®” This model too is not without

flaws, which will be further explored (particularly in the prison context) in the thesis.

The application of these three different models has further highlighted the benefits of
each system, but also the limitations of each in securing the protection of human rights
and freedoms. In places where transgender people are still forced into the
heteronormative structures of society and law, they will continue to present a challenge
and therefore serve to problematize the basis of gendered and heterosexual subjectivities.
Before these challenges and limitations are examined in Chapter Four, the thesis will
continue to explore the international recognition of transgender identities in the next
chapter. As seen so far, some international mechanisms, particularly the ECtHR and the
UN human rights bodies, have played a significant role in establishing jurisprudence
under each of the models of transgender recognition. In each of the models, international
human rights law has been applied to protect transgender individuals and provide
guarantees. The journey has not been easy, however. Just as the formation of transgender
studies was characterized by tensions with feminist and queer studies, its recognition
under international human rights law has also encountered difficulties. The next chapter
will look specifically at transgender and non-binary gender recognition, and its formation

under the human rights framework.

** Hughes (n 12).
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PART TWO
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Chapter 111
Applying the International Human Rights Law Framework to Transgender and

Non-binary Identities

1. Introduction

Human rights claims for transgender persons have been characterized by constant
tensions, whether internal within the wider ‘sexual minority’ group or external with
medical science and legal theory. Challenges to achieving identity-specific recognition in
international human rights law, as a gateway for access to a range of human rights and
freedoms, are not isolated. The International Bill of Human Rights remains silent on
SOQGI rights. In fact, for a long time, ‘sexual minorities’ did not share the mainstream
human rights protection that other groups, such as racial and religious minorities, enjoyed
in the post-World War II era.** This is hardly surprising since in the 1950s and 1960s —
when the seminal human rights treaties were being debated, drafted, and adopted —
LGBTIQ individuals were barely visible in the domestic realm and all but invisible on
the international stage, despite having been one of the groups persecuted during the

401
Holocaust.*’

*° For example, some of the specific norms related to racial, ethnic or religious minorities are contained in Convention on the
Prevention and Punishment of the Crime of Genocide (1948), the International Convention on the Elimination of All Forms of Racial
Discrimination (1965) as well as the ICCPR (1966) itself, which in Article 27 reads that ‘in those states in which ethnic religious or
linguistic minorities exist, persons belonging to such minoritis shall not be denied the right, in community with the other members of
their group to enjoy their own culture, to profess and practise their own religion or to use their own language’.

“! Xavier B. Lutchmie Persad, 'An Expanding Human Rights Corpus: Sexual Minority Rights As International Human Rights' (2014)

20 Cardozo Journal of Law and Gender, 337-369.
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Despite the absence of LGBTIQ-specific norms, international human rights law is not
created independently of general developments at the national level or regional
mechanisms. The progress in achieving the recognition of LGBTIQ rights since late 20th
century has been somewhat reflected in such developments. Yet, politically dominated
bodies such as the UN can still be a place for lengthy debates before norms are
formulated. Transgender activism, as well as policy and legal developments, at national

and regional levels are important predicaments for creating norms within the UN.

Though language specific to transgender rights is absent from the original texts of the
international conventions, considerable progress has been made to incorporate it into
current standards. Early debates over sex, sexuality and gender via the feminist
movement have played a critical role in the formulation of SOGI rights at the UN.
Starting in 2011, the UN Human Rights Council (HRC) adopted three major resolutions
on SOGI. Other UN agencies, such as treaty-monitoring bodies, the Special Procedures
(SPs) mechanisms and the Universal Periodic Review (UPR), regularly address SOGI
rights in their general comments, concluding observations, recommendations and
thematic reports. The Yogyakarta Principles were drafted and widely endorsed by the
UN human rights bodies. The establishment of the first-ever UN mandate on SOGI

should also be considered a milestone in the recognition of LGBTIQ rights.

Notwithstanding such progress on SOGI rights in the last decade of UN norm-making,

several countries, often acting as a unified group, actively contest the notion of SOGI and
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reject the existence of LGBTIQ rights in international human rights law.*"* Those
contestations are not new. However, in parallel to the intensification of LGBTIQ
mobilization at the UN, opposition has also grown active and aggressive.*”® The latest

attempts to block the SOGI-specific mandate are indeed evidence of that.

Political trade-offs regarding the language in policy documents and negotiations have
had a lasting effect on the progress of SOGI rights in international human rights law. The
analysis provided in this chapter will illuminate the developments and challenges in
forming transgender rights norms at the UN. To provide a comprehensive overview of
the trajectory of the formulation of transgender rights, this chapter will start by
examining gender and sexuality within international human rights law, followed by an

analysis of SOGI norms in UN human rights jurisprudence.

This chapter takes a journey through recent UN history to examine how and to what
extent human rights law has grown to incorporate transgender rights, their applicability
and the limitations. It looks particularly at three major resolutions of the HRC, as well as
the Yogyakarta Principles and their role in advancing human rights law for the
transgender community. Towards the end, the chapter will analyse recent developments

at the UN level, and the creation of the SPs mechanism on SOGI.

% International Service for Human Rights, 'Human Rights Monitor Quarterly' (2011)., issue 1, 2, 3, 4 (ISHR); for UN debate records

on 2011 SOGI resolution.; See also http://www.un.org/webcast/unhrc/index.asp.,; Summary of discussion of the UN Human Rights
Council panel on ending violence and discrimination against individuals based on their sexual orientation and gender identity (7
March 2012) available http://www.ohchr.org/Documents/Issues/Discrimination/LGBT/SummaryHRC19Panel.pdf., accessed on 2
September 2013., For UN debate records on 2014 SOGI resolution: http:/webtv.un.org/meetings-events/human-rights-
council/regular-sessions/27th-session/watch/ahrc271.27rev.1-vote-item8-42nd-meeting-2 7th-regular-session-human-rights-
f(guncil/3808532204001. Accessed on 3 January 2014.; See also ILGA and Arc International (n 8).

® ibid.
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2. Getting the UN Talk Gender — The Feminist Activism

While both concepts — sex and gender — are subject to the variations of their infinite
manifestations, the law seeks to encompass their expression within singular, fixed
categories.’** Over a number of decades, sex and gender were understood as synonymous
terms.*> Within UN institutions and human rights bodies, sex and gender were either
used interchangeably or gender was often used to connote women.**® Such an
understanding of sex and gender also indicates that there was a firm belief in the
biological model of the sex/gender dynamic. Thus, it was only logical that international
human rights law had to be challenged in international, political and legal forums for its
oblivious attitude towards gender and sexuality. With the feminist movement
407 -

intensifying its women’s rights advocacy at the UN," " international human rights law

also had become responsive to developments in gender and queer theories.

Advocacy for ‘sexuality rights’ at the UN was only made possible in 1992, when a cycle
of UN conferences began in Rio de Janeiro, Brazil.*® Commenting on the UN
Conference in Brazil, Rosalind Petchesky notes that before 1993, the words ‘sexuality’ or
‘sexual’ had never appeared in an intergovernmental document at international level,

with the notable exception of the 1989 Convention on the Rights of the Child (CRC), in

*%* Tom Dreyfus, 'The ‘Half-Invention’ of Gender Identity in International Human Rights Law: From CEDAW to the Yogyakarta

Principles' (2012) 37 (33) Australian Feminist Law Journal.

5 Sex and gender were understood as synonymous terms. For example, The CEDAW Committee General Recommendations and
other jurisprudence mainly speaks about women as a single sex category, though uses terms such as ‘gender’.

% Frangoise Girard, ‘Negotiating Sexual Rights and Sexual Orientation at the UN” in Richard Parker, Rosalind Petchesky and Robert
Sember (Eds), Sex Politics: Reports from the Front Lines.; http://www.sxpolitics.org/frontlines/book/index.php., accessed on 12 April
2015.; Cossman, Brenda, Gender Performance, ‘Sexual Subjects and International Law’ (2002) 15 (2) Canadian Journal of Law and
Jurisprudence.

“7 Girard (n 406).

% First of such conference was a Conference on Environment and Development (Earth Summit).; For more detailed counts on this
see: Richard Parker, Rosalind Petchesky and Robert Sember (Eds), Sex Politics: Reports from the Front lines (Sexuality Policy
Watch 2007).
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provisions on protection from sexual exploitation and sexual abuse.*”” UN records show
that the word ‘gender’ had been agreed by governments many times before (as recently
as Cairo*'’ and Copenhagen*'"), and appeared in dozens of paragraphs in the draft

412

Platform for action.” “ In those cases, however, ‘gender’ was associated often used

interchangeably with ‘woman’. Also, gender was hardly regarded as a sexual right. A
famous phrase by Petchesky that sexual rights were still the ‘newest kid on the block™*"?
may not be referring to specific groups only, but to the limitations regarding general
sexuality rights in international human rights law. Petchesky further argued for the
necessity of negotiations over the terminology of sexuality and rights, as it meant that a
new space ‘in the human rights lexicon for acknowledgement of diverse sexualities and

their legitimate need for expression’*'

could open. The difficulty of such discussions
within the channels of international human rights procedures could not be underestimated

though.

Of all the key events that took place during the 1980s and early 1990s, the fourth UN
World Conference on Women in Beijing (1995) was the most significant milestone in
advancing the concept of sexual rights.*'> Even though those rights were discussed in the
context of women’s sexual and reproductive health, free of coercion, discrimination and

violence, the conference also sought to address sexual orientation rights, although no

99 petchesky (n 155).

1% International Conference on Population and Development, Cairo, 1994. At http://www.unfpa.org/sites/default/files/pub-
pdf/programme of action Web%20ENGLISH.pdf. accessed on 13 April 2016

"' World Conference of the United Nations Decade for Women: Equality, Development and Peace Copenhagen (14 to 30 July 1980),
At http://www.un.org/womenwatch/daw/beijing/otherconferences/Copenhagen/Copenhagen%20Full%200ptimized.pdf. accessed on
12 April 2016.

2 For more on this account, See: Richard Parker, Rosalind Petchesky and Robert Sember (eds) Sex Politics: Reports from the Front
lines (Sexuality Policy Watch 2007).

3 Petchesky (n 155).

14 Petchesky (n 15).

13 Julie Mertus, ‘The Rejection of Human Rights Framings: The Case of LGBT Advocacy in the US’ (2007) 29 Human Rights
Quarterly.
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agreement was reached.*'® That ‘fleeting appearance’ of the term “sexual orientation” in
the draft document of the Beijing Declaration also allows an observation that a political
trade-off was, in fact, taking place over the issues of reproductive rights’.*'” The
reference to sexual orientation was taken out of the final document of the conference,
again with strong opposition from religious and other traditional-values support

41
groups.*'®

Interestingly, the Beijing Declaration and Platform for Action contained a reference to
sexuality while there was still active opposition to the term ‘gender’.*'® One explanation
for this might have been the fact that the term ‘gender’ caused controversy.*”’ It was
understood that the language in the outcome document was designed to eliminate the
possibility that gender might refer to socially constructed feminine and masculine
roles,”*! hence allowing social constructionism theory into legal and policy fora. For
example, the Holy See requested that the term ‘gender’ be grounded in biological sexual

identity, male or female.*

Due to the Holy See’s take on gender, it was impossible to
talk about gender identity.*** As noted by Girard later on, it was clear that representatives

of the Holy See were against the inclusion of gender, as they made a direct connection

16 Fourth World Conference on Women: Action for Equality, Development, and Peace, Beijing Declaration and Platform for Action,
UN GAOR, 50th Sess., (1995) UN Doc. A/CONF 177/20, reprinted in Report of the Fourth World Conference on Women (1995)
(UNGA, Committee on the Status of Women, 7 October 1995), At: http://www.un.org/womenwatch/daw/beijing/platform. Accessed
on 3 November 2013.

417 Girard (n 406).

¥ Girard (n 406).

“¥Beijing Declaration and Platform for Action, The Fourth World Conference on Women, Beijing 4-15 September 1995.;
http://www.un.org/womenwatch/daw/beijing/pdf/BDPfA%20E.pdf accessed on 12 April 2016.

#0 Richard Parker, Rosalind Petchenksy and Robert Sember (Eds) Sex Politics: Reports from the Front Lines: at
http://www.sxpolitics.org/frontlines/book/index.php accessed on 12 April 2015.

#! Christine A. Bonomo, ‘Case Studies in the Advancement of Sexual Orientation Rights and the Role of Developing International
Legal Norms: Argentina and Brazil” (2014) 14 Chicago Journal of International Law.

~ ibid.

3 Girard (n 406).
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with ‘transsexuality’.*** It seems that the term ‘gender’ was increasingly becoming a
source of interest for different groups, making it an overpopulated site for consideration
by the states.*”> Because gender has a core role to play in transgender politics and theory,
raising the issue of gender in the Beijing context would have been unacceptable for the

Holy See.**

Even though the conferences described above were specific to women’s rights, the very
events themselves helped to encourage discussions on gender identity too. This was
important because women’s human rights have a longer history, more support and a
better track record of success than those related to gender identity.**” However, due to the
different agendas pursued by each group, the advocacy advanced by one group was often
to the disadvantage of the other group.*”® Another reason for a divide has been the
feminist agenda itself, which was strictly based on binary sex separation between women
and men.*” Introducing gender as a social construct and the adoption of such a term in
the Beijing declaration could mean undermining the very foundation of sex
differentiation that feminists were basing their advocacy arguments on. Maybe this was
the reason for clear tensions between feminist and some of the ‘sexual minority’ groups
at the Beijing conference. As reported by some of the participants in the conference, ‘in

Beijing, feminists and lesbians (and those who overlapped) did not always see eye to eye

4 Girard (n 406).

3 Butler (n 108).

26 Girard (406).

#7 Joke Swiebel and Dennis Van Der Veur, ‘Hate Crimes against LGBT Persons and the Policy Response of International
Governmental Organisations,’ (2009) 27 (4) Netherlands Quarterly of Human Rights, 485-524.

% Girard (n 406).

*? Hilary Charlesworth, Christine Chinkin and Shelley Wright, ‘Feminist Approaches to International Law’ (1991) 85 American
Journal of International Law, 613.; Hilary Charlesworth, ‘Alienating Oscar? Feminist Analysis of International Law’ (1994) 25
Studies in Transnational Legal Policy 1; Karen Knop, "Re/Statements: Feminism and State Sovereignty in International Law’ (1993)
3 Transnational Law and Contemporary Problems 293; Hilary Charlesworth and Christine Chinkin, The Boundaries of International
Law: A Feminist Analysis (Manchester University Press, 2000).; On international human rights more specifically see Karen Engle,
‘International Human Rights and Feminism: When Discourses Meet’ (1992) 13 Michigan Journal of International Law, 517.
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on objectives and tactics. Some sexual-rights activists working on paragraph 96 [the
paragraph related to sexuality]” did not approve of the visibility of the Lesbian Caucus, in
part because they thought this would jeopardize the negotiations on paragraph 96, but
also, in some cases, because of discomfort felt with the issues raised by lesbians.**® None
of those discussions concerned transgender persons or gender identity issues. The
advocacy was led by feminist groups whose interest was advancing women’s rights by

using a heteronormative idea of the sexes.

Despite this, feminist theory and activism in international fora such as the UN made
several important inroads for the SOGI rights. These include allowing feminist theory on
the separation of the social and the biological, insisting on the difference between what is
the product of human ideas, mutable and changeable, and what is the product of biology,
stable and relatively unchangeable.*’' The second contribution relates to the first: by
separating the social and the biological, the constructed and the innate, feminist theory
insisted that gender was not something innate or ‘essential’ to an individual’s identity.***
In light of this nexus between feminist theory and sexual identity, Zeidan further notes
that it is not surprising that at the Beijing Conference, which marked the first substantive
discussion of sexual orientation,”” transgender rights — or specific rights and freedoms in
the context of gender identity — were ‘off topic’, first given the nature of the conference,

but also because of the under-developed character of the concept itself.

9 Girard (n 406)

#! For example, see Anthony Tirado Chase, ‘Human Rights Contestations: Sexual Orientation and Gender Identity’, (2016) 20 (6)
The International Journal of Human Rights, 703-723.; Jena McGill, ‘SOGI....So What? Sexual Orientation, Gender Identity and
Human Rights Discourse at the United Nations’, (2014) 3 (1) Canadian Journal of Human Rights.

“2 Sami Zeidan, ‘Irreverent or Irrelevant? The United Nations and Gay Right’s, The Record, Oct. 6, 2005, available at
http://www.hlrecord.org/media/paper609/news/2005/ 10/06/Opinion/Irreverent.Or.Irrelevant. Accessed on 26 May, 2015).

3 Sami Zeidan, ‘The Limits of Queer Theory in LGBT Litigation and the International Human Rights Discourse,” (2006) 14
Willamette Journal of Law and Dispute Resolution, 73.; Also, Zeidan (n 434)
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Women’s rights advocacy within UN forums resulted in success in putting violence
against women on the international agenda as a human rights issue. Although it
strengthened the essentialist view of sex and gender, it also contributed to widening the
debates on language, which could later be used to develop inroads for ‘sexual minorities’
to mobilize around international organizations and form coalitions. Once that space had
been created by feminist activists, ‘sexual minority’ advocates indeed took full advantage
of numerous UN meetings, including the 1993 World Conference on Human Rights in
Vienna, the 1994 International Conference on Population and Development in Cairo and,
most importantly, the 1995 World Conference on Women in Beijing.** The rejection of
discussions about problems faced by ‘sexual minority’ groups within the UN also had a
political character. This included denial of the UN Economic and Social Council
(ECOSOC) status for LGBTIQ organizations and not allowing them to participate in the
UN meetings for over 10 years.** Regional mechanisms repeated the same practice. For
example, in 2010, the African Commission on Human and Peoples’ Rights (ACHPR)
refused to grant the Coalition of African Lesbians (CAL) observer status, citing that CAL
did not promote any of the rights enshrined in the African Charter on Human and
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Peoples’ Rights (the Banjul Charter).” A few years later, in 2015, the Commission

granted CAL observer status.

4 Mertus (n 417)

3 Such denial was made in 1995 and lasted for a number of years for the reasons of contrasting views on the notion of equality
based on sexual orientation within the NGO Committee of the Economic and Social Council. See, UN, 'International Gay And
Lesbian Association Denied Recommendation For Reinstatement Of Consultative Status With Economic And Social Council' (2002)
<http://www.un.org/press/en/2002/NGO455.doc.htm> accessed 21 March 2015., also UN, 'Economic And Social Council Decides
Not To Grant Consultative Status To International Lesbian And Gay Association' (2002)
<https://www.un.org/press/en/2002/ECOSOC6004.doc.htm> accessed 21 April 2015.

6 AM Ibrahim ‘LGBT rights in Africa and the discursive role of international human rights law’ (2015) 15 African Human Rights
Law Journal 263-281.; also Sibongile Ndashe, 'Seeking The Protection of LGBTI Rights At The African Commission On Human And
Peoples’ Rights' [2011] 15 Feminist Africa.
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3. Achieving Recognition of Transgender and Non-binary Identities at the UN

Level: First Attempts

The history of feminist, queer and transgender activism and advocacy are deeply blended
and interdependent. Therefore, it is difficult to pinpoint when the term SOGI was first
used and whether the context was actually the UN. Sporadic mentions of the terms
‘sexual orientation’ and ‘gender identity’ have been described in this chapter. What is
important to highlight, however, is the complexity of the term SOGI acquiring a human
rights meaning. ‘Transsexualism’ in fact may have been the concept through which
SOGI acquired a human rights meaning. For example, a brief overview of the literature
indicates that the first document in the SOGI literature database that mentions SOGI as a
term dates back to the conference on ‘Transsexualism, medicine and law’ that was held
in Amsterdam at the Vrije Universiteit on 14-16 April 1993.*7 A note presented
by Rothblatt, in ‘An American perspective on transgender health law’, affirming that the
‘sexual orientation and/or gender identification suspect class naturally groups gays,
lesbians and transgendered people for the same kinds of reasons that race and ethnicity
suspect classes group their constituent possibilities (e.g. Polish, Latin, Asian).”**

Rothblatt further recommended that each category of SOGI was different, just like racial

. 4
or ethnic groups.**’

Indeed, from a human rights perspective, the historic meaning of this note should not be

7 Transsexualism, medicine and law: proceedings, XXIII Colloquy on European Law, Vrije Universiteit Amsterdam (Netherlands),
14-16 April 1993.
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underestimated. Firstly, it puts the questions in context and identifies ‘sexual minority’ as
an identity group worthy of rights; secondly, the note coins the rights concept for SOGI,
which can be adjudicated from a human rights perspective. Despite that, SOGI as a term
was not much used in the 1990s. While human rights and sexual orientation was a salient
matter for ‘sexual minority’ groups’ advocacy, gender identity was somewhat neglected.
The 1990s saw very little, if any, organizing of transgender people around their human
rights. Both terms — gender identity and sexual orientation — came back in the late 1990s
and early 2000s and the crystallization process started to take place in the ‘Geneva

periodical parlances involving bodies and minds from many different quarters’.**°

In fact, much of the earliest work concerning the recognition of human rights for ‘sexual
minorities” was done within the European system, not the UN or any other regional
body.**! Some UN member states have consistently attempted to work the concerns of
‘sexual minorities’ into the language of UN documents, and those attempts were

routinely plagued with problems.**?

Particular attention will be paid to four major
attempts to create a specific SOGI framework within the UN including the failed attempt
in 2003 to pass a resolution (though it created a foundation for subsequent successes).

With a growing body of the jurisprudence and political support from countries, SOGI

rights have achieved a new standard in securing the protection of the rights of

*0 On this, see Richard Parker, Rosalind Petchesky and Robert Sember (Eds), Sex Politics: Reports from the Front lines (Sexuality
Policy Watch 2007).
*! Timothy Garvey , ‘God V. Gays? The Rights of Sexual Minorities in International Law as Seen Through the Doomed Existence of
The Brazilian Resolution” (2010) 28 Denver Journal International Law and Policy, 659.
“ ibid.

124



LGBTIQ.*"

3.1. Building momentum: 1980-2000

The analysis of official UN material in 2000 indicates that the first concept mentioned
was in fact sexual orientation. Categories of individuals mentioned also mainly included
gay and lesbian persons, with occasional reference to ‘transsexuals’. Most often, terms
used for the group category was ‘sexual minority’. The UN Human Rights Commission
adopted a resolution supported by Sweden, which was a followed up by the report of the
UN Special Rapporteur (SR) on Extrajudicial, Summary or Arbitrary Executions
addressing murders based on sexual orientation.*** Before that, in 1999, the Committee
on the Elimination of Discrimination Against Women (CEDAW), in its concluding
observations to Kyrgyzstan, recommended that ‘lesbianism’ shall ‘be reconceptualised as
sexual orientation and that penalties for its practice be abolished’.*”® The sexual
orientation rights were included in all resolutions on extrajudicial, summary or arbitrary

executions (since 2000 with the exception of 2001**

) adopted by the Human Rights
Commission**” and later the Human Rights Council (referred in this thesis as HRC), with

the approval of the UNGA.**

3 Christian Klesse, ‘Polyamory: Intimate practice, identity or sexual orientation?’ (2014) 17(1/2) Sexualities, 81-99.; Waites (n 107);
McGill (n 433).; O’Flaherty and Fisher, ‘Sexual Orientation, Gender Identity and International Human Rights Law: Contextualising
the Yogyakarta Principles’ (2008) 8 Human Rights Law Review 207; Also, Lau (n 6).

#* UN HRC Res 2000/31 (2000) (on death penalty) para 6.

5 UN CEDAW 20th session., Summary record of the 413th meeting (1999) UN Doc. CEDAW/C/SR.413.

#6 UN Economic and Social Council, Report of the Special Rapporteur on Extrajudicial, summary or arbitrary executions, (2001) UN
Doc. E/CN.4/2001/9.

#7 UN HRC Res 2002/36 (2002).; UN HRC Res 2003/53 (2003).; UN HRC Res 2004/37 (2004).; UN HRC Res 2005/34 (2005).

8 UNGA A/RES/61/173 (2006).; UNGA A/RES/63/182 (2008). ; UNGA A/RES/65/208 (2010).; UNGA A/RES/67/168 (2012).
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Sexual orientation as a human rights claim expanded in different human rights areas. In
2002, the UN Human Rights Commission adopted a resolution on the death penalty that
criticized capital punishment for non-violent acts, including sexual relations between
consenting adults.**® This resolution was repeated over the years*° until the sole standing
resolution on sexual orientation rights was not proposed in 2003. Clearly, as scholars
argue, both thematic resolutions with reference to sexual orientation were very limited,
competing against all the other challenges brought to the attention of the UN,*' but
admittedly, those attempts created a foundation to openly discuss sexual orientation
rights within the UN and push for a wider protection framework, including for gender

identity.

As described above, the gender identity references in UN documents were virtually non-
existent in the 1990s and early 2000s. Despite sporadic mention of gender identity in
single documents in different jurisdictions, the term did not appear in UN language until
the mid-2000s. Even more, the first UN resolution proposed for the protection of ‘sexual
minorities’ did not contain a reference to gender identity, further illustrating the
compromise between states and political trade-offs. The journey of gender-identity
language into SOGI and the broader human rights framework of the UN is described in

Chapter Four.

*9 UN HRC Res 2002/77 (2002).

% UN HRC Res 2003/67 (2003).; UN HRC Res 2004/67 (2004).; UN HRC Res 2005/59 (2005).

*! Dodo Karsay, with Jack Byrne and Lucas Paoli Itaborahy, ‘How far has SOGI advocacy come at the UN and where is it heading?
Assessing sexual orientation, gender identity and intersex activism and key developments at the UN 2003-2004’ (ARC International
September 2014).
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3.2. The Brazilian Resolution and aftermath: 20002008

a. The Brazilian Resolution

A resolution entitled ‘Human Rights and Sexual Orientation’, proposed by the Brazilian
delegation (the Brazilian Resolution) at the 59th session of the UN Commission on
Human Rights in 2003, came as a surprise for many, including those countries that have
traditionally supported sexual orientation rights.*? Brazil had given no advance warning
to states — even friendly states — that it was going to introduce the resolution. It had
indicated, however, that there was some sound language in the UN resolutions clearly
referring to sexual orientation rights, and it was time to escalate that work in some form

of document.

In the resolution, Brazil simply sought to acknowledge the occurrence of human rights
violations based on victim’s sexual orientation and to reaffirm that the principles of the
international human rights law apply to all individuals, including ‘sexual minorities’.**
The resolution was introduced during the final days of the session, meaning that not
enough political support could be gathered or professionals and activists be present to
brief friendly state delegations on the subject matter, which would have helped facilitate
discussions but also decision-making in support of the proposed resolution.*** Records

indicate that not much discussion was held on the proposed resolution and the definitions

included in it, and a large number of states opposed it.*’ For example, it was only

#2 UN HRC, 59th session, ‘The resolution on Human rights and sexual orientation’ (2003) E/CN.4/2003/L.92.
3 Garvey (n 443).

#* UN HRC Summary Records of 61 meeting (2003) E/CN.4/2003/SR.61., para 58-69.; McGill (n 433)

#5 UN HRC Summary Records of 61 meeting (2003) E/CN.4/2003/SR.61.
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because of the meaning of the term ‘sexual orientation’ — or rather the lack of
information — that immediately turned the Vatican and the Organization of Islamic
Coordination (OIC) against the resolution.**® Records also show that there was
indifference to the subject at that time, and not many supporters could be found among
government representatives to pass the resolution.*>” Some countries went even further to
argue that the adoption of the proposed resolution would be a violation of human
rights.*® Other delegations called the draft resolution ‘inappropriate’, alleging that it did

not lie within the scope of the UN, and proposed a ‘motion of no-action’.*’

And indeed, the proposed resolution did create a division among member states. Political
division and territoriality on thematic issues within the then Human Rights Commission
(the Commission) also showed the reluctance of some countries to engage in active
political pressure in support of the resolution. For instance, drawing on first-hand
interviews with activists, Girard wrote that some governments, including Sweden (which
had supported the resolution on extrajudicial, summary and arbitrary executions) and
Canada, had felt ownership of the issue, and were not happy to see Brazil taking their
leadership role without consultation.*®’A Swedish diplomat stated in a conversation with
Girard that “it’s OK to surprise your opponents, but not your allies’.**' Germany, on the
other hand, strongly supported the Brazilian resolution and welcomed the fact that

462

leadership on the issue had come from a country outside the Western bloc.™" Records

6 Garvey (n 443)

*7 Garvey (n 443).

:ZZ UN HRC Summary Records of 61 meeting (2003) E/CN.4/2003/SR.61. para 60.
> ibid.

0 Girard (n 406).

*! Girard (n 406).

2 Bonomo (n 423).
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show that Germany was unwilling to take over sponsorship of the resolution, fearing that
would label the initiative as Western. *** Interestingly, some Western countries silently

opposed the language of the resolution. For instance, records show that, although Ireland

1464 465 -

aligned itself with the EU against the ‘motion of no-action”" on the resolution, " it
opposed the inclusion of gender identity rights.**® It is not clear, however, whether there
were initial discussions among states, or whether Brazil had intended to include gender
identity in the resolution. The fact that Ireland traded with the language indicates that
there was a discussion among member states; otherwise activists might have pressed for
the inclusion of the language in the resolution. Official records show, however, that
gender identity was not raised in any further discussions on the Brazilian Resolution.

Specific groups mentioned during the debates within the sexual orientation rights

. . 4
framework included ‘homosexual’ and ‘bisexual’ persons.*®’

During the preliminary debates on the resolution, some countries boycotted the
negotiations. In fact, there was a major backlash around the absence of an official
definition of sexual orientation in law, which gave hostile countries grounds to argue
against sexual orientation. Three main opposition arguments were put forward against the
resolution: first, that the issues of gender and sexuality did not fall within the scope of
international human rights; second, that the term sexual orientation was not adequately

defined in international law; and last, that religious law prevented them from accepting a

S Douglas Sanders, ‘The Role of the Yogyakarta Principles’ [2008] Sex politics <http://sxpolitics.org/wp-

content/uploads/2009/03/yogyakarta-principles-2-douglas-sanders.pdf> accessed 4 January 2014.

¢4 No-action motion is a procedural motion provided by Article 2 of Rule 65 of Rules of Procedure of the Functional Commissions of
the Economic and Social Council of the United Nations. http://www.ohchr.org/Documents/HRBodies/CHR/RoP.pdf accessed on 12
December 2016.

65 UN HRC Summary Records of 61 meeting (2003) E/CN.4/2003/SR.61. para 61-62.

6 UN HRC Summary Records of 61 meeting (2003) E/CN.4/2003/SR.61.

“7 UN HRC Summary Records of 61 meeting (2003) E/CN.4/2003/SR.61. para 65-66.
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notion of equality for ‘sexual minorities’.*®® On the basis of those three arguments, the
‘motion of no-action’ was proposed primarily to prevent further discussion of the
resolution. The ‘motion of no-action’ was overcome by 24 to 22, with six abstentions.*®
However, another five amendments to the resolution were proposed. This also meant that
the resolution was adjourned to the next session for further debate on the proposed
amendments. That vote was won with 26 in favour of adjourning the issue, 21 against,
and six abstentions.”’’ The voting records show an interesting division of interests and
positions of states. For example, some of the Latin American countries (Argentina,
Mexico, Costa Rica and Peru) abstained from voting — Argentina in both cases, and the
rest during the vote on adjourning the issue. Armenia also abstained from voting in the
second case, whereas the Russian Federation, South Africa, Thailand and Cuba, which
had abstained during the vote on the ‘motion of no-action’, voted to adjourn the
resolution to the next session in order to delay discussions.*’”’ It seemed that only
Australia, Canada, the European and some Asian countries fully supported the
resolution.*”? Despite this, states did not work together to incorporate the proposed
changes to the draft resolution, and when such meetings did take place, no consensus was

reached (i.e., with Pakistan on behalf of the member states of the Organization of Islamic

% Garvey (n 443).
* In faviour of the motion: Algeria, Bahrain, Burkina Faso, Cameroon, China, DRC, Gabon, India, Kenya, Libya, Arab Jamairyya,
Malaysia, Pakistan, Saudi Arabia, Senegal, Sierra Leone, Sri Lanka, Sudan, Swaziland, Syrian Arab republic, Togo, Uganda,
Zimbabwe. Against the motion: Armenia, Australia, Austria, Belgium, Brazil, Canada, Costa Rica, Croatia, France, Germany,
Guatemala, Ireland, Japan, Mexico, Paraguay, Peru, Poland, Republic of Korea, Sweden, Ukraine, United Kingdom, United States,
Uruguay, Venezuela. Abstaining from the vote: Argentina, Chile, Cuba, Russian Federation, South Africa, Thailand
" In favour of adjourning the discussion: Algeria, Bahrain, Burkina Faso, Cameroon, China, DRC, Gabon, India, Kenya, Libya -,
Arab Jamairiya, Malaysia, Pakistan, Russian Federation, Saudi Arabia, Senegal, Sierra Leone, South Africa, Sri Lanka, Sudan,
Swaziland, Syrian Arab Republic, Thailand, Togo, Uganda, Zimbabwe; against adjourning the issue to a next session: Against
motion: Australia, Austria, Belgium, Brazil, Canada, Chile, Croatia, France, Germany, Guatemala, Ireland, Japan, Mexico, Paraguay,
Poland, Republic of Korea, Sweden, Ukraine, United Kingdom, United States, Uruguay, Venezuela. Abstaining from the vote:
Armenia, Argentina, Cuba, Mexico, Peru, Viet Nam
7' UN HRC Fifty-ninth session, Summary record of the 63" meeting (2003) E/CN.4/2003/SR.63., para 64.
72 ibid.
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Cooperation). ** Records show an intensive character of the debates within the
Commission where Pakistan tried to rule out the resolution, and, opposing countries,
such as Germany, Sweden, Canada and others, supported to maintain the resolution for a

474
vote. 7

The Brazilian Resolution was deferred twice in the next session and finally withdrawn in

200547

b. The aftermath

Even though the draft resolution was new to the UN, the issue itself was not new. As
illustrated above, the treaty bodies, the SPs and the Commission had all touched on the
issue of SOGI rights in the previous years. Hence, it was anticipated that the draft
resolution would establish a framework for a comprehensive discussion of sexual
orientation rights. At the same time, the resolution was strictly based on existing

multilateral instruments, all of which had been adopted by the Commission before 2003.

The Brazilian Resolution did not in any manner create new rights, but merely affirmed
that the existing rights framework is intrinsically applicable to all, regardless of sexual
orientation.*”® Despite this, authors, activists and supportive states all criticized Brazil for

its unexpected and un-collaborative move to propose the resolution without consultations

*7 ibid, para 58-69.

“* ibid.

7 UN HRC, Sixtieth session, Summary record of the 52" meeting (2005) E/CN.4/2004/SR.52.

76 Paula L. Ettelbrick and Alia Trabucco Zeran, ‘The Impact of the Yogyakarta Principles on International Human Rights Law
Development: A Study of November 2007—June 2010’ (2010) 3 Yogykarta Principles in Action.
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on the issue. Garvey, for example, suggests that Brazil’s proposal of the resolution was
likely to fail because the country should either have waited for international courts and
committees to develop a more concrete view of the subject, or made sure that it had
enough supporters to pass the resolution.*”” This statement is somewhat justified. Not
only was there no solid political and legal support for the protection of the sexual-
orientation rights, but there was also little community activism for norm-making. The
UN was not a friendly place for LGBTIQ groups in the early 2000s, with LGBTIQ
groups continuously denied access to UN meetings. On the other hand, the UN
mechanisms had already generated some jurisprudence on the ‘sexual minority’. And the
overwhelming majority of votes for the resolutions on extrajudicial, summary or arbitrary
executions and the death penalty at the UN over the years contained ample ground to

consider that countries were ready to take the issue to the next level.

Despite the failure of the Brazilian Resolution, some positive outcomes can be noted.
First, it had the effect of ‘raising the profile of human rights and sexual orientation’ in
international governing bodies, which in turn ‘helped advance those rights throughout the
course”.*”® Second, it not only sparked increased efforts in the LGBTIQ movement to
mobilize (even though the resolution did not expressly address gender-identity issues),
but also opened up possibilities for supportive governments to introduce numerous
similarly themed documents at other UN bodies.*”” And, third, it may have pushed
activists, human rights defenders and members of the LGBTIQ community to advocate

for the inclusion of gender identity in their advocacy messages.

77 Bonomo (n 423).
8 Bonomo (n 423).
7 Most importantly, the Brazilian resolution was an impetus for creating the working group that drafted the Yogyakarta Principles.
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The years after 2003 were marked by multiple statements expressing concern at
discrimination based on SOGI and some sixty countries signed at least one statement.*™
In 2005, New Zealand delivered a statement on behalf of a cross-regional group of 33

481

states.”” It highlighted that ‘over the past decade, several UN human rights treaty bodies

had found that sexual orientation should be understood as a status to be protected against

. .. . 482
discrimination.’*®

New Zealand argued that ‘the issue should remain on the agenda of
the Commission; and that it was time to break the silence surrounding the question’.*** In
the following year, Norway, on behalf of 54 states, including 18 members of the newly
established Council, presented a statement on human rights violations based on SOGI to
the HRC.*® This was the first time that SOGI as a single concept was mentioned at the
UN, and an added benefit is that it offered a way for the extension of the application of
human rights law to transgender persons. For example, in July 2006, the first World
Outgames, held in Montreal, launched the Declaration of Montreal, which was the first
attempt to summarize the main demands of the international LGBT movement in the
broadest possible terms and explain them in the language used in international
organizations.”® The UN High Commissioner for Human Rights delivered the keynote
address at the International Conference on LGBT Human Rights, held in parallel to the

World Outgames.**® By March 2008, the number of supportive countries for what had

become the ‘annual statement on SOGI’ rose to 60, with Slovenia and Argentina making

0 Ettelbrick and Zeran (n 478).
::' UN HRC, Sixty-first session, Summary record of the 52" meeting (2005) E/CN.4/2005/SR.52., para 40-41.
> ibid.
5 UN HRC, Sixtieth session, Summary record of the 52" meeting, E/CN.4/2004/SR.52., para 111.
4 UN HRC, 3" session, Joint Statement by Ambassador and Permanent Representative of Norway to the UN office in Geneva, (1
December 2006)., http://arc-international.net/global-advocacy/sogi-statements/2006-joint-statement/ accessed on 1 May 2015
5 Declaration of Montréal, International Conference on LGBT Human Rights, 1" Outgames, Montreal, 2006.,
http://www.declarationofmontreal.org/DeclarationofMontreal.pdf., accessed on 2 May 2015
#6 Swiebel and Van Der Veur (n 429)
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separate but similar statements.**” As the mobilization for the LGBTIQ rights continued,
in December 2008 Argentina delivered a joint statement at the UNGA on behalf of 66
member States.*® Both the Secretary-General and the High Commissioner for Human
Rights released statements in support of SOGI rights.*® As explained above, by the time
the statement at the UNGA was organized, countries had already started using the term
‘SOGI’, meaning that active discussions were taking place at UN meetings between state
delegations, experts and activists over the inclusion of various groups that came under
the ‘sexual minority’ umbrella. At the same time, the parallel process of drafting the
Yogyakarta Principles meant that there was much interaction among academics,
diplomats, experts and activists over terminology, which further helped the UN
diplomats and staff to understand the reciprocal relationship between human rights and

SOGI*°

The UNGA statement in December 2008, supported by 66 member states, was a
recognition of the developments in regional human rights mechanisms and built its
claims on the existing human rights framework. That unification of states revealed the
clear choice of political priorities for the UN and for progressive member states. It also
underlined the need for better knowledge on SOGI issues among UN member states. The

difference between the number of states that supported SOGI rights and those that

7 Swiebel and Van Der Veur (n 429).

8 UN GA, Sixty-third session, Letter of the Permanent Representatives of Argentina, Brazil, Croatia, France, Gabon, Japan, the
Netherlands and Norway to the United Nations addressed to the President of the General Assembly, A/63/635 (22 December 2008).
9 UN Secretary-General, ‘Confront Prejudice, Speak Out against Violence, Secretary-General Says at Event on Ending Sanctions
Based on Sexual Orientation, Gender Identity’, SG/SM/13311-HR/5043 (10 December 2010),
http://www.un.org/press/en/2010/sgsm13311.doc.htm., accessed on 1 May 2015.; Also UN General Assembly 63™ session, Address
by Ms Navanetham Pillay, UN High Commissioner for Human Rights, on the theme of gender identity, sexual orientation and human
rights, (New York 18 December 2008), http://arc-international.net/global-advocacy/sogi-statements/hc-ga-200/., accessed on 1 May
2015.

% Yogyakarta Principles are discussed below in this chapter.
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opposed them was marginal. For example, 66 states supported the political statement on
SOGI rights, while 57 member states supported an alternative joint statement read by

491

Syria that questioned the notion of SOGIL.™" In that statement, states protested that SOGI

‘have no legal foundation’ and suggested that recognizing those concepts could lead to
the ‘legitimisation of many deplorable acts, including paedophilia’.*** Such attacks on
the LGBTIQ community were not new. The same argumentation had been used

throughout the 1990s when LGBT rights organizations and advocacy activists were in

fact denied the opportunity to engage with the UN on those matters.*”

The UN human rights bodies, including the treaty bodies, the SPs and the Commission
(later replaced by the HRC), were also part of the process that worked with the Office of
the High Commissioner on Human Rights (OHCHR), academics and other
internationally recognized professionals and activists to start the process of interpreting
the application of international human rights law to SOGI. That process took several
years, however, and was accelerated by a more coordinated and well-structured
document: the Yogyakarta Principles, which until now serves as the reference guide for

SOGI rights.

4. Yogyakarta Principles (2006)

The absence of a normative background on SOGI issues, and opposition from some

“TUNGA, Sixty-third session, Note verbale from the Permanent Mission of the Syrian Arab Republic to the United Nations

addressed to the Secretary-General, A/63/663 (26 December 2008).
492 .1 -

ibid.
3 Alessia Valenza, ‘ECOSOC: LGBT voices at the United Nations / ECOSOC Council vote grants consultative status to ILGA’ (8
August 2012). At http:/ilga.org/ecosoc-lgbt-voices-at-the-united-nations-ecosoc-council-vote-grants-consultative-status-to-ilga/.
Accessed on 7 January 2015.

135



states with regards to the roots of SOGI rights in international human rights law,
prepared the ground for the OHCHR to facilitate a series of meetings and workshops
with experts and activists, with the aim of linking SOGI rights with international human
rights law and providing an interpretation of how the two intersect. As noted by Michael
O’Flaherty, ‘although ultimately not pursued, the Brazilian resolution on sexual
orientation and human rights did raise States’ awareness of the issues, and mobilised
non-governmental organizations (NGOs) from all regions to engage in UN processes’.**
Since early 2000, the OHCHR had led the process of consultations among UN experts,
academics and activists to draft the principles, which would later become the
‘Yogyakarta Principles on the Application of International Human Rights Law in
Relation to Sexual Orientation and Gender Identi‘ty’.495 Also, in 2005, a coalition of
human rights NGOs facilitated by the International Service for Human Rights (ISHR)
and the International Commission of Jurists (ICJ) led a series of consultations where a
proposal for developing the Principles originated.*”® In addition, a few statements were
prepared to help ensure coherent understanding of SOGI rights in international law. For
example, as noted above, in 2006, the UN High Commissioner for Human Rights
addressed the International Conference on LGBT Rights held in Montreal, Canada,
highlighting the need for a more comprehensive articulation of SOGI rights in
international human rights law. To further illustrate the importance of state and UN
experts’ participation in creating jurisprudence on the matter, she stated that ‘(i)t is

precisely in this meeting between the normative work of States and the interpretive

*** O’Flaherty and Fisher (n 443).
% Referred to as the Yogyakarta Principles throughout the thesis.
6 O’Flaherty and Fisher (n 443).
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functions of international expert bodies that a common ground can begin to emerge’.*”’

Indeed, at this point it was clear that common language was necessary for advocacy
purposes, especially given states’ inconsistency in their use of language and reference to
SOGI rights.*”® For instance, ARC International observed that particular confusion was
caused by the concept of ‘gender identity’, with some mechanisms and states referencing
‘transsexuality’ as sexual orientation, and others frankly acknowledging that they did not
understand the term.*”” More confusion was caused by the battle of terminology, as some
SPs, treaty bodies and states preferred to speak of ‘sexual orientation’ or ‘gender
identity’, while others spoke of ‘lesbians’, ‘gays’, ‘transgender’ or ‘transsexual’ people,
and still others spoke of ‘sexual preference’ or ‘sexual minorities’.”” The process of
drafting the Yogyakarta Principles in the end served not only as a way of providing an
interpretation of the international human rights law, but also of mobilising experts,
academics and activists to agree on terms and definitions to bring consistency to SOGI-

rights language.

To develop a comprehensive document that would articulate the application of human
rights law to SOGI, 29 experts were invited to undertake the drafting of the Principles.
Experts came from 25 countries representative of all geographic regions. Most
importantly, it involved one former UN High Commissioner for Human Rights (Mary
Robinson, also a former head of state, of Ireland); 13 current or former UN human rights

special-mechanism office holders or treaty-body members; two serving judges of

“7 O’Flaherty and Fisher (n 443).

% O’Flaherty and Fisher (n 443).

* ARC International, ‘A Place at the Table: Global Advocacy on Sexual Orientation and Gender Identity - And the International
Response’, November 2006. Inserted in O’Flaherty and Fisher (445).

*% O’Flaherty and Fisher (n 443).
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domestic courts; and a number of academics and activists.’”' The drafting process took
over 12 months and was finalized in late 2006 at an international seminar at Gadjah
Mada University, in Yogyakarta, Indonesia, on 6-9 November 2006. The Principles were
officially launched on March 26, 2007, at the UN headquarters in New York and at the

OHCHR in Geneva.’*

The Yogyakarta Principles consist of 29 principles, each containing a statement of
international human rights law, its application to a given situation and an indication of
the nature of the state’s duty to implement the legal obligation. The Principles are
designed to establish a background for the universality of human rights and their
application to all persons without discrimination and the right of all people to recognition
before the law (Principles 1-3).°% Principle 11 addresses the fundamental rights to life,
freedom from violence and torture, privacy, access to justice and freedom from arbitrary
detention, whereas Principles 12-18 provide background for the enjoyment of economic,
social and cultural rights.”® Principles 19 to 21 cover issues such as expression of one’s
identity and one’s sexuality without State interference, based on SOGI, including the
rights to participate peaceably in public assemblies and events and otherwise associate in
community with others.’® Other rights include asylum from persecution based on SOGI
(Principles 22 and 23), and the right to participate in family life, public affairs and

cultural life without discrimination based on SOGI (Principles 24 to 26).°% Principle 27

" O’Flaherty and Fisher (n 443).

*2 ARC International Report on the launch of the Yogyakarta Principles., At http:/arc-international.net/strengthening-
capacity/yogyakarta-principles/report-yp-launch/., accessed on 1 May 2015.

*® O’Flaherty and Fisher (n 443)

% Accessible here: http://www yogyakartaprinciples.org/principles-en

% ibid.

% ibid.
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specifically recognizes the right to defend and promote human rights without
discrimination based on SOGI, and the obligation of states to ensure the protection of
human rights defenders working in these areas. Holding rights perpetrators accountable
and ensuring remedy for those who face rights violations on the grounds of SOGI is

secured in Principles 28 and 29.°"

The Yogyakarta Principles have become the most influential, yet unofficial, set of human
rights standards in developing SOGI norms within international, regional and national
fora.’” They have played an important role in codifying soft law on the issues of SOGI,
as well as establishing a generic framework for the application of human rights to
LGBTIQ. The high level of representation of experts, academics and grassroots activists
gave the Principles both great political weight in terms of impact and lent them to
legitimacy of the individuals concerned. As O’Flaherty and Fisher summarized, ‘these
principles identified a number of different ways in which the rights of lesbian, gay,
bisexual and transgender people are protected by international instruments and provided

the roadmap on the issues concerned with these groups’.””’

Even though it has only been just over 10 years since their endorsement, the Yogyakarta

Principles have earned their place in national court judgments,’'® regional quasi-judicial

7 ibid.

*% O’Flaherty and Fisher (443).

*® O’Flaherty and Fisher (443).

1% Pant v Nepal (n 4).; Naz Foundation v Govement of NCT of Delhi &' diverse people are and have always been entitled to the full
enjoyment of all human rights. Others (2009) 160 DLIT277.
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511

bodies and international human rights decisions and standards.” " The Principles form a

non-binding agreement of international law experts who specialize in sexuality and

gender-related rights. >

The UN High Commissioner for Refugees has cited the
Principles as evidence of the applicability of international law to SOGI in relation to
guidelines for asylum-seeker protection.’'® The definition of gender identity provided in
the Yogyakarta Principles was adopted by the Argentinian legislature as the basis for the
law on gender identity passed in March 2012.>'* The Yogyakarta Principles were cited by
the Committee on Economic, Social and Cultural Rights (CESCR) in General Comment
No. 20 on ‘Non-discrimination in economic, social and cultural rights’: the Committee
recommended that states prohibit discrimination on the grounds of gender identity, using
the Yogyakarta Principles’ definition of gender identity.’"” Even though the General
Comment did not cite a specific principle from the Yogyakarta Principles or any other
substantial rights interpretation, the use of this definition by an official UN treaty body

highlights the many possible uses of these principles and positions them in a very visible

place within the UN.”'®

The Yogyakarta Principles have further advanced and progressed the concept of gender
identity. They harmonized the messages of different LGBTIQ groups and activists and
unified the transgender-specific cause under gender identity. They also helped the human

rights mechanisms within the UN to use the same language in order to advance gender-

! For example, the term ‘gender identity’ as provided in Yogyakarta Principles was added to the Draft OAS Convention against

Racism and all Forms of Discrimination and Intolerance at the behest of Brazil, after it adopted the Principles as part of its Brazil
Without Homophobia campaign (see at: http://www.oas.org/en/iachr/lgtbi/).

*'2 More on this see Sanders (n 465).

* United Nations High Commissioner for Refugees, UNHCR Guidance Note on Refugee Claims Relating to Sexual Orientation and
Gender Identity (November 21 2008) http://www.unhcr.org/refworld/pdfid/48abd5660.pdf accessed on 8 May 2015

*! Dreyfus (n 406).

*3 UN ESCR Committee, General Comment No. 20 (art. 2), UN Doc E/C.12/GC/20 (2009) para. 2.

*1 Ettelbrick and Zeréan (478).
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identity rights. As David Brown highlighted, before the Yogyakarta Principles there was
no single mention of the term ‘gender identity’ in any soft-law instrument or treaty-body
opinion, and interpretation of regional instruments was limited to Europe.’'’ Since the
launch of the Principles, international lawmakers have referenced gender identity with
greater frequency.’'® Ten years on, the Yogyakarta Principles are helping to form

international law naturally, by virtue of repetition.’"’

Supporters of the Yogyakarta Principles agree that the Principles rest on firm
philosophical foundations and tend to draw upon a principled discourse of equality, non-
discrimination, and justice.”*® Those who argue for the specific rights for LGBTIQ
persons regret, however, that the Principles abandon efforts for special rights and focus
instead on the universality of rights.”*' Some criticism is also voiced that the Principles
are too generic for the sake of being inclusive of different sex and gender principles, but
at the same time offer a normative framework for the ‘sexual majority’.”** The role of the
Yogyakarta Principles in developing transgender rights cannot be underestimated. Not
only do the Principles provide a definition of gender identity, which specifically covers
transgender people, but they also serve to establish fundamental principles on the basis of

which individual rights of transgender persons can be claimed.

It is noteworthy that the Yogyakarta Principles are currently being revised under the

> David Brown, ‘Making Room for Sexual Orientation and Gender Identity in International Human Rights Law: An Introduction to
the Yogyakarta Principles’ (2010) 31, Michigan Journal of International Law, 821.

*'% ibid.

*% ARC International, IBAHRI, ILGA (n 34) 71.

%2 Ryan Richard Thoreson, ‘Queering Human Rights: The Yogyakarta Principles and the Norm That Dare Not Speak Its Name’
(2009) 8 Journal of Human Rights, 323—, 2009.

! ibid.

> ibid.
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‘Yogyakarta Principles + 10> process. > Ten years on from the endorsement,
international experts, academics and UN human rights bodies have come together to
revise the Principles in accordance with the original Yogyakarta preamble, which
provides that the Principles will require reflection on the current state of international
human rights law and hence should be revised on a regular basis in order to take into
account developments within that law and its application to the particular lives and
experiences of persons of diverse SOGI over time and in diverse regions and countries.”**

The updated set of principles will be made public later in 2017.

While it remains to be seen how the Yogyakarta Principles continue to support SOGI
rights at the international, regional and national levels, it is also important to consider
how much political weight it has developed.’” SOGI rights language has been
consistently incorporated into UN human rights bodies. For example, recent analysis of
the Yogyakarta Principles and UN jurisprudence on SOGI shows that out of the 29
Yogyakarta Principles, 12 have received special attention.”*® From this, the top three
priority topics addressed via the UN UPR process are those regarding non-
discrimination, the right to security and the right to privacy (decriminalization of same-
sex relationships).”*’ Indeed, it is not surprising to see those principles as top priorities,
considering the number of countries that still retain criminalization of same-sex

relationships, which affects most LGBTIQ groups. It also shows the importance of the

*® Pooja Patel and Arvind Narrain, 'The Yogyakarta Principles On Sexual Orientation And Gender Identity: Establishing The
Universality Of Human Rights' (2016) <http://www.ypinaction.org/yogyakarta-principles-10/the-yogyakarta-principles-on-sexual-
orientation-and-gender-identity-establishing-the-universality-of-human-rights/> accessed 20 September 2016.

** Yogyakarta Principles, 2006.

*2 Brown (n 519).

32 ARC International, IBAHRI, ILGA (n 34) 36.

7 ARC International, IBAHRI, ILGA (n 34) 36.
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underlying principles of human rights as the basis for claiming the enjoyment of other
rights. While different human rights bodies within the UN play different roles in creating
the protection framework, SOGI has been applied across these agencies.””® As for the
Yogyakarta Principles, they are persistently quoted within the UN human rights
mechanisms, acquiring an important status as an international instrument within the UN
forum, and have been rapidly assimilated into policymaking. Moreover, the Principles
have fostered further debates over SOGI rights within international and regional human
rights mechanisms to create a formal structure for rights claims.’*’ The Principles also
gave way to a new era in gender-identity jurisprudence by offering a consolidated way of
interpreting the international human rights law as understood by academics, experts and
activists. Through such impacts, the Principles have played a crucial role in furthering
the UN norms on SOGTI rights since 2006. The section below describes developments

relating to the SOGI resolutions, in which the principles were also instrumental.

5. Back to the UN Human Rights Council
5.1. Human Rights Council Resolution #1 — Human Rights, Sexual Orientation and

Gender Identity - 2011

A ground-breaking statement put forward by Colombia, presented to the HRC in the

March 2011 session on ending violence based on SOGI, was signed by 85 States — the

%% For example, over the eight years that the UPR review was introduced, 46,584 recommendations were made in total. Of these
1,110 were specific to SOGI, and were made to 158 states that went through the UPR review, representing all regions. At the same
time, first UPR cycle had a total of 499 recommendations, cycle two topped for 610 SOGI specific calls. ARC International, IBAHRI,
ARC International, IBAHRI, ILGA (n 34) 34-37

*2 Thoreson (n 522)
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greatest number to have ever supported a statement of this kind.>** This was a
continuation of the statements made on behalf of 66 States at the UNGA in 2008 and the
statement by 54 States back in 2006. Notably, in the 2011 joint statement the signatories
came from all regions and also included South Africa. What is important is that despite
its progressive constitution [which includes SOGI as a protected ground for
discrimination], South Africa had so far not supported initiatives around SOGI at the UN.
Furthermore, when voting for the Brazilian Resolution, South Africa abstained from the
motion of no-action vote, and supported the adjournment of the draft resolution.
However, in this instance, lobbied to support the statement, South Africa tabled a

surprise resolution just days before the joint statement was presented.’”’

The proposed resolution initiated the creation of an intergovernmental working group
with exclusive competence to discuss ‘new concepts’ such as sexual orientation, and a
mandate to clarify the meaning of sexual orientation in the context of international

532
law.

In fact, this proposition could have been a political move. By that time, the
Yogyakarta Principles, which contained not only a definition of SOGI but also provided
for the application of international human rights law to the concept of SOGI, had already
attracted high political popularity.”® Hence, the resolution contained the same language

as the Yogyakarta Principles and included a statement welcoming attention on SOGI

issues. The draft also included a request to the OHCHR to continue to address SOGI

> International Service for Human Rights, ‘Ground-Breaking Statement On Sexual Orientation And Gender Identity By Record
Number Of 85 States’ (ISHR 2011) <http://www.ishr.ch/news/ground-breaking-statement-sexual-orientation-and-gender-identity-
record-number-85-states> accessed 24 September 2013.

! International Service for Human Rights, 'Human Rights Council 16th Session: Council Marks Five-Year Anniversary With
Notable Success' (ISHR 2011) <https://www.ishr.ch/sites/default/files/article/files/hrmq_issue 2 2011 hr_council.pdf> accessed 9
September 2013.

332 International Service for Human Rights, ‘The Human Rights Monitor Quarterly’ (2011) 2 ISHR 5.

>3 See for example, Pant v Nepal (n 4).
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rights, including preparing a report on the situation of LGBT persons worldwide and

calling on states to end criminal sanctions based on LGBTIQ status.”**

Despite the increased number of supportive statements on SOGI rights, some
disapproval, especially from OIC countries, was also noticeable. Pakistan spoke on
behalf of the OIC member states and reiterated that it was an attempt ‘to shift the focus
from the real issues’ that the UN was tasked to attend to. The group further contended
that notions of SOGI lack legal foundation in any international human rights

instrument’>

and therefore that the debates were void. That tit-for-tat approach of
statements and counter-statements at the HRC and the UNGA seemed to have hardened
the lines between opposing States and had not yielded the desired results. In that context,
the initiative by South Africa to create a space for dialogue was seen as a way of moving
the substance of the debate forward. Many, however, saw a danger in such a move and

subsequently South Africa was persuaded to defer the resolution to the next Council

session.

On 9 June 2011, South Africa tabled a historic resolution for consideration by the HRC,
entitled ‘Human Rights, Sexual Orientation and Gender Identity’ (Resolution 17/19).
Active support was shown by the Group of Latin American and Caribbean Countries and
backed by the Western European and Others Group. However, as in previous instances,
when discussing draft resolutions on SOGI, the OIC member states presented an almost

unified position, providing a string of explanations for their vote against adoption

** UN HRC Res 19 (2011) A/HRC/RES/17/19.
> International Service for Human Rights, ‘The Human Rights Monitor Quarterly’ (2011) 3 ISHR 5.
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(including from Pakistan, Saudi Arabia, Bahrain, Bangladesh, Qatar and Mauritania).
Indeed, South Africa put itself in a particularly difficult position, as it was isolated from
most of the African Group. For example, harsh criticism was expressed from Nigeria
(claiming to speak on behalf of the African Group), which stated that ‘the resolution fell
outside of international human rights principles’.”*® NGOs report that during the informal
negotiations on the draft text, this isolation was marked through the absence of almost all
of the African Group and the OIC, except Egypt, which engaged in some of the earlier

consultations, mainly to express its view that the concepts of SOGI needed defining.>’

The resolution 17/19 was adopted with 23 votes in favour,® 19 against™’ and 3
abstentions.”*’ Mauritius, despite its previous criticism of SOGI rights and votes against
the Brazilian Resolution, also broke from the African Group by voting in favour, while
Burkina Faso, Zambia and China abstained, and Kyrgyzstan was also absent. In
explanations after the vote, Mauritius noted that while it respected Nigeria’s position on
the resolution and its position as a leader of the African Group, in this particular case its

oo 41
own position was ‘more nuanced”>*'.

The 2011 SOGI resolution was ground breaking. It was the first standard-setting UN

document on SOGI. The 2011 resolution also marked an important milestone that

3 UNGA Report of the Human Rights Council on its seventeenth session (2012) A/HRC/17/2.

*7ISHR (n 537).; Also, J. Lester Feder, ‘The UN’s New LGBT Rights Watchdog May Be About To Lose His Job’, (BuzzFeed News
4 November, 2016)

% Argentina, Belgium, Brazil, Chile, Cuba, Ecuador, France, Guatemala, Hungary, Japan, Mauritius, Mexico, Norway, Poland,
Republic of Korea, Slovakia, Spain, Switzerland, Thailand, Ukraine, United Kingdom of Great Britain and Northern Ireland, United
States of America, Uruguay., UNGA, Report of the Human Rights Council on its seventeenth session, A/HRC/17/2 (24 May 2012) 56
¥ Angola, Bahrain, Bangladesh, Cameroon, Djibouti, Gabon, Ghana, Jordan, Malaysia, Maldives, Mauritania, Nigeria, Pakistan,
Qatar, Republic of Moldova, Russian Federation, Saudi Arabia, Senegal, Uganda., UNGA, Report of the Human Rights Council on
its seventeenth session, A/HRC/17/2 (24 May 2012) 56

** Burkina Faso, China, Zambia., See UN GA Report of the Human Rights Council on its seventeenth session (2012) A/HRC/17/2.
para 56.

> ISHR (n 537).
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garnered support from countries on all continents.>* It was followed up by rigorous work
by the High Commissioner for Human Rights calling for the repeal of laws criminalizing
homosexuality, comprehensive laws against discrimination, and investigations of hate-

crime incidents, and other measures to ensure the protection of LGBTIQ rights.**’

The 2011 resolution was pioneering in the recognition of SOGI rights, but it also set a
standard framework for further work by the HRC and wider UN bodies. It gave guidance
to the political spectrum of the HRC to review and debate the report on SOGI rights by
the OHCHR. The resolution was also standard-setting for the HRC panel discussion in
the following year and a baseline for a follow-up study by the High Commissioner. This
further meant that a continuum of the work on SOGI would be maintained and even

more, as seen, intensified.

Since the adoption of Resolution 17/19, countries that championed the 2011 resolution
asserted their lead in statements presented together with allies calling for a ‘genuine
dialogue’ on the subject.”* However, those that had objected to the existence of the
SOGI rights continued to contest possible links between SOGI and international human

rights law and the obligations of States.’*’

> Ronald Holzhacker, ‘Gay Rights are Human Rights’: The Framing of New Interpretations of International Human Rights Norms’
(2014) International Political Science Association (IPSA) Conference.

> ibid.

*# UN HRC 21st session summary records (2013) A/HRC/21/2.; UN HRC 22nd session summary records (2012) A/HRC/22/2.; UN
HRC 23rd session summary records (2013) A/HRC/23/2.; UN HRC report on its twenty-fourth session (2014) A/HRC/24/2.; UN
HRC Report on its twenty-fifth session (2014) A/HRC/25/2.; UN HRC Report on its twenty-sixth session (2014) A/HRC/26/2.

** ibid.
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Even though the HRC saw no other active developments and proposals on SOGI, the
issues remained a focus of attention. A series of regional meetings were held in Asia,
South America, Africa and Europe with the aim of identifying challenges faced by
LGBTIQ persons and discussing the tools for an effective response. A final regional
meeting took place in 2013 in Oslo, Norway, where findings from all regional meetings
were analysed.’*® The conclusions of the regional convenings showed a need for the UN
to create a mechanism that would systematize attention on violations and discrimination
against LGBTIQ persons. And while acknowledging that the creation of an expert
mechanism on such a sensitive issue would be a great achievement, it was still a

politically delicate issue for South Africa, whether it was ready to pursue this goal.>*’

5.2. Human Rights Council Resolution #2 — Human Rights, Sexual Orientation and

Gender Identity — 2014

A second SOGI resolution was proposed for adoption at the HRC session in September
2014. This time, a new leadership emerged, with Brazil, Chile, Colombia and Uruguay
sponsoring the resolution. The group was determined to ensure a constructive process of
consultations, including organising informal consultations and conversations with all
stakeholders, including those who had concerns. Despite those attempts, the OIC member
states presented seven amendments aimed at undermining the very sense of the

resolution. The proposed changes targeted the term SOGI throughout the text of the

*# Summary of Conclusions on ‘Testimonies at the Oslo Conference on Human Rights, Sexual Orientation and Gender Identity (15-
16 April 2013)’, Oslo, 16 April 2013.; at: http://www.iranti-org.co.za/content/Events/2013/2013-Conference-SOGI/links-
30gi/SOG1%20Co-Chairs%20summary.pdf accessed on 2 April 2015

** International Service for Human Rights, ‘Historic conference on sexual orientation and gender identity raises prospect of a UN
mechanism’ (26 April 2013).; at http://www.ishr.ch/news/historic-conference-sexual-orientation-and-gender-identity-raises-prospect-
un-mechanism., accessed on 1 March 2015.
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resolution.”*® All seven of the proposed changes were put to a vote and were voted
against.”® That result was due to the transparent process of negotiations over the
resolution by the lead states, which eschewed procedural tactics as a way of blocking the

proposed hostile amendments.

The 2014 resolution on Human Rights and SOGI was adopted by a recorded vote of 25 in
favour,”*” 14 against,”" and 7 abstentions.”>” The supporting votes increased by two
votes, and most of the support came from states of the Latin American region, the
Western group and all states from the Eastern European group, except Russia. There was
also increased support from the Asian group, as well as the African group, where only 7
of its 13 member states voted against the resolution, compared with 10 in 2011.>>* At the
same time, despite some varied messages, states expressed a readiness to maintain the

dialogue, even if they were not ready to commit their support.”>*

The resolution once again acknowledged the work of the OHCHR on ‘discriminatory
laws and practices and acts of violence against individuals based on their sexual
orientation and gender identity’.”> It further requested that the High Commissioner

update the report on SOGI. In particular, the resolution asked to explore how

¥ UN HRC - amendments to draft resolution (A/HRC/27/L.27/Rev.1), A/HRC/27/L.46 (25 September 2014); A/HRC/27/L.47 (25
September, 2014), A/HRC/27/L.48 (25 September 2014).; A/HRC/27/L.49 (25 September 2014).; A/HRC/27/L.50 (25 September,
2014).; A/HRC/27/L.51 (25 September 2014).

> ibid.

> Argentina, Austria, Brazil, Chile, Costa Rica, Cuba, Czech Republic, Estonia, France, Germany, Ireland, Italy, Japan, Mexico,
Montenegro, Peru, Philippines, Republic of Korea, Romania, South Africa, the former Yugoslav Republic of Macedonia, United
Kingdom of Great Britain and Northern Ireland, United States of America, Venezuela (Bolivarian Republic of), Vietnam.

1 Algeria, Botswana, Cote d’Ivoire, Ethiopia, Gabon, Indonesia, Kenya, Kuwait, Maldives, Morocco, Pakistan, Russian Federation,
Saudi Arabia, United Arab Emirates.

*2 Burkina Faso, China, Congo, India, Kazakhstan, Namibia, Sierra Leone.

3 UN HRC live webcast of A/HRC/27/L.27/Rev.1 Vote Item:8 - 42nd Meeting 27th Regular Session Human Rights Council,
http://webtv.un.org/meetings-events/human-rights-council/regular-sessions/2 7th-session/watch/ahrc271.2 7rev.1-vote-item8-42nd-
:r:Aeeting—27th—regular—session—human—rights—council/3808532203001#full—text‘, Accessed on 13 May 2015.

>* ibid.

5 UN HRC Res (2014) A/HRC/27/L.27/Rev.1.
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international human rights law could be used as a tool to combat human rights violations
based on SOGL>*® The states’ intention of exploring SOGI further shows a clear lack of
information, but more importantly, it shows a common interest in further analysis of the
ways in which human rights standards and norms could be applied to SOGI. Despite
general attention on SOGI, however, the issue of gender identity as a specific topic and
in relation to transgender persons, including recognition before the law, received very
little or no attention at all.’>’ The main focus of the resolution and the advocacy itself
was non-discrimination as a common right for all LGBTIQ persons. The same trend

continued at next stages of SOGI development at the UN.

5.3. Human Rights Council Resolution #3 —The Independent Expert on Protection
against Violence and Discrimination Based on Sexual Orientation and Gender

Identity

For the 32nd session of the HRC in 2016, the Latin American Core Group (Argentina,
Brazil, Chile, Colombia, Mexico and Uruguay) officially tabled the new SOGI
resolution.”® The draft text sought to reaffirm the international human rights framework,
condemned SOGI-related violence and discrimination, and proposed to create a three-

year limited-period mandate on SOGI. The language for the mandate was carefully

36 UN HRC Res (2011) A/HRC/17/L.9/Rev.1.

%7 More generally on sexuality and human rights, see International Council on Human Rights Policy, ‘Sexuality and Human Rights,’
(2009) At: http://www.ichrp.org/files/reports/47/137 web.pdf accessed on 13 January 2015.

> Sponsored by Argentina, Brazil, Chile, Colombia, Costa Rica, Mexico and Uruguay, and co-sponsored by Albania, Australia,
Austria, Belgium, Bolivia (Plurinational State of), Bulgaria, Canada, Croatia, Cyprus, the Czech Republic, Denmark, El Salvador,
Finland, France, Germany, Greece, Honduras, Iceland, Ireland, Israel, Liechtenstein, Luxembourg, Malta, Montenegro, New Zealand,
Norway, Portugal, Slovenia, Spain, Sweden, Ukraine and the United States of America. Angola, the Netherlands and Paraguay
withdrew their original co-sponsorship. Subsequently, the Dominican Republic, Estonia, Guatemala, Italy, Japan, Latvia, Lithuania,
Romania, Serbia and Slovakia joined the sponsors.; UN HRC Report on its thirty-second session, Res A/HRC/32/2 (2016) para 169.
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chosen to ensure that it caused no controversy during the debates.””® In other words,
despite the HRC’s common practice of establishing a SR, in this case an Independent
Expert mandate was proposed. The core group also understood that ‘hostile states” would
be working hard to defeat the resolution. Therefore, the language too would need to be
neutral. For instance, at the first unofficial negotiations, Russia had already condemned
the resolution as ‘complicated, controversial and unacceptable’, noting that there was ‘no
agreement in science or law’ on the term SOGI, which lacks support from ‘the majority
of the world’s population’. Russia declared that it was not ready to engage in the drafting

process and walked out.”®

In fact, the proposed draft resolution was built on two previous resolutions from 2011
and 2014. Both resolutions had been adopted by a majority of the HRC with support
from all regions. And while those previous resolutions had mandated two reports by the
OHCHR, which documented both serious violations and positive developments in all
regions of the world, it had highlighted that there the need for a mechanism to bring more
systematic attention to the issues.’® It also seemed in line with the Oslo Conference
declaration on the need of SPs mechanism on the SOGI rights. Thus, the core group of
countries proposed to create an Independent Expert mandate to assess implementation of
existing international human rights law, identify best practices and gaps, raise awareness

of violence and discrimination based on SOGI, engage in dialogue and consultation with

%% Arc International, ‘Appointing an Independent Expert on Sexual Orientation and Gender identity: An Analysis of Process, Results
and Implications’, 13 June — 1 July 2016. At http://arc-international.net/wp-content/uploads/2016/08/HRC32-final-report-EN.pdf.
Accessed on 12 September 2016.

30 UN HRC Res (2016) A/HRC/32/L.2/Rev.1.; ILGA and Arc International (n 8).

> High Commissioner's report to the UN HRC on violence and discrimination based on sexual orientation and gender identity,
A/HRC/19/41., 15 December 2011.; High Commissioner's report to the Human Rights Council on discrimination and violence against
individuals based on their sexual orientation and gender identity, A/HRC/29/23, May 2015.
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states and other stakeholders and undertake other activities geared towards addressing
violence and discrimination on those grounds.’®” Importantly, the core group persistently
repeated that the resolution did not seek to create new rights but simply affirmed the
applicability of existing human rights standards to those who faced human rights
violations because of their SOGL’® Indeed, the Yogyakarta Principles served as a
baseline standard for this. Over 20 years of treaty-body jurisprudence recognizing
intrinsic links between human rights law and SOGI also were used to ensure that the lists
of grounds for non-discrimination were not exhaustive, by employing terms such as ‘of
any kind’, ‘such as’ and ‘or other status’.>** The core group also relied on the increase in
support for the issue between the 2011 and the 2014 HRC resolutions, encompassing all

regions, which in the view of the core group was indicative of countries’ growing

acceptance of SOGI rights.

As expected, the opposing group, represented by Pakistan on behalf of the OIC (except
Albania), proposed eleven amendments, which meant that the review and the adoption of
the resolution would be complicated.’® Debates saw 29 diverse states making statements
about their understanding of SOGI, their notion of the appropriate balance between
cultural and religious sensitivities and respect for human rights, and divergent views of
the meaning of universality. >®® The HRC session also witnessed government

567

ambassadors struggling to talk about sexuality,”’ which, given the context, made it a

*2 UN HRC Resolution on Protection against violence and discrimination based on sexual orientation and gender identity,” (2016)
A/HRC/32/L.2/Rev.1.; Also, ILGA and Arc International (n 8).

*% ILGA and Arc International (n 8).

** ILGA and Arc International (n 8).

%5 ILGA and Arc International (n 8).

* ILGA and Arc International (n 8).

7 ILGA and Arc International (n 8).
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awkward situation at times. It also highlighted the need for more education on sexuality
and human rights among diplomats and those represented in the HRC and other

multilateral meetings.

The single resolution involved a series of 17 votes, including a preliminary vote on a ‘no-
action motion’ — a procedural manoeuvre aimed at blocking even discussion of the
resolution — brought by Saudi Arabia; then 11 votes on the OIC amendments led by
Pakistan; ® a last attempt to oppose retention of four separate parts of the text (brought
by Qatar and the Maldives);*® and, finally, the vote on the resolution itself.>’® The final
draft resolution was adopted with 23 votes for,””' 18 votes against,”’> and 6 abstentions’"
(Resolution 32/2).°™ The historic vote concluded in the HRC’s victory to establish the

first UN Independent Expert on SOGI.

The resistance did not stop there, however. In parallel to the OHCHR selecting
candidates for the position of UN Independent Expert on SOGI and later approving

373 the countries in

Professor Vitit Muntarbhorn as the UN Independent Expert on SOGI,
opposition to SOGI were preparing to overturn the historic victory. Though the

resolution to appoint Professor Muntarbhorn as the UN Independent Expert was adopted

within the HRC without a vote, the African Group, in an unprecedented move, sought to

%8 ILGA and Arc International (n 8).

9 ILGA and Arc International (n 8).

S ILGA and Arc International (n 8).

*7! Albania, Belgium, Bolivia (Plurinational State of), Cuba, Ecuador, El Salvador, France, Georgia, Germany, Latvia, Mexico,
Mongolia, Netherlands, Panama, Paraguay, Portugal, Republic of Korea, Slovenia, Switzerland, the former Yugoslav Republic of
Macedonia, United Kingdom of Great Britain and Northern Ireland, Venezuela (Bolivarian Republic of), Vietnam.

°7 Algeria, Bangladesh, Burundi, China, Congo, Céte d’Ivoire, Ethiopia, Indonesia, Kenya, Kyrgyzstan, Maldives, Morocco, Nigeria,
Qatar, Russian Federation, Saudi Arabia, Togo, United Arab Emirates.

5" Botswana, Ghana, India, Namibia, Philippines, South Africa.

¥ UN HRC (2016) A/HRC/32/2, Thirty-second session, Report of the HRC on its thirty-second session, A/HRC/32/L.2/Rev.1. para
225.

** ILGA and Arc International (n 8).
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halt the original Resolution 32/2 through a draft resolution at the ECOSOC. The African
Group requested to defer consideration of and action on HRC Resolution 32/2 (creation
of the UN Independent Expert). This was justified to allow time for further consultations
to determine the legal basis upon which the mandate of the SP established therein would
be defined.”’® Eight Latin American States introduced a counter-amendment to contest
the African Group’s proposal.’’’ It was successful — but by a tight margin of 7 votes
(including 13 African governments that did not support the ‘African Group’ language

opposing the mandate).””

After the third committee, the African Group tried to block the
mandate via the UNGA. Specifically, the representatives of Burkina Faso, speaking on
behalf of the African Group, submitted a verbal amendment to block financial support for
the UN Independent Expert on SOGI.>” Mobilization by the states that had supported the
SOGI resolution through all the stages (the HRC, the ECOSOC and the UNGA) showed
strong opposition to the attempts to undermine the integrity of the HRC.>* It also helped
increase awareness of the importance of the issue and single out countries and publicly

shame them for overt attempts to defame the integrity of the international human rights

infrastructure. An attempt to block the appointment of the Independent Expert on SOGI

7% Arc International, “United Nations SOGI mandate safeguarded in face of hostility”, 21 November 2016., at http:/arc-
international.net/united-nations-sogi-mandate-safeguarded-in-face-of-hostility/. Accessed on 30 November 2016.; Also, Munira Ali,
Lorna McGregor, Daragh Murray, Patricia Palacios Zuloaga, Sir Nigel Rodley, Clara Sandoval, Ahmed Shaheed (n 8)

" ILGALAC, 'Urgent Action Needed: SOGI Independent Expert STILL At Risk!" (2016) <http://ilga-lac.org/en/urgent-action-
ggeded—sogi—independent—expert—sti11—risk/> accessed 9 January 2017.

> ibid.

*” OHCHR, “Council establishes mandate on protection against violence and discrimination based on sexual orientation and gender
identity.” At http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20220., Accessed on 8 January 2017.; Arc
International, “United Nations SOGI mandate safeguarded in face of hostility”, 21 November 2016., at http://arc-
international.net/united-nations-sogi-mandate-safeguarded-in-face-of-hostility/. Accessed on 30 November 2016.; Also, Munira Ali,
Lorna McGregor, Daragh Murray, Patricia Palacios Zuloaga, Sir Nigel Rodley, Clara Sandoval, Ahmed Shaheed (n 8)

* In addition to the state mobilization, 870 organisations around the world came together to show support to the mandate and its
work, and regional human rights mechanisms had expressed their support for the Independent Expert work. See at:
http://www.ishr.ch/news/lgbti-rights-general-assembly-rejects-attempt-halt-work-uns-new-independent-expert., accessed on 3 January
2017

154



was defeated at the UNGA by a recorded vote of 84 to 77, with 16 abstentions.”™
Finally, the UNGA’s Third Committee (Social, Humanitarian & Cultural Issues), voting
111-2 with 59 abstentions, rejected the proposition to halt the work of the already

appointed Independent Expert on SOGI.*®

The final attempts to block the new mandate-
holder were made in unprecedented ways for the UN. The opposing countries tried to
block financial support for the Independent Expert, a move that had never been seen
before. Indeed, the group attempted to stop funding for the mandate as well as for a few
other country-specific UN experts (Burundi, Iran, Syria, the Occupied Palestinian
Territories and Belarus).”® The UNGA’s Fifth Committee (Administrative & Budgetary)
was requested to ‘stay out of politics’ and concentrate on budgetary issues in compliance

584

with its mandate.”” With the Fifth Committee rejecting the financial constraints on the

mandate, the final battle for the opposing states was lost.

6. Dissecting Transgender Rights Language in the Prism of the SOGI resolutions

The analysis of the three resolutions illustrates clear progress in understanding of the
concept of SOGI, as well as problems surrounding the issue. If, for example, in 2011, the
proposal was to open dialogues about ‘discriminatory laws and practices and acts of

9585i

violence against individuals based on their sexual orientation and gender identity, n

2014 the HRC was a bit bolder as it made an inquiry about how good practices could be

*! International Service for Human Rights, ‘LGBT rights | Any further attempts to halt work of UN's independent expert must be

resisted’, 1 December 2016., At http://www.ishr.ch/news/Igbt-rights-any-further-attempts-halt-work-uns-independent-expert-must-be-
resisted., accessed on 3 December 2017.

> ibid.

*% International Service for Human Rights, ‘UNGA71 | Last minute attempt to choke UN funding for human rights’, 22 December,
528916‘ At http://www.ishr.ch/news/unga71-last-minute-attempt-choke-un-funding-human-rights., accessed on 23 December 2016.

>* ibid.

%3 UN HRC Human rights, sexual orientation and gender identity (2011) A/HRC/17/L.9/Rev.1.
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shared with a view to ‘overcoming violence and discrimination, in application of existing
international human rights law and standards to SOGI’.”*® In the next step for the 2016
resolution, the HRC went even further to ask the newly appointed UN Independent
Expert on SOGI to ‘assess the implementation of existing international human rights
instruments with regard to ways to overcome violence and discrimination against persons
on the basis of their sexual orientation or gender identity’.’®” All three documents have a
common trend, which is exploring the discriminatory laws and practices that affect
people’s SOGI. A criticism that should be made against the resolutions and the process
of getting SOGI rights recognized at the UN is its general approach. While it is important
to acknowledge that these resolutions have indeed created a framework in which other
human rights bodies then can develop group or theme-specific jurisprudence (e.g.,
transgender-specific rights), it is also true that such a great (although justified) focus on
discrimination has meant that specific aspects of individual sub-groups within the ‘sexual
minority’ category have been somewhat overlooked. Specific rights for sub-groups
versus the common human rights framework for the wider LGBTIQ group needs further
exploration, which is attempted in the next chapter. However, it is important to note that
the HRC resolutions are not considered in isolation. As outlined in this chapter, the
specific language contained in the Yogyakarta Principles as well as jurisprudence from
the UN human rights mechanisms should be complementary to the framework language

proposed by the HRC.

*¢ UN HRC Human rights, sexual orientation and gender identity (2014) A/HRC/27/L.27/Rev.1.
* UN HRC Resolution on Protection against violence and discrimination based on sexual orientation and gender identity (2016)
A/HRC/RES/32/2.
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7. Conclusions

The recognition of transgender persons and in particular the establishment of gender
identity under international human rights law has been a long process that will continue
to develop. The short overview of the UN human rights mechanisms shows that progress
has been made towards the recognition of underlying principles of human rights.
Although transgender rights are not clearly part of the international human rights frame,
they have made some inroads into the system via treaty bodies’ recommendations, both
concluding observations and some general comments on the treaties, the SPs, and the
UPR. The drafting and endorsement of the Yogyakarta Principles have been a milestone
in advancing transgender rights, and while this is a progressive move towards
recognizing the sub-group-specific and identity-based right for transgender people, it still
leaves a concern as to how general human rights apply specifically to transgender people.
In the context where most attention is paid to the underlying principles of human rights,
which related equally to the wider group of ‘sexual minorities’, claiming a specific right

becomes somewhat challenging, in terms of both establishment and implementation.

With this in mind, what preceded the appointment of the UN Independent Expert on
SOGI should never be underestimated. Early feminist activism for norm-creation at the
UN, the Brazilian Resolution and years of rejection of LGBTIQ activists created a clear
and opportune foundation for advancing SOGTI rights within the UN system and beyond.
The recent history of transgender people has shown that, despite immense tensions both
within the transgender community and other ‘sexual minorities’, rejection,
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medicalization and denial of transgender embodiment, political recognition has been
made possible both within the UN and regional mechanisms. Some drawbacks should
also be highlighted, however. In particular, a one-size-fits-all approach does not seem to

work for individual groups of LGBTIQ community.

This chapter has attempted to illustrate the politics behind the making of gender-identity
norms in an international context. It also showed the progression in making wider SOGI
rights and advancing normatively — although it must be acknowledged that transgender
rights and specific norms related to the subjective experiences of non-binary gender are
overshadowed by the wider SOGI rights frameworks. It is hoped, however, that the new
process of redrafting the Yogyakarta Principles will shed some light on transgender-

specific norms and definitions.
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Chapter IV
Examining the Applicability of International Human Rights Law Through the

Framework of Human Rights Principles and Substantive Rights

1. Introduction

International human rights protection mechanisms, while still not comprehensive,
provide a baseline structure for SOGI rights. Due to the historical journey in which
transgender politics developed and obtained access to rights, tensions persist over how
international human rights law applies to SOGI, the wider group of LGBTIQ, and more
specifically to transgender persons. In the early days of political activism, disagreements
within the transgender community and their identitarian position within the wider ‘sexual
minority’ were rather strong, which might have hampered the advancement of
transgender rights. At the same time, over the years the collective ask for non-
discrimination against ‘sexual minorities’ did not pay much attention to the identity-

specific requirements of transgender groups.’*®

Transgender language, as argued in Chapter Four, did not appear in international human

rights law until relatively late. Although relevant transgender-rights language already

589

existed in the 1990s,”™ only in the mid-2000s did international fora such as the UN start

differentiating the specific needs and challenges of transgender persons.

> Minter (n 63) 143.
%% For example, see Bill of Gender Rights’ in the USA in 1991, Gender Rights agreed in 1996.; Also, Helmut Graupner and Phillip
Tahmindjis, Sexuality And Human Rights (Routledge 2005).

159



While international human rights law has been explicitly interpreted to apply to SOGI,
and protection frameworks have been extended to LGBTIQ groups, two alternative
frames of protection are usually discussed in the context of transgender rights. The first
relies on the underlying principles of human rights and looks at LGBTIQ groups as a
whole, and the second is interpreted to emphasize specific rights of transgender persons.
Chapter Three illustrated the journey of recognizing transgender rights in international
standards. It specifically studied three major HRC resolutions adopted in the last six
years that provide the grounds for non-discrimination claims. As illustrated in those
resolutions, principles of non-discrimination and equality have traditionally been the
main framework within which common identities such as ‘sexual minorities’ or ‘sexual
orientation” were discussed.”° Perhaps that one-size-fits-all approach limited transgender
groups to collectively organize themselves for a new identity label. It is true that the co-
label that transgender groups carried together with the other ‘sexual minorities’ did not
help them much to frame their own. To better understand the general-framework-versus-
specific-rights dynamic, this chapter offers further investigation and research into the

topic.

Furthermore, the chapter continues to examine the applicability of international human
rights law to transgender persons, as well as the tension between underlying principles of
human rights and transgender-specific rights. In trying to uncover the limitations of
human rights law in providing relevant protection for transgender persons, it will study

the principles of equality, dignity and non-discrimination versus specific rights (the right

%% O’Flaherty and Fisher (443).
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to privacy and the right to personhood, in particular) to ascertain the limits and

possibilities for the protection of transgender persons’ rights.

As with the thesis as a whole, this chapter is limited by not providing insights from
transgender and LGBIQ movement on mobilization and advocacy. While recognizing the
reductive nature of desk-based research and analysis, the chapter uses the available
literature as an opportunity to understand the common normative frame of human rights
law and specific rights related to transgender people. By critically analysing the available
legal framework and its limitations, as well as the making of transgender specific norms,
it is hoped that the chapter will shed some light on the possible advancement on this

issue.

This chapter examines the rights specific to transgender persons, particularly gender
identity and privacy rights. Due to its intrinsic link with sexual orientation, it will also
make reference to sexual orientation where relevant. However, it should in no way be
understood that sexual orientation is a subject of the analysis in the thesis or in this

particular chapter.

The chapter will also explore the rights of transgender persons under international human
rights law and the limitations of such protection, if any. After cementing a foundation for
claims by transgender persons in the general human rights protection framework, it will
analyse human rights claims in more detail, basing individual rights claims on the
underlying principles of human rights: equality, non-discrimination and dignity. This
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then will be used to further examine other substantive rights for transgender people. Like
the previous chapters, however, this chapter also relies heavily on the case law from the
ECtHR and to some extent at the UN. Where available, other regional mechanisms and

jurisprudence that highlight the issue of SOGI are also referenced below.

2. Transgender Persons and the ‘Sexual Minority’ Rights Framework

Categories of ‘sexual minorities’ have fragmented over time, encompassing new sub-
groups or identities. In the early days, transgender groups (as a sexual minority) did not
collectively organize to assert a new identity. Rather, as examined in Chapters One and
Two, the label emerged from medical discourse.>”! And, as argued in Chapter One, such
external interference became the core factor for transgender organization and political
activism against the medical profession and more generally for the assertion of their

rights and freedoms.””

In order for transgender people to obtain rights and freedoms, a step forward was to
organize under a minority framework of some sort, as well as to develop their identity.
The establishment of such an identity, however, proved to be a difficult process, not only
for the transgender communities, but also for feminist and LGBIQ representatives. As
noted in Chapter One, some radical feminists hold strong negative opinions about the
593

inclusion or recognition of transgender women in women’s and feminist movements.

For the transgender community, framing their identity as a minority could bring

*! Chapter 2.
*2 Chapter 1.
>3 Chapter 1 .
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advantages, but framing themselves as a distinct minority under the LGBTIQ umbrella
could bring even greater advantages. In this context, the dichotomy between aspiring for
‘simply human rights’ and for specific ‘transgender rights’ has earned not only a
particular theoretical and practical interest in terms of establishing norms for the
protection of transgender people but also in understanding the limitations of such a

framework.

The common frame of LGBTIQ, or SOGI, can be both empowering and disempowering
for transgender individuals, for example when claiming the right to non-discrimination.
Outwardly, such a frame can be helpful for social mobilization under the LGBTIQ
umbrella. At the same time, however, it can affect the desire of the sub-group of
transgender people to identify themselves in this way. The varying impacts of this frame
underscore the fact that the transgender movement has a rich history of identity tensions
rooted in conflicts that have divided and sometimes polarized the gay movement from
the beginning.”* Those conflicts largely relate to the essentialist view versus the social-
constructionist understanding of sex and gender. As Shannon Minter noted on this,
changes in the social meaning of gayness and gender have been blended and theoretical
discussions over the relationships among LGBTIQ groups have been a central feature of
gay politics.””® In addition, throughout the 1990s, when the transgender movement was
emerging and developing, it was only natural that to ensure the application of the human

rights law to all the LGBTIQ categories, no sub-category could be seen on a parallel

% Kendall Thomas, ‘Are Transgender Rights (In)human Rights?” in Transgender rights’, Paisley Currah, Richard M. Juang, Shannon

Price Minter (Eds.), ‘Transgender rights’ (The University of Minnesota Press, 2006).; Also, Wendy Brown, ‘Suffering Rights as
Paradoxes’ (2000) 7 (2) Constellations, 323.
%% Currah and Minter (n 67).
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advocacy front. This is well illustrated in writings from the 1990s, in particular on sexual
orientation and human rights. Eric Heinze, in his seminal 1995 book Sexual Orientation
— A Human Right: An Essay on International Human Rights Law outlined sexual
orientation rights as fundamental and equally urgent.””® Although supportive of human
rights claims by sub-groups, he believed that for the purpose of human rights law,
‘gender identity may be included within (or may supplement) the concept of sexual
orientation’. >*’ Heinze focused on the general equality and non-discrimination
framework for LGBTI, asserting that in the struggle for human rights protection,

similarities were more important than differences.’”®

Heinze’s approach to gender-identity rights is not unusual if put in context. In the early
1990s, transgender rights had yet to emerge, and human rights discourse was yet to
develop. A brief survey of transgender rights cases before the 2000s shows that even
claims brought to regional or international human rights bodies did not make clear
identity-based statements for transgender rights.>” Other scholars, such as Robert
Wintemute, Laurence Thomas and Michael Levin, and Michael Goodhart took a similar
route, arguing that gender identity was part of sexual orientation.®” Wintemute also
proposed a framework that would help to examine sexual-orientation rights, meaning that

this would also include transgender rights: a) non-discrimination, b) privacy rights, and

% Eric Heinze, Sexual Orientation: A Human Right, An Essay on International Human Rights Law, (Martinus Nijhoff Publishers
1995) 21.

*7 ibid.

¥ ibid.

> Particularly before the Goodwin case in 2002

% Robert Wintemute, Sexual Orientation and Human Rights: The United States Constitution, the European Convention, and the
Canadian Charter (Oxford University Press 1995).; Michael Goodhart, Human Rights, Politics and Practice, (OUP 2009)

375.; Laurence Thomas and Michael Levin, Sexual orientation and human rights (Rowman & Littlefield Publishers 1999).
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¢) protection of other rights.®"’

Wintemute, however, did not refer to gender-identity
rights specifically, leaving room for further interpretation as to where transgender rights

would fit under this framework.

The tensions within queer theory and transgender groups are well reflected in writings on
human rights and SOGI. For example, some theorists openly opposed transgender-
specific rights, noting that transgender people should be advocating for ‘simply human
rights’.®”> The fact that transgender people are human beings, means that by virtue, they
deserve the protections to which all human beings are entitled.®”> While this is an
important point and true in relation to all LGBTIQ persons, it also contains an element of

the disputed ‘one-size-fits-all’ approach, spurring debates over the dangers of a common

anti-discrimination frame and identity politics within the ‘sexual minorities’ group.

A group of academics and practitioners that took a different approach from ‘one-size-fits-
all’ in the 2000s found themselves criticizing the 1990s generation of writers. As clearer
gender-identity language appeared in academic journals and in material distributed for
activism, education on SOGI issues as well as differences and similarities became easier
to understand. According to O’Flaherty and Fisher, transgender rights were marginalized
more than sexual orientation in the UN debates on human rights.®®* Therefore it was

significant to spell out specific transgender rights, grasp the experiences and the diversity

! Robert Wintemute (n 595).

2 Currah and Minter (n 67).

3 Currah and Minter (n 67).

% O’Flaherty and Fisher (n 443).
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of transgender people and enable their rights claims to be adjudicated.®” Those
sentiments in fact have proved important in transgender community mobilization.
Indubitably, arguments can be made that identity and groups-specific rights claims for
transgender persons can be lost if too much focus is made on wider issues of SOGI, or
even issues of human rights more broadly. For example, transgender activists argue that
in the existing legal regime transgendered people are viewed as ‘non-persons, with no
right to marry, to work, to use a public bathroom or even to walk down the street in
safety’.®® That assertion stems from the fact that transgender people have sought an
identity that is unique to their embodiment and subjective experiences. And if the
protection framework for transgender persons does not reflect their social, historical and
political identity as they see it, the framework fails to serve the purpose of the protection
of their rights and freedoms. Without a connection between the formulation of human
rights law and transgender people’s lived experiences, identifying difficulties faced by
transgender persons without ‘strategic transgender human politics’, a new framework for
protecting transgender people’s rights would be impossible.®”’ Indeed, transgender
experiences can only validate the writings by authors with the purpose of providing a

greater protection framework for transgender persons.

Ascertaining identity has meant more for transgender people then just a recognition that
does not grant actual rights. By being able to distinguish themselves from a common
category of ‘sexual minorities’ or the LGBTIQ umbrella, transgender communities began

to have justifications for specific standards separate from common, underlying principles

%5 O’Flaherty and Fisher (n 443).
%% Thomas (n 594).
7 Thomas (n 594).
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of human rights mechanisms and policies. A problem that some argue stands in the way
of a transgender identitarian agenda, however, is the fixed transgender identity versus
non-binary gender discourse. Identities are inherently fixed, which then may become the
foundation for citizenship rights claims.®®® In the case of transgender persons, however,
this may not always be the case. The problem lies in ‘gender identity’ as a restrictive
concept.’” Indeed, a clear notion of gender identity as it relates to transgender people
will privilege the notions of a clear and coherent identity over concepts of blurred
identifications, such as non-binary gender identities. '’ The conflicting nature of
transgender identity (fixed categories of transgender identity versus non-binary, fluid
genders) has also had a wider impact on the development of international human rights
law and the protection frame, which continues to impact how the human rights
framework develops, in particular within closed settings. According to Kendall Thomas,
to tackle the dilemma of clear gender identities against blurred gender, transgender

811 First, it should

activism should pursue a complex and sophisticated double strategy.
demand that the state abolish laws regarding gendered forms of being and seek a political
order in which they can freely exercise their gender. And second, the strategy should
include ‘empty space’ in the law, which includes writing non-identitarian language into
anti-discrimination laws, meaning that such laws apply to all genders. Such laws, he

12
1.6

notes, should include any gender, including those with no gender at al This theory,

however, risks the same criticism that can be applied to the general human rights law

% David Buckingham, ‘Introducing Identity’ in David Buckingham Youth, Identity, and Digital Media (The MIT Press, 2008) 1-24.;
Also Thomas Janoski and Brian Gran, ‘Political Citizenship: Foundations of Rights’ in Engin F. Isin and Bryan S. Turner (eds)
Handbook of Citizenship Studies (SAGE 2002).
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framework and its application. If the concept of transgender is more than a gender
identity, transgender activists should seek transgender-specific rights in addition to

common principles that have universal applicability.

There is, however, a fear that if too many rights are granted to sub-groups, it may lead to
an overregulation of the identity of transgender people. For example, Wendy Brown
notes that the designation of a particular identity category as worthy of rights ‘may entail
some protection from the most immobilising features of that designation but such rights
also reinscribe and regulate the category to which they apply’.®"® This means that a
regulatory dimension of identity-based rights emerges to the extent that rights are never
deployed freely, but within a discursive, hence normative context, precisely the context
in which the identity category is ‘iterated and reiterated’.®'* Brown argues that legal
theorists concerned with identity categories (not just gender) not only turn to different
dimensions of the law, depending on the identity category with which they are

concerned, ‘but they often figure the law itself in a quite incommensurate way’.®"

The challenges and complexities attached to gender should not be underestimated, in
particular when applying the normative frame of human rights law. For a relatively
small, marginalized group such as the transgender community, association with wider
groups of LGBIQ can indeed provide wider access to the, albeit more generic,
international frame of protection. However, such an association also carries a possibility

that, if strongly blended with the wider ‘sexual minorities’ group, they will no longer be

1 Brown (n 594) 321.
°* Brown (n 594) 321.
5 Brown (n 594) 321.
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perceived as a unique group, affected by normative or social frameworks, and thus

worthy of rights.

Whether via the common framework of underlying principles, or a specific-rights
framework, transgender communities seek normative recognition in international human
rights law. Each frame, however, to some extent fails to acknowledge the role and
importance of the other. As outlined above, a frame based on underlying principles of
human rights fails to consider the specific needs and human rights abuses that
transgender people experience. On the other hand, a transgender-specific rights
framework seems to prioritize a gender-identity right as a right specific to transgender
people, thus missing the opportunity to connect with other rights. The limitations also
demonstrate the gaps in law and challenges for global norms to adapt to the subjective
embodiment of a particular group. To address these gaps, however, connections should
be made between the frameworks. Instead of using the two approaches as opposing
concepts, they should be applied together to create a comprehensive protection
framework for transgender persons. The next two sub-chapters therefore will look into

each of the alternative frames and their limitations as it applies to transgender persons.

3. Transgender People Through the Prism of Underlying Principles of Human

Rights Law: Dignity, Equality and Non-discrimination

Equality and non-discrimination, coupled with the concept of dignity, are probably one
of the most researched areas of human rights, from moral, philosophical, political and
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legal theoretical perspectives.®’® It is not the purpose of this section to go into the
ontology of egalitarianism, the roots of dignitas®'’ or the variations of the concept of
equality. For the purposes of this thesis, however, it is still important to establish the
foundation upon which the modern legal concepts of equality and non-discrimination are
based. This will help to develop linkages between underlying principles of human rights
and their application to transgender people.

International law places human dignity, equality and non-discrimination at its heart.®'®
These principles are the foundation of the UN charter and the Universal Declaration of
Human Rights (UDHR). All three principles that are considered underpinning principles
of human rights — dignity, equality and non-discrimination — can be characterized as a

kind of Grundnorm, a ground of normativity within the human rights system.®"’

The value of equality, dignity and non-discrimination remains core in moral, political and
legal philosophy. It is, however, argued that equality is a legal principle of fundamental
value. It provides a basis for personal development and individual freedom.®* The
supporters of this argument assert that equality is one of the basic tenets of almost all

contemporary moral and political theories, where humans are essentially equal, of equal

%16 For example, see Oscar Schachter, 'Human Dignity as a Normative Concept' (1983) 77 American Journal of International Law
848-54; Stephen Riley, ‘Human dignity: comparative and conceptual debates’ (2010) International Journal of Law in Context.; Susie
Cowen, ‘Can Dignity guide South Africa’s Equality Jurisprudence?’ (2007) 7(2) Human Rights Law Review, 299-329.; Evadne
Grant, ‘Dignity and Equality’ (2007) Human Rights Law Review 299-329.; Hubert Cancik, ‘Dignity of Man’ and ‘Persona’ in Stoic
Anthropology: Some Remarks on Cicero, De Officiis I, 105-107” in David Kretzmer and Eckart Klein (eds) The Concept of Human
Dignity in Human Rights Discourse (Martinus Nijhoff, 2002) 19-27.; Immanuel Kant, The Moral Law: Groundwork of the
Metaphysics of Morals (first published 1785, Hutchinson 1948) 434-440.; Rex D. Glensy, ‘Right to dignity’ (2011) 43 Columbia
Human Rights Law Review, 65.; Rory O’Connell, ‘The role of dignity in equality law: Lessons from Canada and South Africa’
(2008) 6 (2) International Journal of Constitutional Law, 267-286.

7 Oscar Schachter, ‘Human Dignity As A Normative Concept’ (1983) 77 The American Journal of International Law.

%18 See for example UDHR, Article 1 ‘All human beings are born free and equal in dignity and rights.” Universal Declaration of
Human Rights, 1948, UNGA Res 217A (111), UN Doc A/810 at 71 (10 December 1948) (‘UDHR”)
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worth, and should have this ideal reflected in the economic, social, and political
structures of society.*' Similarly, critics argue that ‘dignity as a value and right lacks a

1922 and that it

sufficiently clear meaning to serve usefully as the dominant conceptual too
remains a ‘value that does not have clear political or moral correlates’.*” The most
frequent inquiries proposed in the context of dignity are in relation to its meaning (right
or value) and the relationship between dignity and other rights and value systems.®**

Dignity is understood as a core for a number of normative claims, though it does not

itself have a normative character.

Non-discrimination on the other hand is regarded as a normative expression of equality.
These two intrinsically linked concepts have had a long-lasting effect on international
human rights law. Manfred Nowak argues that, in fact, equality and discrimination are
not self-defining concepts and both need interpretation through normative frames. In his
commentary, Nowak notes that ‘the content and reach of the principles of equality and
non-discrimination are not agreed’.** He nevertheless examines them in legal theory as a
red thread throughout the International Covenant on Civil and Political Rights
(ICCPR).%*® Other legal theorists, such as Bertrand Ramcharan, also comment that the
principles of equality and non-discrimination are widely acknowledged as forming part

of international customary law,®’ and that therefore the concepts should not be

! ibid.
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separated.®”® Ramcharan, while arguing that equality and non-discrimination constitute
part of customary international law, asserts that the principles of equality and non-
discrimination are part of international jus cogens, peremptory norms, binding on all as
superior law.*” He based his arguments on the interpretations and academic work of
authoritative legal institutions such as the International Law Commission and the
International Court of Justice, state practice, including pronouncements by international

conferences, and authoritative publicists.**

The vagueness of the concept of equality and the absence of a strict definition of it as a
legal concept have spawned a multiplicity of ideas about the concept. As with the
concept of dignity, criticism has been directed at whether equality should be understood
as a value or a right that can be adjudicated.®®' In this regard, Jeremy Waldron has argued
against equality being a foundation for all rights. In his thesis, he states that ‘if there are
any human rights, they are presumably to be secured for all humans equally. But that
doesn’t give us license to say that equality is the foundation of all rights, though again
there may be independent arguments to that effect’.®** Waldron addresses specifically the
works of Andrea Dworkin, who argued for ‘various conceptions of equality: equality of
welfare and equality of resources’.®> Dworkin argued in particular that equality should

serve as a foundational principle.®** Ramcharan seems to also support this idea by

suggesting that ‘although equality is implied in the fact that all human beings have the

%28 Ramcharan (n 625) 249.
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> ibid.
172



same human rights, the emphasis on equality indicates that it is a right additional to and

independent of other specific enumerated rights’®*”.

International human rights law has codified equality, dignity and non-discrimination. The
prohibition of discrimination in Article 2(1) of UDHR serves as a basis for the obligation
of states parties to ensure the rights of the two covenants that stemmed from the UDHR,
without distinction, in particular, of race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.®*® Equality, dignity
and non-discrimination constitute the dominant themes of the ICCPR. Equality is also
implied in that the rights recognised by the covenant are rights of all human beings
equally.®®” Article 2 of the ICCPR requires that state parties respect and ensure the rights
recognised in the covenant, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or
other status,*® whereas Article 26 ensures a general right of equality, including a
prohibition of discrimination and an obligation to take active measures against
discrimination.®* Those provisions are repeated in regional human rights conventions,
which mostly provide an accessory prohibition of discrimination.®*’ Both Articles 2 and

26 of the Covenant are referenced interchangeably to refer to equality, equality before the

3 Ramcharan (n 625) 253.

36 Nowak (n 626) 45.

97 Ramcharan (625).

% Ramcharan (625) 256.

9 Nowak (n 626) 45.

0 See for example, African Charter on Human and People’s Rights, Adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21
I.LL.M. 58 (1982), entered into force 21 October 1986 (‘African Charter on Human Rights’).; OAS Inter-American Convention on
Human Rights, Inter-American Specialized Conference on Human Rights, San José, Costa Rica, OAS NO. 36, 22 November 1969
(‘Inter-American Convention on Human Rights’)., Arab Charter for Human Rights, League of Arab States, Arab Charter on Human
Rights, May 22, 2004, reprinted in 12 International Human Rights Report 893 (2005), entered into force March 15, 2008. (‘Arab
Charter on Human Rights”), and European Convention for the Protection of Human Rights and Fundamental Freedoms (as amended,
entered into force 3 September 1953) (‘European Convention on Human Rights’) all contain provisions of non-discrimination.
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law, equality before the courts, equal protection of the law, equality of the sexes, non-

discrimination and non-distinction. **!

Regional human rights mechanisms all emphasize the principles of non-discrimination,
equality and dignity. Article 24 of the Inter-American Convention on Human Rights
(IACHR), for example, emphasizes that ‘[a]ll persons are equal before the law.
Consequently, they are entitled, without discrimination, to equal protection of the law.”***
Article 10 of the same convention outlines that ‘[e]veryone has the right to have his
honor respected and his dignity recognized.’®” Notably, the Banjul Charter requires
‘strict equality of all persons before the law’ and ‘respect of the dignity inherent in a

human being and to the recognition of his legal status.”®**

The CoE inserts a specific
article on non-discrimination in the ECHR, stating that ‘[t]he enjoyment of the rights and
freedoms set forth in this Convention shall be secured without discrimination on any
ground such as sex, race, colour, language, religion, political or other opinion, national or
social origin, association with a national minority, property, birth or other status.’®** The
Arab Charter on Human Rights (ACHR) too outlines principles of equality, non-

discrimination and dignity as a common ground for the document.**

All of the regional human rights bodies, including the CoE, the Organization of

American States (OAS) and the African Union, have recognized SOGI rights. The CoE

! Ramcharan (625) 251.

2 Inter-American Convention on Human Rights, Article 24.
3 Inter-American Convention on Human Rights, Article 10.
African Charter on Human Rights, Article 5.

European Convention on Human Rights, Article 14.

6 Arab Charter for Human Rights, Article 2.
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now regularly adopts resolutions addressing discrimination on the basis of SOGL*" In
particular, the Recommendations of the Committee of Ministers on measures to combat
discrimination on grounds of SOGI CM/Rec(2010)5 serves as a standard in various areas
of SOGI rights. Other bodies, such as the OAS, have also adopted multiple resolutions to
address discrimination against LGBTIQ people.®*® The ACHPR also adopted a resolution

to emphasize non-discrimination principle in protecting SOGI rights.**’

Core principles — dignity, equality and non-discrimination — and their contestation have
been best demonstrated in the SOGI-rights framework. In fact, there has been a gradual
trend towards recognition of freedom from state interference in sexual conduct and non-
discrimination based on sexual orientation.®® Laurence Helfer suggests that the core
component to ensuring equal protection and non-discrimination would be the right ‘to
develop one’s personality and dignity’.%”! Helfer himself, writing in 1985, made an
important connection between sexual orientation and human rights, expanding sexual
orientation rights into the mainstream human rights discourse by applying a language of
‘personality’, ‘dignity’, and ‘equal protection’. Again, historical context becomes

important in this case because gender identity — and transgender rights more specifically

— were not subjects of discussion in the mid-1980s.

*7 See for example, CoE Committee of Minsters, Recommendation CM/Rec(2010)5.

% OAS has been adopting resolutions yearly since 2008. See, OAS Res AG/RES. 2887 (XLVI-0/16), (2016).; OAS Res AG/RES.
2863 (XLIV-0/14) (2014).; OAS Res AG/RES. 2807 (XLIII-0/13) (2013).; OAS Res AG/RES. 2721 (XLII-O/12) (2012).; OAS Res
AG/RES. 2653 (XLI-O/11) (2011).; OAS Res AG/RES. 2600 (XL-0/10) (2010).; OAS Res AG/RES. 2504 (XXXIX-0/09) (2009).;
OAS Res AG/RES. 2435 (XXXVIII-0/08) (2008).

#9 African Commission on Human and Peoples” Rights: Res 275 on Protection against Violence and other Human Rights Violations
against Persons on the basis of their real or imputed Sexual Orientation or Gender Identity (2014).

0 Aaron Xavier Fellmeth, ‘State regulation of sexuality in International Human Rights Law and Theory’ (2009) 50 William and
Mary Law Review, 797.

®! Douglas L. Donoho, ‘Relativism Versus Universalism in Human Rights: The Search Right and Cultural Relativism’ (1985) 25
Virginia Journal of International Law, 869.
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A number of human rights scholars recognize dignity, equality and a non-discrimination

clause as the gateway for rights claims.®”

Further argumentation is made that just
because the International Bill of Human Rights does not mention SOGI, it does not
necessarily mean that LGBTIQ people are not protected from discrimination under
international human rights law®” or that no freestanding rights to equality exist in

addition to those explicitly listed.®*

Both Michael Thomas and Jack Donnelly provide
the human rights frame for claiming rights, as well as creating a ground for developing
other freestanding rights.®> Donnelly placed issues of sexual orientation and human
rights within the subjective experiences of the individuals’ concerns and asserted that
‘sexual minorities are in many ways no more analogous to women than they are to
religious minorities. Although involving issues of sex and gender, and although women
and homosexuals share many similar experiences of victimization, ‘sexual minorities’
also suffer in systematically different ways from women.’®*® Through that positioning as
a ‘sexual minority’ group, Donnelly is able to develop a human rights framework via the
minority-rights protection angle and already tested strategy for claiming non-
discrimination. In doing so, Donnelly argues that in order to have a robust system of
protection, it is important to provide an explicit list of the prohibited grounds of

I.657

discrimination on SOG He then calls for a commitment to the overriding objective of

“all human rights for all’ to widen the scope of protection.®>®

2 ibid.

3 Michael Thomas, 'Teetering On The Brink Of Equality: Sexual Orientation And International Constitutional Protection' (1997) 17
(2) Boston College Third World Law Journal. 365.

% Sophie M. Clavier, 'Objection Overruled: The Binding Nature Of The International Norm Prohibiting Discrimination Against
Homosexual And Transgendered Individuals' (2011) 35 Fordham International Law Journal.

3 Jack Donnelly, Universal Human Rights in Theory and Practice (Cornell University Press 2003) 274-292.

% ibid.

7 ibid.

¥ Ibid.
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Donnelly proposes that a possible avenue for the inclusion of LGBTIQ persons under the
equality and non-discrimination framework of the ICCPR, is Article 2 of the Covenant,
and in particular the prohibition of discrimination on the grounds of ‘other status’ and
‘sex’. Despite the limitations that the [CCPR might have, he suggests the ‘interpretative
incorporation of gay rights to be read as “sex” in Article 2 and to include sexual
orientation’.®”” An example of this was given by the UN Human Rights Committee
(HRCttee): in the first-ever sexual orientation and human rights case, it found a violation
on the grounds of non-discrimination. ®® In fact, in applying the ICCPR non-
discrimination framework to sexual orientation, the Committee took a disputed action.
Although a ‘clever and provocative’ move by the Committee to find Australia in breach
of Article 2 of the covenant, it provided no grounds for such a finding.®®' Conversely,
such an interpretation of Article 2 of the ICCPR was not intended, especially at the time
of drafting the provision, and second, that this is an interpretation that is not a widely
held view even in legally advanced European countries.””® While it was important to
advance such rights within mainstream human rights law, it was largely seen as a
disconnected from the spirit of Article 2 at its travaux préparatoires. Indeed, the
Committee, without elaboration, simply stated, ‘that in its view the reference to “sex” in

Atticles 2, paragraph 1, and 26 is to be taken as including sexual orientation’,’®

inviting
criticism for lack of depth and analysis on sex and sexual orientation, or other related

issues.® However, as will be observed in the following chapters, international bodies

often avoid such detailed definition of terms, leaving much room for interpretation by

9 ibid.

 Toonen v Australia, Communication No. 488/1992, UN Doc CCPR/C/50/D/488/1992 (1994).
! ibid.

2 Donnelly (n 655) 220.

> Donnelly (n 655).

4 Toonen v Australia (n 660).
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individual states. This is rather evident in the gender-identity and prison context, which
will be discussed later and in particular in Chapters Five and Six. Following the Toonen
case, the Committee reviewed a number of other cases on non-discrimination. These
include Young v Australia and X v Colombia, both concerning discrimination on the

grounds of sex or sexual orientation.*®

The TACtHR has reviewed a few cases related to discrimination on the grounds of sexual
orientation (sexual minority status — original emphasis). The first case within the Inter-
American system to substantively address discrimination based on sexual minority status
is Atala v Chile.**® The Court found that a lesbian mother and judge, who was stripped of
custody of her three daughters by the Supreme Court of Chile, had her rights violated.
Specifically, the IACtHR found that the right to equality, together with the article on
non-discrimination, and the right to private life of the IACHR had been violated.®®’ Its
ruling stated that ‘a right guaranteed to all persons cannot be denied or restricted under
any circumstances based on their sexual orientation. Doing so contravenes Article 1(1) of
the American Convention.”®®® Two other cases against Colombia were considered at the
IACtHR, which looked at sexual orientation as a ground for non-discrimination. In both
cases — Angel Alberto Duque v Colombia and Duque v Colombia — the TACtHR
examined complaints that surviving partners of same-sex relationships were denied a

survivor’s pension on account of their sexual orientation. The Court in both cases found

3 Young v Australia, communication No. 941/2000 (2003) and X v Colombia , communication No. (2009) 1361/2005.

%S Atala Riffo and Nifias v Chile (Atala Riffo and Daughters v Chile), Merits, Reparations and Costs, Judgment of February 24 2012
(2012); accessed form http:/corteidh.or.cr/docs/casos/articulos/seriec 239 ing.pdf on 24 January 2015.

7 ibid.

8 persad (n 401).
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Colombia in breach of the principle of equality and non-discrimination.®® It explained
that the exclusion of same-sex couples from the right to a survivors’ pension under the
Colombian legislation applicable at the time of the facts (2002) had been discriminatory

on the basis of sexual orientation.®”

Possibly one of the landmark decisions on the issue of equality, non-discrimination and
sexual orientation are the cases of National Coalition for Gay and Lesbian Equality v
Minister for Home Affairs and Satchwell v President of the Republic of South Africa,

71 While both cases concerned

both brought to the Constitutional Court of South Africa.
discrimination on the basis of status, the Constitutional Court in both cases found that
unmarried couples are equivalent to married couples, when the laws are inherently

572 In the latter case, the South African Court also looked at an earlier case

discriminatory.
from Canada, Miron v Trudel, which was considered by the Supreme Court of Canada in
1995, which had held marital status to be an analogous ground protected from
discrimination.®” In a similar claim in the case of Egan v Canada, the Supreme Court of
Canada reviewed the exclusion of same-sex relationships from the common-law
definition of marriage. Deciding the case in favour of same-sex couples’ access to

pension benefits equal to those of married couples, the Court concluded that sexual

orientation was an ‘analogous ground’ to the other grounds covered by Section 15 of

9 Angel Alberto Duque v Colombia., Report No. 5/14 (2 April 2014).; Dugue v Colombia ((Preliminary Exceptions, Merits,
Egparations and Costs) (26 February 2016, Series C No. 310).

ibid.
"' National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others (CCT10/99) [1999] ZACC 17;
2000 (2) SA 1; 2000 (1) BCLR 39 (2 December 1999); Satchwell v President of the Republic of South Africa and Another
(CCT48/02) [2003] ZACC 2; 2003 (4) SA 266 (CC); 2004 (1) BCLR 1 (CC) (17 March 2003).
™ In National Coalition for Gay and Lesbian Equality v Minister for Home Affairs (n 666), the judge said that the Aliens Control
Act unfairly discriminated on the grounds of sexual orientation and marital status, by omitting to extend the benefits it conferred on
spouses to permanent same-sex life partners; equally, in Satchwell v President of the Republic of South Africa and Another (n 666),
the court held that because same-sex couples were unable to marry legally in South Africa, conjugal approximations of legal marriage
were the only life partnerships available to same-sex couples.
B Miron v Trudel [1995] 2 S.C.R. 418 (Canada).
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the Charter (equality before the law).®"*

Some setbacks have also been seen in upholding the underlying principles. In Kanane (a
case from Botswana) and Banana (Zimbabwe), the courts rejected the claim that there
had been a violation of the principle of non-discrimination. The constitutions of both
countries provide non-discrimination as a basic guarantee for human rights, as well as
containing a list of prohibited grounds. In Kanane, the Court of Appeal asserted that
public interest should be a factor when considering the legislation, in particular when
such legislation reflects a public concern. Falling back on ‘public concern’, the Botswana
Court of Appeal rejected the claim. A rather appalling paragraph contained in the Court’s
reasoning is that ‘[g]ay men and women do not represent a group or class which at this
stage has been shown to require protection under the Constitution.”®”® On the other hand,
in the Banana case, while also rejecting the claim, the Supreme Court of Zimbabwe
rejected the idea of non-discrimination, claiming that the constitution guaranteed
protection from arbitrary search and had ‘nothing whatever to do with whether or not

consensual sodomy is a crime’.®’®

The case of Kenneth Suratt and Others v Attorney General, reviewed by the Court of
Appeal of Trinidad and Tobago, took the equality and non-discrimination discussion to
another level. In fact the issue in question was the Equal Opportunity Act, which was
argued as unconstitutional in several respects and for the purposes of SOGI rights,

because it explicitly excluded sexual orientation from the prohibited grounds of

™ Egan v Canada [1995] 2 S.C.R. 513 (Canada).
% Utjiwa Kanane v The State 2003 (2) BLR 67 (CA) (Botswana).
7 Banana v State [2000] 4 LRC 621 (Zimbabwe).
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discrimination.’’” The Court argued that because the act explicitly excluded sexual
orientation from its definition of ‘sex’ (a prohibited ground for discrimination), it was
unconstitutional.*”® In that case, the Court seemed to have looked at Vriend v Alberta, in
which the Supreme Court of Canada reviewed the case of a college laboratory instructor,
dismissed from job because of his homosexuality. ©” That Court reviewed the
constitutionality of the Alberta Individual Rights Protection Act, which did not include
sexual orientation as a protected ground, and held that the act was not in compliance with

the Canadian Charter of Rights and Freedoms’ equality clause.®*

Indeed, discrimination takes place in different areas of life, and the case law that has
been produced so far reflects that. What is important is that in almost all cases where
non-discrimination is argued in sexual-orientation cases, it is applied in conjunction with
substantive rights. It is also noteworthy that in most of the non-discrimination cases, an
issue in question is sexual orientation. There are in fact few cases that reflect on gender
identity and a non-discrimination clause specifically. For example, the well-known case
of Sunil Babu Pant and Others v Nepal Government and Others specifically argued for
the third gender while looking for recognition of transgender individuals as a third
gender. The group also argued that the law prohibited discrimination on the basis of
SOGI specifically, and remedies are provided by the state.®®' The Supreme Court of
Nepal considered a much broader issue than possibly any other national court had done

on this matter. The Court looked at whether LGBTIQ people were entitled to

77 Kenneth Suratt v The Attorney General of Trinidad and Tobago [2008] UKPC 38.
% ibid.
" Vriend v Alberta [1998] 1 S.C.R. 493 (Canada).
0 ibid.
' Pant v Nepal (n 4).
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constitutional and international human rights. In reviewing the case, the Court conducted
a broader comparative analysis of the legislation and the case law available at that time,
including the newly endorsed Yogyakarta Principles, to arrive at its conclusion. The
Supreme Court in its judgment relied heavily on international standards and
jurisprudence to find that transgender people did indeed face violence, stigmatization and
discrimination,”® and hence extended the protection framework of equality and non-
discrimination to homosexuals and third-gender people.’® The Sunil Babu Pant and
Others v Nepal Government and Others case has had a great impact in expanding the
rights of transgender persons, both in the region and internationally. It also became the
very first case to recognize the rights of transgender people and allow their access to
human rights under a gender self-determination framework, as discussed in Chapter

684
Two.

Another case that was recently decided from the Supreme Court of Nepal deserves to be
highlighted here. In it, the Court looked at citizenship rights in the constitution of Nepal
and held that it would be against human rights not to provide citizenship on the basis of
identity.®®* In practice, this means that the government of Nepal will be obligated to
develop specific laws regulating the granting of citizenship on the basis of gender, and to
create an atmosphere for gender and ‘sexual minorities’ at the local level. In the petition,
advocate Hari Phuyal and former Attorney-General Sujan Pant pleaded on behalf of the

plaintiff. Together with the Sunil Babu Pant case, the latest developments in Nepal create

%2 Pant v Nepal (n 4).

3 Pant v Nepal (n 4).

4 Chapter 2.

%5 Madhav Dulal, ‘New Jurisprudence in Citizenship: LGBTI can change their name and identity’ (Pahichan 17 September 2017). At
http://pahichan.com/now-lgbti-can-change-their-name-and-identity-in-citizenship/ accessed on 17 September 2017.
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an exciting and an opportune legal environment for the realization of transgender rights.

Similarly, in a recent case from India, National Legal Services Authority v Union of India
and Others,**® non-discrimination against transgender persons (the term ‘transgender’
was defined by the Supreme Court broadly to include #ijras, eunuchs, kothis and
aravanis) was considered. While the case is very similar in nature to the previous case
from Nepal, the Supreme Court of India also looked at the historic injustice against
transgender people. The Court examined the existing legislation in the country to hold
that, due to the absence of specific legislation protecting transgender people, the
community faced discrimination in various areas of life. For this, the Court found the
‘necessity to follow the international Conventions to which India is a party and to give
due respect to other non-binding international Conventions and principles’.®®” The Court
further referenced the Yogyakarta Principles and their relevance in application of human
rights law to transgender persons. In holding the Indian government accountable, the
Court ruled that ‘Hijras, Eunuchs, apart from binary gender, be treated as “third gender”
for the purpose of safeguarding their rights under Part III of our Constitution and the
laws made by the Parliament and the State Legislature’ and that ‘[t]ransgender persons’
right to decide their self-identified gender is also upheld and the Centre and State
Governments are directed to grant legal recognition of their gender identity such as male,
female or as third gender’.®®® The ruling in this case, National Legal Services Authority v

Union of India and Others, together with that from an earlier case of Naz Foundation v

% National Legal Services Authority v Union of India and Others (Writ Petition No. 400 of 2012 with Writ Petition No. 604 of 2013).
7 ibid.
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Government of NCT of Delhi and Others,® create a strong ground for non-
discrimination claims for SOGI. In another case on gender modification on identity
documents, Mexico’s Supreme Court of Justice held that protection had to be granted to
a ‘transsexual’ and ordered that a new birth certificate be granted to him. Moreover, the
Court underlined that the constitutional principle of non-discrimination and protection of
human dignity had to be preserved.®”® Subsequently, in 2004 Mexico City amended its
Civil Code to permit an individual to change the name and gender on their birth
certificate. ' Specifically, the Mexico City Civil Code was amended to allow
modification of a person’s birth certificate. Later in 2014, Mexico City also passed a law

to permit transgender individuals to legally change their gender without a court order.**

Over the years, the meaning of non-discrimination has changed. That is particularly
noticeable in the context of SOGI. If, for example, in early legal standards and cases no
explicit mention of the concept of non-discrimination on the basis of SOGI as a
prohibited ground is found, over the period under review, the use of the phrase ‘other
status’ has become common. It indeed reflects the fact that the nature of discrimination
has changed over time. ‘Other status’ grounds have become of a ‘comparable nature to
the expressly recognised grounds’.”® For example, the CESCR has argued that the “other

ground’ reflects on both the nature of discrimination as an act and on the covenant as a

% Naz Foundation v Government of NCT of New Delhi and Others, Writ Petition No. 7455/2001.
%" Human Rights Watch, ‘Important International Jurisprudence Concerning LGBT Rights’ 29 May 2009.; at
https://www.hrw.org/mnews/2009/05/25/important-international-jurisprudence-concerning-lgbt-rights# National Courts accessed on 9
March 2014.
Zz' Austrian Red Cross, Mexico: Sexual orientation and gender identity (SOGI): COI Compilation, May 2017.
> ibid.
%3 UN ESCR Committee, General Comment No. 20 (n 515).
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4
694 Some human

living instrument that is able to accommodate emerging challenges.
rights mechanisms have also adopted specific language to ensure more openness to the
protection of SOGI. The UN Committee Against Torture (CAT Committee) in its
General Comment 2, while trying to reinforce the principle of non-discrimination
towards LGBTIQ persons, specifically includes the language of ‘gender’, ‘sexual
orientation’ and ‘transgender identity.”®> SOGI has progressively been added to the list
of prohibited grounds by treaty bodies through their jurisprudence. Almost all treaty
bodies and SPs mechanisms now include a non-discrimination clause in their
recommendations in relation to SOGL®*® For example, the CESCR has issued General
Comment on the ‘Right to sexual and reproductive health’, ‘Non-discrimination in
economic, social and cultural rights’, the ‘Right to Social Security’, the ‘Right to Water’,
the ‘Right to the highest attainable standard of health’ and the ‘Right to Work’, all
including reference to SOGI. Similarly, the CRC Committee has redrafted the
commentary on the °‘Right of the child to freedom from all forms of violence’,
‘Adolescent health and development in the context of the Convention on the Rights of
the Child’ and ‘HIV/AIDS and the rights of the child’ so that all now have some
reference to the rights of LGBTIQ persons.”’ The CEDAW has also issued either
general comments or concluding observations and reports that specifically outline

protection frames for lesbian and transgender women.*®

Such a wide recognition and acknowledgement of SOGI means that the treaty bodies

%4 UN ESCR Committee, General Comment No. 20 (n 515).
% UN CAT, General Comment No. 2 (Article 2) (2008) UN Doc CAT/C/GC/2., para. 21.
9 See for example, UN CESCR, General Comment No 22 (Art 12) (2016) UN Doc E/C.12/GC/22.
“7UN CEDAW, General Recommendation No 28 (Art 2) (2010) UN Doc CEDAW/C/GC/28.; para 18.; UN CEDAW, General
descommendation No 27 (2010) UN Doc CEDAW/C/2010/47/GC.1. para 13.
ibid.
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have started to explicitly include the prohibited grounds of SOGI in the interpretation and
implementation of the treaty they monitor. If in the early 2000s there was hardly a report
by the SPs mechanisms containing LGBTIQ-related issues, nearly all reports now
contain narrative on violations against LGBTIQ people. For example, at the latest
(35th) session of the UN HRC in June 2017, up to 22 reports were received from various

UN SRs that included the language of non-discrimination and SOGI.*”

Establishing non-discrimination in regional human rights mechanisms has also taken
time. The ECtHR, despite having ruled in the Dudgeon case (discussed in more detail
below) that the applicant’s right to private life had been violated, noted that, because it
had found a breach of Article 8 (right to private life), it was unnecessary to consider the
non-discrimination clause.”® It took another 18 years for the ECtHR to establish that a
difference in treatment based on sexual orientation was a violation of the applicant’s
rights under the non-discrimination clause. In the case of Salgueiro da Silva Mouta v
Portugal, the ECtHR found a breach of the claimant’s right to non-discrimination in

conjunction with violation claims under privacy rights.”"’

Application of the non-discrimination clause to transgender persons was litigated slightly
later. It was not until 2010 that the ECtHR issued a judgment — in PV v Spain — where it

stated that ‘transsexuals are entitled to the enjoyment of human rights, which are

702

enshrined in the Convention without discrimination’.”” In that case, however, the Court

“ ILGA World, ‘Email newsletter on “Analysis of UN Human Rights Council™’, June 2017.
7 Case of Dudgeon v The United Kingdom (Application no. 7525/76), 22 October 1981.

"' Salgueiro Da Silva Mouta v. Portugal App no 33290/96 (ECtHR 21 December 1999).

"2 PV v Spain App no 38305/97 (ECtHR, 14 November 2000) para 31.

186



linked ‘transsexuality’ to dysphorie sexuelle, once again highlighting a heavy reliance on
the medical model of transgender and ‘transsexual’ concepts.’”> More recently, however,
without lengthy reasoning, the ECtHR clarified explicitly that all transgender people are
protected on the grounds of gender identity too. In another case against Georgia, in 2015,
the Court further reiterated that the prohibition of discrimination under Article 14 of the

4
1’70

ECHR duly covers questions related to SOG expanding the prohibited grounds for

discrimination to include the protection of LGBTIQ persons.

On a few occasions, however, courts have also found a breach of dignity in cases of
LGBTIQ persons. In 2010, the High Court of Uganda reviewed the case of Kasha
Jacqueline, David Kato Kisule and Onziema Patience v Rolling Stone Ltd and Giles
Muhame, where the applicants were contesting the state’s conduct as interfering in their
private lives in breach of their rights to human dignity and protection from inhumane

treatment.’*

After some deliberation, the Court found that the applicants’ right to human
dignity and protection from inhumane treatment was threatened, thereby representing a
violation of the country’s constitution.””® Another similar case considered earlier by the
High Court was a claim of Mukasa and Oyo v Attorney General, High Court of Uganda
at Kampala."" In that case, the Court ruled that the police and government officials had

breached the constitutional rights of the appellant. The High Court relied on international

standards and norms to argue for the grounds of underlying principles of human rights

7% ibid.
" Identoba v Georgia App no 73235/12 (ECtHR, 12 May 2015).
"% Kasha Jacqueline, David Kato Kisule and Onziema Patience v Rolling Stone Ltd and Giles Muhame, High Court of Uganda at
Kampala (30 December 2010).
7% ibid.
"7 Mukasa and Oyo v Attorney General, High Court of Uganda at Kampala (22 December 2008).
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and their applicability in the case. Both of those cases concerned LGBTIQ activists in

Uganda and their public activism for SOGI rights.

Possibly one of the most recent rulings linking dignity, equality and non-discrimination
is in the case of Caleb Orozco v AG of Belize.”” The claimant challenged section 53 of
the 1981 Criminal Code of Belize, which read that ‘every person who has carnal
intercourse against the order of nature with any person or animal shall be liable to
imprisonment for ten years’. Finding the clause unconstitutional, the Supreme Court of
Belize accepted the claims on almost all points and affirmed the protection grounds for
SOGI to guarantee human dignity, right to privacy, right to freedom from discrimination,

freedom of expression and the equal protection of the law.””

Those cases illustrate intrinsic links between the principles, but also as to how important
they are in obtaining justice for those whose rights are violated. With the increased
awareness of the issues of non-discrimination and SOGI, as well as legislative changes
around the world to accommodate SOGI, case law asserting SOGI as a prohibited ground
of discrimination is increasing. At the same time, the number of countries that recognize
SOQGI in their constitutions has also risen. At least 10 countries have constitutions that
include SOGI as a protected ground.”'’ It is also interesting to note that all three
principles — dignity, equality and non-discrimination — have best been served in

conjunction with substantive rights, particularly the right to private life. In other words,

"% Caleb Orozco v AG of Belize, Supreme Court Claim No. 668 of 2010.

7 ibid.

7' Raub, Amy, Adéle Cassola, Isabel Latz, and Jody Heymann, ‘Protections of Equal Rights Across Sexual Orientation and Gender
Identity: An Analysis of 193 National Constitutions’ (2016) 18 Yale Journal of Law and Feminism, 149-69.
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underlying principles and substantive rights have had a mutually reinforcing effect in
advancing SOGI rights, which further addresses the limitations imposed by the common
principles versus specific-rights discourse. The rest of this chapter provides analysis of

two specific rights that are argued to be specific for transgender persons.

4. Transgender Specific Rights

4.1. Are there really transgender-specific rights?

The question that is raised sometimes in relation to SOGI rights are new ones that fall
outside the remit of the existing human rights framework. In fact, such was the position
of hostile countries at the UN level too that used the argument to oppose SOGI
resolutions at the HRC and even more, attempted to undermine already established

mandate of the Independent Expert on SOGI.

This thesis has so far argued that there are transgender-specific rights, which are not a
new set of rights instead are existing ones that need specific attention for transgender and
other LGBIQ groups due to the historic oppression and abuse they have experienced.
Specifically, for transgender persons, it includes their right to gender identity and
recognition before the law. Like any other individuals, transgender persons are entitled to
rights and freedoms enshrined in the International Bill of Human Rights and regional
human rights instruments. Therefore, only those specific rights that are most discussed in

the context of transgender persons are addressed in this thesis.
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4.2. Gender identity and right to be recognized before law (right to personhood)

The right to identity includes the right to self-determination and the right to define one’s
own gender identity, as well as to express such identity. Gender identity as a right as
understood today was first defined under the Yogyakarta Principles, which provide that
gender identity is understood to refer to each person’s deeply felt internal and
individual experience of gender, which may or may not correspond with the sex
assigned at birth, including the personal sense of the body (which may involve, if
freely chosen, modification of bodily appearance or function by medical, surgical
or other means) and other expressions of gender, including dress, speech and
mannerisms.” "’
Earlier, in 1996, a statement on the International Bill of Gender Rights was adopted at
the International Conference on Transgender Law and Employment Policy asserting that
‘gender identity was a fundamental right that allow individuals to define, and redefine as
their lives unfold, their own gender identities, without regard to chromosomal sex,
genitalia, assigned birth sex, or initial gender role’.”"? Paragraph 2 of the same document
provides that ‘given the right to define one’s own gender identity, all human beings have
the corresponding right to free expression of their self-defined gender identity’.”"

Internal experience, embodiment, identity and personhood repeatedly appear in the

definition of gender identity.

In a philosophical tradition, identity can be defined as the connectedness of the general

" Introduction to Conference of International Legal Scholars, Yogyakarta, London., Nov. 6-9, 2006.

"2 International Bill of Gender Rights, 4 July 1996, Houston, Texas, USA. Available from http://www.transgenderlegal.com/ibgr.htm.
accessed on 3 October 2014.
7 ibid.
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and the individual, that is, as sameness under discontinuous conditions.”'* Some scholars
argue that the first conceptual application of term ‘identity’ occurred at the beginning of
the nineteenth century. In Presentation of My System of Philosophy, Friedrich Schelling
first conceptualized his system of ‘absolute identity’, which he further developed in later
work.”"® Friedemann Pfifflin argues that it is Schelling’s work on identity with which ‘he
laid the foundation for identity to become a central epistemological concept of the

modern history of philosophy’.”'®

Charles Taylor, in writing about personhood and personal identity, argued that every

£.7'7 He wrote:

individual defines him or hersel
I define who I am by defining where I speak from, in the family tree, in the social
space, in the geography of social statuses and functions, in my intimate relations
with the ones I love, and also crucially in the space of moral and spiritual
orientation within which my most important defining relations are lived out.”'®

Taylor further provided two conceptions of persons, both of which share the ordinary
notion of a person, defined by certain capacities:
a person is an agent who has a sense of self, of his/her own life, who can evaluate
it, and make choices about it. This is the basis of respect we owe persons... The
central import of all this for our moral thinking is reflected in the fact that these
capacities form an important part of what we should respect and nourish in human
beings.”"”

Perhaps that understanding of personhood and its centrality to the UDHR served as a

foundation for the arguments put forward by Heinze in his essay, ‘Sexual Orientation — A

' Friedemann Pfifflin, ‘Remarks on the History of the Terms Identity and Gender Identity’ (2011) 13 (1) International Journal of

Transgenderism, 13-25.

7 ibid.

7% ibid.

77 ibid.

'8 Charles Taylor, Sources of the Self: The Making of the Modern Identity, (Harvard University Press 1989) 27.

% Charles Taylor, 'The Concept of a Person', Philosophical Papers. Volume 1. (Cambridge University Press, 1985) 100.
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Human Right’, for a specific right to personhood in the context of sexual orientation.
Heinze argued that human dignity, identity and personhood were indeed the core of
sexuality and sexual orientation.””’ To qualify his argument, Heinze asked whether
personhood itself implied the inner capacity of individual dignity and identity. If
sexuality is not simply a part of the person, neatly divisible from the rest, nor merely a
chimerical charade of fantasies or desires, but fundamental to individual existence, or
more simply, fundamental to human existence,””', does it not mean that sexuality, SOGI

are core elements of personhood?

Personhood has long been a central principle of human rights. The UDHR makes a
reference to human beings — ‘all human beings are born free and equal in dignity and
rights’.””> To make a concept of personhood a human rights argument for legal purposes,
Jens David Ohlin in his paper ‘Is the Concept of the Person Necessary for Human
Rights?’ identifies three basic classes of arguments: 1) personhood as synonymous with
biological human beings (naturalistic argument); 2) person in a non-naturalistic sense;
and 3) personhood as a signal to the conclusion of an argument (normative use).’*
Although those three arguments do not necessarily exhaust all possible uses for the
concept, they do nonetheless cover the vast majority of human rights claims about

persons. Indeed, this further means that personhood is in fact a bundle of rights,

entitlements, privileges, obligations and duties that are distributed to different types of

™ Heinze (n 596).160-161.

7! ibid.

72 UDHR, Article 1.

7 Jens David Ohlin, ‘Is the Concept of the Person Necessary for Human Rights?” (2005). Cornell Law Faculty Publications, 434.
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legal persons in different ways.’** Furthermore, personification does not necessarily
entail the same collection of rights, privileges and entitlements, or the same sort of

.. : 2
capacities, for each person recognized.””

Gender-identity recognition in law has attracted attention since activists and transgender
persons themselves have managed to achieve some recognition either at the national or
international level. Legal recognition of individuals is enshrined under international
human rights law and legal personhood is considered the ‘benchmark’ for the distribution
of rights and entitlements in civil law.”* In this respect, recognition of legal personality
is linked to the prohibition of discrimination, which is necessary for the possession of

human rights. It also shall serve as a precursor to legal capacity.’”’

The right to be recognized before the law is set out in core international human rights
treaties.””® Article 16 of the ICCPR provides that all human beings have the basic human
right to be recognized as a person before the law.””” According to this provision,
everyone shall be granted the ‘capacity to be a person before the law’. In other words,
this means that anyone recognized in the law is a potential bearer of legal rights and
obligations. As noted by Fernando Volio, legal personality is a crucial aspect of
expressing oneself freely. In the words of Volio, legal personality

distinguishes one man from others and permits him to assert his essential dignity

2% Saru M. Matambanadzo, ‘Embodying Vulnerability: A Feminist Theory Of The Person’ (2012) 20 Duke Journal of Gender Law
and Policy.

7 ibid.

7 ibid.

" Nowak (n 626) 369.

7 UDHR Article 6.; ICCPR, Article 16.; CEDAW, Article 15.; CRC, Article 8.; American Convention on Human Rights, Article 3.;
and African Charter on Human Rights, Article. 5.

7 The French text states, ‘Chacun a droit a la reconnaissance en tous lieux de sa personnalité juridique’.

In Spanish, the Article reads, ‘Todo ser humano tiene derecho, en todas partes, al reconocimiento de su personalidad juridica’.
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erga omnes. It concentrates the attention of the legal order upon each human
being. It gives to the essential dignity of the human being reality in law. Without
it, man would not be truly free, for he would be subject to injustice and injury
without legal remedy.”*"

At the regional level, this right is enshrined in Article 3 of the IACHR”' and in Article 5

of the Banjul Charter.”?

The right to be recognized before the law was not included in
the European instruments, however. In particular, the ECHR does not contain such
wording, nor does it explicitly mention the right to personhood, as it seemed
‘unnecessary’ to specify the wording when such ‘could be deduced from other articles in
the Convention’.”* The impact of that approach by the ECHR on the interpretation of the
Convention and both the right to privacy and personhood are discussed below. It is clear
from the travaux préparatoires of the ECHR, however, that personhood was understood

as a core to the right to private life.”*

Article 16 of the ICCPR, on the other hand, stipulates that ‘everyone’ has the right to
have his or her status and capacity recognized in the legal order.”*> Everyone, ‘a person’,
with status and capacity in the legal order — each has rights and assumes obligations. At
the same time, the capacity of human beings to be persons before the law begins at birth

and terminates at death.”*® In addition, an important term in Article 16 is ‘recognition’.

7 Fernando Volio, Legal Personality, Privacy, and the Family, in L. Henkin (Eds.), The International Bill of Rights: The Covenant
on Civil and Political Rights (Columbia University Press 1981) 186.

! Inter-American Convention on Human Rights, Article 3 (Right to Juridical Personality): Every person has the right to recognition
as a person before the law.

72 African Charter on Human Rights, Article 5: Every individual shall have the right to the respect of the dignity inherent in a human
being and to the recognition of his legal status (...).

7 Nowak (n 626) 369.

** European Commission of Human Rights, Preparatory Work on Article 8 of the European Convention on Human Rights, DH (56)
12., Strasbourg, 9 August 1956. At http://www.echr.coe.int/LibraryDocs/Travaux/ECHR Travaux-ART8-DH(56)12-EN1674980.pdf.
Accessed on 13 March 2015.

73 ICCPR, Atticle 16.

¢ Nowak observes that the duty set forth in Article 24 (2) ICCPR to register every child immediately after birth plays an essential
role in the recognition and protection of legal personality. See, Nowak (n 626) 372.
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As Volio notes, this term was used to reinforce the right set out in that provision by
stressing that the right should be ‘recognized’ as a fundamental human right rather than
‘conceded’ by virtue of the covenant.””’ The use of the term ‘everywhere’ was also the
subject of debate during the travaux préparatoires. According to Volio, the inclusion of
the term ‘everywhere’ meant that ‘a state party cannot deny the right of “personhood”
under Article 16 even to persons not subject to its jurisdiction’.”*® By explicitly affirming
the right to personhood and application of such right without a restriction on jurisdiction,
it is clear that the travaux préparatoires focused on emphasising the fundamentality of

this right, as well as the importance for States to observe and monitor it.

The HRCttee has not used Article 16 of the ICCPR in the context of gender identity, or
SOGI more generally.””® So far, the Committee has established the usefulness of Article
16 in the context of forced disappearance, and has discussed the right to recognition
before the law in conjunction with the prohibition of torture, the right to liberty and
security of person, arbitrary arrest and detention and respect for the inherent dignity of
the human person. In this context, the Committee seems to have argued that Article 16 of
the ICCPR is concerned when the state authorities intentionally remove a person from
the protection of the law for a prolonged period of time if the victim was in the hands of

the State authorities when last seen and, at the same time, if the efforts of his or her

7 Volio (730) 188.

7% Volio (730) 189.; Also, according to Nowak, the use of the term ‘everywhere’ ‘does not permit the conclusion that by way of
Article 16 the States parties assumed obligations regarding international co-operation going beyond the territorial scope of application
set out in Article 2(1)” (Nowak (n 626) 371).

7 For an analysis of the jurisprudence of the Human Rights Committee under this provision, see S. Joseph, J. Schultz and M. Castan,
op. cit., pp. 300 ff. and M. Novak, op. cit., pp. 373 ff. Several reasons have been adduced to explain the lack of jurisprudence under
this provision. Some commentators note that Article 16 is limited in scope, and the right it establishes overlaps with other rights that
have been more prevalent in the case law of the HRC, such as freedom from discrimination (Articles 2, 3 and 26) or the right to a fair
trial (Article 14). Other commentators suggest that the silence of the HRC could even indicate that this right is no longer breached on
a common basis, though they recognize that “that may be wishful thinking” (S. Joseph, J. Schultz and M. Castan, op. cit., p. 302).
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relatives to obtain access to potentially effective remedies, including judicial remedies
have been systematically impeded.”** The HRCttee notes that, due to the circumstances
in which disappeared persons are placed, i.e. deprivation of their capacity to exercise
entitlements under law as a direct consequence of the actions of the state, it must be
interpreted as a refusal to recognize such victims as persons before the law.”*! Indeed,
enforced disappearance is a theme that requires research in its own right and this thesis
does not aim to analyse the subject. However, what is important to note is the HRCttee’s
approach to the interpretation of Article 16. Since the Grioua case in 2003, the
Committee has applied the same interpretation of Article 16 in other case law. In that
regard, the Committee questioned state interference in the exercise of the right to
personhood before the law and analysed the obligation of the state to withhold from

interference in the enjoyment of the rights enshrined in the ICCPR.”**

For the purposes of
recognising the person before the law, however, there still seems to be a room for further
interpretation. In other words, while the HRCttee has made links between Article 16 and
other rights under the ICCPR, it still has not addressed the core question of the right to
recognition before the law. There are questions about having recognition before the law
in the first place, as well as who may or may not have recognition and on what basis.

Those aspects of Article 16 as it particularly relates to transgender persons’ recognition

before the law remain unaddressed.

™ Messaouda Grioua Nee Atamna and Mohamed Crioua v Algeria, (2007) UN Doc. CCPR/C/90/1327/2004.

! ibid.

™ Messaouda Kimouche, née Cheraitia, and Mokhtar Kimouche v Algeria, Communication No. 1328/2004 (2007) UN Doc.
CCPR/C/90/D/1328/2004..; Zohra Madoui v Algeria, communication No. 1495/2006 (2008) UN Doc. CCPR/C/94/D/1495/2006.;
Hisham Abushaala v Lybia, Communication No. 1913/2009 (2013) UN Doc. CCPR/C/107/D/1913/2009.
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The right to recognition before the law is a core to forming human dignity. Manfred
Nowak suggests that Article 16 should in fact be considered as the core of the ICCPR,
due to its systematic and intrinsic connection to all the other provisions of the
covenant.”* This further means that, in order to have access to the rights under the
ICCPR, one must first have his/her capacity as a person recognized before the law, which
starts from birth.”** Nowak further asserts ‘without this right, the individual could be
degraded to a mere legal object, where he or she would no longer be a person in the legal
sense and thus be deprived of all other rights, including the right to life’.”*> Applying this
criticism to the HRClttee, it becomes clear that it [the Committee] must address the issue
to ensure the close of the gap in the legal interpretation. Nowak’s interpretation is
perhaps most relevant for transgender persons too, who are often denied legal recognition
of their gender. If the ‘right to recognition before the law’ allows the individual to be
recognized as a person in the legal order, and such recognition is a necessary pre-
requisite to all other rights, having gender identity recognized before the law to allow
transgender persons to become fully subjects of the legal order is a foundation to

materialize the rights and freedoms in full capacity.’*°

The difficulty, however, of adjudicating Article 16 of the ICCPR in relation to
transgender persons’ legal gender recognition lies in the fact that no cases have been
brought to the HRCttee under this particular claim. No scholarship so far seems to have

argued that gender legal recognition should be discussed under Article 16 (recognition

™ Nowak (n 626) 372.
™ Nowak (n 626) 372.
™5 Nowak (n 626) 369.
™ Nowak (n 626) 369.
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before the law). It seems that the question that should be asked here is whether such
reluctance is related to the ‘gender versus sex’ discourse, or perhaps whether the fact that
international human rights treaties are still based on binary models of the sexes means
that human rights mechanisms are still not ready to address the right to the legal gender-

identity recognition of transgender persons.

The UN treaty bodies have not so far specifically looked at the case of the right to gender
identity under the right to personhood provision. As outlined in this chapter, the primary
body to do so would have been the HRCttee, which has yet to develop its thinking on the
issue. And even though there have not been individual communications on this particular
issue, the Committee seems to have improved in including the terminology in its
communication with states.”*’ In the regional mechanisms, however, due to the fact that
the ECHR does not have the same article as other human