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Introduction 

Protection of civilians under International Humanitarian Law (IHL) is provided through two ways one is 

through restriction on the conduct of hostilities1 and second through respect and protect provisions.2 

The respect and protect provisions apply to civilians3 as long as they do not directly participate in 

hostilities. Besides the general protection available to all civilians, certain provisions are reserved for 

certain categories of civilians. There are some provisions reserved for only those civilians falling in 

enemy hands4 these are given based on nationality and location of the civilian. Similarly, there exists 

another set of protection provision granted to certain individuals based on their personal characteristics 

or profession, known as Special Protection. 

Special Protection, in the absence of a formal definition, is construed as a complementary protection 

which is provided over and above the general protection, either about the vulnerability of the population 

or on account of the function they perform. 5 These provisions are in addition to the general protection 

laws applicable to all individuals not directly participating in hostilities.6 It has been reserved in IHL for 

the women, children, wounded, sick and shipwrecked, medical and religious personnel, elderly, civil 

defence personnel and to certain specific objects and areas under the Geneva Conventions (GC) and 

Additional Protocols(AP).7 

                                                 
1 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International 
Armed Conflicts (Protocol I), 8 June 1977 (adopted on 8 June 1966, entered into force on 7 December 1978 ) 1125 UNTS 3, 
(AP-I) Art 48, 51(2) API,  85(3) of AP-I, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977( adopted on 8 June 1977, entered into 
force on 7 December 1978) 1125 UNTS 609 (AP-II), Art 13  
2 Egs.  Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field 
(adopted on 12 August 1949, entered into force on 21 October 150 ) 75 UNTS 31( GC I) Art 23  , Geneva Convention Relative 
to the Protection of Civilian Persons in Time of War (adopted on 12 August 1949,entry into force on 21 October 1950) 75 UNTS 
287(GC IV)Art 14, Art 15 GC IV, Art 59 AP-I and Art 60 AP I, Article 75 AP-I, Art 4 of AP-II, Article 3 of GC  
3 Some provisions are only applicable in International Armed Conflict 
4 Eg. Art 4 of GC IV, All provisions in GC IV except part II 
5 Fritz Kalshoven, ‘On – Combatant Persons: A Comment to Chapter 11 of the Commander’s Handbook on the Law of Naval 
Operations’, Reflections of the Law of War Collected Essays (Nijhoff 2007). 
6 Michael Bothe and others, ‘Part IV: Civilian Population’, New Rules for Victims of Armed Conflicts Commentary on the Two 
1977 Protocols Additional to the Geneva Conventions of 1949 (2 edn,Nijhoff 2013). 
7 For eg Children: GC IV Articles 23–24,38,50,76;  AP-I 89;AP-II Article70(1), 77(1), 4(3) 
Medical : GC I Articles 24–26; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 
Members of Armed Forces at Sea (adopted on 12 August 1949, entered into force on 10 October 1950) 75 UNTS 85 
(GC II) Article 36, GC-IV Article 20;  AP-II Article 9(1) 
Religious: Article 24 GCI, Article 36 GCII, Article 15(5) AP-I, Article 9(1) AP-II 
Women :GC-I, Article 12(4);GC-II, Article 12(4); Geneva Convention Relative to the Treatment of Prisoners of War , 12 August 
1949, 75 UNTS 135,(GC III) Article 14(2); GC IV Article 27(2); AP-I, Article 76(1) 
Elderly:GC III Articles 16, 44–45 and 49 ;GC IV Articles 17, 27, 85 and 119. 
Wounded and Sick :GC III Articles 16, 30, 44–45, 49 and 110; GC IV Articles16–17, 21–22, 27,85,119 and127  

https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=4BEBD9920AE0AEAEC12563CD0051DC9E
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=73D05A98B6CEB566C12563CD0051E1A0
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Providing protection to certain groups of people on account of their membership of an occupational or 

social group is not a new phenomenon. In the eleventh century for instance ‘Peace of God’ protected 

clerics, merchants and the poor on the ground of their specific role in society. 8 

The reason behind the need for Special Protection changed over time. To illustrate the same one can 

see the change behind the reasoning behind providing special protection to women. At first, it was on 

account of the laws of war being based on chivalry, humanity and religious values. 9 Which entailed a 

need to protect non-combatants, who at the time mainly comprised of women, children and old men.10  

The need to protect women and children was on account of their view as intrinsically weak.11  Which 

led to the presumption of their being incapable of bearing arms and committing acts of hostility.12 

Women were especially considered ‘vulnerable’ and ‘helpless’.13 Their attributed innocence and 

vulnerability led to the need to protect them deeming them powerless.’ 14 Later on, the differential 

treatment between the sexes was attributed besides the weakness, to the honour and modesty of the 

women. 15The vulnerability was then understood as a consequence of social, cultural and political 

factors not on biology16 as was the case initially. Only recently were the special provisions justified on 

account of women’s specific needs and particular physical and psychological risks.17 

Along with the reasoning behind it the nature of Special Protection has developed over time.  At first, 

specific provisions provided extra protection on account of weakness or inherent vulnerability, but it 

evolved into provisions accommodating the special needs of certain populations where general 

protection was inadequate. A change in society’s perception of the women and the change in the roles 

in armed conflict, i.e. taking an active part in hostilities,18 led to a shift in the understanding of these 

special provisions. 

                                                 
8Amanda Alexander, ‘The Genesis of the Civilian’ (2007) 20 Leiden Journal of International Law 359. 
9 Theodor Meron, ‘The Humanization of Humanitarian Law’ (2000) 94 The American Journal of International Law 239. 
10ibid. 
11 Medina Haeri and Nadine Puechguirbal, ‘From Helplessness to Agency: Examining the Plurality of Women’s Experiences in 
Armed Conflict’(2010)92IRRC 103. 
12 Meron (n 9). 
13 Haeri and Puechguirbal (n 11). 
14 ibid. 
15 GCI Art 12(4), Knut Dörmann, Jean-Marie Henckaerts and International Committee of the Red Cross, Commentary on the 
First Geneva Convention : Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 
Field.  
16 Haeri and Puechguirbal (n 11). 
17Robin Geiss, Helen Durham and International Committee of the Red Cross, ‘Protection and Care of the Wounded and Sick’, 
Commentary on the First Geneva Convention (CUP 2016). 
Art 12(4) GC-I 
18 Charlotte Lindsey, ‘Women Facing War: ICRC Study on the Impact of Armed Conflict on Women’.. 
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Despite the change in the perception of women’s vulnerability the requirement for the special protection 

persists, more than before.19 As there is now an increasing understanding that women experience 

armed conflict differently than men.20 The experience of men is seen as the starting point for the 

formulation of IHL. 21 In a world where the position of men and women are not the same, 22 and women 

experience the same conflict differently formulation of laws from the experience solely of men would be 

unfair 23 and inaccurate. This conclusion is not only relevant for men and women but can be extrapolated 

to other vulnerable categories of civilians. For instance, the Special protection afforded to children 

means that children should be treated differently compared to the ordinary rules of IHL.24 Thus it is 

required for IHL to adequately respond to different categories of people according to their lived 

experience and requirements.25 This is where Special Protection can play a role as it applies to different 

groups of individuals.  

It is not only women, children and other categories mentioned above that have specific needs and 

requirements during an armed conflict but also the disabled, elderly and LGBTI community among 

others who would benefit from similar specific protection. This thesis proposes to expand Special 

Protection to include other vulnerable groups of people.  Granting these groups special protection would 

not take away from their or other civilian’s general protection26 but be in addition to the existing general 

protection.   The proposal of the expansion of Special Protection to include other vulnerable groups 

draws influence from human rights law where there has been a shift from universal laws for everyone 

to more special category-based laws.27 This shift would allow for tailored protection for the vulnerable 

groups of individuals that would incorporate their lived experiences and specific requirements during an 

armed conflict.  

The usage of the term vulnerable is not meant that the members are necessarily weak or innocent. As 

members of vulnerable groups are known to actively partake in active hostilities. The existence of 

                                                 
19Geiss, Durham and International Committee of the Red Cross (n 17). 
20 Judith Gardam and Hilary Charlesworth, ‘Protection of Women in Armed Conflict’ (2000) 22 Human Rights Quarterly 148. 
21 ibid. 
22 Fernando Tesón, ‘Feminism and International Law: A Reply’ (1993) 33 Virginia Journal of International Law 647. 
23 Gardam and Charlesworth (n 20). 
24 Carolyn Hamilton and Tabatha Abu EL Haj-, ‘Armed Conflict: The Protection of Children under International Law’ (1997) 1 
International Journal of Children’s Rights 1. 
25 Alice Priddy, ‘Disability and Armed Conflict’ Geneva Academy <https://www.geneva-academy.ch/joomlatools-files/docman-
files/Academy Briefing 14-interactif.pdf>. 
26 Sandesh Sivakumaran, ‘Sexual Violence against Men in Armed Conflict’ (2007) 18 Eur J Intl L 253. 
27 Convention on the Elimination of All Forms of Discrimination Against Women,(Adopted on 18 December 1979, entered into 
force, 3 September 1981) 1249 UNTS 13,(CEDAW); Convention on the Rights of the Child,(Adopted on 20 November 
1989, entered into force on 2 September 1990) 1577 UNTS 3, (CRC); International Convention on the Protection of the Rights of 
All Migrant Workers and Members of their Families,(Adopted on 18 December 1990,entered into force 1 July 2003) 2220 UNTS 
3 (CMW); Convention on the Rights of Persons with Disabilities (Adopted on 24 January 2007, entered into force 3 May 2008) 
2515 UNTS 3(CRPD) 
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specific rules for such groups who are inherently different from one another is partly on account of their 

being more susceptible to abuse. 28 The development of IHL reflects in part which populations require 

particular help depending on the nature of the conflict, the degree of awareness and concern for specific 

needs. 29  These particular rules are designed in a manner to reduce the likelihood of abuse and based 

on notions of justice, equality and dignity. 30 

To expose the lacunae in the existing protection under IHL for vulnerable groups, I have chosen as 

examples disabled, elderly and LGBTI people. Although the elderly have existing special protection 

under two provisions of IHL, which regard to evacuation31 and creating safety zones32. I shall argue for 

more holistic protection.  The reason behind choosing these three groups as examples is elaborated 

below. 

There is a pattern among humanitarian documents of persistently equating the vulnerability of women, 

children and the elderly during armed conflict describing them to be in need of protection. For instance, 

the 2008 Annual ICRC report stated that ‘civilians population becomes increasingly caught up in armed 

conflict, specific problems may engender or exacerbate vulnerability among women, children, the 

elderly or minorities.33 ‘This reveals a thread of victimization where those social groups are considered 

vulnerable where there is a pre-existing risk of exploitation or marginalization such as in the case of 

women, children, the elderly and disabled’. 34 As war is known to exacerbate the pre-existing inequalities 

prevailing in societies.35 The vulnerability of these groups during armed conflict would only worsen their 

already problematic state during peacetime. Moreover, the ICRC in their customary IHL study has 

endorsed the Special Protection of elderly and disabled during both International and non-international 

armed conflicts.36Along with the elderly and disabled, the LGBTI group also need special protection 

during armed conflict. As the LGBTI are already particularly vulnerable during peacetime but during 

conflicts, they become one of the least protected with no proper nonformal means of protection. 37 

                                                 
28 Louise Doswald-Beck, ‘Vulnerable Groups during Armed Conflict and Other Violence’, Human Rights in times of conflict and 
terrorism (2011).  
29 ibid. 
30 ibid. 
31 Article17, GC IV  
32 Art 14, GC IV 
33 ICRC, Annual Report, May 2009 https://www.icrc.org/en/doc/resources/documents/annual-report/icrc-annual-report-2008.htm 
34 Haeri and Puechguirbal (n 11). 
35 Judith Gardam, ‘’Women, Human Rights and International Law’ (1998) 38 IRRC 421. 
36 Jean-Marie Henckaerts and others, Customary International Humanitarian Law (CUP 2005)  Rule 138. 
37 Alon Margalit, ‘Still a Blind Spot: The Protection of LGBT Persons during Armed Conflict and Other Situations of Violence’ 
[2019] IRRC 1. 

https://www.icrc.org/en/doc/resources/documents/annual-report/icrc-annual-report-2008.htm
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It is essential to note at this point that people who identify as members of these three groups may 

appear in the IHL context as either civilians or as combatants / directly participating in hostilities. This 

thesis shall exclusively be dealing with these three categories in the capacity of civilians.  

 

This thesis shall first discuss the interplay between IHL and International Human Right Law (IHRL) 

specifically focusing on how IHRL has influenced IHL in the past, IHRL can be read into existing IHL 

provisions and later on to supplement existing IHL framework. The next section will then examine each 

above-mentioned group i.e. disabled, elderly and LGBTI during armed conflict. It shall first asses if they 

are vulnerable during armed conflict, then inspect the existing IHL provisions, and later the IHRL 

provisions and assess whether these provisions can together provide adequate protection to these 

vulnerable groups. The last section shall explain how to expand the Special Protection to other 

vulnerable groups is in line with IHL basics principles and there needs to be a move towards more 

group-based protection akin to human rights law.  For these vulnerable groups to be able to equally 

enjoy and access the same level of protection given to general civilians.  

I. IHRL interaction with IHL 

I.1 Movement of IHRL towards category-based rights  

 

Human Rights was traditionally focused on universal being wherein every person by virtue of their being 

human have rights.38 Every person no matter their social, economic or political background have the 

same rights. This system failed to take into account that all human beings do not enjoy these rights 

equally or in a similar manner. This was often on account of their membership of a particular social 

group which were entrenched in social prejudices which led to their marginalization and exclusion. 

39Differences may be rooted in biology or socially, but the devaluation of the social group is a social 

devaluation.40 To ensure that the differences are celebrated and not denigrate, law was used to remedy 

the situation.41 This is what led to the shift in human rights discourse from universal being to that of 

vulnerable social groups. 

                                                 
38 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III) (UDHR) 
39 Marc Bossuyt, ‘Categorical Rights And Vulnerable Groups : Moving Away From the Universal Human Being’ (2016) 48Geo 
Wash Intrn'l LR 717. 
40  John Okore Ogbonnaya, ‘Human Rights of the Less Privileged Groups: Jurisprudential and Legal Issues in Global Human 
Rights’ (2016) 53 Journal of Law, Policy and Globalization 30. 
41 Bossuyt (n 39). 
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They are termed vulnerable by institutionalized and traditional social expulsion, stereotyping, 

disadvantage and prejudice on account of group characteristics. 42On account of this vulnerability they 

are unable to equally enjoy their universal human rights. In the last few decades, there has been a shift 

in the human rights discourse to categorical rights which can be witnessed by the adoption of treaties 

on the rights of women, children, migrant workers and persons with disabilities. 43   

This thesis shall argue for a general shift towards more category-based protection in IHL similar to 

IHRL. But first, we shall delve into how the two bodies of law interact with each other on a historical and 

practical level.  

 

I.2 History of IHRL influencing IHL 

 
Human rights law and humanitarian law only began to co-relate and interact after  World War II.44 The 

unprecedented atrocities of  World War II shocked the people’s moral conscience. It led to the 

development of international human rights instruments along with greatly humanizing the law of war. 45  

The adoption of the Fourth Geneva Convention (GC IV) responsible for the Protection of Civilians and 

Common Article 3 of the Geneva Convention initiated the process of bringing humanitarian law closer 

to human rights law. 46As the GC IV dealt with the laws regarding the civilian detention, also governed 

by human rights law, and Common Article 3 dealt with the treatment of nationals of the state which is 

the dominion of the human rights law.47 

 

With the rise in civil wars, member states at the UN started acknowledging the applicability of human 

rights in armed conflict. 48 The Tehran International Conference on Human Rights in 1968 was a 

concrete step in that direction. Which is evident from the first resolution of the conference ‘Respect and 

enforcement of human rights in occupied countries.’49 

 

                                                 
42 ibid. 
43 ibid. 
44 Cordula Droege, ‘The Interplay between International Humanitarian Law and International Human Rights Law in Situations of 
Armed Conflict’ (2007) 40 Israel Law Review 310. 
45 Meron (n 9). 
46 Droege (n 44). 
47 ibid. 
48 Robert Kolb, ‘Human Rights and Humanitarian Law’ (2012) IV The Max Planck Encyclopaedia of Public International Law 
1041. 
49 ‘Proclamation of Tehran’, Final Act, International Conference on Human Rights, Tehran, 22 April-13 May 1968, UN Doc 
A/CONF. 32/41  
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The conference was followed by resolutions from the UN General Assembly, the Resolution 2444 titled 

‘Respect for Human Rights in Armed Conflict’ affirmed the application of humanitarian principles even 

during armed conflict.50 The reason behind the convergence of the two bodies of law was the recognition 

of the inherent worth and dignity of the human person and the inalienable rights accorded to each 

individual.51 The Resolution prompted two reports by the Secretary-General on the protection of all 

individuals in times of armed conflict. 52The reports concluded that human rights instruments especially 

International Covenant on Civil and Political Rights afforded more comprehensive protection to persons 

in times of armed conflict than the Geneva Conventions did on its own.53 It also recognized the 

continuance of fundamental human rights during armed conflict.  Despite the law of war and human 

rights stemming from different historical and doctrinal roots did not prevent the principle of humanity 

becoming the common denominator of both systems. 54 

 

The UN process led to the development of humanitarian law at the Diplomatic Conference on the 

Reaffirmation and Development of International Humanitarian Law from 1974 to 1977. 55The ICRC 

revisited the enhancement of protection of the civilians in international and non-international armed 

conflict during this conference. The Conference and the two Additional Protocols of 1977 are indebted 

towards the human rights instruments.56 For instance, some rights which are derogable under human 

rights law are made non-derogable under APs. 57 Both APs accept the applications of human rights in 

armed conflict. 58 

 

Human Rights law has also greatly influenced the formation of customary rules of humanitarian law 

which is discernible from the jurisprudence of courts and work of international organizations. 59  This 

                                                 
50 UN General Assembly, Respect for human rights in armed conflicts, 19 December 1968, A/RES/2444. 
51 Katarina Månsson, ‘The Principle of Humanity in the Development of “Special Protection” for Children in Armed Conflict’ in 
Kjetil Mujezinovic Larsen, Camilla Guldahl Cooper and Gro Nystuen (eds), Searching for a ‘Principle of Humanity’ in 
International Humanitarian Law (CUP 2012)  
52 UN General Assembly, Respect for human rights in armed conflicts, 9 December 1970, A/RES/2677 
UN. Secretary-General, Respect for human rights in armed conflicts, 18 September 1970, A/8052 
53  Ibid,A/Res/2677   
54 Meron (n 9). 
55 Droege (n 44). 
56 Cordula Droege, ‘Elective Affinities? Human Rights and Humanitarian Law’ (2008) 90 IRRC 501. 
57 Yves Sandoz and others, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 
1949 (International Committee of the Red Cross : Martinus Nijhoff Publishers ; Distributors for the United States and Canada, 
Kluwer Academic Publishers 1987). 
58 ibid. 
59 Meron (n 9). 
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started with the Nuremberg cases60 and continued on to ICJ in the Nicaragua case,61 the Nuclear 

Advisory case62 and the Ad hoc Criminal tribunals of Former Yugoslavia and Rwanda. 

 

The concept and expansion of ‘Special Protection’ for children illustrate the influence of human rights 

law on the development of international humanitarian law. 63Through acknowledgement of the impact 

of human rights instruments in the development of customary international law and the process of 

analogy and osmosis has affected the humanitarian law and its interpretation. 64 Along with Human 

Rights, freedom of choice and personal autonomy has played a role in influencing the later drafting of 

humanitarian norms and also their ongoing interpretation. 65 

 

In the areas of the prohibition of torture and cruel, inhuman or degrading treatment and punishment, 

arbitrary arrest detention, discrimination as well as guarantees of due process of law, human rights 

have exercised vast influence on humanitarian law by drawing parallelism between norms and the 

measures of convergence in their applicability. 66Thus, it is seen that human rights have since World 

War II led to the development through influence, the parallelism of norm of humanitarian law.67 Along 

with being used interpret pre-existing laws and norms of humanitarian law.   

 

I.3 IHRL  in Armed Conflict  

Historically there was a marked separation between in IHL and IHRL as the law of peacetime and the 

law of war, seen as two distinct legal regimes. 68But with the Judgement of the ICJ Advisory Opinion on 

Nuclear Weapons69 elucidating that human rights apply during armed conflict IHL  being the lex 

specialis, in fact, displace it.70 Later in the Wall opinion,71 the ICJ held that they applying concomitantly, 

and finally in DRC vs Uganda were said to be used to interpret each other.  Although how the two 

                                                 
60 Nuremberg judgment, France and ors v Göring (Hermann) and ors, Judgment and Sentence, ICL 243(IMTN 1946) 
61 Military and Paramilitary Activities in and against Nicaragua, Nicaragua v United States, Judgment on Jurisdiction and 
Admissibility ICGJ 111 (ICJ 1984) 
62 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ GL No 95, [1996] ICGJ 205 (ICJ 1996) [Nuclear 
Advisory] 
63 Månsson (n 51).  
64 Theodor Meron, Human Rights and Humanitarian Norms as Customary Law (Clarendon Press 1991). 
65 Meron (n 9). 
66 ibid. 
67 ibid. 
68 GIAD Draper, ‘The Relationship between the Human Rights Regime and the Law of Armed Conflicts’ (1971) 1 Isr. Y.B. Hum. 
Rts. 191.  
69 Nuclear Advisory (n 62) at para. 25 
70 Noam Lubell, ‘Challenges in Applying Human Rights Law to Armed Conflict’ (2005) 87 IRRC 737.  
71 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion 
ICGJ 203 (ICJ 2004) 



 13 

bodies of law co-apply have differing theorizations, there is a consensus that human rights apply during 

armed conflict. 72This position is held by most international human rights bodies.73  

 

I.3.1 How IHL and IHRL work together  

 

Before elucidating some of the different co-application approaches of the two laws it is necessary to 

understand the core differences between the two bodies of law. They have differing scopes,74 IHRL 

recognizes that all human beings have inherent rights.  While IHL aims to limit the excesses of war 

whilst still prioritizing military necessity. One has conditional applicability while the other has a 

ubiquitous application. IHL applies horizontally and applies obligation on both the State and Non-State 

Armed Groups while IHRL applies obligations vertically with states on individuals within their territory.75 

These conceptual differences lead to differing approaches and consequently differing meanings of 

similar terms. 76 

For instance, ‘Protection’ is understood by the legal frameworks differently. Protection under IHL is a 

balance between humanitarian ideals and military necessity.77 It only prevents the targeting of civilians 

directly and excessive deaths in the principle of proportionality. Any law which allows for the loss of 

civilian’s life as collateral damage, but not excessive in number although permissible under IHL is still 

contrary to IHRL.78  

 

A.  Integration 

This approach is a testament to the movement towards a hybrid version of ‘human rights applicable in 

time of armed conflict’ which started at the Tehran Conference on Human Rights in 1968.79 The idea 

was to extend the protection of IHRL to enhance the protection given to civilians detainees in situations 

                                                 
72 Noam Lubell, ‘Parallel Application of International Humanitarian Law and International Human Rights Law: An Examination of 
the Debate’ (2007) 40 Israel Law Review 648.  
73 For eg. Human Rights Committee, General Comment 29: States of Emergency (article 4), 3, UN Doc. CCPR/C/21/Rev. 
1/Add. 11 (July 24, 2001).  
74 Noam Lubell and Nancie Prud’homme, ‘Impact of Human Rights Law’ [2016] Routledge Handbook of the Law of Armed 
Conflict 106. 
75 Françoise  Hampson, ‘The Relationship between International Humanitarian Law and International Human Rights Law’ 
(2015) 90 Routledge Handbook of International Human Rights Law 549. 
76 Lubell (n 70). 
77 Hamilton and Abu EL Haj-(n 24). 
78 ibid. 
79 Human Rights in Armed Conflicts, Resolution XXIII adopted by the International Conference on Human Rights, Teheran (12 
May 1968), available at <http://www.icrc.org/ihl.nsf/FULL/430?Open Document>  
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of armed conflict.80 This led to a plethora of international texts81 which formulated a body of law applying 

human rights to armed conflict and emergency situations. 82 

 

The merger between the two bodies of law is partial. It is mostly a summation of the contents of the two 

branches of law.83 Integration would not mean the loss of distinctive character of the two bodies of law.84 

Each field of law would be modified to take account of the other in a ‘principle of systemic integration’.85 

The challenges raised by this system would be to take into account the rationale, assumption and 

function of each system of law before determining the rules in practice. 86 The ICRC fears that the merge 

between the two areas of law would lead to the detriment of the legal obligations contained in the other. 

87
This body of law did lead to an emergence of minimum humanitarian standards. 88  

The CRPD89 along with the CRC 90 with their explicit provisions of applicability during armed conflict 

alongside IHL 91 are examples of the integrationist approach. 

 

 

B. Complementarity  

 

Complementarity approach entails that the reinforcement of human rights law and humanitarian law 

with each other instead of contradiction.92 This approach is based on the principle of complementarity 

codified in Article 31(3)(c) of the Vienna Convention of the Law of Treaties on the rules of interpretation 

of international treaties.93 This theory propounds that IHRL and IHL are not identical but recognises the 
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overlap.  They complement each other yet remain distinct.
94   The ICRC supports this 95

 promotion of 

co-application of both bodies of law. This complementary approach can manifest in various ways two 

of which are detailed below.  

 

i. Mutual Reinforcement   

 

IHRL steps in where IHL’s rules limit have been reached. It fills the gap in protection left by the lack of 

regulation of the law of armed conflict. 96 IHL can benefit from the increasingly specific and refined body 

of jurisprudence of IHRL.97 IHRL is always applicable even when IHL ceases to be. There are many 

instances where the two bodies of law regulate different aspects of a situation or, regulate in more or 

less detail.98 They can, therefore, be used to reinforce each other.  

 

ii. Mutual Interpretation  

 

The Law of Armed Conflict makes an indirect reference to IHRL as a guide to interpretation. This can 

also be reversed where LOAC is used to interpret IHRL rules. For instance, IHL would be used to 

interpret the term ‘arbitrary’ in arbitrary deprivation of life.  This approach does not place one legal 

framework at a higher pedestal than the other, rather they work in a complementary fashion for a 

context-appropriate interpretation. This approach is mainly used when the protection concerns are 

governed by both bodies of law.  

 

To determine the protection of human beings during armed conflict, it is necessary to supplement IHL 

with IHRL as stated by ICJ in its advisory opinion. 99 Both bodies of law need to be harmonized into a 

single unit.100  However, during this harmonization process, it is necessary to apply human rights in a 

qualified manner. 101 To be applicable during armed conflict Human Rights needs to be inserted in a 
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sensitive manner into the structure of IHL.102 It is important to note which all human rights obligations 

continue to apply during armed conflict, i.e. some rights are derogable during emergency situations 

such as in ICCPR.  

 

Thus, in conclusion, there is a co-application of both bodies of law whilst determining the protection of 

human beings in armed conflict. Through various methods, the two bodies of law can co-apply. Not only 

do they apply simultaneously but human rights have influenced the development of humanitarian law 

towards a more humanitarian protectionist regime.  
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II. Vulnerable Groups during Armed Conflict  

 

In this chapter, we shall see the co-application of both bodies of law to determine if the adequately of 

the current framework in protecting vulnerable groups. 

 

II.1 Persons with disabilities 

  

II.1.1 What does ‘persons with disabilities’ mean? 

 

There is no definition for ‘disability’ or ‘persons with disability’ under the IHL framework in light of the 

previous chapter we look towards IHRL. Article 1(2) of the Convention on the Rights of the Persons 

with Disabilities (CRPD) describes ‘Persons with Disabilities’ to include those long-term physical, mental 

intellectual or sensory impairments which in interaction with various barriers may hinder their full and 

effective participation in society on an equal basis with others.103 Persons with disabilities are the largest 

minority group in the world. 104 Over the years in order to understand disability many theoretical models 

have been proposed we shall briefly touch upon the ones relevant for our analysis.  

 

A. Charity Model 

 

One of the first models developed it viewed persons with disabilities as objects of charity.105 Under this 

model they are seen as victims of their impairment, their situation evokes pity and charity from the 

abled-bodied members of society. They are considered to be a burden on their families and society as 

a whole. 106 
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B. Medical Model  

 

This model views persons with disabilities in need of medical treatment and cure to bring them to 

normalcy.107 This model carries forward the same prejudices and stereotypes associated with the 

charity model whilst perpetuating the hierarchy between them and others. The medical model 

disempowers the persons with disabilities reinforcing discriminatory behaviour towards them. 108 

As IHL was drafted long before the rights discourse on disability was formulated it reflects the medical 

and charity-based model of disability. It associates persons with disability as weak, defective, vulnerable 

and in need of paternalistic protection.109  

 

C. Social Model  

 

This model developed as a critique to the Charity and Medical model. It identifies disability as a social 

construct that is borne out of discrimination and oppression.110 Impairment is differentiated from 

disability.111 Impairment is the condition of the body or the mind whilst the disability results on account 

of the societal and environment perception or treatment of the impairment.112 Impairment is viewed as 

part of the diversity of human beings113 and not something evoking sympathy or a cure. The social 

model is outward focusing, meaning society rather than the impairment places’ barriers on the 

individual. 

The CRPD adopts a social model of understanding disability. It recognizes disability as an evolving 

concept enhancing its relevance over time and differing contexts. 114 
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II.1.2 Persons with disability under IHL 

 

IHL, unlike CRPD, does not use ‘persons with disabilities’ rather refers to them as 

‘disabled’.115Moreover, the term ‘disabled’ has not been consistently applied within the IHL 

instruments.116 They have been variously addressed with terminology such as ‘infirm’, ‘wounded’, ‘sick’ 

and ‘disabled’. While certain groups within the category have been specifically highlighted such as 

people who are ‘blind’, ‘maimed’ or ‘disfigured’.117  

 

Commentary of Art 8(a) of AP-I tries to broaden the understanding of ‘wounded’ and ‘sick’ but only talks 

of those requiring medical care and assistance. 118This expansion of the terms fails to account for those 

impairments which are not a result of sickness or injuries, but on account of genes, weight or age. 119 

The Convention on Cluster Munition is one of the only IHL instrument which portrays persons with 

disabilities as an identifiable group of persons, who ought to receive special protection during armed 

conflict. 120 

 

II.1.3 Are persons with disability a vulnerable group during armed conflict? 

 

Armed conflict has a disproportionate effect on persons with disabilities in all phases of the conflict i.e. 

in conflict zones, whilst fleeing the conflict, in post-conflict situations and in the aftermath of the 

conflict.121 The discrimination and isolation they routinely face exacerbate during an armed conflict.122 

The disability is often coupled with other vulnerable statuses such as gender, poverty, ethnicity, etc. 

which furthers their susceptibility to harm. For instance, women with disabilities who are at a high risk 

of sexual violence during peacetime, are at an even higher risk during conflict situations. 123  
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Persons with disability living in conflict zones face threats to their physical and mental wellbeing, which 

is aggravated by pre-existing disability. These circumstances may also lead to secondary disabilities.124 

Viewing armed conflict through the perspective of persons with disabilities enables the identification of 

mistreatment stemming from the disability such as physical and sexual abuse, inhuman living 

conditions, isolation, neglect, forced sterilization, medical experimentation, forced treatment without 

consent and involuntary confinement, etc. 125 Persons with disability are victimized twice first by the 

conflict and then by the failure of the humanitarian infrastructure to protect their rights126 

 

They are often more restricted in their mobility in times of conflict as they may face additional barriers 

to physical and communication barriers in accessing emergency information in conflict. 127They also 

may not be able to attract attention to their specific needs in conflict situations.128  

 

The barriers that persons with disabilities face during peacetime in accessing education, employment, 

health and rehabilitation and an adequate standard of living are intensified during armed conflict. 129 

In addition to the secondary effects of the conflict, person with disabilities have been victims of  targeted 

attacks by state and non-state armed groups. For example, in 2014 in Yoalnde there was a report of 

Israeli armed forces allegedly attacking a disability centre in the course of the conflict with the 

Palestinians.130 In Syria, a residential facility accommodating persons with mental disabilities were 

shelled during the course of the armed conflict. 131 Areas where clustered settlement of person with 

disabilities reside have been used as human shields. 
132
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Persons with disabilities do not automatically fall under the category of civilians, ex-combatants with 

disabilities face difficulties in reintegration within society. 133 However, combatants with disabilities are 

less vulnerable as compared to their civilian counterparts. 134 Despite the severe effects of armed 

conflict on persons with disabilities they remain the ‘forgotten victims of the armed conflict’.135 

 

II.1.4 IHL laws for Persons with Disabilities  

 

IHL treaties were conceived out of the concern for seriously wounded soldiers left to wait for their death 

in the Battle of Solferino.136 The oldest IHL instrument requires protection to be afforded to combatants 

affected by the disabling effect of armed conflict, which was later on extended to the civilians. One of 

IHL’s core functions is, therefore, to ensure the humane protection of wounded and sick or hors de 

combat as a result of combat and to prevent unnecessary suffering. 137   

 

As aforementioned, IHL designates certain groups, such as the disabled, as highly vulnerable during 

armed conflict and in need of special protection to shield them from the excesses of war. 138 In  1949 

disabled were recognized as requiring specific protection due to the increased risk to which they are 

exposed as a result of the breakdown in access to  and accessibility of  support structures.139The 

principle of special protection for the ‘wounded and sick’  were incorporated through multiple provisions 

in the GC IV.For example, in Article 16 of GC IV bestows particular protection and respect on the 

wounded, sick and infirm. Article 30 of the GC III provides that “special facilities shall be afforded for 

the care to be given to the disabled in particular the blind and for their rehabilitation”. Similarly, Art 17 

of GC IV requires “The Parties to the conflict shall endeavour to conclude local agreements for the 

removal from besieged or encircled areas, of wounded, sick, infirm.”  The GC III (Art 16,44, 45, and 49) 

provides for the treatment of the prisoners of war their state of health should be assessed.  Whilst similar 
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provisions on the status of health of protected persons are governed by GC IV (Art 27, 85 and 119) 

Similar provisions of protection of disabled persons are also present in instruments governing NIACs.140  

            

 

II.1.5 IHL inadequacies with regard to persons with disabilities  

 

IHL demonstrates an understanding that persons with disabilities require special protection during an 

armed conflict. However, the exact scope of the protection required by them needs to better be 

developed. 141Several  provisions accord special respect and protection to persons with disabilities but 

do so without ever drawing out the exact parameters of what that protection entails. 142The protection 

that is provided is focused on medical attention which fails to acknowledge supplementary protection143 

such as economic and social assistance such as allowing for braille or voiced emergency messages for 

the blind. 

 

In order to avoid discrimination based on disability along with the mainstream services, there should be 

services specifically targeted towards the needs and requirements of the persons with disabilities.144 

For example the training and education programme in sign language for the auditory impaired.  

 

IHL has maintained an outdated depiction of disability as a dangerous outcome caused by conflict and 

other factors. 145 The medical model on which disability is understood in IHL, relays disability as a 

singular experience which is uniformly dreadful.146 It renders them helpless. IHL not only associates’ 

disability with defectiveness, deformity and diseases it does so in juxtaposition to the abled-bodied 

hyper-masculine combatant.147 It disregards a holistic perspective as understood by the social model 

which views disadvantages associated with disability as a social phenomenon. 148 
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The usage of prejudicial terminology has the effect of reinforcing the stereotypes in contravention to the 

human rights of the individual addressed. 149 For instance, persons with disabilities are considered to 

fall under the categories of ‘wounded’ and/ or ‘sick’. 150  It harks back to the medical model of viewing 

disability in need of medical care and where people with disabilities can be ‘fixed’ and normalized.151 It 

also requires people with a disability to get medical care even if they do not require or want it. 152 

 

It fails to appreciate the diversity within the category of persons with disabilities as it does not 

acknowledge within its description those persons with disabilities whose impairment does not require 

medical care. 153 This description is therefore inadequate in including all categories of persons with 

disabilities.  

 

Further adding to the inadequacy of the description there is a lack of definition of ‘medical care’ and it 

remains unclear whether those who do not require immediate medical attention would be protected 

under the terms.154 Moreover, the protection afforded to those ‘wounded and sick’ lasts only as long as 

they require medical attention, that means that the moment there is no need for medical treatment the 

protection ceases. 155 

 

The IHL provisions addressing disability focuses mainly on physical and sensory impairments to the 

exclusion of persons with psychological and intellectual impairments.156 This skewed perception results 

in the services in conflict settings to be concentrated towards the rehabilitation of persons with physical 

and impairments.157 The needs of those with mental disabilities are ignored and absent. The services 

provided also do not provide for broader rights-based needs of persons with disabilities such as access 

to reproductive health services especially for SGBV survivors or mental health services to deal with 

psychological trauma.158  
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As mentioned above IHL does not have an adequate definition of disability or persons with disability. 

This lack of definition leads to ambiguities as to whether the entire spectrum of people covered under 

persons with disability under IHRL are also protected during armed conflict.159 This confusion 

permeates in determining the obligatory protection for persons with disabilities during armed conflict. 

160 

 

As mentioned in the previous section IHRL continues to apply during armed conflict along with IHL. In 

order to offset the failings of IHL for the persons of disabilities IHRL can be used.  

 

II.1.6  Impact of using IHRL to interpret IHL in context of Persons with Disabilities 

 

As mentioned in the previous chapter the CRPD would not apply the same way as it would during peace 

time although there is no derogation clause.  The interpretation of the state obligation towards the CRPD 

would have to be adapted to the realities of conflict setting. 161  In order to be feasible and relevant 

during an armed conflict. As long as the interpretations remain in compliance with the core purpose of 

the CRPD.  

 

There would be many improvements in the protection of persons with disabilities by reading the CRPD 

along with the existing IHL provisions. By using the social model of understanding disability rather than 

the medical model, humanitarian organizations would be better able to analyze the unique 

disadvantages that are experienced by the diverse spectrum of persons with disabilities. 162 

 

In line with this, the CRPD’s definition of disabilities is understood in a pluralistic rather than a singular 

form which is often the case in IHL framework. Employing a pluralistic definition allows for the benefit 

of inclusiveness, as it allows for the diverse range of persons under this category to be acknowledged 

under the definition.163 It illustrates that impairment is only one part of their identity and that the persons 

with disabilities are not one homogenous group of people. 164 
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CRPD recasts the protection offered to the language of rights rather than charity or on account of the 

individuals’ deficit. 165It serves to recast the protection framework under IHL in light of the human rights 

treaty such as CEDAW and CRC inform the women and child specific provisions in IHL. 166 Reading 

CRPD into IHL framework allows it to break free from the paternalistic model of protection under IHL 

and reinforces the principle of autonomy, equality of opportunity, independence, inclusion and non-

discrimination. 167 As IHL framework was created long before the discourse of disability rights there is a 

lot of scope for CRPD to transform the protection framework in its application. 168 

 

The co-application of CRPD should ensure the minimisation of inhumane and undignified treatment of 

persons with disabilities. 169 As the medical model adopted by IHL could potentially present undignified 

treatment of the individuals by dehumanizing them and reducing them to their impairment. 170 The 

implementation of the CRPD would encourage the rethinking of proactive protection measures suitable 

for persons with disabilities in armed conflict. 171 

 

The CRPD approach would challenge IHL’s interpretation of disability from a condition to a 

representative characteristic of diverse set of individuals.172 This reconceptualization would assist in 

improving how special protection is afforded to persons with disabilities during armed conflict.  

 

These reforms on the state of protection under IHL are vital, especially as they would lay down clearly 

the protection standards that persons with disabilities are entitled through the CRPD amid the armed 

conflict. 

IHL norms of humane treatment and prohibition of adverse distinction, which are detailed in the next 

section, need to be read in light of CRPD norms. As well as the CRPD norms of equal access and non-

discrimination should be read into the IHL protection framework for persons with disabilities.173 That 
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means that whilst interpreting humane treatment as per IHL, the meaning would be shaped by the 

characteristics of the person including disability and the prohibition of adverse distinction. 174 Moreover 

when the IHL norms of provisions of humane treatment and prohibition of adverse distinction are read 

with CRPD fundamental norms of equal access and non-discrimination, persons with disabilities 

become entitled to the same IHL protections that are afforded to all other persons.175 

 

II.1.7 Critique of the co-application of IHL and IHRL for Persons with Disabilities  

 

As mentioned in the previous chapter, IHRL cannot apply in an unqualified manner in armed conflict 

context. However, CRPD ,unlike other IHRL treaties, does not possess any derogations clauses176 for 

which it would be difficult to differentiate between the feasible protection expectations during peacetime 

and during armed conflict. It would be difficult for States parties to the conflict to discern the difference 

in their obligations towards persons with disabilities during peacetime and during armed conflict making 

their actions arbitrary.  

 

There are some instances where one body of law is silent on a matter, where according to the principle 

of complementarity the other body of law can be read into it. However, on account of the differing 

purposes of the two bodies of law and operating in different environments, the automatic application of 

the secondary law cannot be understood and has to weighed in.177 For instance IHL is silent on the 

manner of delivering warnings. CRPD would demand a more inclusive manner of communicating to 

ensure the visually impaired, the auditory impaired and psychologically impaired can properly 

understand and react. Although more protective in nature this might not always be feasible during an 

armed conflict set up.  

 

Moreover, there are some instances wherein there exists a clash between the two bodies of law with 

regards to the protection standards. For example Art 30 of GC III allows for prisoners suffering from 

‘mental diseases’ to be isolated.178 Whilst CRPD prohibits any discrimination based on impairment. 179 
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Moreover the application of CRPD within the IHL context presents a unique challenge. It presents the 

challenge of incorporating the progressive understanding of disability while retaining the protective 

functions of IHL which can realistically be implemented. 180 ‘The social construction of disability as in 

the CRPD , is a major advancement in the conceptualization of disability and like gender the full 

implications of social construction cannot be fully realized within the narrow parameters of IHL.’ 181 

 

All these conceptual and practical problems in co-application of the two bodies of law may lead to  

confusion and uncertainty of the obligation to be fulfilled by the parties to the conflict . A need arises to 

ensure the clear and precise protection standards while retaining the maximum protective nature whilst 

still accounting for the realities of conflict. The existing Special Protection meted out to a few categories 

within the spectrum persons with disabilities can be expanded both to include the entire spectrum of 

the social group and conceptually to take into account their specific needs and requirements.   

 

 

II.2 Older Persons 

 

In order to discuss whether older persons are vulnerable during armed conflict one needs to  discuss 

who comprises of the social group of the older persons and whether that is the official term used.  

 

II.2.1 Who are considered Older Persons? 

 

International law has used various terminology addressing this population group some of which include 

“ older persons”, “the aged”, and “the elderly.” 182 As IHL mostly uses the term elderly  and IHRL mostly 

uses older persons183 we shall use those terms respectively while referencing the relevant sections. 
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The UN system generally associates aged persons as 60 and above whilst the European Union also 

conforms to 65 years.184 IHL has not specified at what age it considers people to fall under the category 

of elderly.  The Diplomatic Conference of Geneva which was responsible for the drafting of the GC IV 

intentionally refrained from setting a fixed age in order to leave it to the discretion of the State parties. 

185 IHL specifically mentions the elderly in two provisions  Art 17 and Art 14 of GC IV. The commentary 

of Article 17 states that the criterion to determine whether someone is aged is the ‘unfitness to take part 

in military operations.’186 Whilst the commentary of Art 14 sees 65 as a reasonable age limit. 65 is 

justified as the age limit as it is often cited as the age of retirement and is also the age where civilian 

internees have usually been released from internment by belligerent powers. 187 

 

Old age has been understood from different view points, including chronologically, physiologically and 

social age.188 Chronological is simply biological age. Physiological age relates to the loss of functional 

capacities, whilst social age refers to the attitudes and behaviours that are regarded as appropriate by 

society for the given chronological age group.189  

 

Although, the thesis shall be reverting to the chronological age as the indicator for the elderly, it is 

important to note the physiological and social indicators generally accompany the chronological age.190  

‘Elderly’ draws under one group, people of vastly different characteristics.191 Additionally people age 

differently with some facing few health problems and others suffering from multiple.192However the  “loss 

of physical capabilities, mental capacity and greater economic vulnerability”193 are unique to the aging 

population banding them within a social group, requiring special recognition.194 

 

II.2.2 Are elderly a vulnerable group during armed conflict? 
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The particular needs of elderly differ from the younger members of the population specifically in the field 

of mental and physical health, nutrition and access to essential services. 195  They are often less able 

to adapt to difficult new environments and face obstacles to secure relief, social services, etc. 196 Elderly 

like the physically disabled, are likely to have the disadvantage of limited mobility which impairs their 

ability to seek shelter and safety by fleeing conflict areas.197 They are therefore prone to being left in 

isolation on account of either having lost contact with relatives or by refusing to uproot themselves from 

their habitual place of living.198All this is often accompanied with limited literacy which may lead to a 

lack of understanding of  their entitlements. This may manifest into practical difficulties in accessing aid 

resources. 199 

Along with facing differing problems on account of the indirect consequences of armed conflict older 

persons are also at heightened risk to the direct consequences of conflict. They may be subjected to 

all sorts of abuse such as looting, threats, destruction of property, physical violence, murder etc . 200 

As aforementioned the elder are not a homogenous group and often they are coupled with other  

vulnerable states such as gender, race, minority status, disability, etc. which elevates their risk.201  

 

As life expectancy of men and women differ the elderly are a gendered population with older women 

constituting  an increasingly large proportion of the population over 65 years.202 Older women have their 

own risks as they are disproportionality victims of sexual assault.203 They are at risk of exploitation and 

abuse from their own family members for requirement of care increases their risk of exploitation or 

abuse.204 On account of social or religious reasons their movement, speech and public exposure may 

be restricted even during emergencies. 205 They may also be excluded from communal shelters on 

account of the living arrangements not adhering to their social or religious requirements. 206 
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The elderly are not only care receivers but also care givers especially during conflict. They provide care 

to children orphaned by war, or act as traditional birth attendants and possess knowledge about 

alternative or complementary medicine and nutrition. 207 

 

Elderly persons are likely to have disabilities. 208Those older people affected by disabilities face the 

additional difficulties as mentioned in the previous section i.e.  facing physical barriers, discrimination, 

and institution barriers209 especially during conflict.  

 

Lack of age segregated data contributes to the neglect of older people during emergencies. 210 Their 

contribution of skills, experience, local knowledge and coping strategies are often undervalued and 

unrecognized. 211They are often excluded from rehabilitation programmes as poor investments and their 

rarely consulted about decisions regarding them, their families or communities. 212  

There is a need to make older people ‘visible’ to ensure their specific needs  for protection and 

assistance are met. 213 

 

II.2.3 Protection under IHL  

 

Protection afforded to elderly under IHL, besides general protection, is two pronged, one by way of 

special protection, and second by age based laws which may benefit them.  

 

A. Special protection  
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The elderly are provided Special Protection in IHL only as civilians. The rationale behind providing them 

Special Protection was on account of their ‘weakened condition’ and ‘their inability of contributing to 

their country’s war efforts’.214 It was assumed that the recruitment of old people would not be a 

concern.215 There only two special provision on the elderly are found in GC IV.  

 

Article 14 allows for the State Parties to establish safety zones, localities and hospital areas to protect, 

among others, the elderly from the ill effects of war. 216The object of this provision is to protect the 

categories of civilians mentioned in this section from the effects of the war. The effects from which the 

civilians are to be protected are firstly direct harms such as aerial bombardment, long range artillery 

fire, and also fighting at close range. 217 This article also intends to covers the indirect effects of war 

such as shortage of food, clothing, medical supplies health centre by the concentration of people in an 

area to be able to stock and supply these essentials. 218The protection under Article 14 is listed to the 

hospital and safety zones. The persons are supposed to be protected independently of the zones 219but  

there is no mention of how the protection would be maintained outside the zone. 

 

The other provision granting special protection to the elderly is Article 17 of GC IV. It encourages State 

parties to make local agreements about the removal of the aged along with other vulnerable categories 

of people, from besieged or encircled areas.  

 

Besides these two specific provisions Customary International Humanitarian law Rule 138 grants 

special respect and protection to the elderly among others.  This rules manifests itself in the Geneva 

Conventions through the above mentioned provisions.220 There are also provisions about the elderly in 

military manuals and also application of these provisions in non-international armed conflict. 221 

 

Thus the two aspects where the vulnerability of elderly during armed conflict is specifically highlighted 

is during evacuation of siege areas and allowance in safety zones near hospital area. 
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B. Aged Based provisions  

 

Most of the age based provisions are a consideration to be applied before assessing the treatment 

towards Prisoners of War in GC III. As this thesis is only focusing on these groups as civilians it shall 

only highlight the provisions in the GC IV.  

 

Art 27 establishes the humane treatment to be meted out to protected persons when they are in the 

hands of the enemy. It states that this treatment should be meted out without prejudice to the age 

among other characteristics, and without adverse distinction on the basis of race, religion or political 

opinion. Whilst the remaining two provisions which require age to be considered when providing suitable 

bedding for the civilian internees222and when deciding the disciplinary punishment to such detainees.223 

 

Art 27 is the basis of the general protection provided to civilians in the hands of the adverse party to the 

conflict. It demands the respect of protected persons physical, moral and intellectual integrity. And the 

respect of their honour against actions affecting ones reputation as well as safeguarding the familial 

ties.  It also underlies two of IHL’s basic principles i.e. the principle of humane treatment and the 

prohibition of adverse distinction.  

 

Humane treatment has not been defined anywhere but has been known to include the dignity of an 

individual while prohibiting ill treatment.224 It applies to all persons and extends in all circumstances to 

persons who do not take active part in hostilities. The obligation is absolute and prohibits murder, 

torture, and outrages upon personal dignity, humiliating and degrading treatment at all times.225  

 

The meaning of humane treatment is context specific and has to be considered in the concrete 

circumstances of each case, taking both the subjective and objective elements into consideration such 

as the mental, physical condition of the person, the social, cultural political background and past 
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experiences.226 There is a need for the sensitivity towards the individuals’ inherent status, capacities 

and needs to understand what contributes to humane treatment.227 The meaning of humane treatment 

develops over time under the influence of the changes in society. 228  

 

Adverse distinction is the equivalent of the principle of non-discrimination in International human rights 

law.229 IHL prohibits the unfavourable discrimination based on race, gender, nationality, religious belief, 

political opinion or any other similar criteria.230  

 

The usage of the term adverse distinction implies the allowance of favourable distinction which allows 

for priority to those in most urgent need of care. Distinctions aimed at affording more favourable 

treatment are justified by different characteristics and certain protected persons specially the vulnerable 

ones.231 In light of their condition certain distinction may be requires precisely to ensure that protected 

persons are treated fairly and humanely.232 In particular a person’s state of health, age or sex is 

traditionally recognized as justification for requirement of differential treatment .233 

 

II.2.4 Applicable IHRL 

 

Unlike with persons with disabilities there is no international human rights convention explicitly detailing 

the human rights of the elderly. Moreover besides some age related aspects international human rights 

law are deemed to be age-blind.234 

 

However the existing human rights framework does apply to the elderly which would continue to apply 

during situations of armed conflict. Not every applicable human rights law would be mentioned below 

only some of the relevant ones during an armed conflict context.  
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The Universal Declaration of Human Rights although not a binding legal instrument on its own accord 

many of its provisions are considered customary international law.235 Art 1 on the Freedom of Dignity 

and Article 2 on the Enjoyments of Rights without distinction would be particularly applicable to the 

elderly even during an armed conflict. These two laws draw a parallel to the two principles of IHL 

addressed in the previous section.  

 

Additionally,  Art 25(1) specifically mentions old age. It  upholds the right to a standard of living to include 

food, clothing, housing, medical care and necessary social services  in the event of old age, and other 

situations. The right has also been interpreted by the Vienna International Plan of Action on Ageing,236 

the first international instrument on ageing, and endorsed by the General Assembly in 1982. The Vienna 

Plan recommended that in addition to providing shelter, adequate standard of living has a social and 

psychological significance as well. 237 This is of special importance when placed in the context of armed 

conflict as the psychological ramifications and social situation of the elderly as explained in the above 

section is unique.  

 

When implementing the ICCPR in the context of conflict, derogations on the laws would apply despite 

that some provisions are non derogable.238  Non-discrimination, and prohibition against  torture  and 

cruel and inhumane and degrading treatment are both non-derogable rights.  

 

In the principle of non-discrimination even though age is not expressly mentioned among the criteria 

the usage of the term ‘such as’ denotes a non-exhaustive list which could include age in the ‘other 

status’. 239 Moreover, the Convention the Protection of the Rights of all Migrant Workers and Members 

of their Families is the only IHRL Convention to specifically refer to old age in its non-discrimination 

provision240.  
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The prohibition against torture and cruel and inhuman and degrading treatment when interpreted for 

the elderly includes treatment which may not fall under this prohibition for other populations but has a 

specific effect on the elderly involving their vulnerabilities. For instance it may involve neglect insufficient 

medical care, malnourishment, psychological abuse such as intimidation and humiliation which may 

involve forms of infantilization.241 May also involve sexual abuse. 
242

 

 

The ICESCR has core minimum standards which apply without exceptions243 and therefore would apply 

during armed conflict context as well. Some of the examples of the applicable  obligations are  adequate 

standard of living,244 and the right to physical and mental health.245 The core obligations of right to health 

continue to apply during armed conflict . One of the core obligations of States is to ensure equitable 

distribution and access to health facilities, good and services on a non-discriminatory basis especially 

of the vulnerable or marginalized. 246 States are required to ensure the availability, accessibility and 

accessibility of good quality health facilities good and services.247 In order to ensure that the state is 

providing essential health services in a non-discriminatory manner it requires to take efforts to ensure 

that the elderly are able to access health facilities taking into account the possibility of weakened vision 

and restricted mobility248 and are not left isolated and without support during armed conflicts. What 

would constitute essential medicine would also need to be interpreted according to the core needs of 

the elderly to be able to access and avail their basic necessities.  

 

CEDAW has taken note of the gendered nature of aging in society as a disproportionate amount of 

elderly comprise of women.249 The impact of gender inequalities become more pronounced in old age 

where the discrimination that older women is multidimensional and often based on deep rooted cultural 
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and social norms. 250 This observations of the committee highlight that the problems faced by women 

does not end with their reproductive age, which is critiqued below.   

 

The CRPD includes references to elderly people in its provision on health and adequate standards of 

living and social protection to age sensitive measures of protection for instance freedom from 

exploitation violence and abuse.251 

Supplementing International Human Rights treaties there exists soft international law instruments for 

the elderly. In 1991 the UN General Assembly adopted the UN Principles of Older Persons encouraging 

governments to incorporate the principles of independence, participation, care, self-fulfilment and 

dignity into their national programmes. This was further elaborated on by the Madrid International Plan 

of Action on Ageing(MIPPA). It promoted the recognition of older persons as citizens with full rights and 

assured people the ability to age with dignity and security. It recognised older people as contributors 

and not just beneficiaries of economic and social development. And also highlighted the importance of 

equality of access to basic emergency services and the need for concrete measures to protect and 

assist older people in situations of armed conflict. At the same time recognizing the contributions older 

persons can make to the rebuilding social fabric in emergencies. 

 

II.2.5 Critique of the IHL and IHRL laws apply to elderly during armed conflict  

 

The Human Rights of the elderly although exist in the universal human rights framework have been 

criticized as having left a normative gap in rights of the elderly. 252 The absence of a broad protective 

human rights framework to fill in the gaps of IHL provisions the protection needs and rights of the elderly 

during armed conflict would be lacking.  

 

As aforementioned the older population is a gender- skewed with disproportionality more women who 

are elderly than men. IHL has Special protection provisions for women it does not adequately address 

the needs and requirements of the elderly women. This is because the IHL provisions inherently 
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emphasize the reproductive and mothering roles of women. 253 With elderly women having surpassed 

the reproductive age the applicability of these IHL provisions is limited. Although they fall out of the 

ambit of IHL protection they are still subjected to the same if not more entrenched, gender based social 

construction. Which is only exacerbated by  social, economic and structural inequalities254 which seen 

as beyond the scope of IHL would be necessary to provide adequate protection to them during conflict.   

 

IHL needs to interpret its existing practises in an age sensitive manner, for instance during conduct of 

hostilities in situations where State parties are to give ‘effective warnings’255 to civilians they need to 

take into consideration if the elderly reside there. Similar to persons with disabilities256 the elderly might 

have restrictions in mobility, which may be accompanied by weakening eyesight, often if left in isolation 

in their residential homes they might be lacking in support to evacuate in a timely manner. 

As aforementioned, the elderly are not a homogenous group they include women, men, other sexual 

and gender based minorities, ethnic minorities, persons with disability etc. Similarly, they have varying 

levels of dependency and mobility or visibility restrictions. In light of the soft law instruments such as 

MIPPA on the elderly, there is a need to rid the notion of elderly solely as passive dependent recipients 

of assistance.  The laws governing them must be replaced with a new approach. 257  

 

Elderly population have valuable resources during armed conflicts. They are a valuable resource for 

advice, transmitters of culture, skills and traditional knowledge of the area they live in. In situations of 

armed conflict where the middle generation are often actively involved in the active hostilities, they are 

often the care takers of the children and other dependants.258 It is only in the final stages are they victims 

of frailty, disability and illness. 259 
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Moreover like disability, the experience of the elderly is as much constructed by social, economic, and 

political factors as of old age itself.260 For instance it isn’t old age that renders participation in society 

difficult but the denial of the full enjoyments of their rights but the society of which they are a part. 

Moreover adequate resources are not allotted to healthcare need of the elderly as it is not seen as a 

beneficial societal investment and is of low priority in society compared to healthcare needs of others. 

This is contrary to treating the elderly with dignity and respect and isn’t a matter of the difficulty of old 

age. The minimum core obligations in human rights have to be read into the provisions of providing 

protected persons with humane treatment and dignity. 

 

IHL needs to be reinterpreted talking into considerations the experiences of the elderly, similar to the 

disability and gender critique. Moreover, they need provisions which are tailored to their specific needs 

and experiences during conflict without taking away agency.   

 

II.2.6 How would  Special Protection benefit them? 

 

As critiqued above the Special protection although provided to the elderly does so in a limited fashion 

catering only to evacuation and with their presence in safety zones. Besides an age sensitive approach 

in IHL, there is a need for detailing a more holistic regime of provisions for the elderly taking into account 

their lived experiences during armed conflicts. Special Protection would provide a human rights 

approach to the existing framework of protection.261 
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II.3 LGBTI 

 

II.3.1 Who are LGBTI? 

 
LGBTI stands for lesbian, gay, bisexual, transgender and intersex. 262 All of these groups of people are 

gender and sexual minorities who face similar treatment from the cisgender and heteronormative 

society. 263They are therefore often clubbed together under the umbrella acronym.  

 

There exists no legal instrument which defines these above-mentioned terms. It is pertinent to note that 

gender and sexuality are both social constructs and are governed by the norms that permit and 

constrain certain forms of social and sexual expression. 264 These norms are governed by socio-political 

factors. 265 

 

II.3.2 What makes them vulnerable during armed conflict? 

 

LGBTI are a vulnerable group during peace time, but their vulnerability is heightened during armed 

conflict. 266 As they are at heightened risk of being targeted on account of their sexual and gender based 

identity.267 The levels of violence and exclusion faced by them are beyond that bourn by other 

individuals in similar contexts.268 In lawless situations and pressures on scarce resources homophobia 

is known to surface and become amplified.269 

 

Crimes committed based on sexual orientation have been documented across many conflicts over time 

from Germany during the Holocaust, South Africa during apartheid to Peru during its armed conflict.
270
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A high level of impunity attached
271

to crimes committed against LGBTI people often with governmental 

endorsement places them in a precarious situation. Besides targeting the community members, 

themselves fail to prevent crimes against the LGBTI people from occurring and do not take appropriate 

accountability measures through investigation or prosecution. 272 Not only are members of the LGBTI 

community targeted but also those who are perceived to be LGBTI have also been attacked. As seen 

in the 2016 Special Rapporteur on Torture’s report  “torture and ill treatment of persons on basis of their 

actual or perceived sexual orientation or gender identity is rampant in armed conflict and perpetrated 

by State and non-State actors alike, with rape and other forms of sexual violence sometimes being used 

as a form of moral cleansing of the lesbian, gay, bisexual and transgender persons.” 273 

 

LGBTI persons are among the least protected groups during armed conflicts,  when there is a 

breakdown of institutions the community generally steps up, but LGBTI people have little communal 

support or protection from family, tribal or community members. 
274

 As often family members are 

complicit in abuses against them. 275 

 

LGBTI people’s experience in emergencies are under-researched and misunderstood which leads to 

significant protection gaps. 276 

 

Beyond being targeted directly, on account of their non-conformity to social norms, they fall through the 

cracks of humanitarian assistance. The lack of ID reflecting their gender identity277 or inability to be 

allocated a gender specific relief provisions278 means they are doubly at harm, first through the 

insecurities of the conflict and second through the lack of access to the humanitarian assistance.  
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II.3.3 IHL laws applicable  to LGBTI 

 

The Geneva Conventions were codified when criminalization of homosexuality was the norm.279 

Therefore there are no provisions in IHL expressly protecting the LGBTI population. However the 

principles which govern IHL and its provisions on protection of protected persons would be applicable 

to LGBTI members namely the principle of humane treatment and the prohibition of adverse 

distinction.280 

 

The obligation of humane treatment is a requirement under IHL, it is an overarching principle and 

applies in all circumstances and extends to all those not taking part in active hostilities.281 The meaning 

of humane treatment as mentioned in the previous section is context specific and needs to consider the 

circumstances of each case taking into account the environment, physical and mental condition of the 

person, along with the age, social, cultural, religious, political background and past experiences. 282  

 

It is essential while determining humane behaviour for someone means taking into account their 

inherent status, capacity and needs and how these differ among people of different gender.283 As 

women, men, girls and boys are affected by armed conflicts in different ways.284 Thus while assessing 

the humane treatment of the LGBTI it is essential to account for the vulnerability and needs and pay 

regard to  their unique past experiences.  

 

Even though what constitutes humane treatment has not been fully defined, what is expressly prohibited 

has been explained. Under this obligation there is an express prohibition of any acts of violence or 
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intimidation not motivated by military necessity or desire of security but by hatred.285 The provision not 

only confines itself to the prohibition of these acts but also stipulates on states an obligation to take all 

precautions in their power to prevent such acts and assist victims. 286 This provision should ensure that 

LGBTI are not targeted on account of their sexual orientation and gender and identity whilst also 

imposing a duty on the parties to the conflict to ensure that such acts of violence are prohibited.  

 

The principle of humane treatment is supported by the prohibition of adverse distinction.287 Although 

the ground of sexual orientation and gender identity is not expressly mentioned as a criteria in the list 

of adverse distinctions, the list in not an exhaustive one. 288 Human rights treaty bodies have interpreted  

‘sex’ to include sexual orientation.289 The prohibition of adverse distinction applies to the entire 

population of the countries in conflict.290 

 

The prohibition is on ‘adverse’ distinction and does not prohibit differential treatment that is necessary 

in order to achieve humane treatment.291 Thus the aim of the favourable treatment may be justified by 

the different characteristics, needs and vulnerabilities of the civilians.292 Such distinction may be 

required in order to ensure the LGBTI people are treated fairly and humanely. 

 

II.3.4 IHRL laws applicable to LGBTI during Armed Conflict  

 

There is no provision among the universal international human rights treaties which explicitly mention 

the LGBTI people. However there has been a shift in the acceptance that the human rights belong to 

everyone inclusive of LGBTI people. 293 There also exists a compilation of non-binding, but well 

established principle of international law on the application of IHRL in relation to sexual orientation and 

gender identity.294 Although unlike any other vulnerable group, the acts integral to being LGBTI are 
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criminalized in 72 countries with a possibility of death penalty in 6.295  This list of applicable human 

rights is not exhaustive but explanatory. 

 

Discrimination on the basis of sexual orientation and gender identity (SOGI) has been interpreted as a 

ground of discrimination by many Human Rights Treaty Bodies.296 Discrimination in this context includes 

distinction, exclusion, restriction or preference based on SOGI with the purpose or effect of nullifying 

the principle of equality before the law and equal protection of the law. 297Discrimination can manifest 

directly or indirectly, either in practise or through a source of law.298The criminalization of homosexuality 

is particularly discriminatory in nature. 299 The equal protection of the law and recognition as a person 

before the law is the most basic aspect of dignity and freedom.300 

Right to life protects the lives of LGBTI people from arbitrary deprivation of life , which includes the 

imposition of the death penalty by domestic criminal laws.
301

 The right also protects the individual from 

use of lethal force on the basis of real or perceived SOGI as well as prevention of deportation to a State 

where there is torture or death penalty on account of SOGI.
302

 

 

The Special Rapporteur on Torture notes that members of sexual minorities are disproportionately 

subjected to torture, cruel, inhuman and degrading treatment on account of their failing to conform to 

socially constructed gender expectations.303 Criminalization relating to SOGI promotes torture and ill-

treatment as a non-conforming sexual orientation may be treated as a problem that needs to be 

corrected, or used to legitimize violence against these individuals.304 These laws contribute to an 

environment that condone abuse against LGBTI people.305 LGBTI people are disproportionality affected 

by rape, which has been recognized as a form of torture. 306 Rape is used to intimidate, humiliate, 
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punish, control the person in order  to violate their dignity.307 Non-consensual medical and scientific 

experimentation is also identified as a form of torture or inhuman treatment. Forced medical treatment 

on intersex individuals in order to attain ‘normalcy’ would fall under this. 308 

 

The right to freedom from arbitrary deprivation of liberty although not a derogabale right, the derogation 

even in armed conflict cannot exceed those strictly required by exigencies of the actual situation.309 

Arrests made on the basis of SOGI cannot be required by the exigencies of conflict, it is arbitrary.310 

There exists within detention facilities a strict hierarchy with LGBTI detainees ranking in the bottom 

facilitating multiple levels of discrimination within the facilities.311 Protective measures to sperate LGBTI 

people such as administrative segregation or solitary confinement results in severe psychological 

harm.312  

 

The Right to health which is enshrined in ICESCR , although subject to progressive realization has a 

minimum level of protection which has to be fulfilled without exemption. 313 The core obligations ensure 

access to health facilities in a non-discriminatory basis especially for vulnerable or marginalized groups 

and ensures equitable distribution of all health facilities and services.314 Denial of gender appropriate 

medical treatment, public humiliation in health care setups, psychiatric valuations, sterilization, genital 

normalizing surgeries under the semblance of ‘reparative therapies’ are violation of the right to 

health.315Moreover community ostracism which is often long term with impunity can often lead to 

damaging mental health implications for those targeted. 316  Being compelled to conceal one’s SOGI 

may also result in significant psychological harm.  

 

II.3.5 How these laws are inadequate? 
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A major impediment in the protection of LGBTI people is the criminalization of their practises coupled 

with community harassment  and social exclusion leading to increased difficulties in accessing 

humanitarian services. Unlike the wounded, women and children they do not have any specific 

provisions allowing for priority in evacuation317 or in entrance into safety zones.318Their vulnerability 

does not always garner automatic societal acceptance such as the women, children, persons with 

disabilities. Moreover  their societal and institutional exclusion and discrimination may act as an 

impediment towards access to basic needs and services. For instance lack of ID , or ID not adequately 

reflecting their identity  has led to denial of essential services319 

 

Moreover there is a general level of impunity which is imagined  with regard to violations and abuses 

committed against LGBTI individuals which inadvertently promotes these violations. Provisions in the 

Rome Statue for instance which are instituted to provide accountability of grave crimes during conflict, 

defines gender320  in a very restrictive manner321 and therefore excludes many gender based crimes 

targeted against members of the LGBTI community.  

 

The critique mentioned with the previous vulnerable is also applicable with LGBTI, the special provisions 

for women only highlight women’s roles as reproductive agents and carers of children.322 However these 

stereotypical roles may not necessarily apply to lesbian women or transgender women, thus would end 

up acting in exclusionary manner from their protection.  

The lack of any express provision may infer a lesser entitlement to protection.323 The LGBTI population 

would remain at risk and invisible without targeted efforts addressing their vulnerabilities.324As their 

experiences in emergencies are often misunderstood, under researched 325 and their vulnerabilities are 
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often overlooked.326 The international community has tailored other specific responses to other 

vulnerable groups such as women and children they must also do the same for LGBTI people.327 

 

Their express recognition  for protection does not require a recognition of same sex couples in domestic 

law as these would only be applicable during armed conflict situations.328 Moreover it becomes easier 

to justify these provisions as a need to comply with international law,329 and the requirement of 

international community and aid support330 which may abate the local opposition to such provisions. 

Moreover the humanitarian organization can assist the implementation of these obligations to an extent 

relieving states from the backlash of the local sentiment. 331 There is proof that legal recognition can 

enhance protection for LGBTI in emergencies. As seen with Nepal’s recognition of the third gender it 

led to better protection.332 

 

Strengthening the legal protection of LGBTI people during armed conflict would not eradicate the 

vulnerability of LGBTI people but could help in reducing the vulnerability. 333 As it would expressly signal 

to both state and non- state actors that targeting LGBTI people is illegal. 334 Thus expansion of  Special 

protection expressly including LGBTI people would re-instate their inclusion within the protective 

framework of IHL and IHRL and may lead to more accessible and adequate protection during conflict.  

 

 

All the three vulnerable groups mentioned in this chapter have differing levels of express protection in 

both IHL and IHRL framework.  

For the persons with disability the co-application between the two frameworks might need more 

clarification . There is also a need for the Special Protection to include the entire spectrum of individuals 

covered by persons with disabilities.  
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The elderly although have express Special Protection in IHL need a more holistic protection which 

details their needs and requirements beyond the two mentioned provisions in a manner not to take 

away their agency. There is also a need to interpret the existing IHL provisions in an age sensitive 

manner to provide adequate protection.  

 

Whilst with LGBTI, there is a need for a formal recognition of the individuals within the protection 

framework to ensure that they are not left invisible and overlooked. Moreover there is a need for a more 

gender inclusive approach. If Special Protection is provided to them their needs and concerns during 

armed conflict would be more clearly conceptualised and the parties obligation towards them would be 

more explicit.  

 

As the need for Special Protection has been established in this chapter, the next chapter shall elucidate 

how the expansion of Special Protection is in line with IHL objective and development. It shall also 

present ideas on how it may be achieved. 
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III. Expansion of Special Protection  

As seen in the previous chapter the current framework of IHL and IHRL there are not adequately leading 

to the protection of vulnerable groups during armed conflict. IHL has been critiqued as insufficient in 

providing effective safeguards for the protection of the victims of armed conflict.335 One of the ways of 

remedying the situation would be an expansion of Special Protection under IHL to move towards the 

inclusion of other vulnerable categories beyond the pre-existing groups.  

 

The General Protection to civilians336 under IHL does not  (except women and children) take into 

consideration that civilians are not a homogenous entity.337 The universal norms of IHL  have been 

critiqued before as insufficiently accounting for cultural diversity. 338The difference in the civilians 

inherent characteristics affects the manner in which they access and enjoy the guarantees and 

protections afforded to them.339  In contrast IHRL has an understanding of the impact and interaction 

between an individual’s inherent characteristics such as sex, age, ethnicity, disability etc. and their 

access to and enjoyment of their human rights. 340In order to properly be in compliance with the 

principles of humane treatment and adverse distinction IHL needs to shift from purely status based 

protection341  and  imbibe from IHRL a focus on the inherent characteristics of the individual to whom it 

is providing protection. IHL needs to respond more adequately to the lived experiences of the person342 

with differing characteristic such as advanced age, mental or physical disability and differing sexual and 

gender based identity in the conflict situation. Expansion of Special Protection to include other 

vulnerable groups could provide a framework in which IHL’s protection responses are better suited to 

the vulnerable civilian population. As aforementioned the understanding of Special Protection has 

developed from a paternalistic protection to a more a  specific needs based one. Therefore the Special 

protection would formulate laws which were are better suited to the needs and lived realities of these 

vulnerable groups during armed conflict.  
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One of the first counter – arguments to expansion of IHL existing laws for the more enhanced tailored 

protection mitigating the socio-cultural-political factors leading to vulnerability would be beyond the 

mandate of IHL.343 IHL has very precise boundaries.  It seeks only to limit suffering during armed conflict 

and not to redress social inequalities or assist in rebuilding post conflict situations. 344Its aims are solely 

focused on protecting persons and property that may be affected by armed conflict and limit the rights 

of parties to a conflict to use the means and methods of their choice. 345 

 

The response to which is, firstly although IHL is based on the balance between the principle of humanity 

and the principle of military necessity. There has been a gradual shift towards a more humanized view 

of war over the years. 346 Since the nineteenth century there has been a steady movement towards 

humanity and away from that of military necessity. 347 This can be traced through the treaty law of IHL. 

Initially when the treaties were formulated there was an emphasis of enhancing the protection of armed 

forces such as the 1856 Paris Declaration on maritime Law dealing with blockades, privateering, etc., 

1868 St Petersburg Declaration on explosive projectiles. The World War II led to shift towards 

humanitarian protection of civilians.348 In 1945 four Geneva Conventions were adopted with the GC IV  

exclusively dealing with protection of civilians.  

 

Post war the law of weaponry which was initially only designed to limit the suffering of combatants 

reflect humanitarian concerns. For instance the Mine Ban Convention and Cluster Munition Convention 

did not only prohibit usage of these weapons but also designed a framework to clear contaminated 

areas, stockpile destruction and provide victims assistance.349 As ICTY states that ‘a state sovereignty 

orientated approach has been gradually supplanted by a human being approach’.350 
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This shift towards a more humanitarian approach in not only witnessed in treaty law but also directly 

seen on the battlefield. For instance in the ISAF operation in Afghanistan the media, civil society and 

public opinion considerations of the military advantage sought, may have influenced the conduct of the 

involved actors.351 The international and national media as well as civil society pressure may influence 

the analysis of military necessity. In the modern battle of ‘hearts and mind’ avoiding negative media 

coverage and international critique has become an important target itself. 352 

Secondly, there is a change in the nature of the conflict over the years has led to an increase risk and 

harm to civilians. The conflicts are now mostly non international, protracted and in urban areas. In the 

past post Wold War II, many States felt that the changing nature of the conflict should lead to an 

evolution of the law. With the growing emergence at the time of guerrilla warfare and non-international 

armed conflict placed civilians and their property at risk. 353 Causalities in internal conflict tend to be 

higher because of the logistics for one the guerrilla fighters do not differentiate themselves from the 

civilians.354  Conflicts in urban areas also place civilians at particular risk of lack of access to essential 

services, high population density and close proximity of civilians to military objectives. 355 Civilians face 

a greater burden  and a higher casualty rate in protracted conflicts. 356 With the changing nature of the 

conflict there is a greater burden and higher casualty rate of civilians which requires a more enhanced 

level of protection of civilians .  

Thirdly, as IHL is tailor made to the realities of armed conflict, it should be used to realize to adequately  

address the minimum obligations of human rights357 during armed conflict. As can be seen humanitarian 

law already protect the human rights obligations to the level it can.358  IHL tries to protect most 

fundamental human rights through its laws, for one right to life is preserved through its prohibition of 

targeting on wounded, sick hors de combatants,359 civilians 360 and express prohibition of murder in 
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international361 and non-international armed conflict.362 IHL reflects within its laws a prohibition against 

torture, as all four Geneva Conventions state a principle that persons must be treated humanely without 

discrimination and shall not be subjected to torture or to biological experiments.363 The right to family 

life has been preserved by an attempt to keep families together,364 right to religion is respected .365 

Humanitarian law  plays an important role in fulfilment of these rights within the constraints of armed 

conflict. 366 Also a wide range of provisions adopted in the recent years in international humanitarian 

law seek to ensure human rights apply during armed conflicts. 367 It cannot achieve the level of respect 

for human rights obligations during peacetime but provides for maximum protection and respect 

possible within an armed conflict context.368Therefore in cases where human rights obligations exist but 

are not suited to the exigencies of armed conflict, or are derogable rights unable to adequately tailor 

itself to realties of armed conflict IHL should be able to take over, such as with the expansion of Special 

Protection. 

 

Fourthly is the argument of fulfilling the prohibition of adverse distinction. The principle of adverse 

distinction in IHL which is equivalent to the principle of non-discrimination under IHRL, 369 underlies all 

of IHL. 370 As mentioned above the favourable distinction are justified by different situation and needs 

of persons it is protecting.  It allows for differentiated treatment to realise a person’s humane 

treatment371 which may include providing differential treatment based on social, economic, cultural or 

political situation or status of an individual. 372 It means that in certain circumstances and depending on 

the needs of certain group of victim’s preferential treatment may be granted. In light of this IHL contains 

many provisions which are designed to provide special protection for women and children during armed 

conflict. Favourable distinction acknowledges that women have specific needs and face particular risks 

for which blanket protection is inadequate. 373These needs and risks may be physical, physiological or 
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may be based on social, economic, cultural and political structures in society.374 Traditionally it has been 

a person’s state of health, age, sex which has justified differential treatment. 375Therefore, for instance 

with the disabled, the elderly and the LGBTI community who as highlighted in the previous chapter, also 

have different needs risks based on the physical, physiological and social, economic, cultural and 

political structures of society would require specialised protection. As renditioned in the previous chapter 

the general protection is unable to properly highlight their needs and requirements.  

In human rights law vulnerable groups have been given special measures of protection to ensure their 

enjoyment of human rights guaranteed universally to everyone.376 This approach is based on the 

principle of equality before law enshrined in human rights treaties. 377 Thus a need for special provisions 

for vulnerable groups is seen as a solution to adequately address their specific needs and requirements. 

This could be similarly adopted to vulnerable groups during armed conflict. By providing vulnerable 

groups specialized group protection, based on the principle of favourable distinction should similarly 

assist in mitigating the barriers to enjoyment and access to the protection which arises due to their 

inherent characteristics of being elderly, disabled, or LGBTI, etc.  

 

The question may arise as to why IHL should gravitate towards a group based protection for vulnerable 

communities when there are pre-existing IHL provisions allowing for individual protection such as 

principle of adverse distinction and humane treatment.  As can be learnt by the example of the human 

rights law, which also started with universal laws for all humans, that the difficulty in access and 

enjoyment of the universal rights was on account of the social devaluation as a member of a particular 

social groups. 378These groups were different on account of physiological or other factors but the 

common problem faced was social devaluation.379 Thus in order to combat the problems of social 

devaluation faced by the vulnerable groups there was a focus on creating new laws to alleviate the 

barriers in accessing and enjoying these rights.  Moreover, IHL already provides for group-based 

protection, as Special protection is in the existing IHL is provided to women, children and other groups 
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of people. It is important that while determining which groups to include in the vulnerable group IHL 

protection should start from a holistic analysis of the entire civilian population.380 

 

What is required to be assessed is, how is the expansion of special protection to be realised, and 

whether it is specifically required to be stated when generalized protections such as principle of non-

adverse distinction and humane treatment exist. As the shift from universal to group based laws have 

been made in IHRL in order to assess whether it is beneficial under IHL we shall look towards the 

arguments under IHRL.  

 

Firstly, having specific provision for the protection of vulnerable groups in IHL would make their plight 

more visible. Having specific protection laws for the vulnerable group  ensures that the parties obligated 

to protect the vulnerable groups do not overlook their obligations towards them.  381 For instance despite 

the ICCPR and ICESCR containing rights broad enough to cover the requirements of persons with 

disabilities. Yet a need was felt for the CRPD to ensure that states do not overlook their human rights 

obligations towards persons with disabilities.382 Moreover spelling out the State obligations towards 

these vulnerable groups makes them a priority,383 once the armed conflict commences. 

The specific laws may allow for creating new legal dimensions which were not existing before. For 

instance the CRC created new rights, such as the right to protection, which was necessary to address 

a phenomena that disproportionally affected them with devastating impacts.384 Similarly CEDAW, 

highlighted private discrimination as opposed to only public discrimination  which added a new 

dimension to the State existing obligation.385 The specific provision for these vulnerable groups in armed 

conflict will help highlight to parties to the conflict,  the particular problems faces by groups of persons 

or what disproportionately affects them. 
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The specific provisions tailor the existing laws to better suite their specific and unique protection 

needs.386 This provides guidance on how to adequately ensure legal protection of the vulnerable group. 

For example the CRC reformulates the civil and political rights and the economic social and cultural 

rights to better meet the needs of the children. Similarly CRPD reinterprets the rights laid down in the 

ICCPR and ICESCR in their application to persons with disabilities, without discrimination based on 

disability but on an equal basis with others.387Thus the specific provisions aim to neutralize the detriment 

of social barriers on account of the societal devaluation of these vulnerable groups .  

 

However it is to be noted that the situation of all members of the vulnerable group is not the same as 

some members are affected by the ill effects of war more than others. 388 It is therefore essential that 

the provision be provided to individual members of a vulnerable group, as is the case with women and 

children in the existing IHL laws.  

 

Furthermore, there is a view among feminist critiques that IHL was formulated taking through a male 

perspective,389 as men and women experience armed conflict differently that the law is manifestly unjust 

towards women. 390 This argument could be similarly analysed in the context any other vulnerable 

group, that IHL was not made age sensitive in its provisions, or that it is heteronormative law, or made 

by abled bodied men. Thus, when the law is made with a certain norm in mind it does not adequately 

account for the lived experiences and the needs of those who fall outside the norm. Therefore, to allow 

for the correction there is a need for specific provisions for these vulnerable groups.  

 

There exist fears that the focus on particular groups risk fragmentating the response and overlooking 

civilians who do not fall under any of the vulnerable groups. It is therefore essential to note that first of 

all the generalized provisions of IHL allow for protection for all. Moreover, the proposal of expansion of 

special protection, is in addition to the existing general framework applicable to all civilians regardless 

of their vulnerability or inherent characteristics. It therefore does not negate the existing protectionist 

regime in place for all civilians but allows for one more sensitive to the diverse civilian population. 
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The advantage sought by specific law have been elaborated but they could potentially be either within 

IHRL or IHL . Although there are advantages of increasing the protection in IHL. Firstly, IHL has been 

designed to be implementable in armed conflict whilst human rights is a more general law391 . Secondly 

when IHL provisions impose responsibility on the perpetrators of breaches of the GCs and AP I as well 

as the commander superiors who knew or had reason to know the breach.392 Thus making the 

provisions more enforceable and the parties to the conflict more accountable. And finally the provisions 

of IHL apply equally to all parties to a conflict, however the application of IHRL on Non-State Armed 

Groups is still being debated. 

 

3.1 How to create the expansion of Special Protection laws? 

 

In order to realize the expansion of Special Protection there exists three options each of which will be 

discussed.  First is the formulation of new treaty law, second is interpreting existing provisions and 

thirdly is creation of soft law document.  

 

The biggest hurdle with drawing up new legal provisions is the lack of political will among states. 393 

Although the need for a new law to cope with changing nature of conflicts is debated, there is a near 

consensus of the practical impossibility of creating a new IHL treaty in this political climate. 394  

 

Therefore, the next option would be to advocate for the expansion of special protection while interpreting 

the existing legal framework. The inherent problem with reading special protection into the existing law 

is that the interpretation can only discover the existing law and does not create law itself.395 There is 

however a general agreement that interpretative process helps shape the law. 396  For instance where 

there are multiple possible interpretations the decision in choosing one would be akin to creating  treaty 
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obligation. 397  Moreover interpretations have gained a lot of force in international legal community and 

actively referred to while interpreting treaty obligations, even when the interpretations have no binding 

force on state parties. Non state actors’ methods of treaty interpretation involves identification of 

customary law and creation of soft law. 398 However it is difficult to remove an inherent bias within the 

existing legal framework through interpretation. 399 

 

The third option is the creation of soft law. As IHL is not a static law and new norms are regularly being 

adopted 400some of which acquire the status of customary international law. The expansion of Special 

Protection to include other vulnerable groups could be formulated into a soft law instrument. Moreover 

as there is a shift in IHL from state centric approach to a more homo centric which has led to increased 

protection of individuals401 the expansion of Special Protection would be in line this.  

 

The development of soft law could fill in the gaps of the existing legal framework as over time in IHL 

there has been a  blurring of the difference between binding and non-binding norms. 402Despite its non-

binding nature soft law has played an important role in formulation of customary international law. 403It 

can act as a guide for policy matters. Soft law in IHL generally consists of hybrid soft law documents 

adopted by expert meetings or produced by ICRC that are deemed almost as important as the formal 

sources of law itself. 404 The formulation of soft law would thus be able to adequately fill the gap in the 

existing protection regime and should be feasible in the current political climate.  

 

Thus, with IHL becoming more humanized and the nature of conflicts leading to a higher casualty rate 

of civilians it is in line with IHL trend to adopt more protection based provisions. These Special Protection 

provisions would assist in making the requirements of needs of the vulnerable groups during armed 

conflict more visible whilst clearly laying out the obligation required by the parties to the conflict. On 

                                                 
397 ibid. 
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account of the tense political climate the best way to realize this protection would be through the soft 

law instrument which if accepted over time could be incorporated into state practise.  

 

Conclusion  

The protection of civilians to the maximum extent possible during armed conflict is one of the common 

principles of both IHL and IHRL. IHL has in the past provided this in a manner through Special 

protection. It provided enhanced protection to groups of people it assumed required it on account of 

their weakness and lack of military capabilities. This perception has changed over time with Special 

Protection catering to the differing needs and specific requirements of the populations it protects.  

 

Vulnerable groups of individuals have more difficulty accessing and enjoying the same rights and 

benefits given to everyone. There has been a shift in Human Rights Law from universal laws to more 

category-based laws. Specific laws for certain vulnerable groups of individuals led to making their rights 

and needs visible in the international fora  and also helped tailor the universal framework to their needs.  

This was in line with the principle of equality.  

 

Even though International Human Rights law developed as a legal framework much after IHL, it has 

been instrumental in its development towards a more human centric approach which led to explicit 

provisions for the protection of civilians. This thesis proposes that IHL should again seek the influence 

of International Human rights law and further develop its protection framework towards civilians by 

expanding Special Protection to other vulnerable groups.  

 

As human rights continue to apply during armed conflict this thesis first explored the co-application of 

both human rights and humanitarian law for the protection of vulnerable groups. By way of examples 

the protection regime of three different groups were explored the persons with disability, older persons 

and LGBTI. All three having differing needs and requirements during armed conflict with varying levels 

of protection under the existing IHL framework.  As each group of individuals have specific requirements 

and different experiences during conflict  there is a need to incorporate within IHL’s provision  the lived 

experiences of these groups.  The expansion of Special Protection has been seen as a medium to 
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achieve this aim and provide a more expansive and clearly laid out protection framework while not 

disregarding the realities of conflict.  

 

The expansion of Special protection towards group category based protection in addition to the general 

protection of civilians would provide a more comprehensive protection framework. It would highlight and 

make visible the needs and requirements of vulnerable groups in order not to be overlooked. Whilst 

also clearly laying out the minimum obligations to be met by all parties to the conflict.  

 

This development of IHL protective regime is in line with its gradual shift towards humanization of the 

laws of war. With the greater harm to civilians and increase in number of casualties there is requirement 

for an enhancement in the protection regime.  The shift towards this approach would guarantee equality 

in the accessibility and enjoyment of the general protection provisions by all vulnerable groups. 

In order to realize this Special group-based protection there is a proposal for a soft law to adequately 

address and supplement the existing IHL framework. It is only with steps to provide tailor made and 

more comprehensive protection can there be a hope to alleviate the suffering of those during armed 

conflict.  
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