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l. Introduction

With many of us now working from home and some commentators even predicting the
‘end of the office’, we cannot but fail to notice the impact of the Coronavirus outbreak on
our terms and conditions of employment.’ For those essential workers on the frontline, the
situation is altogether more serious.? The effects of the Coronavirus on the world of work
are beginning to be explored, with the current academic analysis largely focused on
discrete areas of employment law, for example the health and safety of workers,3
protection from unfair dismissal, the right to paid annual leave,* and the interaction
between the UK Government’s furlough scheme and the background rules of domestic
employment legislation.®

This paper will seek to present an overarching analysis of the virus’ intrusion into working
conditions through the lens of the ‘right to work’. The right to work is a social right identified
in a number of international rights instruments, notably the International Covenant on
Economic, Social and Cultural Rights (the Covenant), the European Social Charter (the
Social Charter) and the European Union Charter of Fundamental Rights (the EU Charter).6
This paper will explore the components of the right to work that are particularly relevant in
the context of the Coronavirus pandemic, notably the State’s obligation to prevent
unemployment, the right to decent conditions of work and crucially, the right not to work.

The right to work is also linked intimately to the freedom of employers to pursue their
business. The consequences of this connection for workers’ rights is a potential cause for
concern. Of course, all of these issues clearly transcend the current pandemic, but the
Coronavirus provides an important impetus to explore a concept that despite extensive
academic analysis, has so far failed to gain much traction as a standalone fundamental
social right.

Il. What is the Right to Work?

The first hurdle in any consideration of the right to work is that the content and scope of
the concept is difficult to define, with various meanings being ascribed to it depending on
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the context. It could, first of all, be conceived as a legally enforceable right, with a
corresponding obligation on the State to provide employment, although this is unlikely to
stretch to a right to a particular job.” Second, the right to work might be viewed as
encompassing a right to decent work, being tied with the concept of fair and just working
conditions, explored below. Going further still, it can be thought of as a right destined to
provide for human self-realisation. More controversially, the right to work has been linked
with the correlative duty to work. ® As argued in this paper, the right to work may also be
construed as a right not to work, or at least the right not to work in dangerous conditions.

The scope and content of the right to work is complicated by the fact that it is a right that
can potentially be raised against a variety of actors, namely the State, the employer or
trade unions. As against the State, the right to work can be viewed as a duty to maintain
conditions of full employment, to protect the right of every worker to earn a living freely
chosen and to provide employment services and vocational training for all workers.'® The
second actor against whom the right to work could conceivably be raised is the employer.
Every worker has the right to be engaged on a non-discriminatory basis, a right to be given
work while employed, a right to remain in continuous employment and to be reinstated in
cases of unfair dismissal.!" However, the right is probably not broad enough to encompass
a guarantee of satisfying or rewarding work from the employer. Finally, the right to work
can be invoked against trade unions in closed-shop situations, providing a right for workers
who are not members of a union to seek and maintain employment.’? The latter has led to
the right to work being treated with a great deal of suspicion within employment law circles,
and overlooks the role that trade unions can play alongside the State and private
employers in ensuring the realisation at national level of a meaningful right to work.'3

lll. The Right to Work as a Fundamental Social Right

The right to work is scattered across a number of international rights instruments. To begin
with, Article 23(1) of the Universal Declaration of Human Rights provides that ‘[e]veryone
has the right to work, to free choice of employment, to just and favourable conditions of
work and to protection against unemployment’.'* The content of the right to work is further
specified in other UN rights instruments, most notably the Covenant. Article 6 of the
Covenant attests to the recognition by the States Parties of the right to work ‘which includes
the right of everyone to the opportunity to gain his living by work which he freely chooses
or accepts’. Steps to be taken to safeguard this right include technical and vocational
guidance and training programmes, policies, and techniques to achieve economic, social,
and cultural development and productive employment under conditions that safeguard the
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fundamental freedoms of the individual. The provisions of Article 6 enjoy particular
prominence as the first substantive right set out in the Covenant.’® The UN Committee on
Economic, Social and Cultural Rights has sought to flesh out the concept of the right to
work, highlighting that ‘[w]ork as specified in article 6 of the Covenant must be decent work.
This is work that respects the fundamental rights of the human person as well as the rights
of workers in terms of conditions of work safety and remuneration’.’®

At the European level, the right to work can be found in both the Social Charter, which is
the social rights equivalent of the European Convention on Human Rights and also in the
EU Charter. Article 1 of the Social Charter calls on the Parties to undertake:

(1) to accept as one of their primary aims and responsibilities the achievement and maintenance of
as high and stable a level of employment as possible, with a view to the attainment of full
employment; (2) to protect effectively the right of the worker to earn his living in an occupation freely
entered upon; (3) to establish or maintain free employment services for all workers; (4) to provide or
promote appropriate vocational guidance, training and rehabilitation.

The focus of this provision is on the State’s obligation to achieve full employment, although
it also roots the right to work in the right of every worker to earn their living in an occupation
or profession freely entered upon. Essentially, this means that every worker has the right
to enter the workforce without constraint or coercion, ie it is the ‘liberty’ component of the
right to work."”

The EU Charter similarly conceives of the right to work as the freedom to choose an
occupation, thereby overlooking the other components of Article 1 of the Social Charter,
which as we just saw, also ground the right to work in wider issues of access and availability
of work."® Article 15 provides that ‘[e]veryone has the right to engage in work and to pursue
a freely chosen or accepted occupation’. This provision has a very wide personal scope
when compared to other EU Charter rights, applying to “everyone”, but the corresponding
duty to ensure the right’s protection is framed by the EU Charter’s horizontal provisions,
which specify that it is addressed to the EU’s institutions and the Member States when
they are implementing EU law. The Explanations attached to the EU Charter note that
Article 15 is derived from the Court of Justice of the European Union’s pre-existing case
law on the freedom to pursue a trade or occupation as a general principle of EU law.'® The
Explanations thereby link Article 15 to the freedom to enter a freely chosen occupation
found in Article 1(2) of the Social Charter. Again, this implies a right to access employment
(or not to be deprived of employment) in a non-discriminatory manner. The difficulty here
is that the terminology used has been inconsistent. For example, the Explanations
attached to Article 15 refer to the ‘freedom to pursue an economic activity’, while the case
referred to does not use that formula at all, instead referring to the ‘freedom to choose and
practice their trade or profession’. As explained further below in the context of the freedom
to conduct a business, there are perhaps different connotations to being able to freely enter
an occupation and the freedom to choose an economic activity.
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The nebulous nature of the right to work’s focus on the ‘availability’ and ‘accessibility’ of
work is somewhat tempered by its close connection to other more ‘substantive’ rights which
seek to guarantee work that is ‘acceptable’.?® As O’Cinneide remarks in relation to the
Covenant and the Social Charter, ‘the placing of work at the beginning of the list of
substantive rights is no accident, but rather reflects its fundamental importance in the
overall scheme of social rights’.2" Most obviously, we rely on work as a source of income
to fulfil our basic human needs such as food, housing, and health. More widely, work can
be seen as an act of human self-expression and socialisation.?? The freedom to pursue a
freely chosen trade or profession also has clear links to the concept of self-determination
and human dignity. The idea is, that although not all of us want to work, or at least not all
of the time, work gives us a sense of purpose, community, and self-respect.?® The right to
work is also linked to protections against unfair dismissal and discrimination in access to
employment. Finally, the right to work has a clear relationship with other fundamental
employment rights such as the right to fair and just working conditions.?*

Having set out the content and scope of the right to work, we are now in a position to
assess the implications of the Coronavirus pandemic for that right.

IV. The Implications of Coronavirus for the Right to Work

The Coronavirus poses obvious challenges for the right to work, but at the same time, the
right to work can potentially be relied on to ensure a robust employee-protective response
to the pandemic. Three situations will be distinguished, with the Coronavirus pandemic
creating different right to work implications in each category. namely: (a) the right to work
implications for those of us now working from home; (b) the consequences for those who
are no longer working either due to having been furloughed or made redundant and finally
and (c) the right to work implications of going to work while the pandemic continues.

a) Those who are working from home

At least since the beginning of the UK’s initial general lockdown on 23 March, a large
proportion of the population have been working from home, with the Coronavirus
Regulations permitting travel for the purposes of work only where it is not ‘reasonably
possible’ to do this.2® In certain respects, those of us who are able to work from home are
in a privileged category from a right to work perspective, with our continued employment
likely to be facilitated for the duration of the pandemic.?® Having said that, the wider right
to (decent) work implications of working from home are potentially numerous.

The most obvious consequence of working from home is the further blurring of the home
and work distinction, already under strain from the ever-presence of email. The deployment
of new workplace technologies to facilitate staff meetings, such as Zoom add to the sense
that we never really leave the workplace and that work never really leaves us. The added
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pressure to be ‘always on’ also places strain on employment rights found in domestic
legislation, notably the Working Time Regulations 1998, which implement the EU’s
Working Time Directive 2003/88/EC. The Directive entitles workers to a minimum number
of rest periods during the day, a limited working week and a right to paid annual leave. In
a long line of case law, the EU Court of Justice has ensured that any such break period
must be for the purpose of rest and relaxation from work and any time spent not working,
but on-call, at the employer’s disposal or even on sick leave, cannot count as time off.?’
But, how does one ensure that adequate rests breaks are taken when the office is also the
home and when, at least in the early stages of the lockdown, frequently going outside was
not an option?

Anyone whose travel plans have recently been disrupted will also know that there are
definite consequences of the pandemic for the exercise of the right to annual leave. Is it
really possible to switch off and relax when confined to the home which has also been
serving as your workplace? Recently adopted legislation recognises these difficulties,
providing that where, due to the Coronavirus, it is not reasonably practical for the worker
to take leave during a particular leave period, the entittement to annual leave can transfer
to the next period.?® As Bogg and Ford argue, these Regulations should be interpreted as
preventing the employer from insisting on workers taking annual leave while the pandemic
persists, including for those employees on furlough.?® Such a reading is reinforced by the
right to fair and just working conditions found in Article 31(2) of the EU Charter, perhaps in
conjunction with the right to work in Article 15. The Court of Justice has already held that,
as a fundamental social right, the obligation is on the employer to ensure that the employee
is able to exercise the right to annual leave.3° However, the Government’s current advice
seems to be that the employer can indeed specify when the employee should take leave,
an interpretation that does not sit well with the purpose of the underlying right.3’

In the grand scheme of a global pandemic, these issues might seem insignificant, but there
is always the risk that hard-won employment rights will be eroded. Working time
protections are already vulnerable to Brexit, with the UK Government having long-
demonised the protections granted in the Working Time Directive.3? Indeed, the Charter
itself will strictly speaking no longer apply in the UK once the transition period has ended,
although its interpretative pull may live on. When the floor of rights currently guaranteed
by EU legislation and the EU Charter is removed, it may be a whole lot easier to justify the
suspension of working time rights found in domestic legislation. It is here where reliance
on wider international standards such as the right to work guaranteed in the Social Charter
and the Covenant may prove useful.

A more immediate issue is the particular effect that working from home has for those with
childcare responsibilities. Balancing work with childcare has obvious consequences for the
accessibility limb of the right to work. There are also clear gender dimensions to this issue,
with the burden of childcare and housework continuing to fall disproportionately on female
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workers.3® There have long been calls for greater recognition of the value of work done in
the home. If the right to work is to have any real meaning, we need to decide what is meant
by ‘work’. As a fundamental social right, the concept of work should be defined broadly. If
nothing else, the Coronavirus pandemic has shown us that it is those in the most
precarious and often low-paid industries who we now depend on the most.

Finally, the increased reliance on home-based technology raises further issues as to
access to such technology, for example computer equipment and high speed internet and
the consequent rise in energy bills, which are unlikely to be met by increased wages.3* All
of these issues clearly engage the non-discriminatory access to employment aspect of the
right work, but it is not at all obvious who bears the responsibility for responding to these
challenges. The existing legal framework in the employment context, which was not
designed to meet the current circumstances, and is already creaking under the weight of
new technology and increasingly flexible forms of work, is unlikely to be of much
assistance. The contractual model underpinning the employment relationship is very
adaptable to permitting non-traditional (and less protective) forms of work, while at the
same time, alterations to terms and conditions of employment are not so easily facilitated
without falling foul of contractual principles.

b) Those who are no longer working

As already mentioned, those who can work from home are in a relatively secure position.
For those who have been made redundant, or who have been furloughed, the situation is
more precarious. Particular difficulties have been caused for those employed by shops and
restaurants, most of which were forced to close temporarily, meaning that many of these
already low-paid workers are likely to have been furloughed.3 Furloughing is provided for
in the Coronavirus Job Retention Scheme , which allows employers to apply for an 80%
reimbursement of wages (up to £2,500) for employees who have been placed on furlough,
for an initial period of three months (now extended until October 2020), the purpose being
to prevent redundancies in situations where it is no longer possible for the employee to
continue working due to the restrictions on businesses opening.

The Scheme has been criticised from the outset, notably for its initial differentiated
approach to the various categories of employment status.¢ This is partly because it cannot
be divorced from the background of the existing inadequacies in domestic UK employment
law, which, as mentioned, do not allow for much flexibility in the variation of terms and
conditions of employment. By contrast, the law is much more permissive of dismissals at
both common law and under statute, albeit that the latter engages further procedural and
substantive protections, thereby incentivising employers to dismiss their workforce and
reengage them later on under new terms and conditions.3” The only real protection derives
from the Equality Act 2010, which would prevent discriminatory selection for furlough and
potentially other contractual mechanisms such as the implied term of mutual trust and
confidence.®® If the Scheme, combined with the existing legislative backdrop, were
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(inadvertently) to lead to widespread redundancies, this would clearly be at odds with the
State’s obligation under the Covenant and the Social Charter to devise labour market
policies that support employment. The same is true of the State’s handling of the wider
economic impact of the pandemic.

c) Those who are still going to work

As already mentioned, the Regulations stipulate that workers can leave their home to go
to work where it is not ‘reasonably possible’ to work at home. As the lockdown begins to
ease, more of us will also return to work. This raises significant health and safety issues
for those who are required to go to work, particularly those in essential frontline services
such as the NHS, transport, and food supply. The lack of access to Personal Protective
Equipment (PPE) has gained much attention in recent weeks. There is a raft of legislation
guaranteeing the health and safety at workers at work.3° For example, the EU’s Framework
Directive 89/391/EEC stipulates that workers should not suffer any detriment for having
exercised their right to protect their safety. The UK implementing legislation stipulates that
any dismissal resulting from an exercise of these rights will be automatically unfair and
incapable of justification by the employer. The right not to suffer a detriment or dismissal
covers a situation where an employee refuses to work, leaves the workplace or refuses to
enter certain parts of the workplace due to a reasonable belief that there are circumstances
of ‘serious and imminent danger’.*° These provisions have been interpreted widely to cover
not only the individual employee themselves, but also other workers and potentially family
members.#! Brittenden suggests that given the seriousness of the pandemic and the
Government’s own use of the terms ‘serious and imminent’, it is highly likely that an
employee refusing to work out of fear of infecting themselves or others, will be protected.
It is suggested that such a reading can be bolstered by reliance on the right to work.

Of course, many of us expect to return to work at some point in the near future. The
Government has issued draft guidelines for getting employees to return to work while the
pandemic is on-going.*?> These non-binding guidelines have been criticised by the Trade
Union Congress as putting workers’ health at risk.#3 The guidelines leave it to employers
to decide whether it is safe for their business to reopen but provides little detail beyond
stating that social distancing and handwashing “should” happen. Given the risks while at
work or travelling to work, the question arises as to whether the right to work can also
encompass a right not to work.

Most of us, regardless of need, derive a strong sense of identity and value from our chosen
trade or profession and value the social connections that work can bring. It would be a
stretch, to say the least, to argue that the right to work as a fundamental human right,
encompasses the right not to work at all. However, it may be interpreted as including a
right to refuse to work under certain circumstances or to perform certain tasks. Such a
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refusal to work will usually constitute a breach of contract. We have already seen that this
rule is to an extent tempered by the fact that the employee has a right not to suffer a
detriment for refusing to work in the face of serious and imminent danger. The employer is
also required to comply with health and safety legislation. But is this really enough for an
employee who genuinely fears the health repercussions of continuing to work during the
pandemic? The right to work might help in one respect, namely the idea that work must be
“freely” chosen or entered upon. Making the choice between potentially be dismissed for
falling on the wrong side of the concept of “serious and imminent danger” and continuing
to take the risk of going to work is really no choice at all.

Of course, the right to work, like most rights, is not absolute, but may be limited, provided
that any such limitations are necessary, justified, and proportionate. It should be
recognised that employers and the Government are reacting to a fast-developing situation,
but this is no excuse to overlook fundamental social rights. There is also the danger that
some of the rapid changes to working conditions that have taken place in the immediate
wake of the crisis will solidify, leading to a semi-detached body of regulation that sits
uneasily with existing employment law. If nothing else, the current situation has highlighted
flaws within the current regulatory regime, notably the continued exclusion of some of the
most vulnerable workers from legislative protections, income inequality and the continued
gendering of household work.

Another issue, is that, as mentioned, the employer has competing rights that may
undermine any invocation of the right to work. The freedom to conduct a business found
in Article 16 of the EU Charter is a clear example. Quite clearly, businesses that have been
closed due to the Coronavirus, will want to reopen as soon as possible and it can
conceivably be argued the decision to require many businesses to shut their doors
infringes their freedom to conduct a business. The invocation of business freedoms to
challenge the lockdown has potential implications for the health, safety and working
conditions of employees.

Both Articles 15 and 16 of the EU Charter derive from the EU Court’s earliest case law on
the freedom to pursue economic activity as a general principle of EU law.** Although both
rights are, in theory, also subject to the same limitations, the reality is that the CJEU has
granted a wide interpretation of the concept of freedom of contract within Article 16, to the
detriment of employee-protective legislative rights.4> The CJEU has confirmed that both
Articles 15 and 16 are closely related, with both protecting individual autonomy, linked to
the performance of economic activity. Where the two provisions differ is that the right to
work is connected to the concept of free choice and personal autonomy of the individual,
while the freedom to conduct a business protects entrepreneurial values, such as freedom
of contract.*® The right to work is also infused with (and indeed infuses) other fundamental
employment rights, such as the right to fair and just working conditions. This symbiosis can
lead to a more worker-friendly reading of employment legislation even in the face of the
strains posed by the current pandemic.
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V. Conclusion

The Coronavirus pandemic has clear implications for the world of work, from both the
perspective of the wider shape of the economy and on the basis of our individual terms
and conditions of employment. The right to work, while often indeterminate and difficult to
enforce, can serve to highlight the fundamental nature of the social rights underlying our
everyday experiences at work. It also acts as a unifying force, bringing together what can
at times appear a rather disparate medley of individual employment rights, found both in
international social rights instruments and domestic law. The right to work, being closely
linked with autonomy concepts, can act as a strong counterpoint to the freedom to conduct
a business of employers, many of whom are now keen to return to business as usual in
the wake of the pandemic.
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