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Human rights are central to global
health, yet human rights weaknesses
in the COVID-19 response have high-
lighted both the intrinsic and instru-
mental importance of strengthening
human rights in global health law.
Reflecting on human rights limita-
tions in the pandemic, the World
Health Assembly (WHA) is just
beginning work to improve capacity
for global pandemic prevention, pre-
paredness, and response, presenting
opportunities to ensure human rights
realization in future public health
emergencies. It will be crucial in
these reforms to strengthen human
rights in global health, enabling the
World Health Organization (WHO)
to support member states in realizing
health-related human rights.

This column addresses the need
to strengthen human rights in global
health, looking to violations of
human rights law in the pandemic
response to recommend rights-based
reforms in global health law. The col-
umn opens by examining the funda-
mental importance of human rights,
recognizing the centrality of human
rights in global health governance.
Notwithstanding the evolution of
health-related human rights under
international law, the COVID-19

pandemic response has posed sweep-
ing implications for the realization of
human rights, with state responses
failing to comply with their domes-
tic and international human rights
obligations. Raising an imperative
to strengthen human rights in global
health law, this column presents rec-
ommendations to advance health
through the United Nations (UN)
human rights system, extend human
rights in revisions of the Interna-
tional Health Regulations (IHR), and
mainstream human rights in WHO
governance.

Human Rights Law in Global
Health Governance
Facilitating dignity, well-being, and
justice under international law,
human rights stand as a central nor-
mative framework for global health,
offering universal standards by which
to frame government responsibilities
and facilitate international account-
ability. With the UN seeking to pro-
mote “respect for, and observance
of, human rights and fundamental
freedoms for all,”* states have worked
within the UN to establish health-
related human rights under interna-
tional human rights law, developing a
formal legal basis to codify norms and
principles for the realization of health
care and underlying determinants of
health. Human rights law has thus
become a foundation to frame infec-
tious disease prevention, detection,
and response.

Following from the development
of health-related human rights under
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international treaties, the UN has
shifted to the implementation of
human rights through national gov-
ernments and global institutions,
seeking to mainstream human rights
in global health governance. Since
the early years of the HIV/AIDS
response, which revealed the inex-
tricable linkages between health and
human rights, WHO has sought to
implement human rights across its
policies, programs, and practices.? As
the WHA moved to revise the Inter-
national Health Regulations (IHR)
at the turn of the century, it incor-
porated human rights obligations
as central to responding to public
health emergencies, with IHR (2005)
requiring that implementation “shall
be with the full respect for the dig-
nity, human rights and fundamental
freedoms of persons.”

Impact of COVID-19 and COVID-
19 Responses on Human Rights
However, the global response to
COVID-19 has weakened these foun-
dations of human rights law in global
health, with UN Secretary-General
Antonio Guterres decrying “a pan-
demic of human rights abuses in
the wake of COVID-19.”* Highlight-
ing limitations of human rights in
global health law, violative pandemic
responses have undermined interna-
tional human rights obligations to
realize (1) the rights to health and life
(2) human rights that underlie public
health, and (3) international assis-
tance and cooperation.

The Rights to Health and Life

The right to health, codified semi-
nally in the 1966 International Cov-
enant on Economic, Social and Cul-
tural Rights (ICESCR), requires
states to take legal and policy mea-
sures to respect, protect, and fulfill
determinants of health; prevent,
treat, and control infectious diseases;
and make health services available,
accessible, acceptable, and good
quality.” Yet, states have neglected
these obligations in the pandemic
response through failures to estab-
lish effective testing, contact tracing,
social distancing, isolation, and quar-
antine policies.® With national health
systems weakened by years of fund-
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ing cuts in contexts of austerity and
structural adjustment, states have
struggled to provide treatment, care,
and vaccination to all in need in the
pandemic response.” These failures
to guarantee determinants of health
on the basis of equality and non-dis-
crimination have shaped the unequal
distribution of infections and deaths
in the COVID-19 pandemic, placing
increased burdens on vulnerable and
marginalized communities.

without consideration of the Siracusa
Principles, threatening both human
rights and public health.? Such health
measures have inequitably affected
(and at times selectively targeted)
specific marginalized and vulnerable
groups, with violations of civil and
political rights resulting in discrimi-
nation, incarceration, violence, and
exploitation. Further undermining
economic and social rights, the lack
of government social protections and
economic supports has posed iniqui-

The global response to COVID-19 has weakened
these foundations of human rights law in global
health, with UN Secretary-General Antonio
Guterres decrying “a pandemic of human rights
abuses in the wake of COVID-19.” Highlighting
limitations of human rights in global health law,
violative pandemic responses have undermined
international human rights obligations to realize
(1) the rights to health and life (2) human rights
that underlie public health, and (3) international
assistance and cooperation.

Human Rights that Underlie Public
Health

The 1966 International Covenant on
Civil and Political Rights explicitly
recognizes an imperative for states to
limit or derogate from certain rights
where strictly necessary to protect
public health. The Siracusa Princi-
ples on the Limitation and Deroga-
tion Provisions in the International
Covenant on Civil and Political
Rights (1984 first sought to define
the scope of permissible limitations
of civil and political rights — where
such measures are necessary, pro-
portionate, non-discriminatory, and
subject to review.® Properly designed
and implemented, such restrictions
on specific rights can safeguard
rights to life and health through pub-
lic health measures, including social
distancing, surveillance, lockdowns,
curfews, isolation, and quarantine.
However, emergency responses in
many countries have been adopted
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tous repercussions in ensuring rights
to adequate food, education, housing,
standards of living, and physical and
mental health.1°

International Assistance and
Cooperation

These human rights obligations must
be realized both domestically and
through international assistance and
cooperation. Building from the 1948
Universal Declaration of Human
Rights (UDHR), which recognizes
that “everyone is entitled to a social
and international order” in which
rights and freedoms can be realized,
international human rights law has
evolved to establish international
obligations to support the progres-
sive realization of human rights in
states lacking the resources to meet
their domestic obligations.” With
wide-ranging implications for global
health governance, the UN system has
repeatedly called for global solidarity
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in the pandemic response. However,
many high-income states have failed
to comply with their transbound-
ary obligations, enacting nationalist
measures that restrict the interna-
tional flow of essential goods.’? This
neglect of global health governance
in confronting a global health threat
has led to devastating COVID-19
inequities and limited vaccine access,
as high-income states have blocked
waivers of intellectual property rights
and failed to adequately fund and
supply the COVAX Initiative.'?

Strengthening Human Rights

in Global Health Law and
Governance

Actionis needed to strengthen human
rights in global health law and gover-
nance. Human rights have increas-
ingly come to be seen as a central
responsibility of institutions of global
health governance.'* Recognizing the
continuing linkages between human
rights and public health, UN agencies
have been united in calls for human
rights-based responses to COVID-19.
Out of the limitations of the COVID-
19 response, new opportunities are
arising to improve compliance with
human rights law through (1) emerg-
ing guidance on human rights-based
approaches (2) reprioritizing human
rights in infectious disease control,
and (3) building human rights capac-
ity in the WHO.

Emerging Guidance on Human
Rights-Based Approaches

The realization of human rights
is necessary both to protect pub-
lic health and to maintain the core
international values that bind the
world together. Seeking to incorpo-
rate international human rights law
in public health practice, institutions
within the UN human rights system
have issued extensive guidance on
rights-based responses to COVID-
19, providing the building blocks for
states and international organiza-
tions to implement human rights in
legal and policy responses to the pan-
demic, including in the implementa-
tion of global health law. With efforts
to update the Siracusa Principles
already underway, it will be necessary
to align principles of human rights
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law and global health law in facing
future public health threats.'s

Reprioritizing Human Rights in
Infectious Disease Control

The continuing evolution of global
health law, including through antici-
pated revisions of the IHR and a new
pandemic treaty, will create opportu-
nities for enhancing the legal protec-
tion of human rights. This opportu-
nity to promote global health security
while safeguarding human rights
can allow the WHA to codify spe-
cific human rights obligations in the
context of infectious disease control.
As seen in the COVID-19 response,
public health emergencies can create
scientific uncertainty and demand
global solidarity, and it is necessary
for global health law to elaborate
relevant human rights principles to
shape contemporary public health
practice.’® Drawing from human
rights interpretations in the context
of COVID-19, revisions of global
health law can more robustly incor-
porate civil, political, economic,
social, and cultural rights through-
out infectious disease control, guid-
ing states in realizing human rights
to support public health and clarify-
ing whether, when, and how to resort
to public health measures that may
limit human rights.

Building Human Rights Capacity in
the WHO

WHO'’s high level commitment to
human rights, reflected in its Global
Programme of Work (2019-23) and
robust defense of the right to health
in the COVID-19 response,'” now
demands capacity building efforts to
mainstream human rights in WHO
governance. Mainstreaming human
rights across the Organization (at
headquarters, regional, and country
levels) will require technical guidance
and staff training on rights-based
approaches to health, spaces for civil
society participation in organiza-
tional decisionmaking, and institu-
tional accountability for the progres-
sive realization of the right to health.
Through collaboration with the Office
of the UN High Commissioner for
Human Rights, WHO has recently
formalized a Framework of Coop-

eration to build capacity for human
rights-based approaches in health
programming and strengthen consid-
eration of health by the UN human
rights system.!® This agreement pro-
vides a pathway for the WHO to sup-
port human rights accountability in
the COVID-19 response — which will
be critically important as UN treaty
bodies resume review processes and
the UN Human Rights Council pro-
vides oversight through the Universal
Periodic Review."?

Conclusion

As the WHA looks to advance human
rights in global health, it will be nec-
essary to strengthen human rights
in global health law and governance
in preparing for future public health
emergencies. WHO must continue
to take steps to mainstream human
rights in global health, expanding its
human rights staff to support human
rights implementation in WHO poli-
cies, programs, and practices. As
states prepare for future revisions
of global health law — through revi-
sions of the IHR and an independent
pandemic treaty — it will be crucial
to ensure that global health law rec-
onciles public health imperatives
with human rights protections, safe-
guardinig individual rights and sup-
porting global solidarity. Extending
partnerships between global health
governance and the UN human
rights system, rights-based oversight
mechanisms can be developed to
hold states accountable for realizing
human rights law in responding to
public health threats. These reforms
provide a path to strengthen human
rights in global health law, learning
from the COVID-19 response to build
back better.

Note

This column is based upon the human
rights background paper that was devel-
oped by the co-authors for the Inde-
pendent Panel on Pandemic Preparedness
and Response.
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