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Introduction

Cases involving the interpretation of Directive 1993/13/EC on Unfair Contract terms (UCTD)
virtually flooded the Court of Justice of the European Union (hereinafter: CJEU) in recent
years.! Many involved aspects of fairness of foreign currency denominated mortgage and other
consumer loans (also called forex or FX loans).” These loans worked in a way that the amount
of the loan and the instalments were set out in the relevant foreign currency but the loan itself
was advanced and the repayments were due in the national currency. They were extremely
dangerous for consumers as they effectively transferred the risk of currency depreciation onto
consumers. In addition to the risk element they also enabled banks to earn extra profits on the
exchange rate difference or spread by manipulating with the exchange rate. Due to being
denominated in foreign currency these loans contained foreign currency exchange terms to
determine the relevant exchange rate for issuing and repaying the loans. Banks would normally
use their own exchange rates and stipulate the use of the cheaper selling rate for issuing the

loan and the more expensive buying rate for the repayment of the loan.

Forex loans were particularly wide-spread in some Member States® including Hungary, where
the denomination of loans Swiss Francs was part of the established banking practice in years

preceding the global financial crisis.* When the true nature of these clauses unfolded, it
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transpired that many of these loans were mis-sold to consumers,” and led to grave socio-
economic consequences including severe debt issues and the risk of homelessness.® In fighting
for their existence and often their home, consumers frequently sought salvation from the
UCTD, alleging the unfairness of one or more terms’ and requesting the court to remove them
from their contracts. The surge of the cases also pushed the CJEU to become more
interventionist in its interpretative role® at the same time providing it with novel opportunities

to clarify the meaning and the scope of the UCTD.’

This case-note concerns two recent decisions of the CJEU about preliminary reference requests
from Hungarian courts: C-51/17 OTP Bank Nyrt, OTP Faktoring Koveteléskezelo Zrt v Teréz
Ilyés and Emil Kiss of 20 Septembre 2018'° and C-118/17 Zsuzsanna Dunai v ERSTE Bank
Hungary Zrt of 14 March 2019."' Both cases raised aspects of fairness of foreign currency
exchange terms in loans denominated in Swiss Francs that provided the use of the bank’s own
selling rate for issuing the loan and the more expensive buying rate at the time when repayments
were calculated (hereinafter: CHF exchange term). They both involved legal issues building
on the CJEU’s landmark judgment in C-26/13 Arpdd Kdsler and Hajnalka Kdslerné Rdbai v
OTP Jelzdalogbank Zrt and the effect of the subsequent reforms that followed in Hungary. One
of the legal issues in Kdsler involved the interpretation of CHF exchange terms in the light of

Art. 4(2) of the UCTD, according to which, the main subject matter of the contract and the
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adequacy of the price and remuneration in exchange for it cannot be assessed for fairness as
long as they are in plain and intelligible language. The CJEU provided a protective
interpretation narrowing down the main subject matter to those terms for which there is an
actual service provided in exchange,'? and providing, that the transparency requirement should
be understood as requiring consumers to be able to understand the economic consequences of
the term.!® Following the Kdsler judgment, /# the Supreme Court of Hungary (hereinafter:
Kiiria) instructed lower courts to consider CHF exchange terms unfair (because there is no
service provided in exchange and because these clauses are not transparent for consumers),
temporarily replacing CHF exchange terms with the official exchange rate of the Hungarian
National Bank.! In order to ease the enforcement of this decision, and arguably assuming that
not every affected consumer had a pending court case, the Parliament intervened by introducing
new statutory rules. Act XXXVIII of 2014'® declared CHF exchange terms null and void
replacing them with the official exchange rate set by the Hungarian National Bank. Act XL of
2014" declared ordered financial institutions to compensate consumers, upon their request, for
the moneys paid in excess of the unfavourable exchange rate. Finally, Act LXXVII of 2014'%
imposed an obligation on banks to convert the outstanding amounts of mortgage loans indexed
in foreign currency into Hungarian forints using the exchange rate of the Hungarian National
Bank.!” Although these interventions helped many consumers, they can also be objected as
being partial and not fully addressing consumer vulnerabilities.”’ One aspect of leaving

consumers vulnerable to these loans is the fact that Law XXXVIII of 2014 left the burden of
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bearing the exchange rate risk with consumers. This issue is tackled in the two cases subject of

this commentary.

Against this background the paper will now proceed with discussing the new cases, focusing

on those aspects that advanced the interpretation and application of the UCTD.

Statutory interventions and the UCTD

The question of the impact of the above statutory interventions on the application of the UCTD
arose in the both cases discussed in this note. The CJEU in OTP Bank discussed the impact of
statutory interventions on Art. 3(1), Art. 1(2) and Art. 4(1) of the UCTD, whereas in Dunai it
tackled the impact of interventions on Art. 6(1) UCTD. These questions in essence raise the
matter of a relationship between private law of contracts and national public intervention for

the protection of consumers.

The CJEU in OTP Bank

The OTP Bank case involved a typical scenario where the consumers concluded a mortgage
loan contract in 2008 containing a CHF exchange term, and several years later in 2013 they
brought an action for the annulment of the contract on the grounds that they were not fully
informed to be able to evaluate the true extent of the foreign exchange risk, despite a clause in
their contract on the ‘Declaration of notification of risk’ where the bank set out in detail the
various modalities in which the consumers are aware of the risk.?! However, since starting the
legal action, Parliament intervened into these contracts with the above discussed provisions,
the referring national court sought instructions from the CJEU on the effect of these
interventions on the fairness of terms, in particular, on the applicability of Art. 3(1), Art. 1(2)

and Art. 4(1) UCTD.??

Art. 3(1) UCTD contains the main test of fairness according to which a contract term which
has not been individually negotiated is unfair if contrary to good faith causes a significant

imbalance in the parties’ rights and obligations under the contract. Since the provision only

21 C-51/17 OTP Bank, para 19.
22 Although this case also included Art. 4(2) and Art. 6(1) of the UCTD these confirmed the earlier interpretations
of the UCTD and thus will not be discussed in this note.



catches non-negotiated contract terms, the referring national court asked whether the statutory
intervention with ex tunc effect i.e. Art. 3(1) of Act XXXVIII of 2014 that declared CHF
exchange terms null and void replacing them in Art. 3(2) with the applicable exchanger rate of
the Hungarian National Bank read in conjunction with Art.10 of Act LXXVII of 2014 on the
conversion of outstanding amounts of mortgage loans indexed in foreign currency renders these
terms non-negotiated within the meaning of Art. 3(1) UCTD.?* The answer to this question is
straight forward. Given that the term was inserted by the relevant statute it could not have been

negotiated between the parties.>*

The second implication of statutory intervention was the question whether this subsequently
inserted term into the contract was exempted from the test of fairness by virtue of Art. 1(2)
UCTD, under which mandatory regulatory or statutory provisions are left outside the scope of
the UCTD.? The CJEU acknowledged that terms must satisfy two cumulative conditions. They
must be statutory or regulatory provisions, and must be mandatory.?® Given that the there is no
dispute the term originates from the above statutory provisions, the CJEU discussed the
mandatory nature of the term, and concluded, that the term must be such given it ‘intended to
establish certain conditions relating to the obligations contained in that type of loan contract.’?’
The CJEU concluded that contractual terms such as those inserted into the contract by the above
relevant statutes that reflect mandatory statutory provisions cannot be assessed for fairness.?
However, the CJEU also emphasized that the exemption must be strictly construed.? In cases
involving CHF exchange terms this means that the exemption would only include terms that
are expressly covered by the statue, such as those in Art. 3(1) and (2) of Law XXXVIII of 2014
and Art. 10 of Law LXXVII of 2014. Other, closely related, contractual terms such as the one
under scrutiny on the ‘Declaration of notification of risk’*° fall outside the scope of the Art.
1(2) exemption and can be assessed for fairness under the general rules of the UCTD, including

being transparent under Art. 4(2) UCTD.?!
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Finally, about the requirement of transparency, the referring national court requested guidance
on the impact of subsequent statutory interventions on Art. 4(1) UCTD. This provision provides
that the fairness of the terms, and thus their transparency, should be assessed at the time when
the contract is concluded taking into account all the circumstances surrounding the conclusion
of the contract and all other terms of the contract. They key here is to emphasize that the
circumstances and terms should be taken into account at the time when the contract is
concluded. The CJEU concluded that regardless of the intervention being made retroactive and
applicable ex tunc, the transparency of terms must be assessed in the light of the circumstances
and contractual terms when the contract was made, therefore, not taking into account

subsequent changes.>?

The CJEU in Dunai

Shortly after the OTP Bank judgment, the CJEU delivered its interpretation in another similar
case. The legal issues in Dunai arose in a typical situation of a Swiss Franc denominated loan
contract, in which, following the default of the consumer the bank started enforcement
proceedings. The consumer filed an objection alleging that the contract was null and void.
Contrary to the applicable statute that declared contracts null and void unless they were fully
transparent on all the cost of the loan,*® the present contract did not specify the exchange rate
difference or spread i.e. the difference between the exchange rate when the funds were released
and when the loan was being paid off.>* However, given the above discussed statutory
interventions in CHF exchange terms coming about subsequently to the conclusion of the
contract the national court doubted its powers to declare the contract null and void. The court
recognized that in spite of the statutory intervention that replaced the bank’s own buying and
selling rates with the lower official exchange rate of the Hungarian National Bank, the
intervention did not take away the burden of bearing the exchange rate risk from the

consumer.®® Thus it might serve the interest of the consumer to take advantage of the powers
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granted to national courts by virtue of Art. 6(1) of the UCTD.? Art. 6(1) of the UCTD provides
that unfair terms are not binding on consumers but that the contracts continue to exist without
the unfair terms if the contract is capable to do so. Consequently, although the preliminary
reference referred to the term concerning the exchange rate difference the CJEU considered the
impact of the term on transferring the exchanger rate risk on the consumer, as it was apparent
for it from the request for preliminary ruling that the very reason for invoking the unfair nature
of the exchange rate difference was to avoid the consumer bearing the exchange rate risk.’

The court proceeded with separate analysis of the two terms.

The term setting out the exchange rate difference, although arguably not sufficiently clear and
precise in setting out the difference between the exchange rates applicable when the funds were
released and when the loan was paid off, is covered by the above statutory interventions.*® As
such, following the CJEU in OTP Bank, they cannot be assessed for fairness as long as they
fall under the mandatory terms exemption under Art. 1(2) UCTD.** However, according to the
CJEU, this case can be distinguished from OTP Bank on the grounds that it is not about the
fairness of contractual terms added by the legislation, but it is about the impact of that
legislation on the protection provided by Art. 6(1) UCTD.*° The aim of statutory intervention
must be in line with the objective pursued by Art. 6(1), that is, to restore the contractual balance
between the parties by removing the unfair term from the contract while safeguarding the
validity of the contract as a whole.*! In other words, the ‘fact that certain contractual terms
were, by means of legislation, declared unfair and void and replaced by new terms, in order to
allow the continued existence of the contract at issue, cannot have the result of weakening the
protection guaranteed to consumers’.*? Importantly however, the CJEU has recently clarified
the scope of Art. 6(1) CJEU-that the unfair term must be regarded as never having existed. This
means that it should not had any effect on the consumer or if it did exercise some influence,

the consequence of annulling the term is that the consumers must be restored to the legal and

3 Surprisingly, the national court did not engage with the complex relationship of the general UCTD and the
specific provisions of the above act that required nullity of the contract (with the effect of Art. § UCTD in
particular), perhaps assuming that breaching the lex specialis provision would also make the term unfair under the
UCTD.
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factual situation as he/she would have been without the unfair term.** The CJEU concluded
that it is for the national court to determine whether the legislative interventions produced the
effect of Art. 6(1) UCTD, allowing reversion to the legal and factual situation in which the
consumer would have been in the absence of the unfair term, including the restitution of the
advantages wrongly obtained by the bank.* If the relevant statute does not provide for this
effect, the referring national court could rely on its powers granted by Art. 6(1) and rule on the
fairness of the term, removing it from the contract and possibly terminating the entire contract
if it cannot continue to exist without the exchange rate difference term.* The CJEU therefore
concluded that the statutory interventions are only compatible with Art. 6(1) of the UCTD as
long as they restore the legal and factual situation in which the consumer would have been in

the absence of the unfair term.

About the terms relating to the exchange rate risk, the CJEU reaffirmed its findings in OTP
Bank that the legislative interventions did not cover every aspect of exchange rate difference*
and in spite of the statutory provisions some terms closely connected to the term might still be
assessed for their fairness. This is true, as long as they are not considered core terms of the
contract such as the main subject matter of the contract under Art. 4(2) UCTD that would
exempt them from the test of fairness subject to the rules on transparency.*’ However, in this
case the CJEU did consider the terms on exchange rate risk to be the main subject matter of the
contract.* If such terms are presented in a non-transparent way and subsequently found to be
unfair by the referring national court, the contract will not be capable of continuation, and

should be set aside.*’

Here however the Art. 37(1) of Act XL of 2014 seems to be in conflict with the UCTD as the
statute essentially asks the courts to declare these contracts valid. Albeit this would happen
only until the date of their decision, according to the CJEU, such declaration would consumers

from not being bound by an unfair term concerned and where necessary bound by the entire

43 C-118/17 Dunai, para. 41 referring to C-154/15, C-307/15 and C-308/15, Gutiérrez Naranjo and Others,
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contract in line with Art. 6(1) of the UCTD.* Although exceptionally, and following Kdsler it
would be possible to replace the core term with default provisions of domestic law,>! this option
should only be used when the cancellation of the contract would lead to significantly
unfavourable consequences for the consumer.>? This exemption does not apply in the present
case, as indeed, it would be contrary to the interest of the consumer to keep the contract alive.>?
In the light of these considerations, the CJEU concluded that Art. 6(1) UCTD should be
interpreted as precluding national legislation which prevents courts from annulling the contract
when they found that the term is unfair and the contract cannot be kept alive without the unfair
term in question.>* National law may thus not prevent consumers to rely on the nullity of the

contract if keeping the contract alive would be against their interest.

Binding interpretations of the law and the UCTD

The referring national court raised another interesting question in Dunai. The court was
concerned with the compatibility of the organization of the Hungarian judicial system with EU
law, according to which, lower courts are bound by the Kiiria’s law unification decisions

aiming to ensure uniform interpretation of the law.

In line with Continental-European legal traditions, while the Kiiria cannot deliver binding
judgments, it can provide binding interpretations of the law aiming to unify the law (so called
‘law unification’ decisions) that lower courts must follow. Given the interpolation of EU law
into national laws, this power may de facto lead to interpretation of EU law (as it was in the
case at hand), the competence of which should belong to the CJEU.>> These are delivered in a
closed process of a college of Supreme Court judges, experts in the broad area of law, without
following the adversarial process that would guarantee effective judicial protection and fair

process for consumers.

50 C-118/17 Dunai, para. 53.

51 C-118/17 Dunai, para. 54.

52 Ibid. C-26/13 Kdsler, paras. 83-84.

33 C-118/17 Dunai, para. 54.

% C-118/17 Dunai, para. 56.

33 Joasia Luzak, ‘National supreme courts and their binding (but not really) decisions — CJEU in Dunai (C-118/17)
Recent  Developments in  European  Consumer Law, 17 March 2019)  <https://recent-
ecl.blogspot.com/2019/03/national-supreme-courts-and-their.html> accessed 20 July 2019.




In the dispute at hand, the claimant questioned the constitutionality of PJE 6/2013 of Kiiria that
declared contracts indexed in foreign currencies valid®® denying the consumer a chance to ask
the court to consider the fairness of the CHF exchange term and potentially remove it from the
contract by virtue of Art. 6(1) UCTD.’ The question that the CJEU considered therefore was
whether Art. 6(1) read in the light of Art. 47 of the European Charter of Fundamental Rights
on the right to effective remedy and fair trial precludes the supreme courts of Member States
from adopting binding decisions on the uniform interpretation and effective implementation of

the UCTD.

Although the CJEU provided a negative answer to the question, enabling supreme courts to
deliver binding interpretations of the law, it tied it to various conditions. The decisions of
supreme courts should not deprive the competent lower court from ensuring the full effect of
the UCTD and from providing consumers with an effective remedy or from referring a question

for preliminary ruling to the CJEU.*

Concluding thoughts

This case note has discussed two recent judgments of the CJEU on the interpretation of the
UCTD, the OTP Bank and the Dunai case. The two cases are especially significant in that they
discuss the relationship between the UCTD and Hungarian statutes and instructions from the
highest Hungarian court.®® We can clearly see the CJEU’s intention to give space to the
application of the UCTD as much as possible, narrowing down the reach of the statutory
interventions, this especially coming across in the approach to interpreting Art. 1(2) and Art.
6(1) of the UCTD. This confirms the role of the UCTD as an instrument containing general
principles that are useful safety nets to fall back onto to protect consumers. As the facts in

Dunai show, the role of the UCTD is especially significant when statutory interventions might
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not serve the interests of consumers. A similar approach is noticeable with giving effect to
binding interpretations of national supreme courts. Given the number of limitations imposed
on the validity of these interpretations, one might say that these decisions operate in practice
more like guidelines for lower courts to follow but from which they must depart insofar as this

is necessary to achieve the goals of the UCTD or to protect consumers’ fundamental rights.®!

While in the OTP Bank case the CJEU delivered useful guidance for national courts on the
relationship of statutory interventions to specific provisions of the UCTD; Dunai has the
potential to become a landmark decision capable of producing social justice effects and directly
improving the lives of large numbers of consumers®?. By effectively declaring the primacy of
the UCTD over the relevant statutory provisions, the CJEU in Dunai has raised the potential
for contractual terms (and perhaps contracts as a whole) to be annulled where these do not
sufficiently serve the interests of consumers, notwithstanding that they are based on the
national statutory provisions. Consumer bodies have high hopes about the effects of this
judgment;®* however, its true effect may depend on Hungary fulfilling its obligation to comply
with the general principles of EU law, i.e. to amend the relevant statute.%* If the statute is not
amended, the effect of this judgment becomes more uncertain in terms of the extent of which

consumers will be able to rely on it in practice.
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