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Confronting the symbolic position of the judge in western European

legal traditions: A compar ative essay

David Marrani

“Hegel always seems to want to say thimgs that look different are in reality the sam

Whereas what interests me is to show that thingisldiok the same are in reality different”.

For Legrand, “the two legal traditions representedVestern Europe — known to
Anglophones as ‘civil law’ and ‘common law’ — firtdemselves interacting with one another
within a general legal framework, that of the Tyeaf Rome”? Because these two legal
traditions remain “discursive formations of suffiot homogeneity”, making them
“autonomous discursivities”, they permit the ddfom of “two modes of understanding
reality (reflecting the two foundational mytholog)e® On this basis, and knowing that
comparative law is, as expressed by Richard, omlgremorphosis of legal thedtyhile for
Legrand it is “a commitment to interdisciplinarify’l have decided to look closely at the
symbolic position of the judge in both legal trashis. | aim to do this through the lens of
what Wittgenstein believes to be another “powenfiyithology” — psychoanalytic theofyl
will mainly, but not exclusively, rely upon FreuddaLacan here. The latter has perhaps more
to do with this article than Freud, in a way, wilgard to ‘autonomous discursivities’ and the

place he gives to language.

In both legal traditions, the figure of the judgekes in legal institutions that appear
to be similar but use different terminology, namelgl andprocés This article will explore
whether it is possible to understand the legalitutgins described by “trial angroces$

through the idea of the legal event. | believe ghnt to be consistent with Garapon’s

" Senior Lecturer, School of Law, University of Bsse
! Conversation between M. O'C. Drury and L. Wittgeis in 1948 inJ. BOUVRESSE Wittgenstein reads
Freud: The myth of the unconscip®sinceton, Princeton University Press, 1995, pii.xvi
iP. LEGRAND, “How to Compare Now"l.egal Studies1996, Vol. 16, pp. 232-242, esp. at p. 232.

Ibid., p. 240.
“P. RICHARD, “Les Apports de Wittgenstein a la Réflexion Comgiste”, RIDC, 2005, Vol. 4, pp. 899-920,
esp. at p. 900.
®>P. LEGRAND, “How to Compare Now".c., p. 238.
®J. BOUVRESSE Wittgenstein reads Freug. 52.
" Lacan declared that the unconscious is structlikeda language and that language is the conditibthe
linguistic. We know that Freud considered that lsage was one “thing” replacing another one. Forabathe
priority is that second “thing”.
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observation that “the event of judging is in faattpof justice to the same degree as the law: it
is its foundation’® Then again, the use of different words (triapvocéd may operate as a
way of distinguishing among legal events while ecifty the ‘power of words’ in both
traditions? | am therefore conscious that what Heidegger éxgthconcerning translation
from Greek to Latin may also be valid here: it ipracess of closing and alienatithBy
trying to theorise the two institutions, | may act diminish their meaning.

According to theOxford Dictionary “trial” originates etymologically from the old
French wordtriage and is an act of separation of the good from thé. @he dichotomist,
perhaps Manichaeist, definition of this legal ington is, surprisingly, slightly different from
its equivalent in civil law. The French counterpgliat | will use here as a prototype of “civil
law™), the procés does not share this exact idea of selection tvgmod and bad, in part
because it revolves around other operators (thal/léggal binary code described by
Teubnet)), and in part because “justice is the principleseparation between good and
bad”'? However, trial angrocésshare the notion of being a dynamic ev@macésrefers to
the positioning of the parties before a judge, @ifférend To aid the understanding of what
is involved in the legal institution of “resolvirgdifférendby separating the good and the
bad”, | will refer here to Lyotard’s definitionsrifarily, adifférendis a conflict between two
parties that cannot be solved without a ruling.dddty, it may be an act that cannot be
compensated, where the victim cannot get theirraegu across. Finally, it is a problem of
language, a place and a moment where and when lsiogétat is suffering from not ‘being’,
‘asks’ to be put in place, to be recognised andcEarhe wordprocéscarries a dynamic
aspect of procedural process. Moreover, accordirgaidiou, this event is one dimension of
another process — the truth-procEs§he procésappears, then, as a progression towards the
legal-truth,la vérité judiciaire “the judgement is the expression of a legal-trugh, a truth of

whom the source, the elaboration and the outcomeeifined by the juridical as expressed in

8 A. GARAPON, Bien juger, Essai sur le Rituel Judiciajiearis, Odile Jacob Opus, 1997, p. 19: “[I]'’évéeam
de juger fait partie de la justice au méme titre tgudroit: il en est la fondation”.

°S. J. TAMBIAH , “The Magical Power of WordsMan, 1968, Vol. 3, pp. 175-208.

M. HEIDEGGER, Introduction & la Métaphysiquéaris, Tel, Gallimard, 1967, p. 26.

11 G. TEUBNER, “Global Bukowina: Legal Pluralism in the World Sety” in G. TEUBNER (ed.), Global
Law Without a StateDartmouth, Aldershot, 1997, pp. 3—28.

12 A, GARAPON, Bien juger o.c, p. 28. “[l]a justice ... est principe de séparatinbien et du mal”.

13J. F. LYOTARD, Le Différend,Paris, Minuit, 1983, “quelque chose “demande” i@ &his en phrase, et
souffre du tort de ne pouvoir I'étre a l'instant”.

“ A. BADIOU, “The Problem of Evil” inEthics: An Essay on the Understanding of Builndon & New York,
Verso, 2001, p. 67.

46



EUROPEANJOURNAL OF LEGAL STUDIES—VOL 31SSUE1 (2010)

the trial”® Indeed, the legal “truth”, which differs from satbr scientific truth, is allegedly
and commonly understood to be established at ttietthe legal process in both the English
trial and the Frencproces making the legal institution a place of sacredrtbat consecrates
the judge’s actiod® The legal-truth operates as a fiction that sasealithe function of

judging.

In this article, | aim to analyse the symbolic piosi of the judge and to show that the
legal event, whether in civil or common law traalits!” is a process of communication where
judges, parties and advocates interact, perhapdifiearent ways, through a system of
dialogue—monologue in a dialectical relationshiwill start by defining how the judge relates
to the totem and to the Oedipus complex, and howhisrbasis we can compare the two legal
traditions. | will then look at differences betwettie number of totems, at the three elements
that | believe condition the symbolic position bétjudge, and compare each of these under
the two legal traditions, before considering thekgmound of oral and written traditions and

how the alleged division is growing less marked.
Judge, totem and Oedipus

In this section, | look at how it is possible tgpgppsychoanalytic theory to the figure
of the judge, and particularly the notion of théeto and the Oedipus complex. Specifically,
for this comparative work, it will be through theality and quantities of totemic position/s
that differences may best be demonstrated.

The trial (or theproceg is an ambivalent legal event. This idea of amlenee is

present in Freud’s writing on the totem in the 1€¥0The totem, object othing, with a

1P, PONCELA, “Regard sur la Vérité Judiciaire”, in Dialogueiactique en Philosophie et en Drdirchive
de Philosophie du DraijtParis, Sirey, 1984, tome 29, pp.175-183 at p.: l&5jugement est I'expression d’'une
vérité judiciaire, c’'est a dire d’'une vérité doatdource, I'élaboration et la finalité sont défsnar le juridique
en tant qu'il se réalise dans le proces”. See BISRAVAZ, “Vérité judiciaire et Vérité religieuseChamps
libres n°® 3 Paris, L'Harmattan, 2002 and “Le juge judiciagadien de la Vérité historique Thamps libres®
2, Paris, L'Harmattan, 2002, pp. 225-245.

'8 This occurs through the magical power of words.

"1 do not intend to develop in detail the differdavels of justice or judges. | wish to describgaleevents
through their broad outlines. If the type of tmalprocéshas to be related to the type of model | am desygj it
is probably the criminal rather than the civil ohethe case of a criminal trial, | will not anatdythe differences
between jury and non-jury trials. Although | recagnjury trial as an “element” of the “structuref’ @@mmon
law in criminal justice, juries are also widely dsi& civil law. | also assume that the presencalsence of a
jury does not affect the position of the judge édeed here.

8. FREUD, Totem and Tabqgd.ondon, Ark, 1983, pp. 1-17.
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symbolic signification for an individual or a grogpindividuals, serves as a foundation for a

system of beliefs, and is the source of a micraigporganisation.

It is intriguing to think that the totem is linkedl the law™® But the totem is something
that constructs rules, and further, that cannatsgeess the rules constructed by it. Indeed,
taboos relate to the sacredness of the totem. Fepldined that “the clansmen [members of
the totem] are under sacred obligation (subje@uimmatic sanctions) not to kill or destroy
their totem and to avoid eating its flesh (or diexiv benefit from it in other ways)®
Totemism carries ‘instinctual renunciations’: the@rship of the totem, which included a
prohibition against injuring or killing the toterthe desire of the female in the horde and the
fraternal alliance; and the restriction of “incliran to violent rivalry among [the members of
the fraternal alliance]*> These prohibitions, or taboos, are establishedeiation to the
father’s will: the first two are prohibitions agairthe father; the latter is against disregarding
the father’'s wil”® The totem is marked by taboos that are attachiéatm constitute its core:
members of the totem cannkitl the totem (horror of patricide) while the absolutée of
abstinence exists in relation to every female ef tbiem (horror of incest). | will consider

both rules in turn and analyse how they connetiedigure of the judge.

Horror of patricide

This thing, the totem, is present in the cognitive legaldfielt is present in the
normative rule$? If we compare this approach to that of the trialtheprocéd, and consider
it as a dynamic legal event characteristic of tiaigial area, we find similar characteristics.
The judicial totem is a place where judges, leghloaates and academics exist and belong,

and they know that they cannot transgress the oalestructed by it.

In this context, the particular judicial totem must considered in relation to the
Oedipus complex, which evolves around the well-knawangular relationship between a

child, the father and the motHérin the Oedipus complex, the boy considers the eraik a

9 bid., p. 51. Freud commented on the first legal cotidenexposing the rules of the taboo. We must hbsar
in mind the formula, “who brings law to its rootsatroys it” (“qui ramene le droit & son fondeméaéantit”).
20 i
Ibid., p. 2.
2L'S. FREUD, “Moses and Monotheism: Three Assay8E 23 1939, pp. 1-138, esp. p. 118.
22 |hi
Ibid,, p. 118.
%3, FREUD, Totem and Taboo, 0.g, 51.
%4 The triangular relation judge—party A -party B.
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“sexual object-cathexes” and identifies with thehéa as his (ideal) role mod&l,who
becomes the boy’s ego idéiiTension arises because “[t]he little boy notidest his father
stands in his way with his mothe? The boy wants to be like the father because hesldie
mother: he therefore needs to kill the father. dibsire for the mother becomes a desire that is
forbidden, or “taboo”. The development of the seger; the censor of the ego, which it
monitors and judges, is defined as the heir tddbdipus complex, and is an interiorisation of
(parental) authority® This is where the myth of the primal hordes, exwdiin the
anthropological essaljotem and Tabgaconnects the “politico-legal institution(s)-fatheto

the symbolic Father. The different elements of @exlipus complex described by Lacan in
many of his mathematical schemas are a help in imgghis complex® He describes the
complex using the position of the subject S (H®),dplitting ego a (ego) and the a’ (the other;
the Mother), all of which contribute to the pogitiog of the Father (or A; the Other) as the
place of language, authority, the Law. This symbgosition may also be filled by other
paternal figures.

This leads us to Pierre Legendre’s narration ofcifre of Corporal Lortie in 1984.
This is the story of a young corporal in the Caaadarmy who entered the Quebec national
assembly building with the intention of killing méers of the government on 8 May 1984.
Lortie ran through the corridors, firing his autdroaifle at the people he encountered; he
arrived at the Chamber of the National Assembl@agbec. Unfortunately for him, it was a
holiday and no one was there. He entered nonethalas sat on the president’s chair, having
killed three people and injured eight. Commenting tws crime, Lortie declared: “the
government of Quebec had the face of my fati®Wnhat is important in this context is that
in his ferocious attack, Lortie went into the binlgl that hosts the institutions of Quebec in
order to kill those institutions. What is inferréidm Lortie’s peculiar declaration is that
political institutions may be considered as beimgplved in the triangular relationship of the
Oedipus complex. The father will be/is or has tckitled, but because we are in the political

5 According to Klein, the development of the superdiffers between boys and girls, although the ltésuhe
same. In that schema, the boy relates to the fathan ideal image while the girl turns towards hirthe quest
for the missing genital apparatus of the motheeirkHoes not differentiate between boys and dits.the girl,
closeness to the mother is a long pre-oedipal stegechanges during the phallic phase convergagitds the
penis that she does not havke.KLEIN , Le Complexe d'Oeudip®aris, Payot, 2001, pp.138-145.

%6 ). CHASSEGUET-SMIRGEL, The Ego IdealLondon, Free Association Books, 1985, p. 104.

?7's. FREUD, “Identification” in “Group Psychology and the Algsis of the Ego”SE 28 1921, pp. 105-110.
8 See also the second topic of Freud: Id, ego, sgper

293, LACAN,, Ecrits 1, Paris, Point Seuil, 1999, p. 53. See “Schema L".

%P, LEGENDRE, Le Crime du Caporal Lortie, Traité sur le Péfearis, Champs, Flammarion, 1989, p. 74:
“Le gouvernement du Québec avait le visage de néoa’p

49



EUROPEANJOURNAL OF LEGAL STUDIES—VOL 31SSUE1 (2010)

sphere, where only representation exists, thengiliannot be real; it is (always) symbdfic.
Two important conclusions may be drawn here: a)fttieer (or rather, in this case, the
Father) represents, and as a consequence takesbmlgy position®> of regulation in the
triangular relationship described by the Oedipun@ex; he is the authority, he is the Law;
b) this can be seen also in relation to Freud’ontadion inCivilisation and its Discontents
that “[w]hat began in relation to the father is quated in relation to the group® This
exposes the cultural societal dimension of the |gue where the Father represents authority

for a larger group than the family — the Law focisty *

One explanation of the French Revolution is embédddethese ideas. The French
king was himself positioned in the Oedipal trianglde horde had to kill him. This real
murder committed by the (Freudian) horde can batedlto the (Lacanian) symbolic murder
orchestrated in a democratic society through elastiAs Lacan notes, tmon-du-pére(the
“no” of the father-Father) relates to them-du-pergthe “name” of the father-Father), the
symbolic position of the “father-regulator” as ag# of authority. As the judge relates to the
king, because the position is part of and origimditem thecuria regis the king’s court, not
only the king but also the judge has the patermakttion of authority® The traditional
legitimacy and the divine right of kings, “passésiiisfers to the judge, as an element of his

court.

God
v
King
v
Judge

31 Although it is possible to murder the personnelttw institution, it is of course not possible fitl khe
institution.

%2 According to Lacanian topography, SIR means Syinpbhaginary, Real.

¥ 3. FREUD, Civilisation and Its Discontentd.ondon, Penguin, 2002, p. 133.

% This refers to society, the group, and all theapleoric aspects of it, like the governing body, trelpowers
as “separated” through the myth of the separatfqgowers. It would be perhaps outside the scophisfarticle
to comment on the changes in Canada and the ingpakortie. In 1982, Canada, lead by Pierre Trudeas
given a constitution (The Constitution Act, 1982pdifying the organisation of the country and obitajn
“freedom” from London, and particularly from Westmater. Furthermore, a strong figure at that timeid€au,
decided to step down from his role as prime ministely in 1984.

% Thecuria regisis an institution that existed in France and EndJas mentioned b. B. ADAMS, in “The
Descendants of the Curia Regig&imerican Historical Review1907, Vol. 13, No. 1, pp. 11-15. In note 2, he
explained, “Reference should also be made to the ofithe descent of French institutions”.
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Even when the king is replaced by an elected éiteelected head of state or an elected
parliament®), the sacral aura of the judge does not relatystd the person. The judge does
not completely “leave” the sacral but remains lishke the king. Let us consider, for instance,
the FrenchConseil Supérieur de la Magistratuf@CSM). This council is in charge of
nominating, appointing and disciplining judges gnublic prosecutors. According to article
64 of the Fifth Republic Constitution, the Frenceatl of state is the guarantor of the
independence of the judiciary. Until the constdogal revision of 2008, the CSM was
presided over by the head of state (article 65hef Eifth Republic Constitutior?). This
contributes to both the autonomy of the judge amdhe maintenance of the sacred link
between God/King (head of state)/Judge. We candimilar examples in common law. The
Constitutional Reform Act 2005 (Chapter 4 s.12,esithe 3) provides for:

(a) Her Majesty instead of the Lord Chancellor to mak@ointments to certain offices,
and

(b) the modification of enactments relatinghose offices.

As a result of this Act, the monarch is in char§@mgpointments, because the monarch/head
of state is the guarantor of the independenceeojutige, similar to the French president/head

of state.

The symbolic position is the crucial element hevkich creates authority and relates
to the sacral, which is closely linked to its onigreligion (God, the Father) and tradition (the
monarch sovereign) meet through the vertical lihksod/Judge. The position of the judge is
dependent upon the horror of patricide. Membetb®totem canndill the totem. The judge

totem thus becomes sacred and takes that speuifitadamental position.

% See Dicey’s comments: “The authority of the statéhe nation was during the earlier periods of kistory
represented by the power of the Crown. The King thassource of the law ... The royal supremacy hag no
passed into that sovereignty of Parliamem.. V. DICEY, Introduction to the Study of the Law of the
Constitution London, Macmillan and Co., 1927, p. 279.

3" This is also the case in the Italian republic. Ttaéan CSM is presided over by the head of thialtestate: P
RICHARD , Introduction au Droit Italien: Institutions Juridimnnelles et Droit proceduraParis, L’Harmattan
2004, p. 127.
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Horror of incest

The judge is also, in many ways, in a similar Oabjposition to that of the King
because he is either in a totemic position himeelthrough the legal event (the trial or
proced. But that may not be sufficient; hence we needdosider the second rule of the
taboo: the fear of incest. In primitive societiéise incest rule meant that certain types of
relationships, which Freud called customs, werenbdn These taboos were respected with
religious strictnes®® The taboo also extended further in some instartcesictual sexual
intercoursestricto sensuln fact, in some primitive societies, it is evenbidden for brothers
and sisters to shake hands or converse, whilehgr societies, fathers cannot remain alone in
the house with their daughter/s. However, the tsisicacts of avoidance involve a particular
act of concealment. A girl might avoid her fathgrtiding when he passes by, or a man may
hide himself voluntarily, and refuse to recognigerhother-in-law*® The sacred totem cannot
be looked at in such contexts. It is so feared ¢évah an “optical’/visual relationship has to

be avoided.

It is possible to link this notion to Bentham’s patic design. The system described
by Bentham is based on an optical relationshipawgy, which Foucault also explores, and
which highlights the effects of panoptical architee: “the major effect of the Panoptical:
creates on the prisoner a conscious and permatag@atas visibility that insures the automatic
functioning of power”® Furthermore, it became clear for Foucault “tha ferfection of
power [made] irrelevant its usé®.The idea of the automatic functioning of powes fitore
with the unconscious than with the conscious, withsymbolic position of the Father and his
authority. Bentham wanted a power “visible and uifiabdle”.*? It is evident here that the
“Panoptical is a machine to separate the pair &-tseing seen®® where the individuals
inside the perimeter are always watched without eeeing; the individuals (who have the
power) are located in the middle, in a surveillatoe&er, and can see everything without

being seen themselves. What is particularly intergss that the notion of the appearance of

%S, FREUD, Totem and Tabq®.c, p. 10.

¥bid., p. 12.

‘M. FOUCAULT , Surveiller et Punir Paris, Gallimard, Tel, 1975, p. 234: “l'effet ragj du Panoptique:
induire chez le détenu un état conscient et perntade visibilité qui assure le fonctionnement autique du
pouvoir”.

“LIbid., p. 234: “que la perfection du pouvoir tende a reridutile I'actualité de son exercice”.

“2|bid., p. 235: “visible et invérifiable .

“3bid., p. 235: “Panoptique est une machine a dissoeieoliple voir-étre vu’”.
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power shows an ideal form of pow#rln a way, this is similar to what Freud descrilres
Totem and Taboand what Lacan positions as A, the symbolic Father

This is power seen at its source, as a magicag, which is the primal element of the core
organisation of primitive society. Hiding from liecause of the belief in its magical virtue,
contributes to a fear of the totem. The visual li@comes crucial. But this magical thing goes
deeper than the conscious idea of its power: wkabtmnes important is its authority. The
repressed thoughts imposed by fear, which incluotethe case of primitive societies, the
avoidance of any link with the totem, visual oriogk represses the desire for the totem.
What remains from the past in our present is theonscious fear of power — the unconscious
fear of the totem — because of the Father anduitséty. In the case of a legal event, one
may consider the second rule (incest), and paatlyuthe optical connection. If the parties
decide to go to trial (ogproceg, this taboo emerges and may take many formsarttqularly
may operate as a deterrent, with the consequenerscoluraging individuals to ‘stay in line’,
to conform to the rules in order to avoid ‘facinigal, but it also creates fear of a legal event

for the parties involved.

Lord Phillips’ narration of the behaviour of hisrdli client illustrates this point
perfectly: “I met my client for the first time ifhé corridor outside the court on the day that
the Action was due to begin. She was obviously vemywous. The first thing that she said to
me was ‘I won't have to give evidence will 1?”” Hdient could not ‘face’ the judge and
things were settled between counsels outside thetroom. Ultimately, Lord Phillips
concluded that “She was relieved to miss her dayint, but | was very disappointed to miss
mine”*> The behaviour of Lord Phillips’ client confirms ¢an’s belief that the symbolic
order is the one that cures. It initiates the coeabf mechanisms that result in avoiding trial.
Let us simply consider the story of Lord Phillipdient and how, in common law, very few
disputes end up at trial stage. Indeed, pre-taabas operate to avoid the occurrence of the

legal event.

To return to Oedipus, we know that King Oedipusdtaessed the two taboos. He
was both the incestuous rival of his father and dssassin. For Lacan, the Oedipal

44 1o
Ibid., p. 239.

4> Speech by Lord Phillips of Worth Matravers, Chiefstice of England and Wales, “Alternative Dispute

Resolution: An English Viewpoint”, India 29 Mars (%)

www.judiciary.gov.uk/docs/speeches/Icj adr_indisD3®8.pdf Last accessed 30 June 2009.
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identification relates to the paternal totem whgudt, aggressive behaviour, the killing of the

father and the rivalry between brothers, the othale members of the hordes, structure the
subject’® The Father, in the symbolic, orders and positidine father is the place acting as

foundation of human actions. The social pact coeie the brothers’ alliance the moment

after the killing, the transcendence of aggresstach relate to the symbol and ultimately to
the symbolic order. The apparatus created is couslyi revealed, though it has always been
present in our unconscious. The Oedipus compléks lrack to totems and taboos. The judge
encompasses all the aspects of the totem, but seadithe two “rules”, it may be the case

that the totem delimits a variety of situationsdshsipon legal traditiorf¥.In consequence,

we face a variety of quality and quantities of i@ position/s.

The quality and quantities of totemic position/s

A strict division between the two legal traditionan be traced by using Lacano-
Freudian ideas. The organisation of thal law trial can be considered as mono-totemic. The
organisation of theeommonlaw trial can be seen as bi-totemic. This is ohghe main
differences in the legal events of these two |égalitions. Both contain the idea of a totem in
their legal events but each operates differently andifferent levels in the trial, or in the
proces There is a second totem in the common law legahte In civil law, a second totem
exists but is within the judiciary organisation,tneithin the legal event itself. | wish to
analyse this point through what | consider to be tmajor variables here — which differentiate
between the judge in common law and the judgevil l@w — the quality and quantity of

totems: the formation of the judge and the diseorfghe judge.
Formation of the judge
The recruitment and the administrative, sociologaral politico-legal aspects of the

judiciary show us where the judges are coming frand how they are positioned within the

myth of the separation of powers. In the two lematlitions, the formation of the judge is

46J. LACAN, “L'agressivité en psychanalyse”, Ecrits 1, Paris, Points, Seuil, 1999, pp. 100-123, esp1§.

"It is necessary here to restrict my comments tetéfa Europe and to consider only the common lagv an
germano-roman traditions, or civil law. | am notngsthe concept of major legal systems. Indeedgasntly
exposed by Legrand and Samuel, we cannot consaiemon law as a “system”, although we can apply the
terminology of systems to what is found in the gemmroman context?. LEGRAND and G. SAMUEL,
Introduction au Common LawParis, La découverte, 2008, esp. p. 8. Herellluse English law mainly as a
prototype of common law, and French law as theqgtype of the civil law system. | will use civil law
hereinafter as a synonym of romano-germanic law.
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significant in the design of the mechanism of remdgjustice. For Guarnieri and Pederzoli,
there are two basic models of judicial recruitmeh& bureaucratic model corresponding to
civil law, and the professional model correspondiagvhat happens in common I&fvin
common law, only experienced practitioners may beegudges. It has a system of training
based primarily on scholarly knowledge, with ungrees as the main providers for future
judges’ educatiofl’ The graduates then have to qualify as solicitofsaoristers, and practice
for a reasonable number of years before being alibte become judges. It is particularly
important to note at this stage that the legal teamlved in a trial, judges and advocates, are
similarly educated and speak the same languagd. Seid, WWoodhouse stresses that “the
judicial appointment system in England and Wales fraquently been criticised on the
grounds that is it secret and discriminatotyThere is no distinction between judges and
advocates, except the move from an “active” pasitid barrister/solicitor to the “passive”
position of the judge as a referee. Like a monarch head of state in a parliamentary system
of government, the judge, in the accusatorial systéoes not participate. He acts as “an
arbiter” and not as “a captain”. The judge représand appears positioned as the totem. This
position is emphasised by the “circulatory” methafdrecruiting the judges: judges come
from the “horde™! The judge here is the “father of the horde” — Eather. The younger
figure wants to take his place and needskitb him. The symbolic kiling works as a
revolution, in a situation similar to what Pare®sdribes as “the circulation of the elit88”.
The younger will take the place of the older. Invidigs terms, the judge is the “heir of the
practitioners” héritier des praticienshe acquires the symbolic position of “father—dagur”,

the Law, the authority of the A, the Father, in @edipus complex.

If, in common law tradition, the judges’ trainingaalemy is the bar, in civil law
tradition, judges are trained in special schoolgerat recruitment conducted amongst
university graduates. But the training is strictgparated between the legal actors who will be
on the side of the parties, defending or not, &edli¢gal actor who will be on the side of the

“8 C. GUARNIERI and P. PEDERZOLI, The Powers of Judges: A comparative Study of Coamis
Democracy Oxford, Oxford University Press, 2003, p. 20.

“9 See the four discourses of Lacan and particul&ay“discours universitaire”, where the professonkea and
the student does not, where the subject suppoaesdmeone knows as a pre-requisite.

¥ D. WOODHOUSE, “The Law and Politics: More Power to the Judgand to the People?Rarliamentary
Affairs, 2001, Vol. 54, pp. 223-237, esp. at p. 234.

*1 Judges meet and dine with the horde often, throgteollegial rite of dinners at Inr8. LEGRAND and G.
SAMUEL, Common Lawo.c, p. 47.

2\, PARETO, The Rise and Fall of Elites: An Application of Thatizal Sociology New Jersey, Transaction
Books, 1991.

3P, LEGRAND and G. SAMUEL, Common Lawo.c., p. 47.
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state — the judge. Furthermore, the judge is e¥felgt a civil servant: they are there to serve
the state, and ultimately the social structureadnordance with theruria regisorigin. The
judge in civil law does not appear to be a totemilar to that found in common law. The
only connection between the different actors oflégal team in the case of civil law is that of
education. But the way the career of judges isrusgal (shaped by the civil service structure,
itself conditioned by the weight of the authoritydasymbolism of “public power”) creates a
flow through the system, between “lower-level (ygunpudges” and “higher-level (older)
judges”® In a way, the idea of the circulation of elitesdahe totem reappears here but
through a separate “bubble” within the mechanisnwill therefore have less affect on the
condition of theprocésthan it has in the case of the trial.

In the process by which a person becomes a jutigesharacteristics of the totem/s in
both legal events are highlighted. In the trial,s@®@ consider the trial itself as the first totem,
and the judge as the second. In civil law, onlyghmcésis a totem. The judge does not hold
the second totemic position within the legal evieat holds one outside it, within the civil
service, and within the executive. This point maydemonstrated by the declaration that, in
England, the judiciary is (seen as) independentlewh France, there is a constant wish for
an independent judiciary. As stated by Lord Browvigkinson in the famous case Re

Pinochet

There is no room for fine distinctions if Lord Hewa famous dictum is to be observed: it is “of
fundamental importance that justice should not dogydone, but should manifestly and undoubtedly be
seen to be done.” (s&ex v. Sussex Justices, Ex parte McCditBg4] K. B. 256, 259).

In the table below, | have returned to the ideasligped so far:

** Traditionally, young judges will work for lower ads after their initial training; they enter a baucratic
career, being promoted on the basis of merit ap&m@ance. The head of state is supposed to pritegtdges.
Article 64, para. 1 of the Constitution of the Riferench Republic states that the president iSgharantor of
the independence of the Judiciary” and that (pér§udges may not be removed from office”.
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Common law, dual totem structure

Trial/totem 1

Judge /totem 2 Parties

Solicitors/Barristers

Civil law, uni totem structure

Proces /totem

Parties Judge/totem

Young judges

There are similar situations in both legal evenisthey have the particularities that | have
developed here, and that are linked to the quastdf the totem/s. In addition, the differences

seem to increase when we look at the discourdeegiitige.
Discourse of the judge

Derrida wrote that a phenomenological space is egperp in and by language, and
particularly that “its legal value, the right ofdéstinction between fact and intentional law,
depends entirely on the languag®’Language conditions the distinction between factd
law. But it also articulates the legal event, limgt it and defining it, as it defines, for
Wittgenstein, the world® The judge is positioned in relation to his dissaywhich puts into
action a practice of language constituting a soloid between two actors. The first actor
(agent) in the link will maintain a “truth” that ocessarily determines him whenever he
addresses the second actor (other). The second wadtoonly be able to respond by
producing something dependent on the truth tharoehes the first. But this product cannot
return to the ‘truth’; this perception structurdee tlink between the two actors, as shown

below:

%5 J. DERRIDA, La Voix et le Phénomén@® ed., Paris, PUF Champs, 2005, p. 21: “sa valeidigue, le droit
a une distinction entre le fait et le droit intemtnel, dépend toute entiére du langage.”

% “The limits of my language mean the limits of mynd”. Para. 5. 6L. WITTGENSTEIN , Tractatus
Logico-philosophicusParis, Tel Gallimard, 1961, p. 86.
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Agent — Other
impossible
ﬂ necessary contingent ﬂ
possible
Truth — Production

In fact, on the basis of this schema, four discesisan be discerned, which depend upon four
factors that create each discourse. In turn, tBeodrse of the master evolves towards the
discourse of the analyst, passing the stage adiguurse of the hysteric and the discourse of
the academic. This production can be deduced frenposition of the four terms or elements
constituting language: the master signifier S1,Wdedge S2, $ the (barred) subject and the
“rest” — the object “a”, also found in the Lacaniaxplanation of the Oedipus complex. These
symbols form the discourse of the master, a fundémhestructure from which all other
discourses derive, and | would like to develop thisster discourse further, and that of the

analyst, which are significant in the present ceinte

The discourse of the master follow®$1>S2->a. It is dominated by S1, that is, the
master signifier (here the agent). Lacan nametkit.aw,la loi.>’ The Law (a loi) is the law
(le droit). This Law is authorised by justice without evawimg been labelled justice. S1 as
the master signifier, the theoretical knowledggyases knowledge on S2 (here the other), the
field of the slave. We could reasonably consider position of the civil law judge as that
situated within the discourse of the master. Thigguin this schemis the Law. His position
iIs deduced from the “truth” and the understandima the other knows that he knows. The
judge in civil law, in a central powerful positiosifting above the other actors, is the master.
He isla bouche qui dit le drojt‘the mouth” that speaks or voices the Law. Wherspeaks,
his words are final. But he does not speak for blinke speaks “on behalf of”; he represents
society by his authority and what he says is notmaé After a complete cycle, positioned by
the discourse of the hysteric>$>S1>S2 and of the academic 952>a>$, after a

revolution the discourse of the analyst appears.

7 J. LACAN, Séminaire XVII, L"Envers de la Psychanali§aris, Seuil, Champs Freudien 1991, p. 48.
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The discourse of the analyst is formulated as W8loS2>a>$>S1. Object “a’(the little
other) represents here the substantial discouraeig, the effect of rejection of the discourse.
The position of the agent here is one of neutralitye other is the subject that looks at the
neutral agent voicing the “truth” because the ageotvs, from the knowledge, S2. We know
that the analyst in psychoanalysis is someone 8hgositioned as neutral. The subject is
supposed to believe what the agent says, becaessynt, the analyst here, is supposed to
know>® This position also corresponds to that of the gudlgcommon law. The judge in that
context does not interfere. He is the totem and m®t the centre of the dialogic operation of
the legal event. The “production”, ultimately, idet knowledge that passes through
precedents. This confirms the idea of two oppos#dlogies: that of statute law and that of
case law. As explained by Legrand, “the typical lishgdecisionis the law and it is
independent from any [statute-law]”; moreover, clkase does not aspire to be considered as

statute law. In the meantime, in France, “the decisomes from inside the law”, “it wants to
be ... the law™® This contributes to a different positioning of ffuelge in the legal event,
depending on “where we are”, in the trial or in fhecés. After having looked at the
differences in the positions of judges, | will ndeok at what conditions their specific

positions.

Three elements conditioning the symbolic positionfdhe judge

| consider here three crucial elements conditionting position of the judge: the
perception of the function of the judge, the idégudging “in the name of” and, finally, the

important question of appearance.

1- The perception of the function of the judge
What differentiates civil from common law may wde simply the different

perceptions of the function of the judge. It is geatly understood that in common law,

'3, ZIZEK , How to Read Lacgri_ondon, Granta books, 2006, p. 29.
% P. LEGRAND, Droit Comparé 2" Paris, PUF, 1999, p. 111: “le jugement anglajsdyeestle droit et il
I'est indépendamment de toute loi” au statut deiddlg il n’aspire en rien” and “la décision intezat comme de

I'intérieur de la loi”, “elle se veut ... la loi".
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judges are perceived as being the lawmakers, whde/il law they are solely the interpreters
of statutes. Indeed, Dicey wrote that “English lwn reality made by the judge® while
Cardozo developed the idea of “the judge as legigld" That said, Dicey considers judicial
legislation as subordinate legislati®fwhile Cardozo was commenting on judge-made law as
being “secondary and subordinate to the law thanasle by legislators® Common law is
perceived as being made by judges and it seemsuhiaportant part of what is considered
to be the law originates from the judge. In additith is said that judges only proclaim what
has always been iexsistencebut never revealed before: when something is redeat
becomes a common law principle. This vision mergedi with psychoanalytic theory: a
principle was unconsciously there but needed taebéiscovered. It was repressed by the
social structure that one day needed it becauagsdcial) affect — a moment in history when
a difféerendwas opposing individual members of society. Theas no better solution other
than that deeply rooted in histdty/It was for the judge to bring it to light agairhd “judge—
psychoanalyst”, through the use of transferencaets from the “built-truth” of the parties
what has always unconsciously existed as a legalciple. According to Freud, the
unconscious is the social, or what Lacan consideasks to Levi-Strauss, to be language, the
language of the Other, that is, the Law of the &dthThe repressed principle thus revealed
may be linked to the definitions provided by theotpsychoanalysts. The principle is the
social. Law, and patrticularly case law, has a satiraension that statute law does not share.
There is a practical aspect to one that contragis the theoretical aspect of the other.
Language contributes to the expression of the jplieicThe judge, through the legal event,
expresses what was hidden. Also, a case, if “tléad the highest level of a Supreme
Court® will become so powerful that it will bind futureedisions. Judicial precedents
represent work at a conscious level. The exampteetaw Lords’ speeches which are oral
presentations (opinions) may illustrate this poirtie judge “tells us”, and thus exposes the
“law”. The judge is the subject who is suppose#rtow. We believe that he knows the social
truth and that he will state it within the limit gdidicial precedents. Dicey reiterates this

message clearly: “[our judges’] habit of decidingeacase in accordance with the principle, or

%0 A. V. DICEY, Law of the Constitutigro.c, p. 58.

®1 B. N. CARDOZO, The Nature of the Judicial Procedsew Haven, Yale University Press, 1921, pp. 103—
141.

%2 A. V. DICEY, Law of the Constitutigro.c. p. 58.

% B. N. CARDOZO, The Nature of the Judicial Processc, p. 14.

® |t is not clear whether history here is considet@de social history or the personal history of jhdge,
although the two may in some ways be linked.

5 F. CHAUMON, Lacan, le Sujet et la Jouissané#aris, Michalon, 2004, p. 18.

% This is likely to happen to have such a capadity the authority of exposing a (legal) principle.
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supposed principle, which governed a former cassjd inevitably to the gradual formation

by the Courts of fixed rules for decision, whicle & effect laws™®’

In civil law, parliaments and legislative chambemnésve the function of law-making
bodies. The judge cannot change or even “touch’ntighty ‘mythical’ law. The French
revolution formed the basis of this myth, tiiarole dépolitiség® through article 6 of the
Declaration of the Rights of Man and of Citizens10189: “law is the expression of the
general will” that implements Rousseau’s ideashéligh it may be argued that judges have
always been involved in normative creation (patédy where statute is “silent”, or in
specialised areas likeroit administratif®), the function of the judges as legal actors is to
interpret the law. Judges are working on meta-laggy interpreting the double semiotic
relation that creates the myth of the 14\t is a strong statement of Article 5 of the Fienc
civil code, for example, that “Judges are forbiddenlecide cases submitted to them by way
of general and regulatory provisions”. Judges unl ¢aw are not in a symbolic position that
can be considered as strong as that of their cplesin common law. The rules they apply
have been decided prior to their action and they ady respect them. The rules here are
conscious, although nothing discourages any indalidrom feeling that, unconsciously, the
lawmaker has to respect various principles in bgslative work. The most authoritative
principle is probably article 4 of the civil codkat states, “A judge who refuses to give
judgment on the pretext of legislation being sileriscure or insufficient, may be prosecuted
for being guilty of a denial of justice”. Judge® dound; they have no choice but to interpret.
This may serve to emphasise the position of thggud civil law. Then again, the judge here
does not participate to the same extent or to @neeslevel of totemisation as their common
law counterpart. Also, the judge relies on anoth&rpretative authority, positioned outside
the totem of the civil law trial, namely the dooti (which Samuel calls a strong corps of
professors), constraining judges through a legehse they develop, which is influenced by
logic and mathematics. The judge in civil law interprets but never creatéle follows
principles fixed by a State “super ego” that a memtf the society may accept to live in or

leave. The judge has to consider whether a menflidisosociety has followed the rules, or

7 A. V. DICEY, Law of the Constitutigro.c. p. 58.

8 R. BARTHES, Mythologies Paris, Seuil, 1957, p. 217.

%9 A. V. DICEY, Law of the Constitutigro.c, pp. 378-380, p. 380: “It is true of this branchFoénch law as of
the English constitution that it ‘has not been mhdehas grown™.

lbid., pp. 183-190.

" samuel considers that English judges were nevestned to a legal science, “thanks to the abgeoice
such acorps of professorss. SAMUEL, “Epistemology and Comparative Law”, M. VAN HOECKE (ed.),
Epistemology and Methodology of Comparative | @xford, Hart, 2004, p. 72.
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whether they have put themselves in a positionudf,gvhile the State has institutionalised
reparation of wrongdoing/s by outlaw/s.

2- Appearance and protection

Appearance concerns the ceremonial aspect of theiguy: the ‘accessories’ of the
judge’s uniform and the place where justice takkexe These factors are crucial to the
symbolic positioning of the judge. In addition, appance creates a distance that is, also,

protected.

2.1 Appearance and the creation of distance

The parties can see the physical reality of thecjadmachinery before them. It
operates on at least on two levels: the buildimgthitecture and the uniform of the actors.
According to Garapon, “the first act of justice ts delimit a place, to contain a space
adequate to its happening” while the uniform, costumeapbe or gown, “hides a double

I** The decorum

body: the body of the person wearing it and thésible body of the socia
and the “dance” of the actors produce an impresgigire. But is the process of justice
either good or beautiful? It is worth noting thahat was important in establishing the
Supreme Court in the UK was in fact the creatioarmfndependent court, physically separate
from the House of Lords, a place with its own binitd"* At every level, justice has to be seen
to be done. The judge will judge in a place whexashidentified as a symbolic figure, as the

Father, as the face of the 1aw.

In both traditions, the judge in the space of thgal event has an elevated position
designed to show power and demonstrate authoritgivil law the judge is physically the
central point of reference. The actors, jury, aeduand lawyers organize themselves around
the judge in a triangle. In common law, the judgédhk a central position but the actors are
not organized around him. The judge does not apgpedhe central point of reference here.
The jury is positioned to one side and lawyersatliyeaddress the jury. As Garapon notes,

two axes of communication exist between the lawgénsoth parties and the witnesses, and

2 A. GARAPON, Bien juger, o.c.p. 23 : “[lle premier geste de justice est de diééimun lieu, de circonscrire
un espace propice a son accomplissement”.

3 Ibid., p. 83: “couvre un double corps: le corps propuepersonnage qui le porte et le corps invisible du
social”.

" The Constitutional Reform Act 2005. See also LBadconer's comments: “[t]he location and the setfior

the UK Supreme Court should be a reflection ofritportance and its place at the apex of the justicgem,
and the heart of the constitution”: Hansard 1 M20& Column WS29.

5 J. LACAN, “Fonction et Champ de la Parole et du Langage?, p. 276.
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between the lawyers and the jufyin this respect, very little takes place via thdge, while

in France, everything takes place via the judgevdfthink about this idea together with the
idea of the totem developed earlier, civil law jadgwho have more power but “represent”
less) do not position themselves as totems, wilniikencon law judges (who have less power
but “represent” more), appear as totems. Let usenaer that the totem is feared. It creates
“obsessional prohibitions” that proscribe indivitkido do certain things, starting by not
touching, or looking at, the totefh.From physical contact to eye contact, the physical
position of the judge in a courtroom does (or ppshat least should) emphasise the difference
between the totemic positions: the judge in comta@nis in a position that obliges the other
actors of the legal event to avoid looking at hiecduse he is the totem, and as such is taboo.

The symbolic in the building imposes the solemrofythe State, and its power,
through authority, which is linked with the symlwobf the uniform of the judges. Coloured
robes and wigs are key features of current cowssif Wigs are particularly “viewed as a
powerful symbol that represents the long historyghef British justice systenf® Silk robes
with large quantities of ermine, which were traafi@lly royal furs, worn on the robe of the
first president of the FrendBour de cassatigrare also elements of “legal costume” that are
similar to theatrical dress: “its function is to ten™® As stated by Meltzer, “the
apprehension of beauty contains in its very nathieeapprehension of the possibility of its
destruction”! This theatricality of justice contributes to theation and the “entertainment”
of a necessary distance between the legal actdheilegal event. It ultimately contributes to
the authority of the judge—Father and emphasisesymbolic position of the judge. Indeed,
“the costume of the ritual makes those who wearejiresentatives®® Representation,
because of the distance it creates, accentuatesytmbolic as having the capacity to
represent. The costume of the judge is therefasigraficant matter. The judge is the judge

because he wears something that differentiatesfimm the others. The uniform allows the

S A. GARAPON, Bien juger o.c, p. 153. See also his comment on American judues]49-174.

"S.FREUD, Totem and Tabqm.c.,p. 27.

8 Public Perceptions of Working Court Dress in Endlaand Wales, October 2002, 1/3 p. 4
<http://www.dca.gov.uk/consult/courtdress/orcregmtt> (last accessed 9 August 2008).

4.4.1.p. 14. One comment was that “the wig sigsithat justice is being done”. This needs to lepaved to
what is said irin Re Pinochet

8 A. GARAPON, Bien juger o.c, p. 72 :“sa fonction est d'étre vu”.

8 D. MELTZER, “The Apprehension of Beauty” ithe Apprehension of Beautgtrath Tay, Clunie Press,
1988, p. 6.

8 A. GARAPON, Bien juger o.c, p. 94 :“[lle costume rituel fait de ceux qui lerfent des représentants”.

63



EUROPEANJOURNAL OF LEGAL STUDIES—VOL 31SSUE1 (2010)

judge to be identified as a judge and to identifydelf as a judge. It functions through the
legal event as a temporary show of superiorityhefdocial over the individual.

If we go back to a comparison of traditions, it kcbbe said that in common law, the
relationship between the architecture and the drede and, as a consequence, the symbolic
role of the judge, integrates the idea that thggud the figure that symbolises the existence
of the social structure. This can be seen in tjie of the notion of ego ideal. In civil law, the
judge is not seen as independent. It seems thaivitieh from the king to the judge as the
source of justice after the French Revolution m&eeudge an element of the super-ego that
became the “new” State. In both situations, théiggmcan, in an unconscious way, know that
the judge is there to correct, cure and rectifytenat The judge has an “orthopaedic” function

because he symbolises what needs 5 be.

2.2 Protection against the failure of appearance

One may consider aggression committed against gudge whether or not this relates
to the presence or absence of a specific appalaitis ceremonial and uniform. The example
of the stabbing of a judge in Metz on 5 June 20®The North East of France will illustrate
this point. The judge was serving in his office amals wearing a normal suit. A judge not
wearing robes does not represent society in theesaay as one wearing them does. One
could argue that such a judge does not represaiit #iere is a lack of distance, no symbolic,
no authority. The totem is not protected by therdwoof parricide. As mentioned by Lucien,
who collected significant statistics on this mategtacks against judges in courts constitute
the negation of the symbolic of the juden order to promote the symbolic position of the
judge, a special instrument is in place, which mffothem a measure of “extra protectién”.
In the UK, the ‘instrument’ of contempt of court toaes the French Criminal Code
provisions on offences against the authority otiges(S. Ill). The type of contempt most
relevant to the idea of the totem (through the aligaboo) is that concerning the taking of
photographs, or making or attempting to make amyraio or sketch of a justice or a witness

in, or a party to, any proceedings before the ¢aither in the courtroom or its precincts

8 In common law, parties in an egoist dialogue @eamonolithic dogmatic truth with their councilhish they
will expose to the judge. The judge will declare thest truth”, after the confrontation of the mtogues in a
dialectical fashion. In civil law, the judge is theo create the truth in correlation with the “supgo” state.

8 A. LUCIEN, Médiation et modernité, Approche communicationnelée I'institution judiciaire USTV,
Thesis, 2007, esp. p. 241.

% M. K. ADDO, “Are Judges beyond Criticism under Article 10 tbe European Convention on Human
Rights?”,ICLQ, 1998, Vol. 47, No. 2, pp. 425-438, esp. at p. 429.
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(Section 41, Criminal Justice Act 1928)The most serious offences are thatrages a
magistrateas stated in article 434—24 of the c8federe, criticisms of the judiciary are
considered to be against the symbolic positionhaf judge. In addition, article 434-25
highlights the function of this “extra protectionEverything “liable to undermine the
authority of justice or its independence” has tddagght against. These are reminders of what
lies behind the figure of the judge — “power”, awrity, society.

3- Judging “in the name of”

Justice may be seen to be done in the namauohgm dgthe sovereign, the people or
the monarch?® This is a strong reference to the paternal figiréne judge, at the level of the
symbolic Father, where the name of the father—Fafhem-du-perg becomes the severe
father—Fathergére severe Indeed, for Lacan, “It is in theame of the fathethat we have to
find the help of the symbolic function that, sinttee beginning of history, identifies his
person to the face of the laf” Legendre develops this point by looking at the &fweason
and the law of the father, explaining that it i-otsides of the same notion, a fundamental
reference to the fundamental great narrative “lecseto distinguish, to separat&’ln the
name oftherefore refers to the big Other, the place ef sfgnifier, the place of language,
where the subject “receives” his own message iadéttThis takes place within the symbolic
order, location of the big Othéf.In the name ofs in fact the operation by which we are
asking a third party to be the reference, the aitthadhe Law. This is something that the
child does, when positioned in front of a mirroheTchild will look towards the person that

8 hitp://www.opsi.gov.uk/RevisedStatutes/Acts/ukp§28/cukpga_19250086_en_3#pt3-l1g3hst accessed
7 July 2010.

87 Article 434—24 considers abuse by means of wagdstures or threats, written documents or pictafemy
type not publicly available, or the sending of amticle to a judge or prosecutor, a juror or ariyeotmember of
a court acting in the course of, or on the occasifhrthe discharge of his office, and liable to endine his
dignity or the respect owed to the office which tads. Article 434—-25 takes into account the attetop
publicly discredit a court’s act or decision byians, words, documents or pictures of any typejrcumstances
liable to undermine the authority of justice oriitdependence.

8 | will not discuss here the legitimacy of one otte other. The issue is that of identificatioritas created by
the “in the name of”. As noted by Richard, thei#ftalConstitution refers in article 101, para.lustice done in
the name of the people, to highlight popular sagertg; while previously, justice was rendered ie thame of
the King:P. RICHARD, Introduction au Droit Italieno.c.,n96, p. 120. In France, justice was considerdukto
the monopoly of the monarch (sovereign) and wasedionhis name. When sovereignty “moved” to the
(sovereign) people, justice was done in the nanteeohew sovereign. There is always the need fiicgito be
done in the name of the sovereign.

89 J. LACAN, “Fonction et Champ de la Parole et du Langage®, p. 276 : “C’est dans le nom du pére qu'il
nous faut reconnaitre le support de la fonctiontsyligue qui, depuis I'orée des temps historiquésniifie sa
personne a la figure de la loi".

P, LEGENDRE, Le Crime du Caporal Lortie.c, p. 153 : “faire le trie, distinguer, séparer”.

1 See also the opinion &. ZIZEK, “The Big Other Doesn’t Exist”Journal of European Psychoanalysis
1997.

923, ZIZEK , How to Read Lacaro.c, p. 9.
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carries him, “the move of the child in front of tharror, turning towards who carries him,
looking towards the witness for the recognitiontieé image™? In fact, “it is enough to
understand the mirror stags an identificatioty that is, according to Lacan, a transformation
within the subject occurs, when he assumes hisenadigr the intervention of the Fattiér.
The judge is, for the parties, in a position ofntiication with the ego ideal, the (ideal)
model. In civil law, this identification takes pl@t a conscious level. In common law, the
idea is that judgements of lower courts are imgjianade “in the name of”, while higher
courts are “merely” committees of the legislatumad therefore acting “in the name &t".
This brings us back to the consideration of languagd also to some consideration of how
legal traditions relate to a broader level of @madl written traditions.

The civilisation of the oral tradition and the civilisation of the written tradition

Whether a country employs spoken or written wotlgs,way in which judicial matter
is expressed refers to that country’s traditionbe Thorthern part of Europe, with its
customary laws, deals with oral transmissions aiwedge, “through the accumulation of
precedent”, giving birth to “a body of common expace” through memor¥ In the south,
the civil law tradition, rooted in chthonic andrtaldic traditions, in Glenn’s terms, goes even
further back in terms of its ‘written roots’ thametRoman Empire, which developed a written
legal tradition symbolised by the development of ttodex or codification’” The

consequences are multiple and revolve around #eeaélsecrecy and transparency.

First, let us consider the differences between isiguial and accusatorial (or
adversarial) systems. According to Guarnieri andePaoli, “[w]hile common law adversarial
systems are led by lawyers, continental systemiaagiably led by the judge® In common

law, accusatorial or adversarial mechanisms areacte&xised by a logic whereby “each side

% J. LACAN, “Remarque Sur le Rapport de Daniel LagacheEdnits 2, Paris, Seuil, 1999, pp. 155-156: “le
geste par quoi I'enfant au miroir, se retournansweelui qui le porte, en appelle du regard au térf0.) la
reconnaissance de I'image”.

% J. LACAN, “Le Stade du Miroir Comme Formateur de la Fontiiu Je”, inEcrit 1, Paris: Seuil, 1999, pp.
92-100, p. 93: “[i]l ... suffit de comprendre le stadu miroir comme une identification”.

% Indeed, the HL as appellate committee is simdathe French or Italian constitutional court. Tagain, the
creation of the new UK Supreme Court may modifg gymbolic.

% P. GLENN, Legal Traditions of the Wor]d3® ed., Oxford University Press, 2007, p. 125. Acaugdo
Glenn, there is a written Torah and an oral Toha has become written, pp. 238-239.

°7|bid., Legal Traditions of the Wor|cp. 125.

% C. GUARNIERI AND P. PEDERZOLI , The Power of Judges.c, p. 129.
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is responsible for putting their own casé”In civil law, inquisitorial mechanisms need a
special actor to conduct the legal event —rtfagyistrat instructeyrthejuge d’instruction the
investigating judge. As indicated under articleo4®he French criminal procedure code, “The
investigating judge is in charge of judicial invgations”. He is therefore the only person
who, under article 81 of this code “undertakes dnoadance with the law any investigative
step he deems useful for the discovery of the trH#h seeks out evidence of innocence as
well as guilt”. Moreover, it is down to the invesiting judge to decide whether or not an
offence occurred, and whether or not there willagroceés® In fact, the start of the legal
event depends upon the investigating judge. If deepts the need to initiate teocés he

will conduct the investigation. The investigatingdge acts as the facilitator of the truth-
process mentioned earlier, which Badiou referéi®mappears as a guarantor of independence
(it is supposed that there should be no pressora fsne party on another because of the
presence of the investigating judge in terms of ¢baduct of investigations) and as a
guarantor of the rule of law (as specified in #&ti8B1 of the criminal procedure code “in
accordance with the law”). Then again, one may centron the inquisitorial characteristics
of the procedure itself. The truth is constructgdal “inquisitor-made-judge” (or a judge-
made inquisitor), and the function has been widgigicised’’* It is well known that in
common law, under the accusatorial (or adversasidjem, parties and advocates build and
reveal a partisan truth (via an internal dialogoat ttakes place during the “opinion”) that
becomes the judicial truth, or a “justice-realitiri.civil law, parties do not have access to this
possibility. The function of the judge may be, asntioned above, to create or expose the
law, to confirm or “tell” the truth, or at least ttefine what is the truth. In common law, the
role of the judge is, from his symbolic positiorgwer and authority, to determine which

truth, as exposed by the parties, will become #adity-justice. In civil law, the judge has to

% C. ELIOT and F. QUINN, English Legal Systeni" ed., London, Pearson, 2006, p. 361.

100 Article 85: “Any person claiming to have sufferedrim from a felony or misdemeanour may petition to
become a civil party by filing a complaint with tlkempetent investigating judge”. Article 86, para“‘The
investigating judge orders the complaint to be gerthe district prosecutor in order that this pmgor may
draft his submissions”.

191 The institution ofjuge d’instructionis currently under threat. President Sarkozy hmamanced that he is
considering changing it to pge de linstruction a function that could be non-independent: M. 8ayk
Envisage de Supprimer le  Juge d’Instruction, Le tn 6 February  2009.
http://www.lemonde.fr/politique/article/2009/01/@6sarkozy-envisage-de-supprimer-le-juge-d-
instruction_1138259 823448.html. Last accessedetb FO09. See also the report on the malfunctioafrtpe
investigation in the d’Outreau case, “Rapport d€tanmission d’Enquéte Chargée de Rechercher leseSau
des Dysfonctionnements de la Justice dans I'Affdite d’Outreau et de Formuler des Propositions [iuiter
leur Renouvellement” <http://www.assemblee-natierfall2/rap-enq/r3125-t1.asp#P871 183359>, 6 June
2006. Last accessed 9 August 2008. Germany anydhigade, for instance, transferred the powers gdcattteheir
investigating magistrate to the public prosecutooider to avoid potential conflict between thedtions of
investigator and judge.
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create the truth and expose it to the parties aor@ance with the mono-totemic structure. In
addition, the trial is, in common law, a verbal @irleast part-verbal) exchange between
parties, while theroces in civil law, is a written (or at least part-wah) exercise. The role

of the judge is therefore very different:

The role of the judges in the adversarial systein geveral ways more passive than that of thegudg
the inquisitorial systems, where in the formerjtidge acts as an important observer and finalenkdind

in the latter the judge acts as a more active sesfkeuth and elicitor of informatioff?

Fundamentally, what separates the two legal taditiare supposedly the mechanisms of
resolution, as they relate to oral and written itrads. The trial differs from theroceés
primarily because of the process itself of condwgrtihe legal mechanics of exchange. The
point of reference, here, is the social structdiiee accusatorial or inquisitorial system is
defined by how society wants the operation to bedooted. In common law, society seems
concerned the mechanism providing the actions laadrieedom’ given to the parties. In civil
law, society conducts the operation with somethakgn to inquisition, by restricting the
freedom of the parties. It is interesting to ndtattin most European countries, France
included, “the entire criminal procedure, up to teeaing, remain[s] secret®® That said,
there is one major exception in the case of Englavtuch highlights two major points.
Firstly, in civil law, where the organisation ofetlhegal event is inquisitorial, the procedure is
carried out in secret. It will condition and be ddioned through the use of writing, because
“the form of the procedure, [is] written and setréf Indeed, article 11 of the French
criminal procedure code states, “Except where dlae grovides otherwise and subject to the
defendant’s rights, the enquiry and investigatioocpedings are secret”. That is to say, it is
secretive towards and from the public, to avoiduisr in and from the masses or the people,
and secretive towards and from the accused, whadmasormation about what is happening
until sentencind® Prior to the French Revolution, establishing tmetht was a royal
prerogative and the King of France was the exciusirce of justice. After the Revolution,
only judges had the exclusive right to establighttinth. The judge, during the “inquisition”,
the questioning, is assigned all power to “discoy#ne truth). The truth dresses in the

192p_J. VAN KOPPEN and S. PENROD) Adversarial Versus Inquisitorial Justice: Psychdtmaj Perspectives
on Criminal Justice SystenBerlin, Springer, 2003, p. 184.

193M. FOUCAULT , Surveiller et Puniro.c, p. 44: “En France, comme dans la plus part dgs garopéens [in
civil law major system] (my emphasis) — a I'exceptide I’Angleterre - toute la procédure criminejlesqu’a la
sentence, demeurait secréte”.

194 |pid., p. 45: “La forme secréte et écrite de la procédu

195 bid., p. 44.
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clothing of the King (and somehow of the State)isitsacred. According to Foucault’s
accounts of the process in France, “the investgafis] an authoritarian research of a
recorded and attested truth”, whereby “the sovareigwer assume[es] the right to establish
the truth via a number of precise techniqu88'which were imposed by the King. The
process “was imposed on the old accusatory judticeby a process coming from the tap”.

In civil law, the judge makes all the decisionsnfrdbeginning to end. It is never a dialogue
but rather an intense monologue built on questmpie parties. In common lawhe judge
does not interrogate or question the parties laviele this to the advocates: he must appear as
a neutral operator, @feree'® or an analyst®® The parties are in fact opposed in a dialectic
relationship. They expose their ideas in a con&tmnal relationship. One party will expose
its own truth, then the other will do the same. &ese the parties do not share the same
languagé® they can only access a level of dialogue withrthesiyers. They are in a stage of
what Derrida terms ‘negotiation’! which results in a dialogue among the parties that
transformed into a partisan monologue, dialectycafiposed, leaving a symbolic place for a
Father—judge who, in psychoanalytic terms, reptsserhe judge is clearly in a symbolic
position; he is the Law, showing the solemnity bé& tpower of justice by his authority.
Secondly, in common law tradition, where the orgation of the legal event is accusatorial,
the procedure is open and verbal. Here, we arelialactic relationship between two parties,
in the middle of a confrontational, or oppositignalationship. Parties expose their views.
The (monologue) truth A is exposed by a legal teawh so is the (monologue) truth B. From
these monologues, and because the aim is to finchvdme is going to win, the relationship
becomes dialectical. The judge appears here asdaraHe is in a position of neutrality and

1% |bid., p. 262: “[Ienquéte comme recherche autoritaitene vérité constatée ou attestée”, “le pouvoir
souverain s’arrogeant le droit d’établir le vrar pa certain nombre de techniques réglées”.

1971bid., p. 263: “s’est imposée a la vieille justice actose, mais par un processus venu d’en haut”.

198, J. SPINOSI, “Comment Juge le Juge Anglais?"Dmoits, la fonction de jugetParis, PUF, 1989, p. 57.

199 Or retiring, disappearing, like the narrator oé tstolen letter|a lettre volée('exclusion neutralisante du
narrateur) R. MAJOR, Lacan avec DerridaParis, Flammarion, 2001, p. 54.

10 This does apply to lawyers because they speagaime legal language.

11 3. DERRIDA and P. J. LABOUSSIERE, Alterités Paris, Osiris, 1986, p. 85. Negotiation may be
transferred in legal terms to an “a-trial” situatithat does not exist in civil law. ADR, for exampbr pre-trial
action, contemplates a resolution of thi#érendbefore entering the trial totem. See also the cenimof Lord
Phillips on his first case: “That was my first leasin the merits of alternative dispute resolutitiravoids the
trauma of court proceedings. If, like my clientuyare not prepared to undergo that trauma at aiog,ghen
there is no alternative to alternative dispute lkggm, and in the first thirty years of my life the law, the only
form of ADR was negotiation. Any sensible persorovinds himself party to a dispute will wish to obe it, if
possible, by negotiation. Over 90% of actions @& commenced in England end in a negotiated settie
before trial”: speech by Lord Phillips of Worth Naters, Chief Justice of England and Wales, “Alirre
Dispute Resolution: An English Viewpoint”, India 29 Mars 2008.
www.judiciary.gov.uk/docs/speeches/Icj_adr_indisDZ®.pdf. Last accessed 30 June 2009.
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does not interfere. He observes and watches. Hienisltaneously present and abs€htThe
judge “represents” and as a symbolic actor willvghwithin a specific ceremonial ritual, how

solemn is the force of justice, in the name ofNenarch (Her Majesty’s Court ServicE)

After demonstrating here the many differences betwedges in common and civil
law, | would like to analyse some of developmehtt tend to soften these differences, which

may be perceived as diminishing them.
A dichotomy softening?

For Levinas, “[the philosophy of Hitlerism] quesi® the very principles of
civilization”.*** After the Second World War, the idea was to buititiges between the
countries that fought not only between 1939 and519ut also during the preceding
centuries. Many developments arose from this aratthout Europe the transnationalisation
of principles took place through the European Cativa of Human Rights and Fundamental
Freedoms (therefore, as Levinas put it, there wéslding back” towards civilisation}™ It
could be said that the ECHR is linked to what Lasilescribes as “the spirit of freedom” or
“a conception of human destiny*® and what Badiou considers to be an “immense ‘netor
Kant”,**" with a presupposition that “Human rights’ arehig to non-evil™*® The preamble
of the ECHR presents us with the idea that goventsne Europe are like minded, sharing
both a common heritage and the Rights of the UsaldDeclaration. These can be considered

as an illustration of the move towards “non-evil”:

the Governments of European countries which are-riinded andhave a common heritagémy
emphasis) of political traditions, ideals, freedand the rule of law [are] to take the first steps the

collective enforcement of certain of the Rightgestian the Universal Declaration.

112 perhaps this can be put into perspective withetheay ofS. FREUD, “Beyond the Pleasure Principle”
SE 18 pp. 14-15, as explained by Lacan in J. LacanntEon et Champ de la Parole et du LangageZ, p.
317. The little boy, a nephew of Freud, plays véitball while his mother is away. The presence dsglace of
the object develops into another level, througlgleye. It moves to the symbolic. See alsDERRIDA, La
voix et le Phénomeéne.c, p. 9 : “le langage est bien le médium de cedgeia présence et de I'absence”.

13 |ndeed, The Crown has been responsible for tHeifrgt apparatus for 900 years.

14E LEVINAS, “Reflections on the Philosophy of HitlerisnCritical Enquiry, 1990, Vol. 17, at p. 64.

15 Herein after referred to as ECHR.

MOE LEVINAS, “Reflections on the Philosophy of Hitlerisnd,c.

117 A, BADIOU, “The Problem of Evil’o.c, p. 8. The return to Kant while Lacan proclaime taturn to Freud
(Lakant?).

181pid., p. 9.
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This move has been widely acknowledged. The twat@ms | have used in this article, the
UK and France, were the founders of the Councitwope and instrumental in the formation
of the ECHR. Hope for a community created by betfal traditions was therefore voiced in
the 1950s. Although the notion of “non-evil” is peat throughout the convention, rights like
those protected by article 6 are of importanceHterlegal event. It specifies that “everyone is
entitled to a fair and public hearing within a r@aable time by an independent and impatrtial
tribunal established by law”. The transnational sprgtion developed a transnational
implementation, which has the effect of abolishihg distance between the legal traditions
described in this article. This transnational “tduhs been reacted against — almost resisted —
by individual nations: there were, for instance,y24rs between signature and ratification in
France, and while the UK ratified it 3 years affe® signature, it was necessary to wait the
end of the twentieth century to have it fully opiraal'® Even recently, concerning the
incorporation of the ECHR in the UK through the HamRights Act 1998% Sir Carnwath,

as Chairman of the Law Commission, expressed gietras a public lawyer not to have been
able to use the terms of the ECHR. He stated tleaHRA should have been passed when the
right of individual petition was accepted in 196966. He commented that if not only the
right to individual petition but the entire Conviemt had been passed earlier, “English judges
and lawyers would have been able to influence muache directly the development of
Convention law in Strasbourd®! This statement implied that while initiating th€HR, the
UK had departed from it, somehow, until 1998/20D@spite the shared values of the two
legal traditions, then, the systems were charagdrby many differences. What was meant in
the preamble was a prescriptive will. There wakegitan equilibrium point between the two
traditions to be found, or a more “violent” idealmlief that one tradition would give way to

elements of the other.

For example, the creation ofjags communessociated with general principles of law
pushed French scholars to recognise, while writalgput the ECHR, that “with such

interpretation methods, we are far from the tradiéi French legal reasoning; that is a

119 http://conventions.coe.int/Treaty/Commun/Cherche8ip?NT=005& CM=8&DF=&CL=ENG. Last accessed
15 July 2010.

120 hitp://www.opsi.gov.uk/acts/acts1998/ukpga_19980@h_1. Last accessed 15 July 2010. Hereinafter
referred to as HRA 1998.

121 R, CARNWATH, (Sir), “ECHR Remedies from a Common Law Perspe&filCLQ, 2000, Vol. 49, No. 3,

at p.527.
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pragmatic Anglo-Saxon demarche that we need torbedamiliarised with™*? Scholars and
practitioners in both traditions seem to recogrtise ECHR as something valuable and
important but, at the same time, as something thainges their way of thinking and
operating, to the extent that in each traditiorreéhie fear of a loss of influence. In Garapon
and Allard’s terms, in Europe, the two legal tremtis were mixed in the “laboratories”
constituted by the ECHR. They see this as a diestilt of the general globalisation process.
Their conclusion is that it appears to favour comntew rather than civil laW?® In that
respect, at the level of the legal event, trial anaces it seems to be civil law that “gives
way”. Some changes need to be highlighted. Foramtst, during gorocésthe hearing
(audiencé has to be public in order to comply with the ECHRIis departs from the tradition
of the inquisitorial mechanism, and the importamdéesecrecy in the civil tradition, and
appears to be a move towards organising a legaltdhat resembles a trial. Indeed, the
hearing is (and this is perhaps a truism) caaldi alteram partemThat said, in a civil law
legal event there are still no dialogues betweetigzaand no freedom of expression within
the place of justice. The investigating judge iff, §or the moment, the actor in charge of

organising the necessary elements, not the parties.

The change of strategy in the protection of rigimsught by the ECHR may well be
connected to what Meltzer described: “[war] atiesitwere committed not by the rebels but
by the representatives of law and ordéf"There is here an element of social (re-)evolution
to be considered. The judges, in their symbolicglaf power, enforce respect for the law,
bearing in mind the concept of the rule of [f&What, then, if the law is wrong? To return to
the idea of “non-evil”, Meltzer also commented grahny, explaining that “[it] is a social
perversion in defence against depressive anxieti@sAnxiety results from unbearable
situations, as Freud describes in relation to Ra.Mh one of Freud’s first analyses, Rat Man
demonstrated a certain “love/hate” attitude towands father, which was developing into
aggressiveness. Freud explained that it was thétrefk fear, which arose from repressed

1223, GUINCHARD, M. BRANDAC, X. LAGARDE , and M. DOUCHY, Droit Processuel, Droit Commun
du Proces Paris: Dalloz, 2001, p. 95 : “[a]Jvec de tellestinaoéles d'interprétation on est loin du raisonnement
juridique traditionnel francais”, because “[c]’aste démarche pragmatique, anglo-saxonne ... a laqoelis
devons nous habituer”.

123 A, GARAPON and J. ALLARD, “Luttes d'influence”in Les Juges dans la Mondialisation, la nouvelle
révolution du droit Paris, Seuil, 2005, pp. 35-56.

124D MELTZER , “Tyranny”, in Sexual States of Mindondon, Karnac, 1973, p. 144.

121n its narrow meaning, the rule of law organiseetof inferior norms that carefully respects acdetuperior
norms, which should suffice to acknowledge the eespf the law by judges.

126D, MELTZER, “Tyranny”, o.c.
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hope. His anxiety, Freud claimed, was a consequeinites unbearable situation of conscious
love of the father and unconscious hatred. Rat Mad to make amends, to repair the
situation. If we apply this to the ECHR, we canlgsa it as part of the process of reparation,
as something designed to overcome anxiety aftemhy. It was an ethical ambitidfi.
European society in the 1920s to 1930s conscidlahgd’ (in terms of legal positivism —
respect of the ‘rule of law’ by Nazi Germany, foraenple) but unconsciously ‘hated’. Europe
hated perhaps because of fear (repressed hope enaysimplistic but relevant explanation
here for the ruined post-First World War Germang #aly, which could be a last link in the
economic chain, according to PoulaniZ3s In the 1950s, it was time to repair, through a
reparation process that had two aspects. Firss, tiasinsformation affected the judiciary
through the myth of the separation of powers. ihfoeced the judiciary, enforcing and
imposing its independence, and conforming to tHebexpressed above in a totemisation of
the legal event. This is exactly what happenedh@ UK, for instance. According to
Woodhouse, the HRA (and behind it the ECHR), “regfd] a more formal separation
between the judiciary and other branches of govemit®® Indeed, it was said that “[i]n the
long run, to protect their independence, the Lawdkanay need to remove themselves from
the House of Lords when that sits as a legislattifeThe result was the creation of the new
UK Supreme Court, which was to be “physically” sgpp@d from the Houses of Parliament.
The cultural societal dimension of the judge atte process of reparation, through the
ECHR, was moving towards a certain idea of demagcréicbrought together, to a certain
extent, the two legal traditions: firstly, the jugepresents society through the legal event.
Secondly, reparation as an ethical ambition couate to a cosmopolite development. This
cosmopolite operation reminds us of the fifth teesi Kant'sldea for a Universal History
from a Cosmopolitan Point of Viewvithe greatest problem for the human race, tostilation

of which Nature drives man, is the achievement whiaersal civic society which administers
law among men™®** This idealistic view may well be the link betwetdye two legal traditions
under the ECHR. But at the same time, it questjensicularism, pluralism, identity and
further culture. We cannot be certain that what beneath universalism is the best solution.

And this goes even further than Europe. One mayinkiance, look at a case likawrence

127 A, GARAPON, Les Juges dans la Mondialisation.c, p. 6 : “A la vertu opératoire du droit, s'est @iee
une ambition éthique a travers la propagation deissdde I’homme”.
128N, POULANTZAS, Fascisme et DictatuteParis, Seuil, 1974, p. 24.
izZD WOODHOUSE, “More Power to the Judged,c, p. 235.
Ibid.
131E, KANT, Idées d’une Histoire Universelle au Point de VusBopolitique Paris, Bordas, 2006, pp. 15-16.
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v. Texas>? where Justice Kennedy cited a 1981 European GufuHuman Rights case,
Dudgeon v. United KingdonThis expansion reinforces the work of reparatiod, again, the
softening of the dichotomy that is happening thiouge position of the judge and its
symbolic. That said, | do not believe that it acates a convergence of traditions, but rather it

is an ideal aim prescribed by the ECHR and enfobgedifferent movements.

Conclusion

My intention in this article was to show how therdplic position of the judge is
characterised and constructed and how it fits etepecific context. Using a variety of
conditions and factors, | have looked at theseofacin the main western European legal
traditions. The legal event, as a process of conration, relates to the totem and to the
Oedipus complex in both legal traditions, and ashsut may be pertinent to use
psychoanalytic theory to compare these traditiddecause of this symbolic position, the
judge becomes an important element of social colcetreHe contributes to the diminishing of
aggression that is instrumental in civilisation,sa®ssed by Freud® He is simultaneously

the individual and the society.

Some differences in the figure of the judge in tihve legal traditions illustrate how
“classical” it is to oppose civil law and commonmvlarhis is probably unconsciously rooted in
our minds. The two largest world empires, one lgdrtance, the other by Great Britain, were
opposed. When they broke up, blocks of countriesraeged in legal families that were
following the leading legal prototype. But it alsontributes to the development of a great
narrative, based on information and dis-informatisvhere the opposition between the two
ways of understanding and presenting law is empédsiln Europe, in the context of the
post-Second World War era, which has been domiratddansnational human rights issues,
an exchange between the two traditions operates.EQHR functions as an instrument that
favours permeability. How does this fit with theyd¢ event, the figure of the judge and its
position? We have seen in the case of civil lawvilag the legal event has been modified. It

has moved closer to the common law trial. So, W#gel, we may consider that things that

1321 awrence v. Texa$39 U. S. 558 (2003), as citedAn GARAPON, Les Juges dans la Mondialisation.c,
p. 12.
1335, FREUD, Civilisation and its Discontesto.c.
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look different are, in reality, the same and, withttgenstein, we may consider that things
that look the same are, in reality, different.
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