How European Union Membership Can Underminethe Ruleof Law in
Emer ging Democr acies

Jonathan B. Slapin
Word Count (excluding title page): 9200 words

Abstract
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The European Union (EU) considers the spread af@oec prosperity and rule
of law to countries emerging from authoritariareraimong its primary goals when
considering candidates for membership. Likewiskpkrs and policymakers argue that
the “carrot” of potential EU membership encouragewly democratizing countries to
cement their transition. EU scholars often sugtiesttthe possibility of membership
helped push the governments of Greece, PortugalSpain to ensure the success of their
democratic transitions in the 1970s (Whitehead 20@1the early 1990s, many policy-
makers, including Germany’s Chancellor Helmut Kdélt it was in the best interest of
both EU members and post-communist countries toreresclear, quick path to
membership for countries emerging from the Soyéese of influence
(Vachudova 2005: 97). Such arguments are more tlgaeade with regard to EU
expansion to the Balkans and TurReéfhe argument suggests that EU membership
confers significant benefits on accession counaesthese countries are willing to
undergo costly and difficult reforms to reap thbsaefits. Through strict membership
conditions, member states force accession courtriesmmit to the rule of law. The
standard argument, however, downplays the difiesiibccession countries face in
implementing the changes required of them.

Using an agent-based model, this article offerewa theoretical argument that
reassesses the conventional logic behind enlargeBecause the potential benefits of
membership in the EU are so attractive to transtigovernments, and because these
governments fear dire consequences should thdyengtanted membership, they may

agree to drastic reforms or pass laws as a condifionembership that they will find

1 “Europe: The End of EnlargementPhe Economisiuly 16, 2005, pg. 38.



difficult to implement. When societal consensussioet already exist around the social

norms that underpin EU lage-g—workers rights-or-environmental-protection)

citizens cannot adequately assess the existeremmeénsusnternational pressure may

create perverse incentives for governments to thaf that both they and their citizens
have no intention of obeyin@he existence of such laws, and the lack of ob&éeva

compliance with them, advertise to politicians,daucrats and citizens alikeat-societal

. Ithat they mast

safdy te-ignore laws based on these norms. Rather tharrifogteew societal consensus,
these laws undermine the ability of law to shapgeabmr and reveal that it is acceptable
to write laws only to violate them.

The article first reviews the literature on EU egkament and implementation. It
then introduces a new theory to understand whemdwydhe “carrot” of EU
membership may actually undermine the rule of lalae model lays out the conditions
under which the existence of laws that are notreefibor are regularly violated can
erode beliefs about societal support for other |&®ysexamining transposition,
implementation, and infringement records of new alddEU member states, including a
case study of Lithuania, the article provides pmeiary empirical evidence that these

conditions exist in the post-communist EU membatest

EU Enlargement and Transitions to Democracy

Much work on EU enlargement is premised on theomotihat enlargement provides

transitional governments with incentives to refd@chimmelfennig 2005;



Schimmelfennig and Scholtz 2008; Vachudova 2008y fkany have argued that the
EU has been highly successful in helping transfpraviously authoritarian countries to
democracy (e.g. Hafner-Burton 2005). More normdyivécholars state that the EU
should commit to promoting democracy in central aadtern Europe (Zielonka 2004).
Vachudova (2005), in particular, has convincingiyrnstrated the positive effects of
EU leverage in the run-up to eastern enlargement.

Studies of enlargement, though, often ponder whygt's “transformative”
power was not greater given the tools at its digp@Srabbe 2006), lament that EU was
not more successful in influencing new member bemg@Conant 2014), or seek to
understand when the EU most effectively transfeii'edorms to accession states
(Schimmelfennig and Sedelmeier 2004). Even schetarssee adaption of EUacquis
communautair@s having strengthened state institutions in aiwegsountries
acknowledge the weaker impact that accession thsrhaivil society (Borzel 2010).
Some have suggested that central and eastern Eurppéticians were more interested
in the economic and security benefits of membersnig treated democratic
conditionality as an afterthought (Pridham 200%9)stly, scholars who highlight the
transformative nature of the enlargement processdescribe “backsliding” after
accession, once the EU can no longer hold outdh®tcof membership
(Vachudova 2008).

Prior to enlargement, many scholars did worry thatprocess would be rocky
and would not necessarily lead to the benefitsriety suggested would follow
(e.g. Jacoby 1999; Grzymala-Busse and Innes 20&3etn 2003). Adopting trecquis

is a substantial task for any democracy, involtingincorporation into national law of



countless of pages of EU law governing everythiogifthe size of chicken coops to
carbon emissions trading schemes. Grzymala-Busséaas (2003: 66) argue that, “the
effort to plough through reform blueprints...resenstdeform of dependent development,
to the point of precluding the ‘organic’ developrhehaccountable domestic politics.”
Likewise, Cameron (2003: 25) writes that, “...upooession, the new members were
recreated as states, committed to processes of/pwking and policy outcomes that in
many instances bear little or no relation to tipeior domestic policymaking processes
and policy decisions, but reflect, instead, theties| policymaking processes, and policy
choices of the EU and its earlier member stateli&rE(2008: 20) points out that
“effective implementation of thacquisdepends not only on the administrative capacity
of a state but also the degree to which the neuegalrules, and practices being
propounded are internalized by state functionatebcitizens.” Along these lines,
Goetz (2000) and Dimitrova (2002) express conctratslevels of governance,
administrative reform, and the functioning of bureracy in Eastern Europe would not
necessarily adapt merely through the act of aczessi

These scholars argue that the EU’s rules imposed &bove may not function as
organically produced rules would, especially wharelucrats and citizens are not
prepared to accept the values enshrined in the ldareover, this EU literature
comports with general work in the area of law acdn®mics, suggesting that transposed
law does not work as organic law does (Berkowital e2003; Pistor 2002) and could
even have pernicious effects to the extent thabitvds out domestic democratic

processes (Frey 1997).



However, most literature on the potential harmerdargement focuses on why
existing member states might not desire it: moragetition from cheap labor countries
(Schneider 2009), more policy gridlock (Kénig and@ninger 2004), and more
difficulties when revising treaties (Finke et ab12; Slapin 2008, 2011). Quantitative
studies examining the behavior of new memberstfiadl they transpose and comply with
EU law at rates similar to older member statesu@tberg
and Toshkov 2009; Sedelmeier 2012). However, cptalé studies talk of a “world of
dead letters” (Falkner et al. 2008). New membédestaanspose laws, but fail to actively
enforce them. Falkner et al. argue that implementaates look similar not because new
member states actually implement EU laws, but bezauithout an adequate legal
culture, citizens and bureaucrats do not alert gowents (or the Commission and ECJ)

to potential problems with implementation.

A Theory of Law, Focal Points, and Compliance

The literature tends to focus on the positive eftéd=U leverage in the lead-up to
accession, but less has been written about thetefé implementing thacquis
afterwards. Some scholars have hinted at possiiglative effects of transposing such a
large corpus of law, but there has been little tizém about when and why such legal
transposition improves the rule of law and whenaty have the opposite effect. We lay
out the conditions under which the carrot of EU rhership may entice a candidate
country to develop institutions and a legal cultilnat value adherence to law; but

importantly, we determine the conditions under \utitee opposite may occur.



The Rule of Law and Compliance
The first step in outlining the theory is to set awdefinition of “rule of law”. The
concept of rule of law is difficult to pin down artdnmeans different things to different
scholars. For the purpose of this article, thotilgd,rule of law refers to a general
adherence to law on the books, a definition closelgted to implementation. When law
is implemented appropriately (and complied withg tule of law prevailé Some may
take issue with this definition. For example, mawguld say that effectively
implemented laws that undermine minority right®aladermine the rule of law.
Certainly, such laws can have very detrimentalot$féor democracy. However, this
article is more concerned with obedience to exgskaw, the logic being that if citizens
have no intention to follow written law, it beconmaganingless.

In addition, we must discuss why individuals compith law. We view law as
providing a focal point — a point of reference thlapes individual behavior
(Schelling 1960; McAdams 2000; Cooter 1998; Kelemed Teo 2014). But why do
people allow a focal point to impact their behayespecially when doing so could be
costly? In instances of coordination, adherendawvios trivial because obedience is
virtually costless, and the benefits are great g-driving on the right side of the road.
But in other instances, where the costs are higioenpliance must be explained. Why do
dog owners bother to clean up after their dog wiwone is in the park? Or why does a
bureaucrat implement a law she does not agree Witie?line of reasoning could be that

compliance is due to fear of punishment (Gibbs 191tHe 1980). However, often the

2 Many definitions of the rule of law are broadearitthis, and closely related to notions
of democracy, freedom, justice, economic prospegityl institutions such as separation
of powers. For a more complete discussion, seeifaslr et al. (2010).



chance of getting caught is low and penalties m@lsInstead, people are willing to
conform to a focal point only when “moral authotibacks up the law in question or a
social norm exists (Knight 1998; Sunstein 1996i&y agrees with the underlying
premise of the law and is willing to incur costtamply with it in order to fulfill their
civic obligation. Individuals comply because thégw the law as legitimate, where
legitimacy is defined as existence of societal eassas (Tyler 2006).

When much of society does not agree with the prewiis law, it will not serve
as a meaningful focal point — the ubiquity of spesdies during the prohibition era in
the United States provides a good example. Likevpiseple curb their dog because they
agree with the underlying notion that good citizehsuld be responsible pet owners and
they value clean parks. This does not imply thatl#hw is meaningless — without signs
drawing citizens’ attention to the fact that thexgbt to clean up after their dog they
would not do it even if they held similar values &clean parks. The law (or the sign
advertising the existence of the law) creates alfpaint; it informs citizens that other
like-minded dog owners are aware of the law antllikély pick up after their pet, as
well. This notion of law and compliance means 8iatply drafting new laws (and
putting up new signs) is not enough to ensurettiet work. The city of Paris, for
example, has plenty of signs drawing dog ownetemnibn to the €500 fine for failing to
clean up after their pooch. Needless to say, thessilo little good — societal consensus
around curbing one’s dog does not exist in Paris.

Lastly, we must discuss the effects of having lawshe books around which no
societal consensus exists. One may view such lawslatively benign. Little is gained

by having them on the books, but little is lostwéwer, others have argued that a law not



supported by civic attitudes, and thus not obegad,have negative consequences,
especially in transitional democracies (Pistor J082ch illegitimate laws may
undermine the rule of law in several ways. Firdtew citizens and bureaucrats see that
they can routinely ignore (or fail to properly irephent) law with few consequences, the
perceived cost for non-compliance with all law nieyreduced. Of course, if the threat
of punishment does not matter for compliance tarbedth then this argument may not
hold. Second, illegitimate law may lead individueddind creative ways to formally
observe the law while violating it in spirit, antaubbed “creative compliance”
(McBarnet and Whelan 1991). Once individuals realfrey can avoid true compliance in
one arena they may do so in another, breedingtareuh which creative compliance is
acceptable. Lastly, the presence of illegitimateslanay reduce the extent to which an
individual’s disobedience sends a signal to othbut an individual’'s latent propensity
for law-breaking (Posner 2000).

While these arguments apply to all countries, ttablems associated with having
illegitimate law on the books are amplified in tsédional democracies, where the
meaning of law is often less clear, the level ghleclarity is lower, and bureaucrats are
less accustomed to implementing law in a non-malitmanner (Nonet and Selznick
2001; Linz and Stepan 1996: 14, 248-252). In fathdcracies, the cost of a having a
small number of (often minor) laws that some citg@nd bureaucrats routinely ignore is
relatively low. In transitional democracies, thoutgte effects are likely greater. The ratio
of illegitimate law to legitimate law may be mucigtmer than in fully-fledged

democracies. Moreover, both bureaucrats and cgtiaem in the process of learning what



it means to live in a society under the rule of.lavhen law is flouted in these early

stages, the consequences are likely much greater.

The M odel

To understand the conditions under which new laaatgs a focal point and leads to
compliance, we present an agent-based model. Imtinkel actors’ beliefs about the
existence of societal consensus influence theisecto comply. Actors could be
bureaucrats, who learn whether consensus exists déwding whether to properly
implement and enforce the law, or citizens, whotdegide whether to obey.

In the model, a law exists which each af actors may or may not support.
Individual views regarding support for the law grevate information. A societal
consensus around the legitimacy of the law exisisufficiently high proportion of
actorst, supportd.. As actors do not know how others viewthey cannot know if
societal consensus exists. However, they do holdital belief about others’ views, and
therefore about the existence of consensus. Befiserving any compliance behavior,
they believe that each actor supports the law piitibabilityp. We will assume thai is
constant across all actors. Actors always compti law they support when they believe
that society also considers the law legitimate hgitobabilityr, actors comply with law
they support but they believe society does notidensegitimate. With probabilitg,
actors comply if they believe that society finds taw legitimate but they do not support
it. And lastly, actors never comply with a law thia¢y do not support and do not believe
society supports. Thus, while the underlying trupport for the law is unknown, the

probabilitiesp, r andqg, as well as the threshold for consensuate common knowledge.



With these parameter values in mind, each actaulsameously observes whether the
other actors obey the law. Upon observing compéasghavior, all actors update their
beliefs about each actors’ support for the lawgi@ayes’ rule. With this information,
they can update their beliefs about the existefsedetal consensus. Specifically, they
update their beliefs regarding the probability #matindividual supports the law given

that she has complied with the law as follows:

pr(compliance|support)*pr(support) (1)
pr(compliance)

pr(support|compliance) =

where,
pr(compliance|support) =1 —F(t *n;n,p) +r = F(t * n;n,p)
pr(support) = p
pr(compliance)

=p*[1-F*nmnp)+r«Ft+*mnp)+A-p)lg*1-F(t

*n;n,p))]
and the function F() represents the CDF of the binomial distributidhus, the
numerator in equation 1 is the probability thairatividual complies with the law given
that she supports the law, multiplied by the pbielief that each individual supports the
law, p. The probability of compliance given support ie girobability that society views
the law as legitimate (the probability that at tedsn citizens support the law) plus the
probability that society does not view the lawegitimate multiplied by. The
denominator is the probability of compliance red¢gsd of support.

Likewise, actors can calculate the probability efiredividual’s support given

non-compliance:

i pr(noncompliance|support)*pr(support)
r(support|noncompliance) = 2
p ( pp l p ) pr(noncompliance) ( )
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where

pr(noncompliance|support) = (1 —r)F(t xn;n,p)

pr(support) = p

pr(noncompliance) = p(1 —r)F(t*n;n,p) + (1 —p)[(1 — q)(l —F(t*n;n, p)) +
F(t*n;n,p)].

After viewing compliance behavior, actors calculite probability that all other
actors support the law using equations 1 and Zaugyaging the newly calculated
probabilities of support over the population, astamive at a new belief about the
probability, p, that any given individual supports the law. Thiggn use this new value as
their prior belief aboup when evaluating any similar new law that is pas3éuds,
compliance behavior on one law affects beliefs mdigg consensus on future laws.

To demonstrate how societal support for law magustained or may erode we
examine compliance behavior for three differennac®s of initial underlying
population support over a number of rounds. We sfeseompliance after 100 rounds
when 90% of the population initially supports ther) 50% supports, and 10% supports.
We specify a fixed threshold for a societal nornexést,t = 0.75, and we assume a
population ofn = 40, perhaps the size of a small community oividdals who interact
and observe each other’s behavior with sufficiegufarity. We then examine
compliance outcomes for all parameter value continina for the remaining parameters
—p, g, andr. Initial model runs reveal that g has no impacthlenproportion of the
population that obeys when initial support is stéfntly high, and has no impact when
initial support is sufficiently low. Thus, when ming the model with initial support set

to 90%,q is held at 0.5, and when running the model wittighsupport at 10%y, is held
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at 0.5. However, both matter when initial populatsupport is moderate, and we vary
both in this instanc@.

To illustrate how the model works, imagine a goweent wishes to write new
regulations in the area of environmental policyetin bureaucrats are meant to
implement (e.g. waste must be disposed of in aifspetanner or new taxes to support
recycling efforts are levied). The true initial papt for new environmental regulations
among the bureaucrats is 20%, so that 8 individiuaia our population of 40 support
new regulations. This true level of support, howeigenot known. Instead, each actor
believes that the others support laws with prolitsitgl= 0.7 — in other words, they
greatly overestimate true support. The governnteri passes a law and all bureaucrats
observe whether the others implement the law, sid&cwhich is a function of each
individual’s true support as well @sq, r andt. Upon witnessing actors’ behavior, beliefs
about individual support, and thpsare updated through equations 1 and 2. The
government then passes a second environmentahtiEgulthe bureaucrats again witness
whether their colleagues have implemented the dam,they again update beliefs.
Depending upon the parameter values, beliefs gbquickly converge on the true level
of population support, or they do not, as we wahtbnstrate below.

First, we examine the scenario in which initial gsogt in the population is 90%,
clearly above the threshold for societal conseriBhs.results are presented graphically
in figure 1. The first panel presents a histogrdrnme percentage of the population
obeying the law across all runs (2601 runs, eatth avdifferent value fop andr). The

second panel plots the proportion of the populadibaying as a function @fandr.

3 Further runs have revealed that 100 rounds igcrit to reach equilibrium. A stable
state typically emerges after as few as six rounds.
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While the proportion obeying the law is often aghhor higher than the true support in
the population — above 90% — there are surprisinggyly combinations of parameter
values that lead compliance to collapse. For vaddiedelow approximately 0.4 and
values ofp below the threshold for societal consensus Ot¥bptoportion of the
population obeying the law is significantly lesartthe underlying level of true support.
In other words, when people believe societal sugpoithe law is significantly lower
than it actually is, and they only wish to obey $atlvat society as a whole supports,

compliance erodes quickly.

INSERT FIGURE 1 ABOUT HERE

Second, we examine instances in which true irstigiport for the law in
population is low — 10%. The results are showrignrie 2. As expected, for most
parameter values, general compliance with the &ils fo emerge. Nevertheless, even
when population support is very low, for a smalntnation of parameter values, broad
compliance can occur. It occurs when values foh ba@ndp are both very high. In other
words, when actors mistakenly think that broad supgxists, and they feel societal
views matter a great deal, compliance can emertelittie true underlying support.
However, we should note that the range of paranvatees that support compliance
when true support is low is much smaller that tiege of parameter values to lead to

low compliance when true support is high.

INSERT FIGURE 2 ABOUT HERE
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Finally, we examine compliance when true suppomiicdling — 50%. Because both
andr matter in this scenario, we require three surfdotspo fully characterize the
relationship betweep, r, g and the proportion of the population obeying #he.|Again,
though, we see that compliance increasgs inandq. Moreover, there are combinations
of parameter values that lead to a collapse in damge (lowr and lowp, low g and low
r), but also combinations that lead to near pedenipliance (namely higp). Overall,
though, there are more combinations that leadvieldeof compliance lower than the true

support for the law than levels of compliance highan the true support.

INSERT FIGURE 3 ABOUT HERE

These simulations illustrate the importance ofvidlial views about societal
consensus for compliance with the law. When indigld believe that societal consensus
exists and they care about societal views, a nemcén serve as a focal point and leads
to compliance. Remarkably, compliance may occunevieen true support has yet to
develop, as can be seen in figure 2. Over tims,rtiay lead to true support for laws as
people form habits with regard to compliance anidiops change. However, if the
importance of society decreases to more moderagésiecompliance quickly erodes.
Moreover, even when true support for law is higjéws about society do not match
the truth, compliance may fail to materialize. Té#iseoretical findings suggest
governments ought to carefully consider both satmipport and the importance of civil

society before writing new law.

Implications for Emerging Democracies and Transposition of EU Law
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The modedemonstrates-suggests-thatthe difficultgeherating compliance <«--- {Formatted: Indent: First line: 1.27
cm

whenever social norms do not conform to the normisezlded in the law. Of course,

such a discrepancy could occur both in EU15 merstades (those states that were

members prior to the 2004 enlargement round) asaseh post-Communist members.

Moreover, variation in societal support for regigdatin areas such as environmental

protection and workers’ rights, both areas wheeeBb legislates extensively, likely

exists across the post-Communist member stateslbaswvithin the EU15 members.

Nevertheless, we expect transitional democraciesayverage, to find implementation

wmay-beparticularly difficut compared with the more established democraciéseof

EU15tintransitional-democracies

In countries emerging from long periods of autlai#n rule or Communist
dictatorship, civil society may not exist to thdemt it does in advanced industrialized
democracies (e.g. Reisinger et al. 1995; Linz aeg&h 1996: 245). A lack of civil
society reduces the likelihood of compliance in tmays. First, citizens and government
officials may be more likely to misread the trugart for lawp. And second, the
importance of societal attitudes for individual qdiance behavior may be lower
compared to the West, implying lower valuesd@andr. Even if an individual supports a
particular EU law, she may think others in socesty less likely to support it, and she
may think that society’s views matter less for d&n compliance on this issue. Unless
the area of EU law under consideration already@asonably high support within the
population, introducing law without such supporticbquickly reveal that true support

for legislation in this area is lown other words, for the same level of societalpmrpfor
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a given societal norm, compliance should be mdifedit in countries emerging from

Communism.

In many ways, EU expansion to newly transitioniegndcracies creates a perfect
storm for the rule of law. The potential benefitsrembership for transitional states are
often too large to pass up. For example, almostnigiet central and eastern European
EU accession countries were able to borrow onriatéwnal markets at practically
German-level interest rates (Gray 2009). Thus, gigen the option of membership,
governments feel they must be included in an oggdiain, rather than remain on the
sidelines. Transition countries feel they mustdondhatever it takes to become a
member, including accepting great swathes ofittgpuis which they may be unable to
implement. Of course, in other instances, EU eelayignt may provide an opportunity to
solidify the rule of law. When latent public suppir sufficiently high, the addition of

EU law may create new focal points, and new somains may quickly develop.

Transposition and I mplementation of EU Law in Post-

Communist Members. Some Evidence

The primary contribution of this article is thedcat and a straightforward test of the
micro-level foundations of the model is beyondsitepe. Such a test would require data
on individual beliefs about the legitimacy of padiar laws, individual beliefs about
what “society” as a whole thinks of these same Jamsl evidence that these beliefs
affect decisions to enforce and comply with botistxg and new laws. No data exist
that would allow for a large; cross-national investigation. Even if sufficisnirvey data

did exist on attitudes towards laws, they woulddss likely to capture compliance —
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respondents would be unlikely to confess to flagitime law. Instead, we derive some
observable expectations regarding the transpositichimplementation of EU law from
the theory and provide evidence that the precantitexist for the predictions of the
model to hold.

The theory suggests that a gap between a goverizmélingness to accept EU
law (e.g. correctly transpose directives) and titaa implementation of the law is both a
necessary condition for enlargement to undermiaette of law and preliminary
evidence that it may be occurring (in terms offtivenal modely, p andg would be low,
but the government must accept the EU law regasfli&be theorglsesuggests this gap

should be larger in new member states where tiferéifce between trumcietalsupport

does existq, is smalerless-Lastly, the theory suggests that rates of trantipasif EU
directives are not good proxies for implementatiod adherence to EU law in
transitional countries. If new member states arghi looking to please bureaucrats in
Brussels, governments may transpose laws thatatteeynlikely (or unable) to enforce,
and citizens are unlikely to obey. While it is ditflt to examine whether the existence of
one illegitimate law — i.e. a law that lacks stiffint societal support and, therefore, does
not create a focal point — leads to more illegitienaws, it is possible to examine
whether post-communist transition countries areeni@ely to write illegitimate law than
EU15 member states.

The model would also predict variation acrass+ allmember states to the extent
that underlying societal attitudes vary cross-metity. And there is substantial evidence

that new member states do vary with respect toalilaw and human rights abuses
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(Conant 2014). Nevertheless, we have argued thes @ire likely fundamental
differences between the effects of EU law in esthbd democracies and new

democraciegven when underlying societal attitudes are thees#/e begin by

presenting aggregate level data comparing transmosn all post communist member
states with EU15 member states. Then we preseaifechse study of one particular
post-communist country that is generally viewedh@asng made significant progressive
towards greater democracy and rule of law — Litlauan

Many post-communist transition countries are paldidy good at transposing EU
law and rapidly resolving disputes with the Commaissoften better than EU15 states
(Sedelmeier 2008; 2012). However, their succebialy due to fewer reported
violations than in EU15 states despite underlyiogditions that make violations more
likely. We provide some evidence for this acrossiégsareas, and then we focus on one
particular area — labor law. The Commission brehkan infringement proceedings into
three categories: those that arise as a resutiea€ommission’s own initiative, those that
result from citizen complaints to the Commissiamg shose due to a failure on the part of
a member state to communicate the steps it has takeanspose and implement EU
law.* When examining proceedings ongoing as of 31 Deee@B10, the mean post-
communist state was involved in approximately 5@cpedings while the mean EU15
state was involved in 100, a highly statisticallyngficant difference (p = 0.0015).
Moreover, post-communist countries are much fasteesolve infringements when

discovered and compared with EU15 countries thesiy@&nd up in court. Of all

“ Data on infringement proceedings come from théisSizal Annexes I-11l to the Report
From the Commission, 28th Annual Report on Monitgrihe Application of EU Law
(2010). Com(2011)588 final, SEC(2011) 1093 finzhitable at
http://ec.europa.eu/eu_law/infringements/infringetseannual_report_en.htm.
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infringement proceedings started in 2010, 53% wé&leopen at the end of the year in
the average post-communist country compared with ifOthe average EU15 state.
Between 2007 and 2011, the average EU15 memberfatad 42 new infringement
cases that made it as far as the European Codustite (ECJ), compared with only 11
for the average post-communist state.

However, these aggregate numbers mask some vanaitioin the three
categories. Among infringement cases arising &saltrof the Commission’s own
initiative, the differences between the EU15 anstfmommunist states are less marked.
In cases initiated in 2010, there is no statistiitiérence in the average number of cases
per member state between EU15 and post-commuatssstiVhen examining cases
ongoing at the end of the year, the post-commuoightries are involved in somewhat
fewer cases than EU15 states, but this is likebsalt of post-communist countries’
rapid resolution of infringement cases. Likewisere is little difference in the number
of cases resulting from member state failure toroomicate steps taken to transpose EU
law. The real differences occur in the number gksaarising from instances in which
citizens or other actors complain to the Commissitath the member state has failed to
live up to its obligations under EU law. In the eage post-communist member state, 12
infringement proceedings arose in this manner @name, compared with 48 in the
average EU15 state, a highly statistically sigaificdifference (p = 0.0007). In other
words, the Commission is just as likely to findrinfements in the EU15 and post-
communist states when it looks for them, but then@ission is much less likely to
receive complaints regarding potential violatiom$he post-communist countries.

Moreover, post-communist states land in the ECGIJdfien because courts in the post-
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communist states are significantly less likely taker use of preliminary references than
EU15 courts. Between 2007 and 2011, courts inveeage EU15 state requested 80
preliminary rulings, compared with only 20 from t#eerage post-communist country.
This may be due to citizens in post-communist coesibringing fewer court cases
concerning EU law to national courts, national tgualges seeking the opinion of the
ECJ at lower rates, or a combination of bbth.

These data suggest that new post-communist mert#ies snay stay out of court
not because they are particularly good at impleimgrEU law, but rather because they
are good at transposing it to the satisfactioref@ommissiofi.Ideally, we would want
to know if the states in which violations are midstly to occur are also the ones that
generate the greatest number of infringements &wdases. Unfortunately, it is very
difficult to know a priori which states are modtdiy to violate a provision of EU law.
For example, we may assume that gender discriroim&ilowest in countries where
allegations of unfair pay practices, sexual harasgpor domestic violence are lowest.
However, such an assumption requires us to belf@tavomen can report
discrimination with equal ease and societal moegamding gender and discrimination
are the same across countries. If discriminationase difficult to report (or not viewed
as a problem) in countries where it is more prevaiéentirely possible that there will be
more discrimination cases in the countries withatgegender equality. In fact, we would

expect a curvilinear relationship between truegriaitevels of discrimination and

® Data on preliminary references come from the 2Bdtbpean Court of Justice Annual
Report available at http://curia.europa.eu/jcmsgm2_7000/annual-report.

® Or at least they are good at transposing direstiéhile directives require
transposition, other EU law (e.g. regulations)iiectly effective and does not require
formal transposition by member states.
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observed Commission and ECJ action. When latentidigiation is high, there will be
little action because it will be difficult to reganfringements, and those being
discriminated against may not even recognize therighination as such. As
discrimination becomes easier to report, and salaietfinitions of discrimination more
closely match those in the law, legal action shanddease. Finally, where discrimination
is low legal action should be as well because thezdewer cases to investigate.
Because we cannot measure the likelihood of a &at®late EU law by
examining the number of observed violations, werafitt to uncover the relationship
between likely violations and actual violationslbgking at a particular directive in the
area of labor law, namely the framework directi®3®1/EEC on the introduction of
measures to encourage improvements in the safdthealth of workers. This
framework directive was adopted in 1989 and filetesl individual directives were
adopted between 1989 and 1990. According to a Cesiam report in 2004EU15
states fell into three camps: those where trangposias rather difficult because it
meant substantial change to national labor lawéGeelreland, Portugal, Spain, Italy,
and Luxembourg), those states where transpositeEantrsome change to national law
(Austria, France, Germany, the United Kingdom, Nle¢herlands, and Belgium), and
those states where the changes required were niifdeamark, Finland, and Sweden).
Nevertheless, transposition and implementatioredaS8ommission concern in all

member states. The Commission report describesahgposition process in the EU15

" Communication from the Commission to the Europeatiaent, the Council, and the
European Economic and Social Committee and the Gibeenof Regions on the
Practical Implementation of the Provisions of Haadnd Safety at Work Directives
89/391(Framework), 89/654 (Workplaces), 89/655 (\Equipment), 89/656 (Personal
Protective Equipment), 90/269 (Manual Handling oats) and 90/270 (Display Screen
Equipment). COM(2004)62 final.
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as slow. By 2004 the Commission had launched at ta@e infringement proceeding
against every EU15 state, several of which led@d Eases, including cases against

Germany, Austria, and France — countries with nagiti®ng labor protection regimes.

INSERT FIGURE 4 ABOUT HERE

In contrast, there seems to have been surprisiitidgydifficulty in the post-
communist accession states. The transposition ideddr most post-communist
enlargement countries fell shortly after their asten date. In all states implementing
legislation was reported in a timely manner to@wenmission and no post-communist
state has experienced infringement proceedingsregibect to the framework directive.
Of course, it seems rather unlikely that labor @etibn in poorer post-communist
countries is on par with countries like Germany Andtria. To measure the latent
likelihood that a member state would land in cavgtemploy two measures of
workplace safety. First, we use International Lab@rganization (ILO) data to examine
the average annual rate of fatal injuries at wank300,000 workers from 1999 to 2008.
Compared with non-fatal injuries, fatalities offebetter cross-national measure of
workplace safety because fatalities are likelyiclift to hide. While injury reporting (and
even what qualifies as an injury) could vary acrassntries, cross-national variation is
likely lower when reporting fatalities. Second, @eamine workers’ own perceived
health risk on the job using the 2010 European \WgriConditions Survey. Specifically,
we use the percentage of respondents answerinththaperceive a risk while at work.

These two measures are moderately correlated a5@@den and Lithuania are both

8 The Netherlands is dropped from all analyses usiisgvariable as it is not included in
the ILO data.

22



outliers — Swedes perceive greater risk than wedwexpect based on fatality rates,
while Lithuanians perceive less risk than we waengect. When these two countries are
dropped, the correlation jumps to 058 citizens in all member states were equally able
to rely on EU law, countries with higher fataligtes and greater perceived risk should
be subject to more court cases regarding 89/391/Eistead we find the opposite.

Figure 4 shows the relationship between our twosmess of latent likelihood of
violations of EU labor law and the number of ECdesaconcerning 89/391/EEC in

which a member state has been a litigant. The letioa between fatalities and the
number of ECJ cases is -0.25 and the correlatiome®n perceived risk and ECJ cases is
-0.36. The figures clearly show that countries t@to court tend to be the ones in the
midrange of perceived health risk and averageifiatate variables. Countries with the

highest and lowest risks to workers tend not téogoourt.

INSERT TABLE 1 ABOUT HERE
To further examine the relationship between theliiood that a member state
lands in the ECJ and these measures of latenbfigblations, we run several logit
models. The dependent variable is binary, codedfaenember state faces one or more
ECJ cases. We also include the log of member gtagelation as a control, on the
assumption that larger states are more likelyde faourt cases simply because they have

more workers? Table 1 reports the results. The first two modtettude the ILO labor

° The ILO were downloaded from http://laborsta.itg/o while the European Working
Conditions Survey can be found at http://eurofoancbpa.eu/ewco/surveys/.

19 0f course, one could also run an OLS model. Howavith a dependent variable that
can only take on five categories, we clearly vieldite underpinning OLS. Unfortunately,
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fatality rate as the main independent variable Jemmodels 3—6 use the European
Working Conditions Survey measure of perceivedthe&k. Models four and six
exclude the outliers Sweden and Lithuania.

The coefficients on Labor Fatality Rate and PeeiRisk are negative across all
models, and statistically significant (at the @tdl or higher) in models one, four, and
six, while just barely missing the threshold fatistical significance in models one and
three. Even after controlling for population sitegse countries with higher latent risk
are less likely to find themselves in court. Torakee the substantive effects of the
fatality rate on the likelihood of ending up in chwe calculate the change in the
predicted likelihood of a court case when moviranrfrthe 25th percentile of Labor
Fatality Rate to the 75th percentile, holding thg &f population at its mean (simulations
are based on Model 2). This change results in & rE8luction in the probability of
facing a court case from 41% to 23%. Simulatiorseldaon the other models yield
similar results. Other models were run using therage number of infringements as the
dependent variable, and again, the substantivétsesmained similar.

Now we present evidence for the theory in a couthtay has shown remarkable
success in its transition to democracy. Lithuasiaften held up as a success story in the
transition from a Soviet republic to a liberal demraxy, market economy, and EU
member. It has neither experienced backsliding tdsvauthoritarian tendencies like
Hungary, nor egregious human rights abuses likg&id or Romania (Conant 2014).
After starting off at a quite low level, it now ges very well on a variety of World Bank

Worldwide Governance Indicators (Kaufmann et al®0More importantly, Lithuania

given the limited number of observations, it is feasible to run an ordered logit, the
most technically correct model for an ordinal degent variable.
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has a stellar record — the best in the EU — whamsposing EU law and avoiding
infringements (Sedelmeier 2008; 2012).

In August 2012, elite level interviews were conaukin the Lithuanian Social
Security and Labor Ministry, Environment Ministgnd Agriculture Ministry with
bureaucrats knowledgeable about the transpositidriraplementation of EU law.
Subjects were asked to describe the process oémmgaitation in their particular area,
what problems they encountered most frequently hemwdimplementation differed now
and at the time of accession. These interviewsigeosvidence that thecquiswere (and
continue to be) difficult to implement due to aalepancy between attitudes, norms and
bureaucratic organization in the EU15 and the postmunist accession states, perhaps
incentivizing creative compliance and advertising tack of societal consensus.

Interviewees made clear that, first, they mustdesdly implement EU law that is
not written with their country in mind, and secoitdyas much easier to transpose and
implement theacquisat the time of accession than in recent yeardl&nws of the first
type typically occur because regulations and divestthat are appropriate for larger,
older member states are oftentimes less approgoatee new member states. Many
legal acts that the new members must implement haga in existence long before they
ever became members, meaning the new states wigpamof the law-making process.
Second, the new member states tend to be smatlehain delegations often feel they
have little influence in the Council working gronpeetings where decisions about
legislation are made. This is both a function ofihg less voting power and not being

part of the networks forged by the older membeesta

1 personal interview, Lithuanian Social Security &atior Ministry, August 6th, 2012.
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One patrticularly good example of a law that createfbreseen implementation
problems in Lithuania comes from the area of adftice. Rather than subsidize
production, which often leads to significant maréistortions, the EU Common
Agriculture Policy provides support to farmers tigh direct payments based upon the
amount of land in production. In the EU15, thisdkatively unproblematic as most
farmland is owned by farmers and has been farmeatidogame families for generations.
In the post-communist countries, this is not theec®rior to the World War Il and the
Soviet occupation, a very high proportion of théhuanian population lived in rural
areas and was involved in agriculture. During Sotiees, the farmland was
collectivized and many people moved to cities f@ taon-agricultural jobs. With the fall
of communism, many Lithuanians claimed ownershifané that their parents and
grandparents had farmed prior to the Soviet océupatiowever, the vast majority of
these new landowners had no intention of returtortipe farm. If they were willing to
fill out some paperwork, and meet some minimal iregoents (e.g. mowing the grass),
they could qualify for EU direct payments, thoulytany did, and have failed to comply
even with the minimal requirements. Agriculturapdement audits have had to root out
those individuals not meeting the requirements.iBilie minimal requirements are met,
there is nothing illegal about claiming paymentsc8use land ownership patterns differ
significantly in the east and west, at least somectipayments were going to individuals
who are not farmers at afl Because this policy was written without post-comistu

land ownership patterns in mind, rather than aiizeiewing it as a mechanism for

12 personal interview, Lithuanian Agriculture MinigtAugust 16th, 2012. The ministry
was quick to note that most direct payments dogactual farmers, who benefit
tremendously from them.
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supporting farmers and protecting the countrysidastead has created incentives for
individuals to game the system, violating the spifithe law, if not the law itself.

In addition, officials in the Agriculture Ministrgointed out that transposition and
implementation on paper is different than impleragoh on the ground. Several
programs were relatively easy to write into lawt imuch more difficult to explain to
farmers. An official gave the example of animal payts system in which farmers are
paid according to a weight classification schemwtiich the carcass is weighted, as
opposed the live animal. Farmers were reluctansethe new scheme and industry
officials had little incentive to inform the farmabout the new classification systehs.
This provides another example of a law placed erbttoks that was unlikely to lead to
the creation of focal points.

Lastly, officials in all three ministries suggestédt transposing thecquisinto
national law at the time of accession was relagieaisy as there was near unanimous
agreement that Lithuania needed to join the EUeAsmon meant that certain tasks
needed to be accomplished on time; accession agréefmapters needed to be closed.
The parties were less likely to meddle around éndétails, knowing that these changes
were a condition for membership. An official in tBavironment Ministry mentioned
that Lithuania prided itself on being first in rfigthg transposition and implementation
measures to the Commission among all 2004 acceskites in the area of
environment* As discussed earlier, the need to join the EUdbalve pushed

politicians to pass laws without fully consideritigir applicability to the national

13 personal interview, Lithuanian Agriculture MinigtAugust 16, 2012.
14 personal Interview, Lithuanian Environment MinjstAugust 14th, 2012.
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context or level of support they would have in ¢jemeral public, as perhaps was the case
with the direct payments scheme for agriculture.

These data alone do not provide conclusive evidehtlge mechanisms
suggested by the theory. However, they do demdestra existence of the conditions
necessary for enlargement to undermine the rulawoand suggest that more scholarly

attention should be paid to this possibility.

Conclusion

While expansion of the European Union is certaindyviewed as universally positive,
few studies focus on the potentially negative imercthe enlargement country. The
theory presented here suggests that greater sisepi warranted. Under certain
conditions, the need to accept laws that a sogatgt ready to implement can lead to a
cheapening of the meaning of law. The argumentrhpbcations for future EU
expansion, as well as for organizations far beythedeU. Within the EU it implies that
future expansion to the Balkans and Turkey maybeowise for either the EU or the
accession states. Outside the EU, it suggests a difficult path for any international
organization that hopes to pressure a non-memater tsiwards greater respect for the
rule of law simply by offering the “carrot” of meratship coupled with strict policy
conditionality.

It is also important to understand what this agtisInot arguing. It does not
suggest that EU enlargement never leads accedaims sowards greater adherence to
the rule of law. Nor it is meant to suggest thdhagement to the post-communist states

of central and eastern Europe was “bad” policyt&ely, many of these states have
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benefited substantially from EU membership — thayehreceived structural funds to
build roads, support to modernize agriculture, asde larger markets for their goods,
and much more. Moreover, the model clearly highghstances under which accession
can lead to a deepening respect for the rule ofHamamely, when a societal consensus
exists, new EU law can create new focal points. beel, however, does caution
against overly optimistic thinking when it comesetdargement. The “transformative”
power of the EU to instill democratic values in pasthoritarian countries may operate

in ways we would not expect.
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Percent Simulations

Figure 1. Compliance Simulation: True Support High
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Figure 2. Compliance Simulation: True Support Low
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Figure 3. Compliance Simulation:
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Figure 4: Number of ECJ Cases and Underlying Prsipeto Violate EU Labor Law
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Table 1: Logit Models of the Likelihood that Memlgtiates Face an ECJ Case

Variables (2) (2) 3) 4) (5) (6)
Labor Fatality Rate -0.44* -0.43
(0.26) (0.27)
Perceived Risk -8.63 -14.44** -6.15 -12.18*
(5.60) (7.26) (5.83) (7.34)
Population 1.63* 1.37 1.27
(logged) (0.92) (0.88) (0.96)
Constant 1.16 -10.27 1.65 2.97 -8.58 -6.53
(1.10) (6.47) (1.52) (1.82) (6.70) (7.23)
Log-Likelihood -15.01 -12.93 -15.81 -12.95 -14.35 11.89
Observations 26 26 27 25 27 25

Note: Standard errors in parentheses. ***p<0.0p<0.05, *p<0.1 in a two-tailed test.
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