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Abstract

The title of this thesis is Freedom of Association and Trade Union Rights in
Europe, Comparative Analysis of the ECJ and ECtHR Case Law. There are
several issues that the thesis will try to shed light on. Firstly, it will identify what
level of freedom of association as a trade union right is deemed acceptable at the
international and European levels. At the international level the ILO and ESC
standards will be looked at, while at the regional level | will research the case law
of the two European Courts — CJEU and ECtHR. Secondly, the standards of the
CJEU and ECtHR will be compared to each other. This way, we will know which
of the two protects trade union rights better and where there might be flaws.
Thirdly, after comparing the CJEU and ECtHR standards with each other, they
will be compared to the international standards of the ILO and ESC. This way |
will check how the regional standards are in concert with the international
standards that are respected worldwide. Finally, the prospects of EU accession to
the ECHR will be looked at. Here | will investigate whether the accession might

affect the protection of trade union freedoms in Europe, and if so, in what way.
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Chapter I — Introduction

The title of this thesis is Freedom of Association and Trade Union Rights in
Europe, Comparative Analysis of the ECJ and ECtHR Case Law. There are
several issues that the thesis will try to shed light on. Firstly, it will identify what
level of freedom of association as a trade union right is deemed acceptable at the
international and European levels. At the international level the ILO and ESC
standards will be looked at, while at the regional level | will research the case law
of the two European Courts — CJEU and ECtHR. Secondly, the standards of the
CJEU and ECtHR will be compared to each other. This way, we will know which
of the two protects trade union rights better and where there might be flaws.
Thirdly, after comparing the CJEU and ECtHR standards with each other, they
will be compared to the international standards of the ILO and ESC. This way |
will check how the regional standards are in concert with the international
standards that are respected worldwide. Finally, the prospects of EU accession to
the ECHR will be looked at. Here | will investigate whether the accession might

affect the protection of trade union freedoms in Europe, and if so, in what way.

Now, in a few paragraphs, | will explain how the idea of this thesis emerged and
why this research might be interesting for future developments in the field of
trade union freedoms in Europe. Everything started with the famous case law of
ECJ on Viking and Laval in 2007. The Court sent several important messages
with these cases: it recognizes the protection of human rights and particularly
trade union freedoms as important aspects of EU law, which stem from the
constitutional traditions of the member states and therefore constitute the general

principles of EU law. However, the Court made clear that these rights must be
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reconciled with the fundamental freedoms of the EU, which are the basic
fundament of the Union. According to the Court, while human rights can trump
fundamental freedoms in certain cases, the other way round is also possible,
which is what happened in the Viking and Laval and later in the Ruffert and
Luxembourg cases. The position of the Court on this issue has not changed since
then; economic freedoms are a priority in the Union, which, after all, were the

main reason behind its creation.

These cases are also alarming, since they do not only subordinate human rights to
fundamental freedoms, but at the same time lower standards of protection for
posted workers. The Posted Workers Directive, which was always understood to
offer the minimum standards for states to comply with, was interpreted so
narrowly by the Court that it can be easily argued that it now circumscribes the
maximum level of protection for posted workers, and that states cannot introduce
higher standards of protection even if they wish to do so. This position of the
Court created more stability and certainty for companies posting workers, but it
significantly lowered the standards of protection of these workers and put states

willing to offer better protection for posted workers in a very difficult situation.

This position of the Court is justified by the creation of a single market economy
without borders, as a result of which the creation of wealth will be intensified and
better living conditions will be guaranteed for everybody in the future. But this is
in future. In the Viking Opinion Advocate General Maduro acknowledges that the

creation of the common market might have negative consequences for workers in
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Europe. He thinks that society in general should commit itself to supporting such

workers economically in this difficult period of transition.

As a response, another regional Court in Europe — ECtHR — started to further
promote trade union rights protection within its jurisdiction. Soon after the ECJ
judgments the European Court of Human Rights (ECHR) delivered two
judgments (Demir and Baykara (2008) and Enerji Yapi-Yol Sen (2009)) on
Article 11 ECHR. In these judgments the European Court overturned its previous
case law on freedom of association, in which it had stated that the right to
collective bargaining, the right to conclude collective agreement and the right to
strike are means that the state may or may not choose to acknowledge for the
protection of trade union freedoms (National Union of Belgian Police v Belgium
1975; Swedish Engine Drivers’ Union v Sweden 1976; Schmidt and Dahlstrém v
Sweden 1976; Gustafsson v Sweden 1996). Instead, in the cases of Demir and
Baykara and Enerji Yapi-Yol Sen the ECHR embraced a right to collective
bargaining, a right to conclude a collective agreement and a right to strike as
essential elements of the freedom of association protected under Article 11 of the

European Convention.

The Demir and Enerji cases can be considered as a step forward in the
jurisprudence of the ECtHR. Even though the Court was not very explicit about
recognizing the right to strike as an inherent element of the freedom of
association, it still has improved its attitude towards this right by citing the

international standards of the ILO and ESC where the right to strike enjoys the

! Case C-438/05 International Transport Workers’ Federation, Finnish Seamen’s Union v Viking
Line ABP, OU Viking Line Eesti [2007], Opinion of AG Maduro; Para. 57-59.
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highest level of protection and is considered a very important tool for the trade

unions to protect the interests of their members.

Certainly, these decisions fuelled the trade union rights protection in Europe with
new energy. But they also served another, no less important purpose: they
repudiated one of the main arguments of the ECJ mentioned in the Viking and
Laval cases. In these cases, parties in support of trade unions claimed that a right
to strike is a fundamental right and the freedom of movement provisions of EU
should not oppress this right. One of the arguments used by the ECJ and
Advocates General against this claim was that the ECHR does recognize it, but
only as one of the means, necessary for the protection of trade union freedoms,
that may or may not be used by states to achieve the protection of the freedom of
association as a trade union freedom. The ECJ cited the previous cases of the
ECtHR (before Demir and Enerji) where the Court was of the opinion that the
right to strike is important but not necessarily the only means for the protection of
trade union freedoms. In the case of Enerji, this was not mentioned again.

Instead, the ILO and ESC standards were cited.

The ECtHR did not stop at that. In the RMT judgment issued in 2014 the Court,
for the first time, recognized secondary strikes as strikes protected under Article
11 of the Convention. Even though the Court did not take full notice of the
international standards and approved a total ban on this right by the UK, it still
can be said that for the sake of future developments in the field this can be

considered a progressive step.

One important thing about the ECtHR case law is that the Court actively started

to refer to the standards of the ILO and ESC. In the cases of Demir and Enerji the
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Court offered these standards without providing any interpretation of them. It
means that the Court trusts the ILO and ESC on their interpretations and does not
challenge them in any sense. Therefore, the ILO and ESC standards are also

important to consider.

Despite the shift in the case law of the ECtHR, the position of the CJEU on the
matter did not change. The CJEU still did not overturn its proportionality test on
which it based its conclusions in the cases in 2007-2008. Trade union freedoms
still need to be reconciled with economic freedoms. It is true, however, that
unlike the CJEU, the ECHR does not have to deal with the economic freedoms of
the EU. One might well argue that the situation of the ECtHR is much easier: it is

a human rights court, without any other concerns.

In 2009 the Lisbon Treaty entered into force. It added a totally new dimension to
the relationship between social rights and economic freedoms in Europe. The
Treaty has a special focus on social Europe. According to article 2 (3) TEU the
Union shall establish a social market economy “aiming at full employment and

social progress”.

The Lisbon Treaty brought two major novelties: the prospect of accession of the
EU to the ECHR and the binding effect of the EU Charter on Fundamental
Rights. Article 6 (2) TEU provides the legal basis for the accession of the Union
to the European Convention for the Protection of Human Rights and Fundamental
Freedoms, at the same time securing that the Union’s competencies shall not be

affected.

The preparation for the accession started immediately after the Lisbon Treaty.

Both European Courts were actively involved in the long process of negotiations
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as a result of which the Accession Agreement was concluded in 2013. The
agreement was sent to the CJEU for approval. Surprisingly, the CJEU did not
approve it, on the grounds that it violated the autonomy of the EU and EU law.
This was a result that not many commentators were expecting. The process of
accession was seriously hindered, but | still believe that accession is an
unavoidable outcome. The accession is provided for by the Treaty of Lisbon, it
reflects the interests of all the parties (member states) who negotiated the Treaty
among themselves. This is enough reason to believe that the accession is still
going to happen. After accession the CJEU will have an explicit obligation to
take a notice of ECtHR standards on human rights protection, including trade
union freedoms. As a result, the CJEU might be formed as a more human rights-

oriented court.

Another novelty of the Lisbon Treaty is the European Charter of Fundamental
Rights 2000, which has acquired legally binding force. According to article 6(1)
of the Lisbon Treaty the Union recognizes the rights, freedoms and principles set
out in the Charter and gives them the “same legal value as the Treaties”. The
Charter contains a comprehensive list of all sorts of human rights, including

social and economic ones.

There is a detectable trend that after the Lisbon Treaty the ECJ started to make
reference to the Charter as a main source of human rights in the EU legal order.?
The question is how the CJEU interprets the rights mentioned in the Charter. As
the discussion below shows, this is a problematic question. One thing that can be

mentioned here is that the Charter, even though stating that the rights mentioned

2 Steve Peers, EU Justice and Home Affairs Law, third edition, Oxford EU Law Library, 2012, p.
100.
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in it have the same scope as the rights in the ECHR, also implies that the specific
characteristics of the EU have to be respected. In other words, the CJEU has
freedom to interpret the rights from the Charter differently, justifying it by
preserving the specificities of the EU and EU law. After accession, the CJEU will
be more motivated to interpret rights according to ECHR standards in order to
avoid embarrassing situations, when the ECtHR establishes a violation of human

rights standards by the EU organs.

As is clear from this brief description, the standard of trade union protection is
not easy to establish in Europe. On the one hand there are two European Courts
with different agendas. On the other hand there are existing standards established
by the respective international organizations. Moreover, there are member states
that of course are subordinated to the decisions of the institutions they are part of,
but at the same time, are the ones (especially in the case of the EU) who create

these organizations and define their agendas.

The uncertainties caused by these developments might confuse those member
states that are members of both European organizations — the EU and the CoE —
and therefore are subject to the jurisdiction of the both European Courts, acting
within the framework of both these organizations. Therefore, it is very important
to find what level of protection of trade union freedoms in Europe is considered

acceptable.

1.1 Research Questions and Methodological Aspects

The divergent attitude of the two European Courts in relation to social rights
combined with the fact that they operate in the same region and that, therefore,

the same countries are subject to their jurisdiction makes it important to research
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these issues. Therefore, the two main research questions of this thesis are the
following: 1. What is the lower acceptable level for freedom of association in

Europe? 2. How can it be changed after the EU accession to the ECtHR?

In answering these questions | will focus on two major aspects: firstly, I will
analyze the jurisprudence of the European Courts and study what is the current
situation in terms of recognition of freedom of association as a trade union right.
By comparing the judgments of the Courts | will establish which aspects of the
freedom of association are already recognized and applied in practice and which
are not. Secondly, | will study the accession issue of the EU to the Convention
and analyze the changes that social Europe might face in case of such an

accession.

The methodology that I use in the thesis is mostly comparative. First, | compare
the recent case law of the European Courts with their old judgments and this way
will show the shift (in certain cases progressive) the Courts have made in their
jurisprudence. In the second stage, the jurisprudence of the European Courts will
be compared. The results of this comparison will be compared to the standards of
the ILO and ESC, in order to see how the European Courts comply with the

established international standards.

The thesis will consist of eight major chapters. The first chapter is the
introduction. The following two chapters (11 and 111) will explain the notion of
freedom of association as a trade union right from an international and an ILO
perspective. The next two chapters (IV and V) will discuss the current
developments in Europe and especially the case law of the ECJ and the ECHR.

Chapter VI will make a comparison between ECJ and ECtHR case law. Chapter
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VIl will deal exclusively with the issue of EU accession to the European
Convention. And finally, the last chapter, VIII, will summarize the findings of the

thesis.

Chapter II - Freedom of Association from an

International Perspective

2.1 The International Bill of Human Rights

The period after the Second World War is considered to be the period in which
modern international human rights law starts to emerge. The atrocities committed
during the war made clear to the international community that there was a need to
establish strong institutional mechanisms in order to guarantee legal protection of
human rights, and in this way to achieve world peace and security.® It became
evident that national governments could not guarantee the safety and liberty of
their people; in fact, some of them even became the machinery for killing.
Therefore a broad worldwide consensus was achieved to place the individual

human being under the protection of the international community.*

At the San Francisco Conference in 1945 there was a request from some Latin
American countries to include in the Charter of the United Nations a full code of
human rights. The code was not included; however, the basic principles were set.®

In the preamble of the UN Charter the member states take obligation “to save

% International Human Rights Law: Six Decades after the UDHR and Beyond, M.A. Baderin and
M. Ssenyonjo (Eds.) Ashgate Publishing Co., 2010, p. 6

4 Introduction, International Covenant on Civil and Political Rights, New York, 6 December 1966,
Audiovisual Library of International Law, by Christian Tomuschat, available at:
http://untreaty.un.org/cod/avl/ha/iccpr/iccpr.html

® Ibid.
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succeeding generations from the scourge of war, which twice in our lifetime has
brought untold sorrow to mankind”.® In the same preamble the member states
also determine themselves “to reaffirm faith in fundamental human rights, in the
dignity and worth of the human person, in the equal rights of men and women
and of nations large and small” (Para 2). We also read in the Charter that one of
the purposes of the UN, among others, is to “achieve international cooperation ...
in promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion” (Article
1.3). Furthermore, the Charter states to promote “universal respect for and
observance of, human rights and fundamental freedoms for all without distinction
as to race, sex, language, or religion” (Article 55.1). In order to achieve these
goals the Charter obligates all member states to “take joint and separate action in

co-operation with the Organization” (Article 56).

The UN Charter, despite not listing the specific contents of human rights and
freedoms, created an important basis for the further development of international
human rights law. On the basis of the Charter an Economic and Social Council
was created. The Council was asked to “make recommendations for the purpose
of promoting respect for, and observance of, human rights and fundamental

freedoms for all” (Article 62.2, UN Charter).’

During the first session the Economic and Social Council established a Nuclear

Commission on Human Rights in order to propose terms of reference, size and

6 UN Charter, Preamble, Para. 1
7 Supra note 3.
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membership of the new Human Rights Commission.® The Human Rights
Commission in turn established a drafting committee and the work on the

International Bill of Human Rights was started.®

The first general Draft Outline of International Bill of Human Rights was
prepared by the Secretariat of the United Nations and was presented to the
Drafting Committee of the Commission on Human Rights.® The Commission on
Human Rights decided to divide the work on the International Bill of Human
Rights and to set up three working groups: one group to work on the International
Convention on Human Rights, a second group on the Declaration of Human
Rights, and the last one on implementation issues.* During the working process
the drafting committee considered the comments and suggestions of
governments'? and other international and national bodies. In the end, because of
a lack of time, the Commission decided to deliver only a declaration to the

General Assembly.® After some deliberations it was decided to name the

8 Nuclear Commission on Human Rights, 29 April-21 May 1946, Hunter Collage, New York, The
Universal Declaration of Human Rights, an Historical Record of the Drafting Process, available
at: http://www.un.org/Depts/dhl/udhr/meetings 1946 nuclear.shtml

® Drafting Committee on an International Bill of Human Rights, 1% Session, 9-25 June, 1947,
Lake Success, New York, The Universal Declaration of Human Rights, an Historical Record of

the Drafting Process, available at:
http://www.un.org/Depts/dhl/udhr/meetings 1947 1st draftcom.shtml
10 |bid.

1 Commission on Human Rights, 2™ Session, 2-17 December, 1947, Geneva, The Universal
Declaration of Human Rights, an Historical Record of the Drafting Process, available at:
http://www.un.org/Depts/dhl/udhr/meetings 1947 2nd_chr.shtml

12 The United Kingdom representative on Human Rights Commission, Lord Dukeston submitted
to the Commission the Draft of the International Bill of Human Rights in the form of legal
instrument. It is notable that the draft did not mention trade unions, however, Article 16 of the
Draft stated the protection of freedom of association where the term “association” is understood
“as the widest possible term and is intended to include the creation of entities having juridical
personality”, Commission on Human Rights, Drafting Committee, E/CN.4/AC.1/4, 5 June 1947

13 peter Danchin, Drafting History, Third Session of the Human Rights Commission, Columbia
University, available at:
http://ccnmtl.columbia.edu/projects/mmt/udhr/udhr_general/drafting_history 8.html



http://www.un.org/Depts/dhl/udhr/meetings_1946_nuclear.shtml
http://www.un.org/Depts/dhl/udhr/meetings_1947_1st_draftcom.shtml
http://www.un.org/Depts/dhl/udhr/meetings_1947_2nd_chr.shtml
http://ccnmtl.columbia.edu/projects/mmt/udhr/udhr_general/drafting_history_8.html
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Declaration ‘Universal Declaration of Human Rights’, and it was adopted on 10
December 1948 by the General Assembly with 48 members in favour and 8
abstaining.’* It was the first international document containing internationally

agreed human rights drafted by the Commission on Human Rights.

However, it was understood that in order to effectively shape the lives of people
there was a need to translate the substance of the Declaration into the hard legal
form of an international treaty.'® Therefore, on the same day in which the
Declaration was adopted, the General Assembly requested the Commission on
Human Rights to continue its work and to prepare a draft for a human rights

covenant and measures of implementation.

In 1949 the Commission examined the draft of eighteen articles on civil and
political rights. After the General Assembly declared that “the enjoyment of civic
and political freedoms and of economic, social and cultural rights are
interconnected and interdependent” (Section E, Resolution 421(V), 4 Dec, 1950),
the Commission drafted 14 more articles on economic, social and cultural rights
in 1951. The Commission also drafted 10 articles on measures of implementation
according to which state member parties to the covenant were obliged to submit
periodic reports. After a long debate during the sixth session in 1951/1952, the
General Assembly requested the Commission to draft two separate covenants,

one on civil and political rights and the other on economic, social and cultural

14 General Assembly, 3 Session, Paris, Plenary, 21 September to 2 December, 1948; The
Universal Declaration of Human Rights — An Historical record of the Drafting Process, available
at: http://www.un.org/Depts/dhl/udhr/meetings 1948 3rd ga_plenary.shtml

15 Supra note 4.

6 Towards the International Covenants, Fact Sheet No. 2 (Rev.l1), The International Bill of
Human Rights, available at:
http://www.ohchr.org/Documents/Publications/FactSheet2Rev.1en.pdf
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rights. The Commission completed the drafting process in 1954; however, it was
not until 1966 that the two Covenants — the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural
Rights — were adopted by the General Assembly. Along with these Covenants the
First Optional Protocol to the International Covenant on Civil and Political Rights
was also adopted. In 1989 the General Assembly adopted the Second Optional
Protocol to the Covenant on Civil and Political Rights.)” The two Covenants
together with the First Optional Protocol have entered into force in 1976. The

Second Optional Protocol entered into force in 1991.8

On 10 December 2008 the General Assembly adopted the Optional Protocol to
the International Covenant on Economic, Social and Cultural Rights. After
receiving ten ratifications from member states the Protocol entered into force on 5

May 2013.19

The long-lasting process of adoption of the International Bill of Human Rights
has finished. As of October 2015 it consists of the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural
Rights, together with its Optional Protocol and the International Covenant on

Political and Civil Rights together with its two Optional Protocols.?

7 Ibid. Second Optional Protocol.
18 |bid. Entry into Force of the Covenants and the Optional Protocols.

19 The ten states that ratified the Protocol are the following: Ecuador, Mongolia, Spain, El
Salvador, Argentina, Bosnia and Herzegovina, Bolivia (Plurinational State of), Slovakia, Portugal,
Uruguay; UN, Chapter IV, Human Rights, 3.a. Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights, New York, 10 December 2008, available at:
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-3-
a&chapter=4&lang=en

20 Sypra note 16.


http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter=4&lang=en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-a&chapter=4&lang=en
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2.1.1 Trade Union Rights in the UDHR
The text of the first draft outline of the International Bill of Human Rights

prepared by the UN Secretariat did not mention “trade union” at all. The only
reference was made to freedom of association in Article 20 which was structured
in the following way: “there shall be freedom to form associations for purposes

not inconsistent with this Bill of Rights”.?

After considering the comments and suggestions of governments and other
international and national bodies the Drafting Committee submitted the redrafted
texts of the Declaration and Covenant to the third session of the Commission on
Human Rights. For the First time the text of the draft Declaration mentioned trade
unions in relation to freedom of association. Article 19 was formulated as
follows: “everyone has the right to freedom of peaceful assembly and to
participate in local, national, international and trade union associations for the
promotion, defence and protection of purposes and interests not inconsistent with
this declaration”. At that stage, Article 23 did not mention the right to form and
join trade unions; however, France suggested adding the following sentence to
Article 23: “he shall be free to join trade unions for the protection of his
interests”. United States also suggested mentioning the right “to join trade unions
of his own choice”.?? In the report of the third session of the Commission on
Human Rights submitted to the Seventh Session of the Economic and Social
Council the Paragraph 4 of Article 21 was construed in the following way:

“everyone is free to form and join trade unions for the protection of his interests”.

2L Draft Outline of International Bill of Rights E/CN.4A/C.1/3, prepared by the Division of
Human Rights of the UN Secretariat and presented to the Drafting Committee of Commission on
Human Rights, 4 June 1947.

2 Draft International Declaration on Human Rights, Report of the Drafting Committee to the
Commission on Human Rights E/CN.4/95, Commission on Human Rights, Drafting Committee,
Second Session, 21 May 1948.
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Finally, it was decided to structure Paragraph 4 Article 23 of the UDHR as
follows: “everyone has the right to form and to join trade unions for the

protection of his interests”.

2.1.2 Trade Union Rights in the ICESCR
The right to form and join trade unions is guaranteed by Article 8 of the ICESCR.

Paragraph 1(a) of the Article reads as follows:

1. The state parties of the present Covenant undertake to ensure:

a) the right of everyone to form trade unions and join the trade union of
his choice, subject only to the rules of the organization concerned, for
the promotion and protection of his economic and social interests. No
restriction may be placed on the exercise of this right other than those
prescribed by law and which are necessary in a democratic society in
the interests of national security or public order or for the protection of

the rights and freedoms of others.

Article 8 Paragraph 1 also guarantees the right of trade unions “to establish
national federations or confederations” (Para 1.b), “to form and join international
trade-union organizations” (Para 1.b) and “to function freely subject to no
limitations other than those prescribed by law and which are necessary in a
democratic society in the interests of national security or public order or for the
protection of the rights and freedoms of others” (Para 1.c). In order to ensure
effective implementation of these rights in practice, Article 8, Para 1.d protects
the right to strike “provided that it is exercised in conformity with the laws of the

particular country”.
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The Article offers a restriction clause. Paragraph 2 permits member states to
restrict the exercise of these rights for the members of the armed forces, police or

administration of the state.

Finally, Paragraph 3 refers to the International Labor Organization Convention of
1948 concerning Freedom of Association and Protection of the Right to Organize.
According to the Paragraph, the state parties to that Convention shall not be
authorized “to take legislative measures which would prejudice, or apply the law
in such a manner as would prejudice, the guarantees provided for in that

Convention”.?®

2.1.2.1 The Travaux Preparatoires
During the drafting process of the Covenant there was debate about the need to

include an article on trade unions. Those against the inclusion argued that the
freedom of association was already mentioned in the UDHR (Article 20) and in
the draft Covenant and that it was “unduly repetitious” to include the article on
trade unions in the Covenant. It was also argued that mentioning only trade
unions would put other forms of association (such as co-operative societies),

which might equally be important, in a discriminatory position.?

On the other hand, the supporters of the trade union article stressed the fact that
trade unions were a “necessary instrument for implementing economic, social and

cultural rights”. They argued that the implementation of economic, social and

2 The main idea for the inclusion of such a provision in the article was to avoid any conflict
between the Covenant and the Convention. Interestingly, it should be noted that no similar
provision was adopted in relation to Articles 6 and 7 of the Covenant, which also guarantee labour
rights.

24 Mathew C. R. Craven, 7, The Right to Form and Join Trade Union, The International Covenant
on Economic, Social and Cultural Rights, A perspective on its Development, Clarendon Press
Oxford, 1995, p. 249-250.
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cultural rights mostly depends on trade unions and therefore there is a need to
include a separate article on trade union rights to guarantee better protection for
these rights; and that merely mentioning the freedom of association could not

guarantee that the intended purpose would be achieved.?®

The early draft of the article on trade union rights was limited to only one
Paragraph containing only the right to form and join trade unions. Later, because
of pressure from Latin American and socialist states, it was decided to expand the

article.

During the discussion on states’ obligations to “ensure” the rights enumerated in
Article 8.1 it was agreed that progressive implementation®® could not be invoked
in relation to trade union rights, while there was no need of any expenditure on
behalf of a state; the only action required from states was self-restraint and non-
interference. The representative of the UK supported this approach. According to
him, the rights enumerated in Article 8 should be subject to definite and
immediate obligations and not progressive in character since the article requires

the states “to undertake to ensure” the rights.?’

The representatives of some states indicated that the obligation to ensure was not
solely negative. Referral was made to the obligation to promote trade unionism

among workers, which required positive action from the state.?® However, this

2 |bid. p. 250

26 Under Article 2.1 of the ICESCR the rights mentioned in the Covenants are generally subject to
progressive implementation, unlike the rights mentioned in the ICCPR. Trade union rights are
mentioned in both Covenants. Therefore, for the purpose to avoid the situation when the same
rights are interpreted by the ICCPR as immediately implemented and by the ICESCR as
progressively implemented, it was decided that some rights from the ICESCR (including trade
union rights) should be implemented in an immediate manner. Ibid. p. 261

27 |bid. p. 251
28 |bid.
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can hardly be invoked as a reason for non-immediate application. According to
the Committee on Economic, Social and Cultural Rights, Article 8 “would seem
to be capable of immediate application by judicial and other organs in many
national legal systems” and “any suggestion that the provisions indicated are

inherently non-self-executing would seem to be difficult to sustain”.?°

The right to strike was one of the most debated issues during the adoption of
Article 8. However, the majority of states thought that the right was essential for
the protection of economic and social interests and that it was not possible to
guarantee trade union rights without the right to strike. Furthermore, it was noted
that the right to strike can be found in the legislations of many member states, and
that this was “a social reality that had to be recognized”.*® Finally, an agreement
was reached: the right to strike was included in the article together with a
limitation clause that made this right subject to “the laws of the particular

Countryaa'3l,32

Paragraph 2 of the article, which allows restrictions on the exercise of these rights
by the members of the armed forces, police and state administration, also was
subject to debate. Some states made referrals to ILO practice and argued that the

ILO does not allow restrictions with respect to all public officials, but only for the

2 Par. 5, The nature of state parties obligations (Art 2, Par 1), 12/14/1990, CESCR General
Comment 3

%0 Supra note 24, p. 257
3L Ibid.

32 It is notable to mention that in its annual report Human Rights Committee expressed concern in
relation to Estonia about the restrictions on the right to strike. The Committee noted that the draft
Public Service Act restricts the right of number of public servants to strike. The Committee states
that “state party should ensure in its legislation that only the most limited number of public
servants is denied the right to strike”, A/65/40 (Vol. 1) Report of the ninety-seventh session (12-
30 October 2009), ninety-eighth session (8-26 March 2010), ninety-ninth session (12-30 July
2010), the Human Rights Committee.
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armed forces and police, and only to the extent determined by law. However, it
was assumed by the majority states that the ILO would play a significant role in
the interpretation of the Covenant and that restrictions should be regarded as
legitimate only insofar as they complied with the ILO standards. Therefore, the

provision was accepted.3334

The article does not mention a right to collective bargaining. However, during the
debate on the right to strike it became apparent that Paragraph 1 (c), which
guarantees the right of trade unions to function freely, includes the right to

collective bargaining.®®

In the end, one group of states did not welcome the elaborated version of the
article and the other group of states was disappointed because of the restrictions
on the rights. However, it can be said that the overall agreement was achieved

and the article reflects the interests of the member states.3¢

2.1.3 Trade Union Rights in the ICCPR
The right to form and join trade unions is guaranteed under Article 22 of the

ICCPR. Paragraph 1 of the Article is structured in the following way:

33 Supra note 24, p. 259-260

34 In the annual report issued in 2012, the Committee on Economic, Social and Cultural Rights
raises the issue of public servants in relation to Germany. The Committee is concerned by the fact
that public servants are prohibited to strike. The Committee makes referral to article 8.2 of the
ICESCR and the ILO Convention No. 87 on Freedom of Association and Protection of the Right
to Organize and reminds the state that “public officials who do not provide essential services are
entitled to their right to strike”, Para 94, E/2012/22, E/C. 12/2011/3, Report on the forty-sixth and
forty-seventh sessions (2-20 May, 2011, 14 Nov-2 Dec, 2011), the Committee on Economic,
Social and Cultural Rights.

3 Supra note 24, p. 256
% Ibid. p. 250 - 251
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1. Everyone shall have the right to freedom of association with others,
including the right to form and join trade unions for the protection of his

interests.

Paragraph 2 of the article contains a restriction clause: restrictions are applicable
if they are prescribed by law, are necessary in a democratic society, are in the
interest of national security, public safety, or the public order (ordre public), and
are for the protection of public health or morals®’ or the protection of the rights
and freedoms of others. In relation to the armed forces and police it is stated that
this article shall not prevent the imposition of “lawful restrictions” on their right

to freedom of association.

Paragraph 3 repeats Paragraph 3 of the ICESCR Article 8 and refers to the ILO. It
states that this article shall not prejudge the rights guaranteed by the ILO 1948

Convention on Freedom of Association and Protection of the Right to Organize.

2.1.3.1 The Travaux Preparatoires
During the 5™, 6™ and 8" sessions of the Commission on Human Rights it was

generally agreed to include the right to association in the Covenant.®® However,
divergent opinions were observed about the necessity of specifically mentioning
the right to form and join trade unions. The major argument coming from those
against inclusion was that trade union rights were already mentioned in the draft
Covenant on Economic, Social and Cultural Rights and their inclusion in the

ICCPR would make them subject to two different sets of limitations: the general

37 1t is interesting to note that “public health and morals” are not mentioned in the restriction
clause of Article 8, ICESCR.

3 Marc J. Bossuyt, The right of association, Discussions, Commission on Human Rights, 5%
Session (1949), 6™ Session (1950), 8" Session (1952), Article 22, Guide to the “Travaux
Preparatoires” of the International Covenant on Civil and Political Rights, 1987 Martinus
Nijhoff Publishers, p. 424.
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limitations clause in Article 4 of the ICESCR®® and the limitations mentioned in
Article 22 itself, Paragraph 2. In the end it was decided to mention trade unions in
the article. The decisive argument was that not mentioning trade unions would
lead to the erroneous interpretation that trade union rights are not civil and
political rights, but only economic and social rights.*> The specific mention can
also be explained by the fact that historically trade unions are persecuted.
Advocating and protecting the rights of workers often has not been in the best

interests of governments and big businesses.*

A general limitation clause was set in relation to the trade union rights exercised
by the armed forces and police. It is notable that ICESCR also mentions state
administration or public officials together with the armed forces and police, while
in the ICCPR article we only have mention of the armed forces and police. There

is no mention of other members of the state administration or public officials.*?

Not all state representatives supported the idea of making referral to the ILO
Convention No. 87 on the Freedom of Association and Protection of the Right to
Organize in Paragraph 3. The argument was that even without the cross-
reference, well-known principles of international law would still prevent any
conflict between these two treaties; and that it was not appropriate to have cross-
reference in a general legal instrument. The counter-argument stressed the

progress ILO had achieved in safeguarding trade union rights in international law

39 According to article 4 the State parties may subject rights “only to such limitations as are
determined by law only in so far as this may be compatible with the nature of this right and solely
for the purpose of promoting the general welfare in a democratic society”.

40 Supra note 38, p. 426.

41 Sarah Joseph, Jenny Schultz and Melissa Castan, Trade Union Rights, 19 Freedom of Assembly
and Association — Articles 21 and 22, The International Covenant on Civil and Political Rights,
Cases, Materials and Commentary, 2004, Oxford University Press, Second Edition, p. 577.

42 Supra note 38, p. 430-431.
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and noted that without the cross-reference this progress could be interpreted as

overlooked by the UN.*?

2.1.3.2 The Jurisprudence under Article 22 ICCPR
Under Optional Protocol | ICCPR, the Human Rights Committee is authorized to

receive individual communications regarding any alleged violations of the rights
mentioned in the ICCPR. The number of communications regarding trade union

rights is small.

One of the few communications to the Human Rights Committee was presented
against Belarus, by a citizens of Belarus. The facts of the case are the following:
the Supreme Court of Belarus dissolved the non-governmental public association
human rights centre “Viasna”. “Viasna” was registered by the Ministry of Justice

of Belarus.

The Human Rights Committee considered that the state party was in violation of
Acrticle 22, Paragraph 1 of the ICCPR. According to the Committee, the mere fact
that the association was allowed to register did not guarantee the protection of
trade union rights envisaged in Article 22. In the Committee’s view, it is
important that associations are able to carry out their statutory activities freely
after registration. The Committee refers to the grounds that justify restrictions on
trade union rights and explains under which circumstances the curtailment of
trade union rights can be justified. The Committee starts with declaring that the
existence and operation of the associations is a “cornerstone of the democratic
society”. This also covers those associations whose peacefully promoted ideas are

not favourably received by the government or the majority of the population. The

43 Supra note 38, p. 435-436.



33

Committee then continues and offers a test for the state parties to follow.
According to the test, after the dissolution of an association the state party should
demonstrate that this was a necessary measure in order to avert a real danger to
national security or the democratic order. The Committee emphasizes that the
danger must not be hypothetical but real and that it is the state’s responsibility to

demonstrate that less intrusive measures would have been insufficient.*

Another case interesting for our topic was issued by the Committee in regard to
the right to strike. In the communication J. B. et al v Canada (118/82) the
Committee examined the question of admissibility. The Committee considered
the communication incompatible with the provisions of the Covenant and
therefore declared it inadmissible. The question before the Committee was
whether right to strike is guaranteed under Article 22. The authors of the
communication argued that the prohibition to strike for public employees
introduced by the Alberta Public Service Employee Relations Act 1977 was in
breach of Article 22 of the ICCPR. They asserted that even though the right to
strike was not expressis verbis mentioned in the Article 22, it was implied. In
support of their argument the authors referred to the ILO Convention No. 87 and
emphasized the importance the ILO organs give to the right to strike. Namely,
they argued that in the interpretation of Article 22 the Committee should also take
into account ILO Convention No. 87 and the fact that even though it is not
mentioned in express terms, the right to strike derives from Article 3 of the ILO

Convention. Taking this into account, the authors further argued that Paragraph 3

4 Aleksander Belyatsky et al. v. Belarus, Communication N0.1296/2004, UN Doc.
CCPR/C/90/D/1296/2004, 7 August 2007, paragraphs 7.1; 7.2; 7.3; 7.4.
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of Article 22 of the ICCPR would be breached if the Committee were to disregard

ILO practice.*®

The Human Rights Committee decided that the right to strike is not implied in
Article 22. The Committee stated that it has no qualms about accepting the
interpretation of the ILO organs as correct and just, but that each international
treaty has a life of its own and must be interpreted by the body entrusted with the
monitoring of this instrument. The Committee examined the Travaux
Preparatoires for the ICCPR and found no mention of the right to strike. The
Committee made a comparison between the trade union rights mentioned in the
ICCPR and the same rights mentioned in the ICESCR. It was noted that unlike
Article 22 of the ICCPR, Article 8 of the ICESCR mentions the right to strike
separately. This gave the Committee reason to believe that the right to strike is
not an implicit component of the right to form and join trade unions. According to
the Committee, the reason the right to strike is not included within the scope of

Article 22 is that this right already enjoys protection under the ICESCR.*®

A minority in the Committee did not agree with the majority decision and
presented a separate opinion. According to the minority the question before the
Committee was “whether article 22 alone or in conjunction with other provisions
of the Covenant necessarily excludes, in the relevant circumstances, an

entitlement to strike”.*’ According to the minority, exercising the right to freedom

4], B. etal. v. Canada (118/1982), ICCPR, A/41/40 (18 July 1986) 151, Para: 5.1.
%6 |bid. Para. 6.3; 6.4.

47 In the admissibility proceedings the majority of the Human Rights Committee particularly
determined the scope of protection for trade unions, rather than focusing on the scope of
protection for associations per se. The issues regarding the specific protection of trade unions
under Article 22 should have been considered on the merits stage of proceedings. The minority on
the Committee on the other hand focused on the scope of Article 22 protecting all associations in
general, Supra note 41, p. 580-581.
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of association requires certain actions to be allowed, and these actions cannot be
listed a priori. Referral was also made to the Travaux Preparatoires, which,
according to the minority, did not clearly determine the right to strike issue. The
minority also mentioned the ILO Committee on Freedom of Association decision,
where the ILO Committee found the Alberta Act not in conformity with
Convention No. 87, Article 10, for the reason that a general prohibition of the
right to strike “constituted a considerable restriction on the opportunities open to
trade unions to further and defend the interests of their members.” According to
the minority, while Article 22 calls for the protection of trade union members’

interests, it also allows the right to strike.*®

2.2 Conclusion
Prominent representative of the classical liberal school Alexis de Tocqueville,

speaks about the particular role of the right to freedom of association in
democratic society. In his famous writing Democracy in America he states that
“the most natural privilege of man, next to the right of acting for himself, is that
of combining his exertions with those of his fellow creatures and of acting in
common with them”. Tocqueville believes that freedom of association is almost
as inalienable in its nature as the right to personal liberty and that the foundation
of the society will be impaired if freedom of association is attacked by the
legislator. According to Tocqueville , democratically structured societies are
mostly in need of the associations. In aristocratic nations the body of the nobles
and the wealthy constitute a natural association and they can check the abuses of
power. In democratic states where such natural associations do not exist the

individuals have to make them. Otherwise, the most galling tyranny is inevitable

8 Individual Opinion Submitted by Mrs. Higgins and Messrs. Lallah, Mavrommatis, Opsahl and
Wako concerning the admissibility of communication No. 118/1982, J.B. et al. v. Canada.
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and “great people may be oppressed with impunity by a small faction or by a
single individual” (Alexsis de Tocqueville, Chapter 12, Political Associations in the

United States in Democracy in America 1831).

In modern jurisprudence the right to freedom of association is often seen as a
vehicle for the exercise of many other civil, political, social, economic and
cultural rights. In Resolution 15/21 of The Rights to Freedom of Peaceful
Assembly and of Association, the Human Rights Council, guided by the Charter
of the UN and the International Bill of Human Rights, endorsed freedom of
association and freedom of assembly and recognized them as “essential
components of democracy”. These two rights taken together provide individuals
with opportunities to “express their political opinions, engage in literary and
artistic pursuits and other cultural, economic and social activities, form and join
trade unions and cooperatives, and elect leaders to represent their interests and

hold them accountable”.*®

The importance of freedom of association as a trade union right is fairly well
noted at the UN level. To facilitate better promotion and protection of these rights
the Human Rights Council decided to appoint the Special Rapporteur on the
rights of freedom of peaceful assembly and of association. In his first report the
Special Rapporteur defines the right to freedom of association and states that it
covers “any group of individuals or any legal entities brought together in order to
collectively act, express, promote, pursue or defend a field of common interests”.
The Rapporteur makes reference to the ICCPR and ICESCR stating that the right

to form and join trade unions is an inherent part of the freedom of association. In

49 Preamble, the Resolution 15/21 on the Rights to Freedom of Peaceful Assembly and of
Assaciation, adopted by the Human Rights Council, 6 October, 2010.
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the report specific emphases are made on the importance of the freedom of any
associations to be formed and joined, to function freely, to determine their own
status, structure and activities, to enjoy the right to privacy and to be able to

access domestic and foreign funding.*

Trade unions play an important role in the development of liberal democracies.>*
Therefore, ensuring effective enforcement of trade union rights at an international

level is of utmost importance.

Chapter III -Freedom of Association from an ILO
Perspective

3.1 Historical Review
The Treaty of Versailles that was enacted in 1919 entails the establishment of the

two international organizations: the League of Nations and the International
Labor Organization. Later developments and WWII made it clear to everyone
that the League of Nations did not meet the high expectations placed on it, and
the organization was replaced by the United Nations. The International Labor
Organization, however, still operates, aiming to establish adequate labour

standards in the world.

The Treaty of Versailles declares that peace can only be established if social
justice is provided and that unjust conditions of labour imperil the “great peace
and harmony of the world” (Part XIII, Section I). The Preamble of the ILO

Constitution offers the same wording regarding social justice. In both of the texts

%0 Maina Kiai, Best Practices Related to the Right of Freedom of Association, Report of the
Special Rapporteur on the right to freedom of peaceful assembly and of association,
A/HRC/20/27, 21 May, 2012.

51 Stuart White, Chapter 12, Trade Unionism in Liberal State in Freedom of Association, edited
by Amy Gutmann, Princeton University Press, Princeton, New Jersey, 1998, pp. 339.
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the recognition of the principle of freedom of association, together with other
labour conditions, is listed as an important precondition for the achievement of

social justice and, in turn, world peace.

Since 1919 the ILO has composed a number of documents on freedom of
association and gathered a great expertise in the filed. This may be one key
reason why the ICCPR and ICESCR articles on trade union rights make explicit
reference to the ILO instruments. Therefore, in order for the reader better to
understand the international standards established by the International Bill of

Human Rights, it is of utmost importance to analyse ILO standards first.

3.2 The ILO Declarations on Freedom of Association

The ILO declarations are used by the International Labour Conference to
proclaim certain formal and authoritative statements and reaffirm the importance
of the principles and values of the organization. The Declarations are not subject
to ratification. Nevertheless, they have a wide application and have acquired

symbolic and political value.?

The first Declaration adopted in 1944 and incorporated into the ILO Constitution
in 1946 was The Declaration concerning the aims and purposes of the
International Labor Organization (the Declaration of Philadelphia).>® It lists four
fundamental principles on which the organization is based and which should
inspire the policy of member states. One of these principles is that, ”freedom of

expression and of association are essential to sustained progress”.

52 1LO Declarations, available at http://www.ilo.org/public/english/bureau/leg/declarations.htm

%3 Lee Swanston, Adoption of Standards by the International Labor Organization: Lessons and
Limitations, Standard-Setting: Lessons Learned, International Council on Human Rights Policy
and International Commission of Jurists Workshop, 13-14 February, 2005, p.4.
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In 1990s, when globalization and technological change led to uneven economic
growth and well-being,>* the ILO decided to restate its long-standing
commitment, and in 1998 it adopted the new Declaration of Fundamental
Principles and Rights at Work. Together with the three other fundamental
principles — namely, the elimination of all forms of forced and compulsory
labour; the effective abolition of child labour; and the elimination of
discrimination in respect of employment and occupation, the Declaration
recognizes freedom of association and the effective recognition of the right to
collective bargaining as fundamental principles and puts an obligation on states
“to respect, to promote and to realize” them in good faith, in accordance with the
ILO Constitution. This obligation to respect, promote and realize concerns not
only those states that have ratified the fundamental conventions, but also those
that have not yet done so. The mere fact of membership in the ILO is enough to
acquire this obligation.>® The Declaration does not create new obligations for
states; rather, it reaffirms the obligation of the ILO to respect the principles

concerning fundamental rights.>®

Increased unemployment and insufficient social protection once again became a
major concern in the beginning of the 21% century. The new challenges that the
world of work faced inspired the ILO to strengthen its capacity to promote its
Decent Work Agenda and to adopt the Declaration on Social Justice for a Fair

Globalization in 2008. The Declaration emphasizes the important role of the

54 Background, ILO Declaration for Fundamental Principles and Rights at Work, ILO, available
at http://www.ilo.org/declaration/thedeclaration/background/lang--en/index.htm

%5 Article 2, ILO Declaration of Fundamental Principles and Rights at Work, 1998.

% Hilary Kellerson, The ILO Declaration of 1998 on fundamental principles and rights: A
challenge for the future, International Labour Review, Special Issue: Labour Rights, Human
Rights, Vol. 137 (1998), No. 2, p. 224.
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Declaration of Philadelphia and the principles mentioned therein. It restates the
four strategic objectives of the Decent Work Agenda. These objectives are:
promotion of employment by creating a sustainable institutional and economic
environment; development and enhancement of sustainable measures of social
protection adaptable to national circumstances; promotion of social dialogue and
tripartism; and finally, respect, promotion and realization of the fundamental
principles and rights at work. In relation to the fourth objective the Declaration
clearly states that “freedom of association and the effective recognition of the
right to collective bargaining are particularly important to enable the attainment

of the four strategic objectives”.

3.3 The ILO Conventions on Freedom of Association

The three Declarations of the ILO referred to above state the main principles and
values of the Organization and emphasize the important role of freedom of
association for the attainment of these principles. However, to really understand
the essence of freedom of association as a trade union right one has to look at two
ILO conventions: Convention No. 87 on Freedom of Association and Protection
of the Right to Organize and Convention No. 98 on the Right to Organize and
Collective Bargaining, which together constitute basic instruments governing
freedom of association. These two Conventions are usually discussed together
and they constitute part of the eight Conventions of the ILO that are recognized

as fundamental.
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3.3.1 Freedom of Association and Protection of the Right to Organize

(Convention No. 87)

In 1945 the International Labor Organization decided to become a specialized
agency of the UN in accordance with Articles 57 and 63 of the UN Charter.
According to the agreement between the ILO and the UN, the ILO was
recognized as a specialized agency “responsible for taking such action as may be
appropriate under its basic instrument for the accomplishment of the purposes set

forth therein”.

Shortly afterwards, a debate was held on the question whether protection of trade
union rights and especially freedom of association should be safeguarded by the
ILO or by a UN organ called ECOSOC. The American Federation of Labor
(AFL) supported the ILO while the World Federation of Trade Unions (WFTR)
was in favour of ECOSOC. Finally, it was decided by the ECOSOC itself to refer
the subject of trade union rights to the ILO. The ILO, in turn, was advised to
adopt a convention about the subject and together with the UN pursue work on
the machinery to control the protection of trade union rights and freedom of
association. This is how the Convention on Freedom of Association and

Protection of the Right to Organize No. 87 came into being.®’

As discussed above, the Preamble of the ILO Constitution and later the
Declaration of Philadelphia already mentioned the principle of freedom of

association. The Convention No. 87 translated this principle into specific rights

57 Harold Dunning, The Origins of Convention No. 87 on freedom of association and the right to
organize, International Labour Review, Special Issue: Labour Rights, Human Rights, Vol. 137
(1998), No. 2, p. 159-162.
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that are capable of being enacted in national laws and that are applicable in

practice.>®

The Convention sets the rights of workers and employers to establish and join
organizations of their own choosing without previous authorization. Workers’
and employers’ organizations must be able to organize freely without undue
interference from authorities, including the right not to be dissolved or suspended
by administrative authorities. Workers and employer organizations shall also
have the right to establish and join federations and confederations, which may

affiliate with international organizations of workers and employers.

More specifically, Article 2 of Convention No. 87 guarantees the rights of
workers and employers to establish and join organizations of their own choosing
and without distinction whatsoever. There is no previous authorization required

for the establishment of the organization.

In other words, the right to organize should be guaranteed without distinction or
discrimination of any kind as to occupation, sex, skin colour, race, creed,
nationality or political opinion. Any national law that prohibits the right to
organize for the any workers (public servants, managerial staff, domestic staff or
agricultural workers), other than those in the armed forces and the police
(mentioned in Article 9 of the same Convention), is incompatible with the

Convention.>®

%8 |bid. p. 163.

5 General Survey of the reports on the Freedom of Association and the Right to Organise
Convention (No. 87), 1948 and the Right to Organise and Collective Bargaining Convention (No.
98), 1949, Report 11 (Part 4B), International Labour Conference, 81% Session, 1994, Geneva, p.
23-24, 27, 417.



43

Workers and employers do not need previous authorization to establish an
organization, except for the formalities provided by states necessary for the
normal functioning of an organization. However, these formalities must not
impair the rights guaranteed by the Convention and they should not be too
complex or too lengthy. It is of a vital importance that such formalities be

prescribed by law.®°

Any discretionary power of national authorities to refuse the registration of a
labour organization is considered to be incompatible with this Convention. The
ILO supervisory bodies emphasized repeatedly that refusal to register workers’
and employers’ organizations is very similar to the case in which previous
authorization is required, and therefore is not acceptable.’! In case a violation
happens, workers and employers must have the opportunity to appeal against any
administrative decision to an independent and impartial body.®? However, it was
recently noted by the Committee of Experts that the mere fact that the right to
appeal to the court exists is not an adequate safeguard, and that competent judges
should be able to review the grounds for refusal of registration and check whether

it is contrary to the freedom of association principles.®

Workers and employers shall have the right to establish and join organizations of

their own choosing. This implies a possibility to form an independent

8 ILO (ed), Freedom of Association: Digest of Decisions and Principles of the Freedom of
Association Committee of the Governing Body of the ILO, 5th revised edition, ILO, Geneva 20086,
Para. 272.

61 Lee Swepston, Human rights law and freedom of association: Development through ILO
supervision, International Labour Review, Special Issue: Labour Rights, Human Rights, Vol. 137
(1998), No. 2, p. 181.

52 Supra note 59, p. 34, 47.

83 General Survey on the fundamental Conventions concerning rights at work in light of the ILO
Declaration on Social Justice for a Fair Globalization, Report 111 (Part 1B), International Labour
Conference, 101% Session, 2012, Geneva, p. 33.
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organization in a climate of full security. It includes the right of workers and
employers to freely determine the structure of the organization and membership
of the trade unions, to freely choose the establishment of one or more
organizations in any one enterprise, to choose their occupation or branch of
activity and to establish federations and confederations. Excessive restrictions
imposed by law, such as a minimum number of members, a system of trade union
unity or trade union monopoly, are not in conformity with Article 2 of the
Convention.% It is also prohibited to establish a limited list of occupations with a

view to recognizing the right to associate.%

In general, the requirement of minimum membership is a set standard in many
countries and it is not a priori contrary to the Convention. However,”the number
should be fixed in a reasonable manner”, in order to avoid the complications for

the establishment of the organization.®®

Article 2 requires that a diversity of organizations should be possible, if workers
wish. This does not, however, mean that diversity is an absolute necessity. The
supervisory bodies of the ILO observed that there is a fundamental difference
between cases where unification is required by law and where the workers unite
voluntarily, independently of any laws. In the latter case there is always a chance

that workers establish a different organization in case they wish to do so.’

National laws should be neutral towards trade unions. Favouring one of them

might affect the choice of workers, who might seek to join trade unions that have

8 Supra note, p. 38, 48.

% Supra note 60, Para. 217, 313, 315.
% Supra note 63, p. 33.

57 Supra note 61, p. 182.
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governmental support and therefore might serve them better. Therefore such
favouritism is not compatible with the provisions of the Convention No. 87.% The
notion of “most representative trade union” exists in many national jurisdictions.
The concept is not in itself contrary to the Convention; however, there should be
pre-established criteria that establish such organization. Moreover, the other, less
represented organizations should not be deprived of the essential means to defend

their members.5°

Article 2 only guarantees a positive right to join a labour organization, but it does
not say anything about a negative right not to join. According to the ILO
supervisory bodies it is up to the states to decide whether to introduce such a

negative right in their legislation or not.”

Article 3 of the Convention introduces collective rights for the employers’ and
workers’ organizations. It guarantees the right of workers’ and employers’
organizations to draw up their constitutions and rules, to elect their
representatives in full freedom, to organize their administration and formulate
their programme, thus protecting exercise of the socio-economic functions of the
organizations. The article reaffirms the general autonomy of these organizations

and states that there shall be no interference from public authorities.

This article aims to avoid legislative provisions which regulate in detail the
internal functioning of the workers’ and employers’ organizations. Governments
are only allowed to establish the overall framework within which the members

will have wide autonomy to administer their organizations according to their will.

% Supra note 60, Para. 339.
8 Supra note 63, p. 36.
0 Supra note 61, p. 182-183.
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Furthermore, if this right is violated organizations must have a possibility to
appeal to an independent and impartial judicial body.” In other words, the mere
existence of a law about trade unions does not constitute a violation of trade
union rights, since the state might want to ensure that the constitutions and rules
of the organization are in conformity with national legislation. However, this law
might not be such as to impede the right of freedom of association of trade
unions.’”? The members of the organization should be able to develop the rules of

their organization according to their will.”®

In order for the autonomy of the organizations to be guaranteed, questions such as
trade union elections, eligibility criteria, re-election and dismissal of leaders
should be regulated by the organizations themselves in their respective
constitutions.” In case supervision of the process is still necessary, it should be
exercised by a judicial authority.” The organizations shall also be able to
organize their administration without interference from the government. This
includes the right to decide on the rules which should govern the administration
of their organization. They must also be free to resolve disputes between each

other by themselves, without governmental interference.”®

Workers and employers not only have the right to establish organizations freely,
but these organizations also have a right to pursue lawful activities for the
defence of occupational interests of their members. Any interference from the

government which restricts the right of organizations to pursue such activities is

1 Supra note 59, p. 49, 60.

72 Supra note 60, Para. 370.

3 Supra note 61, p. 184.

74 Supra note 60, Para. 389-390.
75 Supra note 61, p. 185.

76 Supra note 60, Para. 454-460.
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considered a violation of the freedom of association. For the free functioning of
the organizations it is important that the assets and property that belong to these
organizations are duly protected. The supervisory bodies of the ILO are very
strict on this issue. A restriction of this principle should only be allowed if the
interests of the members or the democratic processes in the organization are at

stake.”’

One of the last issues that Article 3 covers is the freedom of organizations to
organize their activities freely and to formulate their programs with a view to
defend the occupational interests of their members. While respecting the law of
the land, the members of the organizations should be free to hold meetings, to
have access to places of work, communicate with the management and organize
protest action.”® The workers’ and employers’ organizations are allowed to
participate in political activities and publicly express their opinions on the
government’s economic or social policy.”® According to the Committee of
Experts the national legislation should be flexible and should try to establish a
balance between the legitimate interests of the organizations to express their
opinions on the social and economic policies that affect their members on the one
hand, and the separation of political activities and trade union activities on the

other hand.8°

Article 4 of the Convention states that workers’ and employers’ organizations
shall not be dissolved or suspended by any administrative authority. The

suspension and dissolution of an organization constitutes an extreme form of

7 Supra note 63, p. 43.

78 |bid. p. 45.

7 Supra note 60, Para. 495, 496, 503.
80 Supra note 63, p. 46.
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interference of public authorities in the activities of an organization and puts an
end to the exercise of trade union activities. However, arbitrary interference by
authorities must be distinguished from interference that is allowed by law and
that aims to avoid the existence of organizations undermining the internal or
external security of the state.®! In this case a dissolution or suspension of the
organization should be executed by the judicial authorities, providing all the legal
guarantees to the organization concerned. It is of utmost importance that the
judges are able to deal with the substance of the case.? In any case, such extreme
actions as suspension and dissolution of workers’ and employers’ organizations
can only be taken as a last resort, after exhausting all possibilities that would have

less serious effects.8?

Article 5 of the Convention guarantees the right of workers’ and employers’
organizations to establish and join federations and confederations. These
federations and confederations have a right to affiliate with international

organizations of workers and employers.

The rights guaranteed by Article 5 help organizations to better protect the
interests of their members. It is up to the workers’ organizations only to decide
whether there is a need to join federations and confederations and it is up to
federations and confederations only to decide whether or not to accept the
affiliation of trade unions.®* Any restriction that prohibits the federations and
confederations to go on strike or bargain collectively violates Article 5. In case of

an affiliation there should be no need for authorization from any authorities.

81 Supra note 59, p. 79.

82 Supra note 61, p. 190-191.

8 Supra note 60, Para. 677-678.
8 Supra note 60, Para. 713, 722.
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National affiliates and international organizations should be able to collaborate
freely, including national affiliates receiving financial assistance and subsidies,

exchanging trade union publications and sending representatives to meetings.®®

The rights guaranteed to workers’ and employers’ organizations are equally
applicable to federations and confederations of workers’ and employers’
organizations. As Article 6 of the convention states, the provisions of Articles 2,

3 and 4 also apply to federations and confederations.

Finally, Article 10 of the convention defines the term “organization” and states
that any organization that furthers and defends the interests of workers and/or
employers is referred to as “organization” in the convention. In other words, the
distinguishing character of the organizations mentioned in the convention is that

they defend and promote the rights of workers and of employers.8®

3.1.1 The Right to Strike
The right to strike is often used as one of the essential means for workers’ and

employers’ organizations for the promotion and protection of the interests of their
members. Nevertheless, there is no separate document on the right to strike
adopted by the ILO; it is not mentioned in the core conventions on freedom of
association (No. 87) and right to organize (No. 98). The ILO Constitution and the
Declaration of Philadelphia are also silent about the issue. It is, however,
mentioned in the Resolution of 1970 Concerning Trade Union Rights and their
Relation to Civil Liberties, which calls for full and universal respect of trade

union rights, with particular attention to the right to strike (Article 15).

8 Supra note 61, p. 191-192.
8 [bid. p. 193.
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Despite the fact that there is no specific mention of the right to strike in the core
ILO Conventions and Declarations, the ILO supervisory bodies have reaffirmed
many times that the right to strike derives from Convention No. 87 on Freedom of
Association and Protection of the Right to Organize. They never accepted the
criticism that preparatory work for the Convention does not support the inclusion
of the right to strike. The Committee of Experts reiterated that the mere absence
of a concrete provision regarding a right to strike in the Convention is not
dispositive, as “the terms of the Convention must be interpreted in the light of its
object and purpose”. According to the Committee even though preparatory work
IS an important interpretative source for the convention, it is not the only one. The
Committee makes a referral to the Vienna Convention on the Law of Treaties
(Articles 31 and 32) and states that when it comes to the right to strike a
“subsequent practice” of the ILO Organs is considered an important source for

the interpretation of the convention.

Both ILO Committees have recognized the right strike for decades. The
Committee on Freedom of Association first asserted right to strike as an

important principle in 1952.%

Also, the Committee of Experts states that strike action is an “intrinsic corollary
of the right to organize” protected by the Convention No. 87. According to the
Committee, this is a collective right exercised by group of people who decide to
make demands by not working and therefore it is an activity of the workers’

organization protected under Article 3.8

87 Supra note 63, p. 48.
8 Supra note 59, p. 64-67.
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The right to strike is a fundamental right enjoyed by the workers’ and employers’
organizations (trade unions, federations and confederations). It can be used as a
legitimate weapon for the protection of the interests of members of trade unions
and employers’ organizations. The demands that can be pursued through strike
action can be the following: occupational, trade union-related and political. In the
case of the first two categories of demands no questions arise: the Committee on
Freedom of Association has ruled them to be legitimate. As for the third category,
political strikes, the Committee has made clear that strikes of a purely political
nature are not protected under the principle of the freedom of association.®®
Strikes are legitimate only when they have economic and social objectives and

not purely political ones.*°

In the case of sympathy strikes the Committee of Experts is of the opinion that a
general prohibition on participating in sympathy strikes is itself not compatible
with the freedom of association principle and workers should not be allowed to
participate in such a strike. However, there should be no questions about the

lawfulness of the initial strike.®?

In many countries there are certain conditions and requirements that should be
met before strike action is allowed. The Committee on Freedom of Association
have declared some of such conditions lawful, providing that these pre-conditions
are reasonable in practice and do not put substantial limitations on the means of

action open to trade unions. The following conditions have been considered as

8 |bid. p. 77-78.

% Bernard Gernigon, Alberto Odero, Horacio Guido, ILO Principles Concerning the Right to
Strike, International Labour Office, Geneva, 2000, (first published in the International Labour
Review, Vol. 137 (1998), No. 4), p. 14-16.

% 1bid.
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acceptable by the supervisory bodies of the ILO: the obligation to give prior
notice; the obligation to have recourse to conciliation, mediation and voluntary
arbitration procedures, providing that the proceedings are adequate and speedy
and the parties concerned are able to participate at every stage; the obligation to
observe certain quorum; the obligation to take strike decisions in a secret ballot;
the adoption of measures to comply with safety requirements and for the
prevention of accidents; the establishment of minimum service in particular
cases; the freedom to work for non-strikers. According to the Committee on
Freedom of Association a declaration of the illegality of a strike should lie with
an independent body that has the trust of all the parties involved in the dispute.
Governments should not be involved in this, especially in cases where the

government is itself a party.®2

The protection against acts of anti-union discrimination in relation to strikes is a
very important component of the right to strike. It is contrary to the freedom of
association principle to dismiss or heavily penalize persons for their participation

in strike action. 8

While cases of trade union discrimination should be examined on a case by case
basis, the general rule is that those who think they have been discriminated
against because of their trade union activities should have access to means of
redress. These means should be expeditious, inexpensive and fully impartial.
Furthermore, the guarantees against trade union discrimination should be
provided by the legislation which should contain express provisions for appeals

and establish sufficiently dissuasive sanctions in order to ensure the practical

92 |bid, p. 25-32
9 Supra note 59, p. 77-78.
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application of Convention No. 98 on the Right to Organize and Collective
Bargaining, Article 1 of which states that “workers shall enjoy adequate
protection against acts of anti-union discrimination in respect of their

employment” %

In general the restriction on the right to strike can only be justified if the strike
ceases to be peaceful. However, there are roughly three situations where a
restriction on the right is acceptable under other conditions. In the first case, the
restriction can be justified in relation to those public servants “exercising
authority in the name of the state”. According to the ILO supervisory bodies,
important is not the mere fact that the law on public service mentions employee
as public servant, but the nature of functions that the public servant carries out;

he/she should be exercising authority “in the name of the state”.%

The second group of workers for which the right to strike can be restricted or
prohibited are those working in essential services. According to the Committee of
Experts “essential services are only those the interruption of which would
endanger the life, personal safety, or health of the whole or part of the

population” 967

Finally, the restriction on the right to strike is justified in situations of acute

national emergency or national and local crisis. Such situations can for instance

% Supra note 90, p. 37-41.

% [pid. p. 17-19.

% |bid. p. 21-22.

9 Supra note 60, Para. 528, 570, 573, 581.
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be a coup d’état or a serious conflict, insurrection and natural disaster, where the

normal conditions for the functioning of the society are not present.®

3.3.2 The Right to Organize and Collective Bargaining Convention
(No. 98)
The right to collective bargaining is a fundamental right. It is a key instrument for

supporting non-discrimination and equality in the workplace. Because of its great
importance it was mentioned in the Declaration of Philadelphia as one of the aims

to be achieved.

Convention No. 98 on the Right to Organize and Collective Bargaining is one of
the eight core ILO Conventions. Because it covers similar issues, Convention No.
98 is often mentioned together with Convention No. 87 on Freedom of

Association and Protection of the Right to Organize.

Convention No. 98 has three main objectives: it protects against acts of anti-union
discrimination; it also protects against acts of interference in the internal affairs of
workers” and employers’ organizations; and lastly, it promotes collective
bargaining. The principal elements of the Convention are that any parties to
collective bargaining should be independent and the bargaining process should be
free and voluntary; the involvement of public authorities in the process of the
bipartite negotiations between employees and employers must be reduced to a
minimum; and the primacy in the negotiation process should be given to the

representatives of the employers and workers.*®

According to Article 1 of the Convention workers shall enjoy adequate protection

against acts of anti-union discrimination. These are acts that aim to create such

% Supra note 90, p. 24.
% Supra note 63, p. 67-68.
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working conditions that an employee is dissuaded from joining trade unions or
encouraged to relinquish trade union membership; acts aiming to cause dismissal
by reason of union membership or because of participation in union activities

outside working hours or with the consent of the employer within working hours.

Anti-union dismissal must be treated differently from other types of dismissals
since they might be tantamount to a denial of the rights mentioned in the
Convention No. 87 and may eventually jeopardize the very existence of the trade
unions. Workers shall enjoy protection against measures of anti-union
discrimination at the time of taking up employment, in the course of their
employment and during the termination of their employment. In order for the
provisions of this article to be effectively applicable in practice it is desirable that
some machinery for preventive protection exists in the country, such as prior
authorization of the labour inspectorate or judicial authorities in case of a
worker’s dismissal. Placing the onus on the employer to prove that a dismissal is
not connected to any trade union activities of the worker is another way to ensure

effective protection of workers from anti-union discrimination.1%

All acts of anti-union discrimination in respect of employment shall be forbidden
by law and penalized in practice. Legislative provisions prohibiting acts of anti-
union discrimination must be broad enough to cover all the possible types of such
discrimination such as refusal to hire, dismissal, transfer, demotion, or refusal to
train.’®* The legislation should further provide effective means for the dismissed

worker to get compensation and to be reinstated. It should be noted that even

100 |pid. p. 72-77.

101 David Tajgman And Karen Curtis, Freedom of Association: A user’s guide, Standards,
principles and procedures of the International Labor Organization, ILO, Geneva, 2000, p. 33.
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though the Convention offers protection for all workers, the protection is
particularly important for trade union activists because they are usually the ones

who encounter difficulties.1?

Article 2 of the Convention states that workers’ and employers’ organizations
shall enjoy adequate protection against any acts of interference by each other. The
second Paragraph of the same article clarifies that these acts of interference might
be designed to promote the establishment of workers' organizations under the
domination of employers or employers’ organizations; or to support workers’
organizations by financial or other means, with the object of placing such
organizations under the control of employers or employers’ organizations.
Governments are not only required to exercise great restraint in relation to
intervention in the internal affairs of trade unions, but moreover, in case there is
such a need governments have an obligation to take specific action, for instance,
through the legislative means, to ensure that guarantees provided by this article
are effective in practice.!®® According to the Committee of Experts “adequate
protection” means that rapid appeal procedures and sufficiently decisive sanctions

against acts of interference must be established.%

Article 3 of the Convention speaks about the establishment of machinery
appropriate to national conditions in order to safeguard the right to organize. This
article covers protection of workers against acts of anti-union discrimination as
well as protection of organizations against acts of interference.'% In case of anti-

union discrimination, independent, expeditious and in-depth investigation is

102 Sypra note 59, p. 93, 100-101.
103 |pid. p. 108.

104 Supra note 63, p. 81.

105 Sypra note 59, p. 103.
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required. For this to be achieved, a strong labour inspectorate and an independent

and effective judicial system in the country are needed.

According to Article 4 of the Convention measures appropriate to national
conditions must be taken in order to encourage and promote machinery for
voluntary negotiations between workers’ and employers’ organizations with a
view to regulate terms and conditions of employment by means of collective
agreements. This article consists of two essential elements: one is action by the
public authorities to promote collective bargaining and the other is the voluntary

nature of the negotiations which implies autonomy of the parties.

The Committee of Experts states that governments are free to establish machinery
that will support a voluntary bargaining process. Such machinery can be a
conciliation, mediation and voluntary arbitration.!®” It is prohibited to necessitate
that a collective agreement be approved before it can enter into force, or to cancel
it on the ground that it runs against the economic policy of the government.
Governments, however, can endeavour to convince parties to voluntarily pay
heed to major economic and social policy considerations of the country. Public
authorities can intervene if the collective bargaining takes place in the public or
semi-public sector, but even in this case they should leave enough space for

bargaining.®

It is important to note that Convention No. 98 does not regulate such situations
where the interests of the negotiating parties are in conflict with the interests of

the country. These are situations where, in extremely serious economic crises,

106 Sypra note 63, p. 78.
197 |id. p. 82-83.
108 Sypra note 59, p. 118.
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governments resort to restrictive policies on wages and incomes. This might be
necessary for combating inflation, for achieving a balance of payments or for
combatting unemployment. These sorts of policies often directly affect collective
agreements, which become subject to modification or even annulment. In
situations like this, the position of the ILO supervisory bodies is that changes to
the content of collective agreements that are already concluded are not
acceptable. However, governments can intervene in future negotiations, providing
that the situation is urgent, that the measures are applied only exceptionally and
to the extent that is necessary. Also the restrictions should not exceed a
reasonable period and there should be certain guarantees in order to protect the
standard of living of the workers concerned, who are likely to be most affected.
All this must be preceded by consultations with the workers’ and employers’

organizations.*®

Preliminary work for the adoption of Convention No. 98 stresses the importance
of the capability of independent organizations to freely conclude collective
agreements.*® In case no agreement is concluded, it is strictly forbidden to
impose compulsory arbitration. The situations where states are allowed to impose
compulsory arbitration are the following: a. In case of essential services in a strict
sense of this term; b. In case of public servants engaged in the administration of
the state; c. In a case where negotiations last for a long period of time and the
deadlock is not going to be overcome without the interference of the authorities;

d. In case of acute national crisis.!?

109 Supra note 90, p. 46-47.
110 Sypra note 60, Para. 881, 882, 884, 925, 935.
111 Sypra note 90, p. 52.
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The purpose of collective bargaining is to regulate the relations between
employer and employee and to set the terms and conditions of employment. Such
terms and conditions of employment can also be established by law, but they
should not prevail over collective agreements, unless they offer more favourable
conditions for workers. This logic is also applied to the private contracts — they
prevail over collective agreements only if they offer more favourable provisions.
The principle of good faith is decisive in the process of collective bargaining. The
organizations representing the parties must engage in genuine and constructive
negotiations and mutually respect the commitments entered into the

negotiation.'?

3.4 Conclusion

Conventions No. 87 and 98 (like most of the other international labour standards)
include flexibility clauses. Both conventions give the state the freedom to decide
on the extent to which the provisions are applicable to the armed forces and
police. Furthermore, the soft language such as “where necessary” used in Articles
3 and 4 of Convention No. 98 gives the states greater leeway of giving effect to
the content of the instrument.**® The idea behind the introduction of flexibility
clauses is that different countries have different cultural and historical
backgrounds, legal systems, and levels of economic development, and therefore
standards must be flexible enough to be translated into national law and

practice. !4

112 |pid, p. 51

113 Jean-Michel Servais, Universal Labor Standards and National Cultures, 26 Comp. Lab. L. &
Pol’y J. 35, 2004, p. 38.

114 International Labor Office, Rules of the Game, a brief Introduction to International Labor
Standards, revised edition 2009, p. 18.
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The right to collective bargaining is linked to the right to freedom of association,
which is a major prerequisite for collective bargaining and social dialogue.
Together they constitute enabling rights that make it possible to promote and
realize decent conditions at work. The exercise of these rights requires a
conducive and enabling environment, the main elements of which are a strong
legislative framework, institutions to facilitate collective bargaining, efficient
labour administrations and strong workers’ and employers’ organizations.
Governments have a major responsibility in providing for such an

environment.!®

In general, the main idea behind the freedom of association is that workers and
employers are equally represented in the negotiation process, that they enjoy
equal rights which are protected and respected and that only in case of mutual
respect social justice is achievable. At the same time, ILO takes into
consideration the necessary measures that states have to refer to sometimes in
order to save the economy, and allows for some restrictions to the freedom of
association, providing that these restrictions are reasonable, last no more than is

necessary and are agreed with the workers’ and employers’ organizations.

115 Freedom of Association in Practice: Lessons Learned, Global Report under the follow-up to
the ILO Declaration on Fundamental Principles and Rights at Work, Report of the Director-
General, ILC, 97th Session, 2008, p. 5
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Chapter IV — Freedom of Association in the European

Union

4.1. History of the Creation of the European Union and its Social
Policy

The founding fathers of the European Union most probably did not foresee that
the Union would be structured and shaped the way it is now; however, the idea of
a peaceful, united and prosperous Europe that they envisaged has proved to be

achievable.

In his speech in Zirich in 1946, one of the founding fathers of the European
Union, Winston Churchill, proposed to create a sort of “United States of Europe”.
His French colleagues Robert Schuman and Jean Monnet believed that in order to
avoid military confrontations on the territory of Europe and to lead to further
economic integration it was necessary to integrate strategically important sectors
of the economy by removing them from national control. These ideas were
further elaborated in the document called the ‘Schuman Plan’, presented in May

1950.116

The Schuman Plan was followed by the Paris Treaty that established the
European Coal and Steel Community (ECSC) in 1951. The organization
comprised of six European states: France, Germany, Italy and the Benelux
countries — Belgium, the Netherlands and Luxembourg. The idea behind the

creation of such an Organization was to create interdependence in coal and steel

116 August Reinisch, Essentials of EU law, Second Edition, Cambridge University Press, 2012, p.
3-4.
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production and thus to make military confrontation materially impossible; one

state could no longer mobilize its armed forces without others knowing.*’

Until the year 2009, a number of treaties were enacted in the European Union.
Each of them played its role in the formation of the EU. The Treaties of Rome set
up the European Economic Community (EEC) and the European Atomic Energy

Community (EURATOM) in 1957118

These Treaties aimed at deepening general economic cooperation within Europe
by establishing a common market of goods, workers, services and capital. The
novelties brought by the EEC Treaty were manifold, but the main aim was the
establishment of a common market. For this purpose it abolished all customs
duties and charges, having an equivalent effect on the movement of goods among
member states and established a common external tariff. The four freedoms of
movement of goods, workers, services and capital were included in the extended
interpretation of the common market, and it was prohibited to put restrictions
upon them.'® While concerned mainly with the economic aims, the Rome Treaty
provided little about the social policy of the Union. It contained the Title on
Social Policy; however, the provisions of the Title were “largely exhortatory and

conferred little by way of direct rights on citizens” 1%

The Single European Act 1986 was mainly concerned with the realization of the

four freedoms — free movement of goods, workers, services and capital. However,

117 EU Treaties, available at: http://europa.eu/eu-law/treaties/index_en.htm, last visited: 22 Jul. 13.

118 Edit. Sonia Morano-Foadi and Johanna Diekmann, European Union Law 2011-2012,
Routledge, 2011, p. 3-4.

119 Damian Chalmers, Gareth Davis, Giorgio Monti, European Union Law, Cases and Materials,
Second Edition, Cambridge University Press, 2010, p. 12-13.

120 Catherine Barnard, EU Employment Law, Fourth Edition, Oxford University Press, 2012, p. 4.
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some positive changes were also introduced in the field of social policy of the
Union. The qualified majority voting was extended in relation to measures
adopted in the field of health and safety of workers, the area regulated under
Article 118a EEC (now Article 153 TFEU). Article 118a EEC acquired a role
even greater than initially anticipated — at a time when a number of the member
states of the Union were pursuing a deregulatory agenda of the labour law,
Article 118a created a legal basis for the successful adoption of important
Directives on Working Time (Council Dir. 93/104/EC (OJ [1993] L307/18)),
Pregnant Workers (Council Dir. 92/85/EEC (OJ [1992] L348/1)) and Young
Workers (Council Dir. 94/33/EC (OJ [1994] L216/12)). In other words, Article

118a supported the construction of a larger social Europe.?%122

The Maastricht Treaty signed in 1992 brought some important changes to the
social policy of the Union. The original plan to amend the EEC Treaty and
expand the EU’s social competence had failed because of fierce resistance of the
UK.2® A solution was found and a separate Protocol (the Social Policy Protocol
(SPP)) and a separate agreement (Social Policy Agreement (SPA)), referred to
jointly as the ‘Social Chapter’, were introduced. The SPA further increased the
competence of the Union in the social field and increased the area in which
measures could be taken by qualified majority vote. Note should be made of

Article 2 (6) of the SPA, which clearly states that the provisions of the Article do

121 |pid. p. 10-11.

122 gpeaking about social policy of the Union it is important to mention the Community Social
Charter enacted soon after the SEA in 1989. The Charter itself was not incorporated in Union law
and therefore did not obtain a binding legal force, however, it was supported through the Social
Charter Action Program which in turn relied on the EEC Treaty and led to the enactment of
important pieces of social legislation including the Posted Workers Directive (Council Dir.
96/71/EC (OJ [1997] L18/1), which I will refer to later in this chapter.

123 However, later, when the Labor government came to the power in 1997, the UK made a
decision to sign up for the Social Chapter in 1997, Supra note 120, p. 20.
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not apply to “the right of association, the right to strike or the right to impose

lock-outs”. 124

The next Treaties aimed at improving the functioning of the European institutions
were the Treaty of Amsterdam 1997 and the Treaty of Nice 2001. The aim of
these Treaties was to make sure that EU institutions would function well after the
EU enlargement. Therefore, the main focus was on institutional reforms.'?°
However, some other important changes also took place. With the Treaty of

Amsterdam the Schengen Agreement was integrated into the legal framework of

the TEU, and QMV was significantly extended, covering new fields.!?

The next Treaty that brought significant changes to the social policy of the Union
was Amsterdam Treaty 1997. As | mentioned in Footnote 123, the UK changed
its decision and opted back into the Social Charter. Therefore, it was decided on
Amsterdam IGC to amend the chapter on social policy by incorporating Article
117-121 EEC and the SPA into the EC Treaty in a new section entitled “The
Union and the Citizen”. Also, a new Title on Employment was added to the EC
Treaty. Under Article 2 EC the Union acquired a new task to ensure a high level
of employment. According to some commentators, the inclusion of the
Employment Title in the Treaty was a recognition of the fact that the economic
policies of the Union and the social policies of the states are largely
interdependent and that social policy was no longer only a matter of domestic

concern.'?’

124 Sypra note 119, p. 15-17.
125 Klaus-Dieter Borchardt, The ABC of European Union Law, European Union, 2010, p. 12.
126 Sypra note 119, p. 28-29.
127 Sypra note 120, p. 20-23.
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At the preparation stage of the Treaty of Nice there were two major issues on the
agenda: the adoption of the EU Charter of Fundamental Rights and Freedoms
and the institutional reform of the organization. The Charter was adopted,
containing civil, political, economic and social rights; however, agreement on the

legal status of the Charter was not reached.'?8

Slowly but steadily Europe was moving to a more integrated, constitutional
union. In 2001 the Heads of State adopted a Declaration on the Future of the
European Union which opened a way to a Constitution for Europe. The
Constitutional Convention was created which produced a Draft Treaty for a
Constitution for Europe. The status of the EU Fundamental Rights Charter was
one of the issues. However, the Constitutional Treaty was openly rejected by

French and Dutch voters in national referenda.?®

The idea of common constitution had failed, but the EU leaders were convinced
that reform of EU was still needed. Therefore, in 2007 the member states agreed
on the Lisbon Treaty that entered into force in 2009. The Lisbon Treaty
incorporated many aspects of the 2004 Draft Constitution, however, it abandoned
the “constitutional concept”. The provisions about the primacy of EU law were
removed from the main body of the Treaty together with the detailed text of the
EU Charter of the Fundamental Rights and Freedoms. Instead a Declaration was
annexed to the Treaty setting out the primacy of EU law and requiring the Union
to respect the rights, freedoms and principles enumerated in the Charter.**° Under

Article 6 (1) of the Treaty on European Union (TEU) the Charter acquires the

128 Sypra note 119, p. 34-35.
129 Supra note 116, p. 11.
130 Sypra note 119, p. 42.
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same legal value as the Treaties;**! Paragraph 2 of the same Article further details
the accession of the Union to the European Convention for the Protection of
Human Rights (ECHR). Importantly, according to Article 6 (3) the rights
guaranteed by the ECHR result from the constitutional traditions of the member
states and therefore constitute the general principles of EU law. The reference to
the ECHR is also made in the Declarations that are annexed to the Lisbon Treaty.
The Declaration on Article 6 (2) of the Treaty on European Union provides
further details about the accession of the Union to the ECHR. It states that despite
the accession, the specific features of EU law should be preserved. The text of the
Declaration also affirms the regular dialogue between the European Court of
Human Rights and the Court of Justice of the EU and makes a prediction that the
dialogue is reinforced after the Union actually accedes to the European

Convention (an issue that will be dealt later in this thesis).

Important changes were brought by the Lisbon Treaty with regard to the concept
of Supremacy of the Community law. This concept was the foundation of the
Community from the very beginning. It means that some powers are transferred
from the national states to the jurisdiction of the Community. However, nothing
specific was mentioned about the concept in the EC Treaties. The ECJ took a
leading role and in its case law developed a concept of supremacy of the EC
law.*3? The very first such case was Van Gend en Loos where the ECJ stated that

the Treaties had a direct effect. At the same time the Court took the opportunity

131 In terms of social and economic rights it is important to note that together with Poland the
United Kingdom agreed to enact The Protocol (No 30) On the Application of the Charter of
Fundamental Rights of the European Union to Poland and the United Kingdom, annexed to the
Treaties, where both state parties stated that the Charter IV does not create justiciable rights
within their jurisdiction, unless, the same rights are provided by their national legislation.

132 Mike Cuthbert, European Union Law 2011-2012, Routledge, 2011, p. 40.
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to declare the supremacy of EC law over the national law, stating that “the
Community constitutes a new legal order of international law for the benefit of
which the states have limited their sovereign rights, albeit within limited

fields” 133 134

In the field of social policy the main contribution of the Lisbon Treaty was to
grant the Charter of Fundamental Rights legal force. The Treaty also gave social
policy a more prominent role, as Article 2 TEU identifies pluralism, non-
discrimination, tolerance, justice, solidarity and equality between women and
men as common values of the Union. Furthermore, Article 3 (3) TEU articulates
the aims of the Union, stating that it shall establish an internal market and build
“a highly competitive social market economy, aiming at full employment and
social progress”. According to certain commentators, the mention of the social
and economic provisions in the same article is not a coincidence and it

emphasizes a link which was first identified in the Amsterdam Treaty.'%

133 Case 26-62 NV Algemene Transport en Expeditie Onderneming van Gend & Loos v
Netherlands Inland Revenue Administration [1963].

134 Speaking about the supremacy of the EU law it is notable to mention the developments of the
case law of the member states constitutional courts and notably the German Constitutional Court.
In case of Manfred Brunner and Others v The European Union Treaty [1994] 1 C.M.L.R. 57 the
Federal Constitutional Court seriously questioning the democratic credentials of the Union,
expressed concern over the fact that the organizational structure of the Union was not democratic
enough. For this reason the Court was sceptical about the transmission of the national powers to
the Union. This decision was issued right after the entrance into force of the Maastricht Treaty
which established the political Union with more competences than the EC enjoyed; the pathos of
the German Constitutional Court was the same in the case of 2BVE 2/08 Gauweiler v Treaty of
Lisbon, 30 June, 2009 where the Court is sceptical about granting the excessive powers to the
Union on the bases that it does not guarantee the democratic process available on national level.

135 Supra note 120, p. 27.
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4.2 The four Fundamental Freedoms in the EU

Part Three of the TFEU enumerates the major principles and rules that provide
for the establishment of the internal, common market of the EU. Article 26 (2)
(Ex 14 TEC) TFEU defines the internal market as “an area without internal
frontiers in which the free movement of goods, persons, services and capital is

ensured in accordance with the provisions of the Treaty”.

Article 28 (ex 23 TEC) TFEU speaks about the free movement of goods. The
Union in this article is referred to as a customs union which covers all trade in
goods and which excludes customs duties on import and export and any charges
“having equivalent effect”. Article 45 (ex 39 TEC) TFEU provides for the
freedom of movement of workers with the Union without any discrimination
based on nationality between workers of the Member States in relation to
employment, remuneration and other conditions of work. These rights are
however subject to limitations on the grounds of public policy, public security
and public health. Article 56 (ex 49 TEC) TFEU prohibits restrictions on the
freedom of Union citizens to provide services within the Union, whether they are
established in the same country where they provide services or not. Also, Article
63 (ex 56 TEC) TFEU guarantees that there are no restrictions on the movement

of capital among Union member states.

The right of establishment is often mentioned in relation to these four freedoms.
According to article 49 (ex 43 TEC) TFEU the citizens of one member state shall
be able without any restrictions to set up agencies, branches or subsidiaries in
another member state. This right to establishment also includes the right to self-

employment and establishment of legal persons which can be qualified as
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companies and firms under civil or commercial law and which are governed by

public or private law.

The idea behind the four freedoms of the Union is to ensure that demand and
supply of goods, workers and services coincide, on the whole territory of the EU,
and this way wealth creation is maximized. This is achieved through two
techniques. Firstly, EU law prohibits those national discriminatory laws that
hinder cross-border trade or render access to the national market difficult. This
technique is broadly known as negative integration. Secondly, the EU overcomes
national diversity laws by enacting the Directives that harmonize the national

laws. This can be called positive integration.'*%137

The ECJ contributed to the creation of a single market. Through the Article 258
TFEU and by using the direct effect doctrine the Court interpreted the Treaties in

support of a single market (Cassis de Dijon, 1979).138

4.3 The EU Charter of Fundamental Rights

The final recognition of human rights as general principles of Community/Union
law was reached. Yet, there was no one legal document of mandatory character
within the Community that clearly enumerated the fundamental rights widely

recognized by the Community and the ECJ.

In 1996 the ECJ was asked to decide if the Community as a whole had
competence to accede to the European Convention for the Protection of Human

Rights and Fundamental Freedoms. The Court gave the opinion that “as

136 Nigel Foster, EU Law Directions, Oxford University Press, 2" Edition, 2009, p. 249.

137 Paul Craig and Grainne de Burca, EU Law, Text, Cases, And Material, Fifth Edition, Oxford
University Press, p. 582.

138 |pid. p. 583.
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Community law now stands, the Community has no competence to accede to the
European Convention”.*® In other words, it was necessary to amend the
Community Treaties in order to accede to the Convention. This was a
complicated procedure as it required the unanimity of member states. While
accession to the ECHR did not seem plausible at the time, the idea emerged that

the EU write a Charter of Fundamental Rights of its own.40

In the Presidency Conclusions of the Cologne European Council an agreement
was reached that for the fur