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SYNTHESIS REPORT

I. Introduction

The British Institute of International and Comparative Law (BIICL), in a
research consortium with Civic Consulting and Risk & Policy Analysts (RPA),
and supported by the Office for Economic Policy and Regional Development
(EPRD), has been commissioned to analyse the state of collective redress in
the European Union in context of the implementation of the Commission
Recommendation (2013/396/EU) on common principles for injunctive and
compensatory collective redress mechanisms in the Member States
concerning violations of rights granted under Union Law (request for services
JUST/2016/ICOO/FW/CIVI/0099, Lot1/2016/06).

1. Background

According to the Commission Recommendation (2013/396/EU), Member
States should have collective redress mechanisms available to achieve EU
policy objectives such as better enforcement of European Union law,
protection of consumers, improvement of access to justice, better efficiency
of justice systems, avoidance of abusive litigation and an effective right to
compensation. The Recommendation provides for its implementation by July
2015 and for a reassessment of the collective redress landscape across the
EU by July 2017.

The present study carries out a first assessment and its output will assist the
Commission in evaluating if the Recommendation has led to the introduction
or development of efficient collective redress regimes in the Members States;
whether these regimes coherently take into account the principles set out by
the Recommendation; and whether the Recommendation has achieved its
policy goals.

2. Structure

The study consists in four main parts:

A legal study presenting national reports covering each of the 28 EU
Member States and preceded by a short fact sheet for each jurisdiction.

An empirical study, consisting of a short country overview for each
jurisdiction, followed by the empirical findings per country which are
based on qualitative interviews and an online survey which was distributed
amongst stakeholders with relevant experience in the area of mass claims in
each Member State.

A comparative table summarising the legal issues and practical problems
with the Recommendation across all Member States.

A synthesis report summarising the legal and empirical findings across
all Member States for each principle of the Commission Recommendation on
Collective Redress



3. Methodology
a. National Reports

A team of national experts assessed the situation in their Member States in
light of the Recommendation. Where a country provides for (a)
mechanism(s), experts gave an overview of their system and explained in
detail problematic issues (such as, for example, the consequences of an opt-
out or opt-in approach, of contingency fees and of third party funding
structures). They also examined how information on mass harm situations
and on collective claims is distributed.

The main focus of their assessment was on whether the features of their
national mechanism(s) comply with the principles of the Recommendation, in
particular in light of cross-border collective redress, mass compensatory
claims, access to justice, fairness of proceedings, risk of abusive litigation,
and an effective right to obtain compensation. Experts also included national
legislation and links to legislative materials and a table with short case briefs
on collective claims and settlements, highlighting whether redress was
effectively obtained or not.

Where no collective redress mechanism exists, national experts explained
whether and how mass claims are dealt with and which consequences arise
due to the lack of a collective redress mechanism.

National Experts - Legal Study

National Experts were: Prof Georg Kodek, Wirtschaftsuniversitat Wien, Austria
(AT); Olivier Vanhulst, Freshfields, Belgium (BE); Dr Valentina Bineva,
Bulgarian Academy of Sciences, Bulgaria (BG); Prof Paula Poretti, University
of Osijek, Croatia (HR); Prof Nikitas Hatzimihail, University of Cyprus, Cyprus
(CY); Dr Klara Hamulakova, Palacky University Olomouc/ Czech Constitutional
Court, Czech Republic (CZ); Anders Schafer, Kammeradvocaten Law Firm
Poul Schmith, Denmark (DK); Prof Katrin Nyman-Metcalf, e-Governance
Academy, Tallinn/ University of Technology, Estonia (EE); Prof Katja Gabriella
Lindroos, University of Eastern Finland, Finland (FI); Dr Duncan Fairgrieve,
BIICL/ Université Paris Dauphine and Constance Bonze, BIICL, France (FR);
Prof Eva Lein, BIICL/UNIL, Germany (DE); Prof Alexandra Mikroulea, Athens
University and Alsarif Satti, BIICL, Greece (EL); Andrea FejOs, University of
Essex, Hungary (HU); Asaf Niemoj, BIICL, Ireland (IE); Prof Eleonora Ranjeri
and Prof Cristina Poncibo, Universita di Torino, Italy (IT); Dr Inga Kacevska,
University of Latvia, Latvia (LV); Prof Vytautas Myzaras and Prof Danguole
Bubliene, Vilnius University Lithuania (LT); Constance Bonze, BIICL,
Luxembourg (LU); Clement Bonnici, Ganado Advocates, Malta (MT); Prof Eric
Tjong Tjin Tai and Prof Ianika Tzankova, Tilburg University, Netherlands (NL);
Dr Magdalena Tulibacka, Oxford University, Poland (PL); Rafael Vale e Reis,
University of Coimbra, Portugal (PT); Dr Valentin Mircea, Mircea Lawyers,
Romania (RO); Dr Jerca Kramberger, University of Ljubiljana, Slovenia (SI);
Dr Klara Hamuldkova, Palacky University Olomouc/ Czech Constitutional
Court, Slovakia (SK); Dr Marta Otero Crespo, University of Santiago de
Compostela, Spain (ES); Prof Annina Persson Orebro University, Sweden
(SE); Vincent Smith, BIICL/ ESCP, United Kingdom (UK).



b. Interviews and Questionnaire

The empirical part of the study assessed how national collective redress
regimes are applied in practice, how well they operate and which problems
arise from the perspective of their users. To achieve significant results in the
short timeframe available, the study adopted two different methods:

E-questionnaire: A detailed online questionnaire, tailored to the aims of the
project, was made accessible to selected stakeholders across all Member
States. The collected data were processed through the online system
SurveyMonkey (www.surveymonkey.com) to ensure an objective and reliable
outcome.

Qualitative individual interviews: These were conducted by BIICL, Civic
Consulting, Risk & Policy Analysts (RPA) and the Office for Economic Policy
and Regional Development (EPRD). Interviews took place via telephone with a
selection of the key players in each EU jurisdiction from the below mentioned
categories of individuals and entities involved in collective redress. Interviews
were conducted in English, or, where problematic for the interviewee for
linguistic reasons, in the interviewees’ mother tongue. As interviewers
followed the structure of the e-questionnaire, interview data could be
manually added to Surveymonkey and evaluated together with survey data.
Detailed comments relating to practices and practical problems raised by each
interviewee were, in addition, evaluated manually and added to the system.

Selection of Stakeholders: Stakeholders were selected exclusively amongst
individuals and organisations which have practical experience with mass
claims. Stakeholders comprise: claimant and defendant lawyers; judges;
organisations representing claimants in various areas such as consumer
protection, environmental law, fundamental freedoms or data protection;
defendants (businesses including SMEs) and business organisations
representing them; public authorities representing claimants (e.qg.
ombudsmen); academics specialised in the area of collective redress and
experts involved in law reform.

Participating Stakeholders - Empirical Study

In total, 136 respondents with practical experience in mass claims or with
legal reform in the area of collective redress participated in the study. From
these, ca 40 % were interviewed and 60% participated in the online survey.
Stakeholders comprise:

24 lawyers representing claimants

17 lawyers representing defendants

21 lawyers representing both.

25 organisations representing/ potentially representing claimants
10 organisations representing/ potentially representing defendants
1 claimant

4 defendants

5 public authorities representing claimants



13 judges and

25 categorising themselves as “other” (including academics, ministry
representatives, representatives of authorities).

Respondents covered a range of different sectors, most prominently
consumer law, competition law and financial law.

Q3 Please select your field of expertise

Answered: 128  Skipped: 8

Consumer
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Rights

Financial
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Fundamental
Rights

Health

Product
Liability

Business/
Enterprise

Other
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Of the 128 respondents stating their expertise, 50 have been or will be
involved in collective actions on the claimant side. 30 respondents
indicated they have or will be involved in collective actions on the
defendant side. Some respondents are associations representing claimants
or defendants but have not been involved in collective redress in practice.

When asked to specify how many collective claims have been brought and
defended, 27 respondents stated that they had been involved in injunctive
collective redress, 38 in compensatory collective redress, and 24 in a
combination of both. The data show that they mostly have experience with



judgments (75%), but also with settlements (37.5 %), ADR (35%), and
administrative decisions (22 %).

I1. Collective Redress in the Member States - Legal
and Empirical Data

1. Availability and Scope

Across the EU there is a broad patchwork of different collective redress
mechanisms and national systems use a variety of different expressions to
describe these. Various jurisdictions introduced collective redress only
recently, after the Commission Recommendation was published (e.g. France,
Belgium, UK), or have engaged in recent reform efforts (e.g. Lithuania, Malta,
Slovenia).

Generally, collective redress can be classified into the following categories,
depending on the scope of the respective mechanism:

a. Injunctive or compensatory collective redress

Following the implementation of directive 2009/22/EC, EU jurisdictions
generally have specific provisions enabling associations to bring injunctive
claims protecting the interest of their members, for instance against a
defendant who uses unfair contractual terms or unfair business practices
harming large groups of consumers.! Furthermore, injunctive relief might be
available in other areas of the law, depending on the Member State.

On the contrary, compensatory collective redress enabling large groups of
victims to claim damages is not broadly available. Several jurisdictions do
not provide for any proper compensatory collective redress regime (e.g.
Cyprus, Ireland, Estonia, Czech Republic, Slovakia, Latvia) or offer a
collective mechanism that is limited to a specific sector or certain sectors only
(e.g. Germany, Belgium).?

b. General / horizontal or sectoral mechanisms

Most jurisdictions do not have a regime specifically tailored to mass claims
which potentially covers all types of claims across various sectors (a
"general” or “horizontal” regime). Exceptions are e.g. collective settlements
in the Netherlands; group/collective actions in Bulgaria, Lithuania, Malta,
Sweden, class actions in Denmark; group litigation orders in the UK; and the
forthcoming collective actions in Slovenia).

In default of specific provisions, many jurisdictions resort to traditional
devices of multiparty practice to tackle mass claims in practice, in some
instances backed up by third party litigation funding (see e.g. Austria). These

! For details see below, 9. See also the instruments listed in the Annex to Directive
2009/22/EC. It is to be noted that for the purposes of this study, the term “injunctive
relief” refers to injunctions across all areas of law and is not limited to the area of
consumer law. Furthermore, the term “injunctive relief” is not necessarily understood in
the same way across Member States (it can comprise both an interim order or a definite
measure establishing a breach of the law or prohibiting an illegal practice).

2 For details see below, 10.



traditional procedural devices can either be a joinder of claims and stay of
proceedings; or the assignment of claims to a specific organisation or SPV,
which then brings the claims to court (as tested in practice e.g. in Germany,
Austria, the Netherlands, Finland). In some countries these traditional
procedural devices are the only option to handle instances of mass
compensatory claims (e.g. in Austria, Cyprus, Ireland, Estonia, Czech
Republic, Croatia, Slovakia, Latvia, Romania, Luxemburg). In other
jurisdictions, they are used as an alternative to other existing regimes such
as collective settlements (e.g. in the Netherlands) or they supplement strictly
sectoral compensatory mechanisms (e.g. in Germany).

As to sectoral collective redress, the picture is very varied. Many countries
have a compensatory collective redress regime which is limited to specific
sectors (e.g. to investor claims in Germany; to consumer cases in Belgium) or
which extends to a plurality of different sectors (e.g. in Hungary to consumer,
competition and financial claims; in Poland to consumer cases, competition
law, product liability and other torts; in Portugal to public health,
environment, quality of life, protection of consumers, cultural heritage; in
Spain to consumer, competition, discrimination, environmental and labour
law; and in France the “action de groupe” is used for consumer cases,
competition law, health, discrimination, environment and personal data
cases).

c. Actions v Settlements

While most countries introducing collective redress mechanisms provide for
specific types of collective actions (e.g. France, Belgium, Lithuania, Spain,
Portugal), others have collective settlement mechanisms (in particular the
Netherlands with the WCAM settlements, but also the UK (settlement option
in competition law) or Germany (settlement option in KapMuG cases)).

More often, settlement options are provided for within a collective action
regime and parties are encouraged to settle (see e.g. the settlement option in
the German KapMuG, see also Croatia or Spain) or mandatory settlement
attempts are prescribed by law (see e.g. Belgium, Bulgaria).

Frequently, out of court settlements need to be court approved (see e.g. the
Netherlands, Denmark, France, Malta, and the draft Slovenian legislation),
but a court control, while frequent, does not occur everywhere (e.g. in
Croatia, courts are not entitled to verify the content of a settlement reached
by the parties).

Collective settlements in the Netherlands and settlements under the German
KapMuG are based on an opt-out approach.®

d. Types of collective actions

The types of collective actions vary considerably, as well as the
denominations used for these actions in national law: collective actions/
group actions (most frequent) ‘class’ actions (see e.g. the Danish or Polish
models), representative actions (mostly injunctive), test or model case
proceedings (e.g. Germany), Group Litigation Orders (GLOs, UK), popular

3 See below, 4.
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actions (e.g. Portugal), or - aside from actions - collective settlements (the
Netherlands).

It should be noted that each regime can only be properly understood in the
national context and considering its specific characteristics. Denominations of
collective mechanisms can be misleading. The “Austrian style group action”
provides a good example - unlike in France, Belgium or Lithuania, it is not a
proper legal collective redress framework but merely an extension of
traditional multiparty litigation devices to mass claims, established by case
law. On the other hand the French term “action de groupe” can be equally
misleading, as such action can only be brought by associations fulfilling strict
criteria.

2. Standing
Provisions on standing depend again on the regime available in each country.

There are usually precise criteria on standing for injunctive relief (in
principle only associations fulfilling specific criteria can represent victims of
mass harm in proceedings for injunctive orders). To give examples, in
Bulgaria, standing is granted to registered and qualified consumer protection
associations; in the Czech Republic, to associations or professional
organisations with a legitimate interest in consumer protection or qualified
listed entities; or in Greece, to consumer associations which fulfill specific
criteria.

Respondents were asked whether they thought criteria for standing in
representative actions were clearly defined. While 70 % thought this was
the case, roughly 30 % found the definition unclear. When asked whether
representative entities needed to be certified in the respective Member State,
around 52 % of the respondents confirmed a certification requirement, while
48% stated that certification was not needed. Thirty-eight per cent of 38% of
the respondents added that an ad hoc designation of representative entities is
possible in their Member State. Mostly, certification is regulated by law, but in
some instances carried out by courts or the government.

Seventy four respondents commented further on the requirements to which
representative entities are subject. Of these, 67 % confirmed that
representative entities must have a non-profit making character in their
respective Member State. Moreover, 51 % said they are required to have
sufficient capacity in terms of financial resources, human resources, and legal
expertise. 57% stated that they need to have a direct relationship with the
rights that are claimed to have been violated.

Of 76 commenting respondents, 54% indicated that there is no publicly
available list of representative entities in their country.

Respondents described standing in injunctive relief cases as follows:

11



Q26 In case of injunctive relief, who has standing?

Answered: 67  Skipped: 69
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Standing for compensatory collective redress also varies from regime to
regime. In cases in which the assignment model is used (victims assign
claims to a specific organisation or SPV which brings the claim), standing is
with the assignee. Who qualifies as an assignee can be specified by court or
by law (see e.g. Germany and Austria). In test case proceedings standing is
granted to a test case claimant (e.g. Germany). In group actions, standing
can be either with an ombudsman (e.g. Finland, Sweden, Belgium), or with
an association representing victims (e.g. France or Belgium) or a group
representative (e.g. Lithuania, Malta).

This diversity has been reflected below by 73 respondents to the empirical
study:

Q25 In case of compensatory collective redress, who has standing?

Answered: 73 Skipped: 63

Lead plaintiff

Group of
individuals

Consumer
association

Business
association

Trade union

Lawyer
representing...

Ombudsman/
Public...

Other

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

According to the stakeholders, standing is also granted to foreign entities
or claimants. Seventy eight per cent of the 76 respondents commenting on
this issue stated that foreign claimants have standing in injunctive claims -
compared to 76% who confirmed standing of foreign claimants in
compensatory claims.

12



In some Member States, problems as to standing have been highlighted. In
Croatia, criteria for standing are reportedly not clearly defined. One
stakeholder in the consumer sector commented that “conditions for standing
prescribed in the Consumer Protection Act (CPA) are arbitrary and dependent
on the will of the legislator. Given that CPA prescribes that standing will be
afforded to certain associations and entities by a Decision of the Croatian
Government, there is no possibility for other associations to initiate collective
redress proceedings. Not only is such a provision limiting to the efficiency of
collective redress proceedings, it provides no possibility for a change.” In
France, respondents are divided regarding restrictions on standing. One
respondent prefers strict requirements and the exclusion of “ad hoc” entities,
as is the case in French law. They also think the scope of standing
implemented in the new group actions in environment and health law is too
broad. In environment matters, certification can be given for broad goals, for
instance “defence of the economic interests” of the members of an
association. Regarding discrimination, associations just need to self-declare,
with no need for agreement or certification.

Another respondent agrees, mentioning the requirements for sufficient
resources and years of existence are necessary to ensure efficient
proceedings. They also mention the broad scope of standing in the sector of
health law, where around 480 associations have standing to bring a claim.
This is way more than the 15 associations accredited in consumer law, and it
raises concern whether or not all these associations have sufficient experience
or means to bring a claim. On the other side, one respondent thinks the ‘one
year of existence’ requirement for consumer matters limits the flexibility
necessary in certain cases. Representative entities cannot be designated ad
hoc, although ad hoc entities are particularly relevant in certain specific
cases, such as those involving passenger rights in accident claims.

In Italy, criteria for standing are reportedly not sufficiently defined, similarly
in Romania. In Malta, standing in cross-border claims is de facto limited as
stakeholder comments are that proceedings in English “are not easily
accommodated”. In Lithuania, stakeholder comments have shown that the
criteria for group representatives are interpreted too strictly. In Germany,
standing in cross-border KapMuG proceedings has proven difficult in practice
as foreign claimants faced administrative hurdles to prove their legal capacity.

Problems reported as to criteria for standing
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3. Admissibility

Criteria for admissibility of a claim vary depending on the type of claim and
on the country.
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For mass claims based on a discretionary joinder of claims, the court will
assess early on whether the legal criteria for a joinder are fulfilled (e.g.
Austria, Czech Republic, Slovakia). Claims might or might not be bundled,
depending on the criteria for a joinder and the circumstances of the case.

In cases based on mass assignments, courts test criteria which can be
distinct in each jurisdiction. E.g. in Germany, the availability of sufficient
funds of the assignee at the time of the assignment to cover procedural risks
is a criterion tested by the court while other jurisdictions have admitted
assignment-based claims based on a more flexible approach, e.g., the
Netherlands. Such specific requirements fixed by courts led to practical
problems at the admissibility stage and it was stated by a German claimant
representative that a more pragmatic and flexible approach would be needed
to satisfactorily address mass claims situations.

For collective actions, national laws provide for a variety of admissibility
criteria: in Denmark, for instance, the court examines several principles
(common claim, jurisdiction over all claims, expertise of the court, class
actions superior means of dispute resolution; class members can be
identified; appropriate representative); in Finland, the court examines
whether all claimants have similar claims against the same defendant, the
claimant party can be specified and the use of collective redress is
appropriate. In Italy, the court verifies if there is a conflict of interest, if the
main claimant can adequately represent the interest of the class and if the
rights of the class members are homogeneous. In Belgium and Lithuania, it
needs to be shown to the court that collective proceedings are more effective
than ordinary proceedings. In the UK, three requirements are tested (for
collective competition law claims): whether claims are brought on behalf of an
identifiable class of persons; whether claims raise common issues and
whether they are suitable for collective proceedings.

Stakeholders from eight Member States identified problems during the
admissibility stage. The vast majority of those stakeholders are lawyers, with
the exception of two consumer associations (from Luxembourg and Spain
respectively).

The main problem raised by all of them is the length of the admissibility
phase. Half of the Danish respondents identified additional time taken to
resolve admissibility questions in the proceedings as a concern. French,
Polish and Danish lawyers all pointed out that the admissibility phase in
their respective countries usually takes at least two years (the total average
duration of a non-collective case brought before the court of first instance in
Poland, for instance), ultimately excessively extending the duration of the
proceedings (over a period of seven years in Spain to reach a first instance
judgment). A Bulgarian law firm qualified admissibility requirements as
“time consuming”, while a Luxembourg consumer association argued the
reluctance of Luxembourg to implement a comprehensive horizontal collective
redress mechanism was due to “the length and complexity of the
proceedings, especially during the admissibility phase, that make collective
redress a slow and costly procedure”. A Danish lawyer recommended a “set
time” imposed on the courts to answer admissibility questions.

The difficulty of satisfying the courts admissibility requirements was another
issue raised by the respondents. In Bulgaria, two law firms pointed out that
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the admissibility phase is “too formalized”. They cited procedural hurdles and
time consuming requirements being enforced very strictly by Bulgarian
courts, in particular during the constitution of the class and in identifying and
quantifying harm. One of the stakeholders ventured that “class action had a
difficult start in Bulgaria, partly because of the higher hurdles for admissibility
of class claims”. All the Lithuanian lawyers interviewed were of the view that
the restrictive approach taken by the courts on admissibility and certification
should be relaxed. In Germany, collective redress based on the assignment
model was challenged due to court imposed requirements regarding
assighment formalities and funding of the claim. A French lawyer gave a
practical example, questioning why the identification of a definite damage was
a condition of admissibility in the sector of data protection, where the
collective redress mechanism is only injunctive, and the harm particularly
difficult to quantify.

Problems relating to admissibility
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4. Opt-in / Opt-out

In opt-in regimes, participants in a collective action have to actively join it
and are not automatically included in the action. In opt-out regimes, every
victim falling within the parameters of the group or class on behalf of which
an action is brought or a settlement negotiated, will automatically be
included, unless the putative class member opts-out.

Most legislations providing for collective redress follow an opt-in principle.
Where mass claims are handled via joinder or assignment, this is equivalent
to an opt-in, as victims actively decide to be part in proceedings (see e.g.
Austria, Germany, Finland, the Netherlands). The same is true for test
case proceedings under the German KapMuG or GLOs in the UK.

As to proper group actions - again, in many countries, the opt-in principle is
strictly followed (e.g. France, Lithuania) but there is a recent trend
towards a more flexible approach, depending on the necessities of the
case. In practice, it has become apparent that while opt-in might work for
high value cases it e.g. might not for low value mass consumer harm. Some
jurisdictions address this issue in a novel way: Belgium has adopted an
approach in which the parties or the court decide whether a case should be
dealt with on the basis of an opt-in or opt-out, depending on the specifics of
the case. Similarly, in UK competition law cases, both an opt-in and opt-out
approach are allowed depending on whether the latter is necessary in the
interest of justice. Likewise, the new Slovenian legislation provides for both
opt-in and opt-out procedures at the discretion of the judge who takes his

15



decision considering all circumstances of the case. Also in Denmark, both
opt-in and opt-out are available.

At the other end of the spectrum, Portugal follows the opt-out principle. The
Dutch WCAM provides for out of court opt-out settlements. German
settlements under the KapMuG also follow the opt-out principle.

As to more precise figures based on stakeholders’ views participating in the
empirical study: 16 respondents (24%) out of 67 commenting on this point
stated their country follows an opt-out principle and 30 (45%) come from
countries with opt-in regimes. 15% (10 respondents) answered that their
country follows a flexible either/or approach, depending on the subject area
of the claim; and 16 % (11 respondents) stated that the use of either opt-in
or opt-out would depend on the specifics of the claim.

The advantages and disadvantages of opt-in versus opt-out regimes were
described by the respondents as follows:

Opt-out: Respondents were asked the question whether opt-out caused any
problems in relation with access to justice, costs of proceedings, speed of
proceedings and enforceability. Only 16 respondents answered this question.
Of these, 20 % found access to justice significantly more complicated, 53 %
found it more complicated. Twenty one per cent thought costs would be very
much increased, while 29 % thought they would be increased. Some
respondents (21%) agreed that the speed of proceedings would be very much
increased and 42 % said it would be increased. Half of respondents found
enforceability more complicated, while 17% found it simplified and a further
17 % very easy.

If presented from the perspective of claimants and claimant
representatives, the results are as follows: 9 out of 50 stakeholders that
have been or will be involved in collective redress on the claimant side
commented on the difficulties with opt-out mechanisms. Of these 9, 6 found
access to justice more complicated in opt-out scenarios; on the other hand, 5
stakeholders found that speed of proceedings was either increased or very
much increased. As to enforceability and costs, opinions were split. Three
stakeholders found enforceability more complicated; the others saw no
change or found enforceability improved As to costs, 2 thought they were
increased, 2 thought they were decreased, and others saw no change.

Opinions from the perspective of defendants and defendant
representatives are the following: Out of the 30 stakeholders who
defended a claim or plan to do so a few only commented on the impact of an
opt-out regime. All 5 commenting found access to justice more complicated to
significantly more complicated. Three found costs to be increased and, again,
three found enforceability to be more complicated. On the other hand, three
stated that speed of proceedings was increased

From the viewpoint of different jurisdictions where an opt-out regime is
available, its negative impact on access to justice and the duration of
proceedings appears to be the main concern for the respondents to the
question, and in particular lawyers. In Belgium, where an opt-out
mechanism can be selected by the parties or by default by the court, 2
lawyers out of 5 respondents found access to justice “more”/“significantly
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more” complicated ; out of the two, one was involved in collective redress in
practice. From the Netherlands, 3 out of 4 respondents (all of them lawyers
except for one litigation funder) commented on this question. Amongst these,
2 lawyers found access to justice "more complicated”. Out of the two lawyers,
one was involved in collective redress.

The increased duration of proceedings and increased costs were also
problems mentioned by the Belgian and Dutch respondents. In Bulgaria,
37% of the respondents answered the question (all lawyers) with, among
them, 67% concerned for the impact on access to justice and the increased
costs, and all of them finding enforceability more complicated. In Portugal,
one of the respondent explained the fact that no particular problem was
identified regarding the opt-out method: the collective redress mechanism
was rarely used in practice.

Opt-in: The same question was asked, in the context with opt-in regimes
(problems as to access to justice, costs speed of proceedings, and
enforceability). Of the 20 respondents to that question, 6 % found access to
justice via an opt-in regime significantly more complicated and 56 % more
complicated. In contrast, 31 % thought opt-in regimes were simplifying
access to justice or rendering it very easy. 18 % thought costs were very
much increased and 35 % thought they were increased while 24 % found no
change in costs and 24 % thought they were decreased or very much
decreased. As to speed of proceedings 11% thought it was very much
increased by an opt-in regime; 22 % thought it was increased; 28% found no
change; while 40 % thought it was decreased or very much decreased. As to
enforceability, 15% found it significantly more complicated; 31 % more
complicated; and 38 % thought there was no change. Only 15 % thought it
was simplified or very easy.

An assessment of opt-in regimes from the perspective of claimants and
claimant representatives was made by 13 out of 50 stakeholders that have
been or will be involved in collective redress on the claimant side. They
commented on problems arising with such mechanism, although not all 13
assessed each of the aspects mentioned in the following. 10 stakeholders
(83%) found access to justice under an opt-in system more/ significantly
more complicated. 5 felt that costs would be increased/ very much increased.
5 thought speed of proceedings was decreased/ significantly decreased, while
4 felt that speed rather increased/very much. Half of the stakeholders
commenting on this point found enforceability to be ‘more complicated’ to
‘significantly more complicated’.

From the perspective of defendants and defendants’ representatives
all 4 stakeholders commenting on the impact of an opt-in regime said that it
would render access to justice more complicated. Costs would be increased/
very much increased, which would “narrow the scope and types of claims
being brought via a collective mechanism”. On the other hand it was
considered that “the impact of such increase in state/government related
cases is mitigated by the availability of public funding.” Three thought speed
was increased while 2 found enforceability to be more complicated.
Stakeholders commented that opt in does not really work as a regime: “It
fails to really bring everyone together, if individuals are not motivated to start
a claim then they will not be motivated to join one. Opt-in does not really
bring any finality for the defendant.” One stakeholder also criticised the fact
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that “courts are approaching the class action mechanisms in the same
manner as they would individual claims”, including “strict evidentiary
requirements”.

A more complicated access to justice and higher costs due to the opt-in
method are the main concerns of the respondents. Seen from the
perspective of Member States: in Lithuania, where the opt-in mechanism
is exclusively followed, all the respondents agreed access to justice was
rendered more complicated and costs were increased. Two organisations
representing claimants, respectively Swedish and Polish, mentioned as well
the impact on the duration of the proceedings as the main problem. Higher
costs was also identified by the Polish organisation as an issue caused by the
opt-in regime. In the UK, 20% of the respondents addressed the issue of opt-
in (two lawyers representing claimants), agreeing that it had a negative
impact on access to justice and also increased costs. In Bulgaria, 60% of the
respondents found the opt-in regime rendered enforceability "“more
complicated” to “significantly more complicated”. In Denmark, where both
opt-in and opt-out are available, but the opt-in method is primarily used in
practice, 50% of the Danish respondents addressed issues relating to the opt-
in mechanism. They found that costs and speed of proceedings were
increased, and access to justice rendered more complicated. A Danish lawyer
argued that “the opt-out option should be made available to all types of
claimants. Court should be granted wide discretion to allow opt-out where a
class/group of claimants can convince court that opt-out is warranted in their
case. This would benefit those with small claims.”

Problems reported per country
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5. Funding

In all jurisdictions facing mass claims, funding is a major issue. Funding can
either be provided by associations, by third parties or by the state (e.g.
Bulgaria, Latvia) or group/class members fund their cases privately. As to
third party funding, for-profit funders, specialized plaintiff firms, ad hoc
foundations and other litigation vehicles (SPVs) become more and more
involved in collective litigation in Europe.

Where funding is provided by associations through their own funds (e.g.
France, Greece, Hungary), this can prove problematic in practice as they
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have to bear the financial risk of bringing and losing a case which can be a
disincentive for bringing claims (even injunctive relief).

Lack of sufficient funding is an issue raised by several stakeholders. Overall,
13 % stated that a lack of funding is one key reason not to seek
compensatory collective redress. In Greece, one respondent commented that
the funding restriction upon associations (i.e. that they can only rely on
membership fees to fund their claims) was a predominant factor in their
decision not to resolve disputes via collective procedures. Additionally, a
Greek legal practitioner representing claimants was of the view that third
party funding should be allowed for collective claims. In Latvia, two
consumer associations pointed out the difficulty for Latvian consumer
organisations to go to court in light of the lack of funding. Similarly, in
Slovenia, a consumer organisation expressed the concern that without
proper resourcing, the number of collective actions that could be brought in
practice would be limited. In Hungary, a public authority representing
claimants indicated that "NGOs complain they are not sure whether to start
cases because of the court fees and the financial risks involved on their side”.

In some Member States, third party funding has become an essential factor in
the realisation of collective redress. It is an important mechanism whereby
litigation costs are paid for by a party unconnected to a dispute, in exchange
for an agreed percentage of any recovery, similar to a contingency fee
arrangement offered by a non-party. Third party funders have/are e.g.
financing claims in Austria, Germany, the Netherlands, the UK and
Sweden.

In other countries, third party funding is not known in practice (e.g. Croatia,
Cyprus, Italy) or prohibited, notably in countries with no proper collective
redress mechanism (e.g. Estonia, Greece, Ireland).

In countries where third party funding is unregulated, some respondents
expressed concern over the need for regulation, as collective redress is
picking up steam. Among those requesting more regulation, Slovakian
respondents highlighted the potential influence of funders on the proceedings,
and a French organisation representing defendants put forward that “the main
abuses observed in the countries where class actions flourish are explained by
poorly supervised funding conditions, leading to the excessive remuneration
of third parties to the detriment of the victims”.

In most jurisdictions, third party funding is not specifically regulated, even
where it is practised (see e.g. Germany, Austria, Finland, the
Netherlands, Poland). This has given rise to some concerns, although
reports of abuse, conflict of interests and attempts of undue influencing by
funders have not been frequent. Respondents from jurisdictions where
litigation funding has developed, such as Germany and the United
Kingdom, generally described third party funding as a positive element, and
no major practical problems were raised. Some concern, although not
prevalent, was raised surrounding regulation and control. In Austria for
instance, the respondents (judges, lawyers, and an organisation representing
defendants) expressed concern over conflicts of interest and undue influence.
It was put forward that regulation is necessary as litigation funders “have a
huge influence in practice on the proceedings”. It was reported that “in a high
value claim, litigation funders had an impact on the question whether there
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should be a joinder”. The Slovenian draft legislation provides more detailed
regulation in this respect, preventing third party funders from funding actions
against competitors and from influencing the procedural choices of the
claimant.

Respondents to the empirical study also had to comment on ethical issues
that could arise in relation to litigation funding. They were asked whether
conflicts of interests had occurred in practice between a funder and a claimant
party; whether there were situations in which a third party funder has
attempted to influence the decisions of a claimant party; and whether
situations occurred in which a third party funder has provided funding for an
action against a competitor or against a defendant on whom the funder is
dependent. Such issues were only detected very rarely and the vast majority
of respondents who commented on these questions were not aware of any
conflict of interests or undue influence attempts. However, it has also to be
noted that litigation funding is a rather recent phenomenon and not all
respondents were able to comment on the questions from a practical
perspective.

As to further concerns in practice: it was reported by a respondent that in an
ongoing case, the funder has asked to be able to take its return from
undistributed damages. While this possibility is yet to be determined in the
concrete case, the argument was made that “there is a potential conflict of
interest where a funder is to receive money from undistributed damages
against its responsibility to advertise and publicise the fact that damages are
available for members of a class to claim.”

It has also been noted that it is becoming common practice for financial
investors (often private equity or hedge funds) to “identify, organise,
instigate and manage cases for profit by marketing to victims and then hiring
and paying lawyers, all in exchange for a significant percentage of the
recovery. In some cases funders may have structural relationships with law
firms. As there are no mandatory disclosure rules and no specific legal
frameworks for litigation funding, it is very difficult to assess its effects on
litigation.” Overall, there was a feeling that third party litigation funding
should be regulated.

Problems reported concerning litigation funding
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6. Cross-Border Collective Redress
Generally, cross-border collective redress is not excluded by national

collective redress regimes, but standing of foreign claimants is also not
necessarily specifically regulated.

20




Respondents to the empirical study confirmed these findings: 78 % stated for
injunctive relief and 76 % for compensatory redress that their national
regimes would be open to foreign plaintiffs. Twenty six respondents had
already acquired relevant experience with cross-border claims.

In injunctive relief cases, foreign associations can generally bring claims if
they fulfill certain requirements (qualified registered/ listed entities, see e.g.
in Cyprus, Croatia, Bulgaria, Hungary).*

Also in compensatory collective redress cases, a participation of foreign
claimants is generally not excluded. Where the national regime follows
traditional multiparty provisions or the assignment model (e.g. in Austria,
Germany, the Netherlands, Bulgaria) participation of foreign claimants
follows general rules on cross-border proceedings.

Additional safeguards regularly apply in those jurisdictions offering either opt-
out or opt-in regimes, and where the choice between these regimes depends
on the circumstances of the individual case: these usually provide for an opt-
in regime for foreign claimants, even if the mass claim would be brought as
an opt-out action by the domestic plaintiffs (see e.g. Belgium and UK). This
secures that foreign plaintiffs are sufficiently notified.

Despite the general openness to cross-border cases, it was reported by
respondents that there can be de facto procedural hurdles which can prove
problematic for foreign claimants: e.g. a German lawyer representing
claimant pointed out that if the defendant contests the legal capacity and
standing of foreign claimants, the latter can face enormous bureaucratic
hurdles to prove their legal capacity and standing. In Bulgaria, despite the
apparent absence of procedural obstacles, a law firm mentioned potential
problems regarding the complexity of the procedure: “where the plaintiffs
allege that the harm extends beyond the territory of Bulgaria, the publication
requirements would be expanded accordingly, which would create additional
burdens for the initiation of class action proceedings”. These difficulties may
incite foreign claimants to not bring or to withdraw their claims.

Many respondents therefore found both cross-border collective injunctive and
compensatory relief difficult: as to cross-border injunctive relief, 28 % found
it extremely difficult (9 respondents), 37.5 % found it very difficult (12
respondents) and 31 % found it somewhat difficult (10 respondents). Only 1
respondent did not find it difficult.

From a Member States perspective, in Spain, where 36% of the
respondents were involved in a cross-border collective action, those involved
found the injunctive procedure very to extremely difficult. An organisation
representing claimants cited the higher costs as the main difficulty. In
Estonia, where a collective redress mechanism solely exists in the consumer
sector and is injunctive, experience of cross-border class actions is limited.
Nonetheless, the respondents (lawyers, consumer organisations and an
academic) pointed out that a cross-border collective redress injunctive
procedure would be somewhat to very difficult, mostly because there was no
functioning mechanism of joining cases across borders. Similarly, in

4 In the area of consumer law, Article 4 of the Injunctions Directive regulates the question
of legal capacity of qualified entities in cross-border cases.
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Romania, all the respondents who answered this question found cross border
collective redress in injunctive cases would be very difficult.

As to compensatory collective redress in a cross-border context: 22 %
found it extremely difficult (9 respondents), 34 % found it very difficult (14
respondents) and 32 % somewhat difficult (13 respondents). 5 did not find it
difficult.

Seen from the viewpoint of Member States: in the UK, where 40% of the
respondents were involved in collective actions with a cross-border element,
stakeholders were divided. Half found the procedure in compensatory cases
somewhat difficult to very difficult, and the other 50% rated the procedure as
not difficult at all. Among those finding difficulties, a respondent identified
some specific problems with the conduct of cross-border collective actions.
These included the extra effort and additional costs entailed in identifying
class members who may not be resident in the jurisdiction as well as the risk
of inconsistent judgments arising out of parallel proceedings. A law firm
representing defendants mentioned the same issue, and felt more legislation
was needed on cross-border issues since, in their opinion, the Brussels Recast
Regulation did not provide sufficient certainty. The same law firm identified as
well a problem relating to the “the difference between opt-in for foreign
claimants and opt-out for domestic claimants, (which) causes problems in the
procedures to be used”. In Germany, problems arose regarding proof of
standing of foreign claimants (see already above). In the Netherlands, 75%
of the respondents highlighted problems regarding questions of applicable law
and jurisdiction.

In Member States where collective redress cases have so far been domestic,
some respondents nonetheless expressed general concern over the difficulty
of cross-border cases, such as in Italy (57% of respondents), or raised
potential issues regarding standing of foreign claimants (Slovakia), and
enforcement (Hungary).

Problems reported concerning cross-border cases
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7. Cost Risks

The empirical data evidences that in some cases, costs can deter the
pursuance of collective claims. The following table shows countries where the
majority of respondents express concerns as to the costs of proceedings.
These costs may include (but are not limited to) court fees, lawyers’ fees, an
unspecified type of cost, or a mixture of these options.
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For some countries such as Bulgaria, Latvia and Italy, the cost of proceedings
was one of the top 3 reasons for not pursuing a claim via a collective
procedure. The following subsections below explore aspects of costs in
further detail.

7.1 Loser Pays Principle

In the EU Member States, the loser pays principle generally applies. However,
in some jurisdictions, the principle is attenuated where the winning party
culpably caused unnecessary costs (e.g. Austria) or where the court finds that
the costs are excessive considering the length and complexity of the case (eg
Bulgaria). In the UK, the loser pays principle applies but with flexibility of the
court in making a different order (e.qg. if the party was partly successful, the
conduct of one or the other party was unreasonable or an offer to settle was
rejected, similarly to Poland). However, in GLO cases, courts have applied
cost caps to the recoverable amount of the winning party. In Finland, legal
costs are distributed between the consumer ombudsman who brings a
collective claim and the defendant. In collective settlement proceedings in the
Netherlands, each party normally bears their costs, except where the court
decides that the costs are to be paid by one or more of the petitioners. In the
new Slovenian draft legislation, court fees depend on the value of the claim
but the latter is set at 20% of the full amount of the individual claims or at 20
% of the aggregate amount of damages.

Respondents to the empirical study also had to comment on the question
whether the loser pays principle had a deterrent or stimulative effect on their
choice to bring a collective claim.

Stakeholders in 14 Member States were of the view that the ‘loser pays’
principle is not a deterrent. Those expressing this view were mainly
undertaking claimant or claimant related work.

In Member States where costs are not fully recovered irrespective of the
outcome of the claim, the deterrence effect of the loser pays principle is
reduced. This approach to costs has also led stakeholders in France to take
the view that the deterrence of the principle in that jurisdiction remains a
theoretical possibility rather than a certainty in practice and the achievement
of genuine deterrence depends on court practice. Interviewee comments from
the Netherlands highlight that a loser in litigation pays modest sums in case
of a loss (for example, € 50,000 would be considered very high). In one
Dutch defendant’s experience, the losing party is usually ordered to pay only
the fixed costs of the winning party and these fixed costs do not represent,
and are usually much less, than the actual costs.
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Similarly, some defendant and claimant stakeholders in the UK and Malta
take the view that the ability of the courts to reduce the costs if the loser is a
consumer association undermines the strength of any deterrence. A similar
predisposition to a general discretionary power of the court to reduce costs is
shown by some stakeholders with claimant work experience in Croatia, the
UK and Germany. In Hungary, a public prosecutor or a person or body
authorized by specific legislation does not bear the burden for any costs as
costs are not born by such parties but by the State.

29 stakeholders (mainly those undertaking claimant or claimant related work)
held the view that the ‘loser pays’ principle is a deterrent. Of these 7
were lawyers undertaking claimant work, 6 were organisations representing
claimants or potential claimants, 6 were lawyers with both defendant and
claimant work experience, 2 were public authorities representing claimants,
one was a lawyer with experience of defendant work, 2 were judges and 8
were undefined legal practitioners etc.

The following is a breakdown of these respondents by field of expertise:

Q3 Please select your field of expertise

Answered: 26  Skipped: 1
Consumer

Competition

Envircament

Passanger
Rights

Financial
Services

Employment

Oata Protection

Equality

Fundamental
Rights

Health

Product
Liability

Business/
Enterprise

Other

0% 0% 20% 30% 40% 50% 60% 70% 80% 0% 100%
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The qualitative data demonstrate that, whilst there is deterrence, the degree
of deterrence varies according to each Member State’s approach to costs
including whether the costs are attenuated according to type of stakeholder
or not charged all.

A claimant organisation from the Czech Republic expressed the view that
collective actions are not brought because of the potential liability for costs.
In their view, collective claims typically concern disputes between citizens and
corporations characterized by an imbalance of power and resources and a
collective claim is usually an option of last resort in cases where public
authorities fail to enforce the law. In such instances, the loser pays principle
then simply increases the already very high risk facing the plaintiff(s).

A similar absolute deterrence effect is evidenced in Hungary where one
consumer organisation expressed the view that claims are only brought when
success is highly probable. However, the strength of this deterrence is to be
considered slightly limited, as consumer organisations in Hungary are
exempted from paying court fees generally and so liability is limited.

In Denmark, 2 out of 3 respondents were of the view that the loser pays
principle is a deterrent to the bringing of a collective claim. For the
respondent with both defendant and claimant work experience, this is “due to
the high costs involved” which “can be overwhelming to the defendant when
facing a choice to fight a claim.” However, this impact is not universal across
all sectors. One stakeholder with experience of defendant work commented
that in public law related cases, the costs of the case is manageable due to
the availability of legal aid for such cases and therefore there is no deterrent
effect. Similarly, for the Finnish Competition and Consumer Authority,
collective redress is not appropriate to solve a dispute in the
consumer/competition sector, in particular because of the length and costs of
the proceedings

On the other end of the spectrum, the absence of exemptions to costs has
deterred consumer organisations and other NGOs in Latvia and may do so in
Luxembourg should a general collective mechanism be introduced. In the
latter jurisdiction, the current situation makes it difficult for claimants to go to
court, “so if a collective redress mechanism was introduced, the costs of such
procedure would be a problem.” For 2 lawyers with claimant work experience
and 2 academics in Italy, the exercise of discretion of the court towards the
recovery of costs deters the bringing of a collective claim.

One apparent relationship from the empirical data is that 24% of respondents
who considered the loser pays principle as a deterrent also cited the absence
of funding as the predominant reason for not commencing collective claims
(See Subsection 5 for further analysis of Funding). Additionally, it is to be
noted that for some countries, such as Ireland, Greece and Lithuania, the
respondents are evenly divided as to the deterrent effect of the loser pays
principle. In Luxembourg, the loser pays principle is not available. But, a
successful party may recover a procedural indemnity from the losing party,
the amount being determined by the judge.

85 respondents commented on the question whether the ‘loser pays’ principle
had a stiulative effect. 39% of these commented that the principle was a
stimulator for commencing mass claims with 60% answering in the negative.
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Of the respondents who stated that the loser pays principle is not a
deterrent, 13 stakeholders simultaneously indicated that it was stimulator of
collective claims and 20 was of the view that it was not. The majority of the
former were stakeholders with experience of claimant work or were claimants
themselves.

As for the rationale behind the majority choice that the loser pays principle is
not a stimulant, the data provides no clear common reason for the
stakeholders’ choice. A limited insight may be gained from Spain where a
lawyer representing defendants highlight that “people do not really consider
the recovery of costs. They never receive 100% back and it is always
necessary to expend in excess of recoverable costs in order to succeed in a
claim.”

Respondents who highlight a stimulative effect cite the factors highlighted
regarding the non-deterrence of the principle as reasons for their choice. In
Italy and the UK, 4 claimant or stakeholders with claimant work experience
were of the view that court discretion over who pays and the amount of costs
awarded was a stimulator rather than a deterrent to bringing collective
claims. In the UK, one respondent commented that bringing a collective
rather than individual actions could be a mechanism of individual claimants
spreading such risk and therefore act as an incentive for collective litigation.
In Belgium, the loser pays principle applies to collective actions as it does to
other civil proceedings. For two lawyers with claimant work experience, the
recovery of costs on this basis was an incentive to bringing litigation.

7.2. Court Fees

The respondents also reflected on the question whether the amount of court
fees to be paid for collective proceedings is a deterrent to the bringing of a
collective claim. 34 % of the 62 respondents answering this question replied
in the affirmative. 66 % did not find that court fees are any hindrance to
bringing a claim collectively.

The data show that the predominant type of stakeholder who answered yes
and no were lawyers representing claimants (11 and 18 respectively) and
those in the consumer sector. However, compared to those who selected yes,
a greater proportion of lawyers representing defendants and lawyers
representing both defendants and lawyers were of the view that court fees do
not deter the bringing of collective claims. As for the predominant policy
areas, some commonality exists. Stakeholders in the consumer, competition
and financial services sector were the majority to hold the view that court
fees were not a deterrent and the majority of stakeholders who selected ‘yes’
were in the consumer, product liability and competition sectors.

Court Fees not a deterrent

The qualitative data from the majority who answered in the negative show
that court fees are either waived, reduced, capped depending upon the claim
or generally low. The data trend demonstrates that this seems to be
particularly the case for claimants in the consumer sector, particularly
consumer associations. In Hungary, consumers associations are funded by
the government and are exempted from court fees. Similarly, court fees were
waived in Malta in the consumer organisation’s claim. In Greece and
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Poland, legal practitioners representing claimants in the consumer sector
highlighted that court fees are very low with an average court fee of between
€ 600-1000 in Greece. Similar viewpoints have been expressed by
respondents from Netherlands and Estonia. In Lithuania, lawyers
representing claimants comment that court fees are dependent upon the
claim but are generally capped to a max of €1200. In Romania, a judge in
the competition and financial services sector identified that no court fees are
charged.

Court Fees a deterrent

The qualitative data from those who answered in the affirmative show that
lawyers representing claimants, consumer associations and public authorities
in some jurisdictions share concerns about court fees. In Luxembourg, a
consumer association was concerned as to the potential difficulty of facing
court costs, should a compensatory collective redress mechanism be
implemented. In Hungary, a public authority representing claimants highlights
that NGOs are not sure whether to start cases because of the court fees and
the financial risks involved on their side.

In Finland, one member of the judiciary was concerned about the impact of
court costs on actions involving the Ombudsman.

In collective compensatory claims, court fees are a particular issue for 62% of
the respondents from Bulgaria. One of them points out that high costs are
one of the reasons why “class actions had a difficult start in Bulgaria”. Class
actions do not benefit from any exemptions regarding court fees, which are
thus calculated following the general rule: court fees in Bulgaria are
calculated at a flat rate of 4% of the value claimed. Consequently, as
highlighted by two lawyers representing claimant and defendant stakeholders,
respondents in a collective redress case where all the compensation claims
are grouped, can be subjected to a high amount of court fees. A public
authority stakeholder which represents claimants thinks consumer claims
should be exonerated from fees in light of this flat rate approach.

Notwithstanding the views expressed above, the overall data from
Luxembourg and Hungary show a majority of the respondents taking the
view that court fees are not a deterrent. In Finland, the number of
respondents was evenly balanced in their choice of yes/no. However, in
Bulgaria, the majority of respondents showed a strong concern about the
impact of court fees.

7.3. Lawyers’ Fees

Fees structures vary across the EU. They are either fixed in statutes or can
be agreed upon between a party and their lawyer (e.g. Cyprus, Latvia).
Although contingency fees are prohibited in many countries (e.g. France,
Ireland, Denmark, Portugal), some countries explicitly allow them (e.g.
Estonia, Latvia, Finland, Hungary, Greece, Poland) or allow them with
conditions (e.g. Czech Republic, as long as they do not exceed 25% of the
value of the claim).
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Several countries allow success based fees to a certain extent. How fee
arrangements are made varies considerably. To name a few examples: In
Austria, contingency fees are not permitted while performance based fees
are admitted (e.g. agreement on a certain fixed amount in case of a
successful claim is permitted, if there is also a fixed sum in case of
unsuccessful litigation and no gross disproportionality between the sums). In
Belgium, reasonable and proportionate success fees can be agreed, but
agreements where lawyers’ fees depend solely on the outcome of the case
are prohibited. In Bulgaria, conditional fee arrangements are permitted
except for nonpecuniary cases. In Italy, lawyers and clients can conclude fee
arrangements under which fees are based on a percentage of the
compensat