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Abstract

This thesis is a sociological investigation into partnership
between the criminal justice system and women’s
organisations, and its impact on survivors of domestic
violence. To examine this, the criminal justice initiatives of the
charity Standing Together Against Domestic Violence were
researched - Hammersmith and Westminster Specialist
Domestic Violence Courts and the Impact Project in
Hammersmith Police Station. These initiatives have placed
domestic violence specialists inside the police station or courts
to reform they way domestic violence is investigated and
prosecuted, and how survivors are supported through the
process. Qualitative research was conducted which included
semi-structured interviews with key stakeholders, and
observations of the domestic violence court’s while they were
in session. The data yielded was analysed using
intersectionality based policy analysis, and focused on the
power dynamics between the criminal justice system, women's
organisations and its impact on marginalised survivors. The
emergent themes of this research focus on how these
initiatives have influenced the safety of survivors; how they
impact on survivor freedom in terms of self-determination and
survivor criminalisation and; how they impact on police and

perpetrator accountability.

Taking an intersectional approach to criminal justice policy on
domestic violence, this thesis offers a unique contribution by
examining how survivors from a range of social locations
experience the police and courts. My findings indicate that
while increased specialism in the criminal justice system has
increased the safety for some survivors, it has increased the

vulnerability of others.
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Chapter 1

Introduction

1.1 Introduction

In April 2012 I began work as an Independent Domestic and
Sexual Violence Advocate in East London. Although I had
already spent some time in frontline social care work, little
could prepare me for the daily accounts of ‘intimate terrorism’
(Johnson, 2008) and ‘coercive control’ (Stark 2007) described
by the survivors with whom I worked. A great deal of the role
was based around the criminal justice system. I quickly found
that supporting survivors through a criminal justice based
resolution to their abuse was beset by problems. The attitudes
of police officers and prosecutors; bureaucracy; paternalistic
policies and procedures; and a lack of safeguarding had led me
to wonder whether there were limits to a domestic violence
strategy based in the criminal justice system. When [ came
across the charity Standing Together Against Domestic
Violence and their criminal justice initiatives, I was struck by
the difference in response, and the extent to which domestic
violence had been made a number one priority with the police
and courts in Hammersmith and Westminster. | wondered how
such close a partnership had been forged between a voluntary
organisation and statutory criminal justice services. My

doctoral research was conceived in this context.

This introductory chapter has six sections. Firstly, I introduce
my research aim, questions and theoretical framework.
Secondly, I detail the background of the initiatives being
researched, their project aims and some of the outcomes they
have achieved so far. Thirdly, I provide the Home Office

definition of domestic violence, and problematize this with a
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discussion on gender asymmetry and violence, to contextualise
how the term will be used throughout this thesis. The fourth
section will discuss differing feminist philosophies on the roots
of women’s oppression, and their related response to domestic
violence and the criminal justice system. The fifth section will
provide grounding for the intersectional analysis that will be
discussed in Chapters 5, 6 and 7, by defining the social
locations that will be analysed (class, ethnicity, migration,
‘honour’ based violence, disability and migration) alongside
gender. These relate to the social location of gender which
underpins the whole thesis, and is discussed through the
sections on domestic violence and feminist philosophy. The

final section will provide an overview of the thesis structure.

1.2 Aim of the Study

The aim of this study is to examine the relationship between
the criminal justice system, women’s organisations, and
survivors in relation to criminal justice partnerships. The
initiatives researched were three projects based in the charity
Standing Together Against Domestic Violence (STADV):
Hammersmith and Westminster Specialist Domestic Violence
Courts (SDVCs) and The Impact Project in Hammersmith Police
Station. I addressed my research aim with the following

questions:

1. How have women’s organisations and the criminal justice
system worked in partnership on domestic violence?

2. How has partnership between women'’s organisations and
the criminal justice system shaped their respective and

collective responses to domestic violence?
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3. How does partnership between women’s organisations
and the criminal justice system impact on survivors form

different social locations?

To answer these questions, data was collected through a
combination of interviews with stakeholders and founders of
the initiatives, as well as court observations. The theoretical
framework was grounded in feminism, and the data collected
was analysed using intersectionality based policy analysis: a
framework for examining policy from the perspective of
marginalised groups (Hankivsky, 2012a; Palencia, Malmusi and
Borrell, 2014), the aim of which is to develop policies that are
sensitive to a range of social locations such as class, ethnicity,
gender, sexuality, migration status or religion as well as others.
This will be discussed in more detail in my Methodology,
Chapter 4. The topic and approach taken are important
because there has been a growth in criminal justice initiatives
for domestic violence that are based in partnership. While
there have been a number of evaluations assessing the
outcomes of these initiatives (Cook, 2003; Cook et al., 2004;
Vallely, Robinson and Burton, 2005; CPS, 2008) there has been
no research into how survivors from different backgrounds
experience these relatively new initiatives. This thesis offers
new insight into the power relations between women'’s
organisations and the criminal justice system, and how this has
influenced responses to survivors from a range of social

locations.
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1.3 Background

1.3.1 Hammersmith and Westminster SDVCs

Hammersmith SDVC opened in 2002 under the name West
London SDVC. It was the first such court to open in London
(the first SDVC in England and Wales opened in Leeds in 1999).
This was the culmination of years of partnership between
STADV and the local criminal justice teams. In the early 1990s,
representatives from STADV and their sister organisation
ADVANCE (an advocacy support service for survivors)
attended domestic violence training by Ellen Pence, co-founder
of the Duluth Domestic Violence Intervention Programme
(DAIP). DAIP is a systems focused intervention that aims to
reform every stage of the criminal justice system to focus on
safety for the survivor and perpetrator accountability. It has
largely been associated with a mandatory or pro arrest policy,

with the aim of prosecuting most domestic violence cases.

Armed with this new model, STADV and ADVANCE approached
the newly appointed Chief Superintendent of Hammersmith
and Fulham to propose a new approach to policing domestic
violence. Interviews with the former Chief Superintendent
reveal that he was initially interested by the proposed increase
in arrests and prosecutions that the model promised (as

discussed in Chapter 7).

STADV partnership with Hammersmith and Fulham police
began with the agreement of a pro-arrest policy across the
borough, and a steering committee made up of representatives
from STADV, ADVANCE, the police, the Crown Prosecution
Service (CPS), adult and children’s services and the housing

department. This committee was formed as a safeguarding
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measure alongside the pro-arrest policy, to monitor the local

domestic violence response.

Although this period witnessed an increase in the number of
perpetrators arrested for domestic violence, most cases
continued to be discontinued at court. Several years of
institutional advocacy from STADV and the Chief
Superintendent eventually resulted in an agreement with the
CPS to open London’s first Specialist Domestic Violence Court
in Hammersmith in 2002. Based on its success, STADV
partnered with the CPS to open a second SDVC in Westminster
in 2013.

Although the structure of the courts have changed over the last
15 years, the current programme involves dedicating one
courtroom, one day a week to be used for domestic violence
cases only. A highly developed system of flagging and tracking
ensures that all domestic violence cases in the jurisdiction are
identified and sent to the SDVCs. In the courts under
examination by this research, domestic abuse cases are
discussed every Wednesday in Hammersmith and Thursday in
Westminster. Both courts are comprised of a number of

components:

Dedicated prosecutor: both Hammersmith and Westminster
SDVCs have dedicated domestic violence prosecutors in post.
This means that their sole responsibility is to prosecute
domestic violence cases coming through their respective
courts, and will not generally be expected to work on cases
unrelated to domestic violence. The dedicated prosecutor’s
role involves reading through the case notes, identifying key
aspects of the case, especially relating to potential risks. The

prosecutor will also liaise with other stakeholders such as the
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SDVC coordinator and the IDVA who may provide additional
information such as a risk assessment score or any particular
requests from the survivor. The prosecutor will then present
the case to the Magistrates. The objective of the prosecutor is
to ensure the conviction of the defendant based on the charges
brought by the Crown Prosecution Service. However, unlike
prosecutors in generic Magistrates courts, the prosecutors in
the SDVCs may also request a number of additional measures
that are solely aimed at managing the risk to the survivor. Such
measures may include tailored bail conditions, remand in
custody, and special measures such as giving evidence behind a
screen or a restraining order. Lastly, where the defendant has
been found guilty, the prosecutor will also seek appropriate
sentencing, which may also be influenced by the safety
implications to the survivor. However, although the SDVC has
widened the scope of the prosecutors remit to include risk
management to the survivor, this must also be balanced
against the public interest of a case being prosecuted.
Ultimately, the prosecutor’s objective is to ensure the
successful prosecution where there is evidence to do so and

where it is in the public interest.

Magistrates: The magistrates are not dedicated to the SDVC,
but are selected from a pool of 10 that have gone through
detailed training in domestic violence. The training was
conducted by STADV and covers the dynamics of domestic
violence as well as the remedies that magistrates have at their
disposal to lower risk. In the SDVC, there are 3 magistrates
who sit on the bench. Although all 3 magistrates have an equal
responsibility in the decision making process, the chairperson
(in the middle) speaks on behalf of the others. The aim of the
magistrates is to listen to the case from the perspective of both

the prosecutor and the defence. Although the magistrates have
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been trained in domestic violence, this is to ensure they are
able to utilise the law to make safe decisions and should not
influence the outcome of any trial. The magistrates may only

pass judgment on the evidence presented.

Independent Domestic Violence Advocate: both Westminster
and Hammersmith SDVCs will have an IDVA available in the
courtroom for the entire day. The IDVAs, employed by
ADVANCE, rotate this role on a weekly basis. The IDVA’s role is
to read through all the cases listed for the SDVC day, to identify
any that are already being supported by ADVANCE and to
gather information from the survivor about any on-going risks,
and any requests she has from the hearing. For any cases that
are not being supported by ADVANCE, the IDVA will liaise with
the police to request that their services are offered. The IDVA
will then spend the day passing information to stakeholders,
making notes of the decisions made and then contacting
survivors to provide updates. The IDVA will also be available to
support survivors who are giving evidence in a trial. The
ultimate objective of the IDVA is to support the survivor in

anyway she deems appropriate.

SDVC coordinator: the court coordinator overseas and manages
all proceedings in the SDVC. During the week, the coordinator
tracks domestic violence cases to ensure they will be heard in
the SDVC. She also reviews all cases to ensure that all the
required information is included, and approaches stakeholders
when anything is missing. The coordinator will also monitor
court process and outcomes, and will raise problems in the
monthly SDVC steering committee. Senior representatives of
all the stakeholders involved in the SDVC attend this meeting.
While the SDVC coordinator has the objective of ensuring that

perpetrators of domestic violence are held accountable
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through conviction, the safety of the survivor is a priority over

successful prosecutions.

Dedicated probation officer: A dedicated probation officer is
available to provide information on previous convictions, risks
posed by the defendant, and to make recommendations for
sentencing. For sentencing, the probation worker will use
information from the other SDVC stakeholders, and make
recommendations based on on-going risk to the survivor. The
probation officer has also been provided with specialist
domestic violence training by STADV. The aim of the probation
officer is to ensure the most appropriate sentencing from the
perspective of the offender. However, additional domestic
violence training ensures that a more detailed risk assessment
is available to the probation officer in the SDVC in making their

recommendations.

1.3.2 The Impact Project

The Impact Project involved the introduction of three main
work streams that aim to: a) reduce the risk posed by
perpetrators; b) hold more perpetrators to account through
the criminal justice system; c) increase survivor confidence in
the Criminal Justice System. The Impact Project is based within
Hammersmith Police Station, and the team comprises three

roles:

Project manager: the project manager’s role is to oversee all
Impact Project operations, to supervise the case analyst and
criminal justice IDVA and to increase the number of cases
charged through providing legal expertise to officers. The role

is currently filled by the former Hammersmith SDVC dedicated
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prosecutor. This means that she has expert knowledge what
the CPS requires to charge cases. A large part of the Impact
Project’s goal is to increase the amount of evidence collected in
order to shift focus away from survivor testimony, and
therefore increase prosecutions. The project manager provides
training to frontline response officers in how to collect and
record evidence from the incident onwards, so that
prosecutors can use such evidence at a later stage. This also
involves providing one to one briefings to Community Safety
Unit (CSU) officers, who are responsible for investigating the
case after the incident. The project manager will then liaise
with officers regarding their cases, instructing them on actions
to be taken to increase the likelihood of the CPS accepting the
charges. Ultimately the project manager has the objective of
increasing the number of domestic violence cases charged and

eventually convicted.

Case analyst: the case analyst’s role is to review all domestic
violence cases coming into the CSU. As part of the Impact
Project’s partnership with the CSU, she has been given special
access to the police database. This is a rare occurrence for
anyone employed outside of the criminal justice system. Cases
will be analysed for the details and evidence gathered (such as
999 tapes, medical evidence, or additional witness statements).
Where evidence is missing, either the case analyst or the
project manager will approach the officer in charge of the case
to address this. The person in post had previously been the full
time Hammersmith SDVC coordinator, but the role has now
evolved so it is split equally between the Impact Project and
the SDVC. The ultimate objective of the case analyst is to
identify and address discrepancies in case files to increase the

likelihood of charging and eventually conviction.
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Criminal Justice IDVA: the IDVA offers practical support to all
survivors who consent to being supported. This includes
updating the survivor in the progress of the case, helping her
understand the criminal justice process, and being available to
support her at court. The IDVA will also provide support
outside of the criminal justice process, being a single point of
contact between all agencies working with a victim whilst also
supporting the survivor to utilise as many resources as
possible to lower the risk to her. The IDVA is co-located in
Hammersmith Police Station, working there 3 days a week,
meaning that she is available to take referrals, liaise with police
and support survivors at the police station. While the focus of
the IDVA is to ensure survivors have a better experience of the
criminal justice process, the ultimate aim of the IDVA is to

manage the risk as defined by the survivor.

Police Officers: The police station hosts the Impact Project in an
office within the Community Safety Unit or CSU. The CSU
focuses on domestic violence as well as hate crimes. The first
response officers who attend the incident will subsequently
refer the case to an investigating officer in the CSU for all on-
going proceedings. Both the first response officers and CSU
officers have attended domestic violence training, although the
CSU officers have more access to domestic violence specialism
through proximity to the Impact staff. As stated above, the
ultimate aim of Impact is to increase the number of cases
charged and convicted through enhanced evidence gathering.
From the police perspective their ultimate aim to increase the
sanction detection rate, a police term, which refers to the
percentage of recorded offences that result in a sanction
against the suspect. In this sense the officers and Impact have
similar objectives. However, similar to voluntary sector

employees in the SDVCs, Impact staff must maintain survivor
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safety as central.

The Impact Project has produced a report, which shows the

conviction rate at Hammersmith SDVC in the years before and

after the introduction of the Impact Project. The report

published by the Impact Project covers the years 2011-2018.

The results are shown the table 1.1.

Each period up to 2017 has seen a steady increase in the

number of domestic violence cases being charged and sent to

court for prosecution. Interestingly, although 2015/16 saw an

increase in those charged, this did not translate into

convictions as this period saw a significant dip in those

convicted. It is hard to know for certain why this might be.

Suggestions put forward by stakeholders point to this being a

period of significant change, with the introduction of the

Impact Project creating a certain amount of upheaval. Further,

the SDVC coordinator who was previously working full time in

that post, began working a dual role as court co-ordinator for

Hammersmith as well as the case analyst for Impact Project.

Initially it was expected that placing the SDVC coordinator in

the Impact Project would ensure that domestic violence cases

22

Hammersmith | 2011/12 | 2012/13 | 2013/14 | 2015/16 | 2016/17 | 2017/18
SDVC Baseline Q1
No. Charged 154 155 212 231 258 74
and
prosecuted
No. Convicted | 100 92 144 171 188 62
Proportion 64.9% 59.4% 67.9% 44.0% 72.9% 83.8%
Convicted

Table 1.1




had specialist attention from the point of incident, and
therefore less work would be required by the time cases
reached court. However, the member of staff in post as co-
ordinator/case analyst found that initially there was significant
work required in devising standard procedures, and training
and briefing police officers. However, while the upheaval of
making the co-ordinator part time and launching a new project
at the police station may have been significant, it seems
unlikely that her position alone would account for such a steep
fall in convictions. Stakeholders involved in both programmes
also pointed to a large influx of new officers in the CSU at
Hammersmith in July 2015, with previous officers being
deployed elsewhere. Stakeholders informed me that this meant
the loss of experienced and trained officers, and it took
considerable time to locate, brief and train the new officers at

the police station.

While we cannot know for certain, the theory that the 2015/16
dip in convictions was related to the programmes teething
problems may be further evidenced by outcomes in
subsequent years. In 2016/17, Hammersmith saw a leap in
convictions to a rate higher than before the introduction of
Impact. Further, the first quarter of 2017/18 has seen a
conviction rate of 83.8%, significantly higher than the 75.4%
for the CPS nationally (CPS, 2016). However, it should be noted
that the CPS data covers all domestic violence cases, while

Impact data relates only to those charged.

The data collected as part of this thesis alongside the data
published in the Impact Project report has provided some
context for what the SDVCs and the Impact Project are trying to
achieve. Further, it has highlighted some of the problems

involved in launching a new programme, and how difficult it
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can be to identify what influences outcomes. These tables have
provided important context for what Hammersmith SDVC, and
more recently Impact, are achieving in terms of convictions.
However, while perpetrator accountability through conviction
is an important aim of both programmes, this is only one part
of the service. This thesis will focus on centring the survivor,
and how these initiatives empower survivors to lower the risk

to them.

1.4 Domestic Violence

Throughout this thesis the phrases ‘domestic violence” and
‘survivors of domestic violence’ will be used. However, the
word ‘violence’ may not reflect the numerous other types of
behaviours that distinguish this phenomenon from other types
of abuse. Indeed, use of the word ‘violence’ over abuse may
invite others to decide that domestic violence has not occurred
unless bruises and broken bones can be seen. It is important to
note that while violence does indicate abuse, abuse does not
necessarily indicate physical violence. Therefore the word
violence will be used instead of abuse to reflect the reality of
what is being described, using the most encompassing

interpretation of that word.

Similarly, the word ‘domestic’ does nothing to identify who is
being abused and by whom. The Home Office definition states

that domestic violence is:
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Any incident of threatening, abusive or violent behaviour
(psychological, physical, emotional, sexual or financial),
between two people who are, or have been in an intimate
relationship, or family members, regardless of gender or
sexuality (Home Office, 2005, p. 7).

While this definition does narrow the parameters of who can
be said to have committed domestic violence against whom,
interestingly, this definition does not identify the phenomenon
as being gendered. And despite the fact that empirically
speaking most abuse is done by men, against women, in recent
years this is becoming increasingly ‘controversial’ in popular

discourse (Stanko, 2000).

The claim of sexual symmetry in the prevalence of violence in
intimate partners has existed for some time. In the late 1970’s
Straus utilised data from the U.S. national survey, to make the
claim that women were actually more likely to use violence in
the context of a relationship than men (1979). Later surveys by
Straus and Gelles (1986) found that 11.6% of husbands and
12.1% of wives were victims of their spouse’s abuse. Steinmetz
(1977) then used the same survey to make the claim that there
was a serious and unrecognized phenomenon of ‘battered
husbands’ and a ‘battered husband syndrome.” Steinmetz and
others championing the theory of sexual symmetry maintain
that violence in relationships comes down to ‘violent couples’
rather than a problem of men beating women (Straus, Gelles
and Steinmetz, 1980; Steinmetz, 1981, 1986; Shupe, Stacey and
Hazelwood, 1987; Steinmetz and Lucca, 1988).

However, the evidence that domestic violence is a gendered
crime is substantial, both nationally and globally. International
studies estimate that between 40%-70% of all female murder

victims are killed by their partners or former partners
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(depending on the country) (Krug et al., 2002) and that
approximately one in four women will experience domestic
violence in their lifetime (Council of Europe, 2002). Nationally,
two women are killed every week at the hands of a partner or
ex-partner (Povey, 2005; Coleman and Osborne, 2010) and half
of all women murdered in the UK are dead as a result of
domestic violence (Home Office, 2001; Povey, 2005; Osborne,
2012). Comparing like with like, 7.5% of women and 4.3% of
men reported having experienced some type of abuse in the
last year and overall 30% of women and 16% of men had

experienced domestic violence since the age of 16 (ONS, 2017).

While these figures indicate a substantial weighting towards
women as victims of violence, the extent to which men
experience incidents of violence cannot be said to be
insignificant. Certainly, it is true that men do experience
violence within the context of a relationship. However, further
analysis is required for a fuller picture of the dynamics at play.
Although we see that UK men experience domestic violence at
arate of 1in 9, understanding the impact rather than
individual instances of violence adds crucial nuance to the
picture. In 1992 Dobash and Dobash et al. published a detailed
response to claims of gender symmetry in partner violence,
maintaining that over-reliance on data from individual self-
reporting ignores the swathes of empirical evidence that

women disproportionately experience violence and abuse.

Evidence shows that women experience significantly higher
rates of severe and dangerous violence including death, injury,
and hospitalisation (Mirrlees-Black, 1999; Archer, 2000;
Tjaden and Thoennes, 2000; Johnson and Bunge, 2001; Gadd et
al, 2002; Kimmel, 2002; Saunders, 2002; Walby and Allen,
2004). Women are also more likely to experience repeat

victimisation, a longer history of violence, post-separation
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violence and stalking, fear, threats and intimidation (Jacobson
et al., 1994; Mirrlees-Black, 1999; Budd et al., 2000; Tjaden and
Thoennes, 2000; Hamberger and Guse, 2001; Johnson and
Bunge, 2001; Dasgupta, 2002; Gadd et al., 2002; Saunders,
2002; Walby and Allen, 2004). Lastly, violence from men is the
leading cause of harm to women between the ages of 16-44,
not only in the UK but globally (Heise, 1994). The leading cause
of harm towards men of a similar age is suicide and self-harm

(ONS, 2015).

Dobash and Dobash et al (1992) suggest that the mistaken
belief that men and women experience abuse at a similar rate
lies in a combination of an over-reliance on self-report studies
at the exclusion of other evidence, and a lack of theory on
intimate partner relationships. With that in mind, a better
analysis of power dynamics is necessary to illustrate the
theoretical underpinnings of such abuse. The steep inequality
in who ‘does’ and who has violence ‘done’ to them is reflective
of patriarchal gender relations. As will be discussed in the
subsequent sections, feminists disagree on the roots of
violence against women, and therefore the roots of women’s
oppression. Regardless of how this began, feminists agree that
men experience considerable power and privilege over women
both institutionally and personally. Male perpetrators use
violence and abuse to increase their power and maintain their
position over women. It is this dual nature of power imbalance
that women face in the home alongside institutional
marginalisation outside the home that can explain the inferior
response from the police and courts. Indeed, institutional bias
sees a male dominated justice system failing to hold male
perpetrators to account because women are structurally

devalued (Okin, 1989).
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In summary, the term ‘domestic violence’ will henceforth refer
to all forms of abuse in the context of an intimate partner
relationship where men are the perpetrators of violence
against women. For the purpose of efficiency, domestic

violence will henceforth be abbreviated to DV.

The initial arguments found in this section lay an important
contextual foundation for why it has been the women’s
movement that has been the bastion of change with regards to
DV, and why some feminists feel that reform of the criminal
justice system is so crucial. The next section will therefore
discuss the range of feminist perspectives on women'’s

oppression and criminal justice reform.

1.5 Feminist Perspectives on Criminal Justice

Throughout this thesis, a number of different criminal justice
strategies will be discussed and analysed. The approaches |
will present are associated with different feminist perspectives
on how to view and treat violence against women in the home.
Radical and liberal feminist perspectives have tended to
dominate the discourse around the criminal justice response to
DV. Part of the reason for this may lie in how these
perspectives conceptualise gender inequality, as they lend
themselves to a response to DV based in criminal justice. Other
feminist perspectives, such as Marxist feminism and
intersectional feminism, have tended to be critical of feminist
approaches to inequality that focus solely on gender, and
intersectional feminists have problematized approaches that
seek gender equality through criminal justice. In order to
ground the discussion and analysis of these approaches to DV

it is important to define different feminist theories of gender
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inequality and how they relate to different criminal justice

approaches.

1.5.1 Radical Feminism

Radical feminism is distinguished in its conceptualisation of
gender inequality as being based in men’s total domination
over women in a system of ‘patriarchy’. Patriarchy describes a
system in which all men are in positions of power over all
women, and is not related to any other form of social
inequality. Radical feminists espouse different positions on the
roots of male domination, with many placing it with the
appropriation of women’s sexuality and bodies, and others
seeing male violence as the root cause in itself (Brownmiller,
1976; Firestone, 1974; Rich, 1980). In essence, the system of
male domination originated at the point at which men
discovered they could overpower women physically and
sexually, with the threat of violence acting as a constant check

on women’s agency.

This conception of the roots of male violence has influenced
radical feminist approaches to DV. Radical feminist approaches
to criminal justice have emphasised the importance of the
societal-level changes needed to end patriarchy. This ‘greater
good for all women’ approach therefore translates into strict
mandatory arrest and no-prosecution policies; widespread
recourse to the criminal justice system for survivors; and a
reconfiguration of DV as a public ‘crime against the state’: all of
which sends the message to society that the state opposes
violence against women (Cassidy, 2006; Hanna, 1996). Social
change is the ultimate goal of the radical feminist approach to

criminal justice, which maintains that prosecuting violence
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against women facilitates a less patriarchal society (Cassidy,
2006; Daly and Chesney-Lind, 1988; Dempsey, 2007; Hanna,
1996; Nichols, 2014).

1.5.2 Marxist Feminism

A Marxist-feminist analysis identifies current power relations
between men and women as being related to the division of
labour within capitalist societies. In essence, the division of
labour under early capitalism dictated that men were waged
workers, employed outside the home, and women were
unwaged workers forced to ‘sell’ their labour in exchange for
‘maintenance’ from their husbands wage (Dalla Costa, 2008).
Whereas men were at some liberty to seek work anywhere
they wished, women (through the institution of marriage)
would be entirely reliant on their husband’s wage to survive,
and would not be at liberty to seek better conditions
elsewhere, even if she were neglected or abused by her current
husband. This rigid separation of productive, working, public
life from the ‘unproductive’, private sphere has been identified
by many as the roots of the historical acceptance of violence
towards women in the home (Federici, 2012). Women have
traditionally been confined to the private sphere, and where
problems have arisen, it has not been the responsibility of the
public to intervene, as the privacy of the home has traditionally
been ‘gloried’ as the last frontier that can ‘keep souls alive’,
away from the hardships of work and the outside world

(Federici, 2012).
Some Marxist Feminists have proposed reform of the criminal

justice system so that survivors of male violence have recourse

to stop abuse (Rafter and Natalizia, 1981). However, Marxist
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Feminist attention to criminal justice approaches to DV in
general has been minimal compared with radical and liberal
approaches. That said, the theory has been influential in
identifying and theorising the private and public spheres as
being related to women’s oppression, which has provided
some explanation for the lack of institutional response to DV

for many DV activists (Pahl, 1985).

Although Marxist Feminism is not a concept that will be
referred to in relation to policy responses to DV in this thesis, it
provides a grounding for the different conceptions of women’s
oppression, and contextualises other feminist approaches to
criminal justice. Additionally, intersectionality defines social
class as one of the major power structures influencing peoples’
lives, and therefore a class analysis has been utilised as part of

my framework for data analysis.

1.5.3 Liberal Feminism

Unlike Marxist and radical feminist theory, liberalism does not
posit an overarching analysis of the roots of women’s
oppression. Rather, focus lies on the denial of equal rights to
women on the same basis as men, and the argument that sexist
attitudes serve to maintain inequality between the sexes

(Walby, 1990).

The focus for liberal feminism is on the right of individual
women to self-determination and freedom. As it stands,
customary and legal constraints are the primary obstacle to
women'’s freedom, and therefore the liberal feminist project
focuses on achieving legal and political parity with men.

Therefore, focus on criminal justice responses to DV focuses on
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reforming criminal justice institutions to increase choice for
individual survivors. In practice this has meant a focus on
changing systems and procedures in the police and courts to
minimise sexism. Liberal feminists are also critical of
approaches that remove survivor choice in criminal justice
proceedings, such as the mandatory arrest and no-drop
prosecution strategies favoured by radical feminists. For some
liberal feminists, the removal of choice from individual
survivors perpetuates gender inequality by defining women'’s
lives through paternalism (Kuennen, 2007, 2010; Mills, 1999,
2003). Liberal feminist approaches maintain, therefore, that
systems and institutions ought to be reformed to provide
protection for survivors of DV, but that survivors should be

free to decide whether or not to utilise them.

1.5.4 Intersectional feminism

Kimberle Williams Crenshaw (1991) coined the term
‘intersectionality’; however, intersectionality has its roots in
the black feminist movement, which has been critical of
mainstream feminism'’s focus on the white, middle class
woman'’s experience of oppression. In the 1970s and 1980s,
this became a central debate amongst black women in the UK
and the US who felt that their interests were being
marginalised. This critique was first articulated as the need for
an ‘integrated analysis and practice’ by the Combahaee River
Collective in 1977, which in turn led to the adoption of a ‘triple
jeopardy’ approach to racism, sexism and classism (Evans,

2015).

Crenshaw developed this critique by demonstrating the ways

in which black women'’s interests are frequently marginalised
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through a singular focus on either ‘class’ or ‘race’ or ‘gender’,
despite the fact that many black women experience oppression

at the intersection of all three.

In 1989, Crenshaw used the example of the legal case
DeGraffenreid v. General Motors, to illustrate the particular
oppression of black women. In this case, black women had
been fired under a ‘last hired-first fired’ round of lay offs. This
led the women to take action against General Motors for
discrimination on the grounds of ethnicity and gender, as the
company did not hire black women before 1964. However, the
court directed that the women must make their claim either as
women or as black workers, meaning that General Motors
could avoid litigation on either ground by demonstrating their
employment of white women, and black men (Crenshaw,
1989). Through such an example, Crenshaw demonstrated a
unique reality, whereby the failure to understand the
intersecting oppression these women experienced had left
them with no legal recourse to protect themselves against

injustice.

Since Crenshaw presented her analysis of black women
workers, the concept of intersectionality has developed
further. It has been variously described as a theory, a
methodology, a paradigm, a lens or a framework. Through such
discourse, many definitions have been proposed. But for our

purposes, intersectionality can be defined thus:
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Intersectionality promotes an understanding of human
beings as shaped by the interaction of different social
locations (e.g., ‘race’/ethnicity, Indigeneity, gender, class,
sexuality, geography, age, disability/ability, migration
status, religion). These interactions occur within a
context of connected systems and structures of power
(e.g., laws, policies, state governments and other political
and economic unions, religious institutions, media).
Through such processes, interdependent forms of
privilege and oppression shaped by [class], colonialism,
imperialism, racism, homophobia, ableism and
patriarchy are created (Hankivsky, 2012a).

Black and intersectional feminists have problematised the use
of the criminal justice system to further gender inequality,
especially when this is put forward at the expense of other
forms of oppression. Some black and intersectional feminists
have labelled responses to DV that are rooted in criminal
justice as ‘carceral’ feminism (Sokoloff and Dupont, 2005;
Bumiller, 2008; Sudbury, 2016; Sweet, 2016). In particular,
there has been criticism of criminal justice strategies that leave
some more vulnerable to punitive measures than others (such
as minority men and women, or poor communities). Although
intersectional criminology has gained considerable momentum
in the US over the last three decades, in the UK this is been
more limited (Parmar, 2017). Nonetheless UK based
intersectional researchers have contributed to a growing body
of intersectional research on DV such as through a focus on the
abuse of Asian women (Wilson, 2015; Gill and Harrison, 2016),
or a focus on disability (Thiara, Hague and Mullender, 2011)

for example.

Although these definitions of different sections of the feminist
movement provide an identifiable guide to different
approaches to DV, it should be noted that in practice there is a

great deal of overlap between these positions. Although action
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on DV began with the women’s liberation movement, those
active on DV did not necessarily develop their own coherent
theory on the roots of women’s oppression. As Shepard and
Pence argue, "safety became to the battered women's movement
what liberation was to radical feminism” (1999: p. 6). However,
approaches on the best route to safety and/or liberation are
clearly influenced by the different feminist positions discussed
here. How this happens in practice will be discussed

throughout this thesis.

1.6 Intersectionality and Social Locations

As will be discussed in the chapter on methodology, I took the
decision to apply an intersectional framework to the data
collected, as this was felt to be most applicable. The term social
locations will be used as a summary term, which refers to the
groups that people belong to based on their position in history
and society. Everyone has a position in society based on their
gender, ethnicity, geographic location, sexuality, social class,
ethnicity and disability to name a limited few (Anthias, 2002).
This term is chosen for its capacity to encompass all possible
social groups, without naming and privileging some over
others. Through this research, survivors’ from a number of
social locations were either discussed by respondents or

observed in court.

One of the challenges of intersectional research is being truly
sensitive to the “matrix of domination” (Collins, 1990) may be
an obstacle to in-depth analysis. On the other hand, failure to
reflect on the multiplicity of social locations has invisabilised

some groups (Evans, 2015).
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The aim of this research has been to examine the provenance
of a number of criminal justice strategies through the literature
review, and then analyse how such strategies impact survivors
from a number of different social locations. However, it is
important to define the social locations that will be discussed,
to provide context and grounding for the analysis chapters.
Gender has not been provided with a section here as it is the
social location that underpins all others, as the reality of DV is
that it is gendered - and this has been discussed at length in

the sections proceedings this.

1.6.1 Class

Social class is a subjectively defined concept based on a model
of social stratification in which people are organised into a set
of hierarchical social categories. There is no agreed upon
definition of class but the Marxist concept of class is perhaps
the most influential understanding and will therefore be used

here.

Marx identified capitalism as the system that defines current
social divisions. The capitalist mode of production designates
people into either a property owning class, the ‘bourgeoisie’,
who own the means of production, or a working class, ‘the
proletariat’, who are forced to sell their labour in exchange for
a wage (Sayer, 1989). Women'’s historical relationship to the
capitalist system was discussed in the sub-section on Marxist
feminism above. Today, manual workers account for a much
smaller proportion of the population compared with the form
capitalism took when Marx was writing over 100 years ago.
While the mid 20t century witnessed an increase in living

standards for workers, the last 30 years have been
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characterised by de-industrialisation and neo-liberal economic
polices: prioritising free trade, deregulation, privatisation and
low government spending (Payne, 2006). For the working and
non-working poor this has translated into a combination of
high unemployment rates; insecure and low pay for those in
employment and increased homelessness (Ostry, Loungani and
Furceri, 2016; Shelter, 2017). The current economic terrain has
made it even more difficult for survivors of DV to end abuse, as
access to financial independence and safe and secure housing

is increasingly lacking (Kelly, Sharp and Klein 2016).

1.6.2 Ethnicity

As with class, ethnicity or ‘race’ are both highly disputed terms,
with little consensus on meaning. What is clear is that the term
‘race’ is relatively modern. Kumar (1978) characterises this
new language as a product of the ‘Great Transformation’ of
Europe and its colonial expansion from the late fifteenth
century onwards. Through their global exploration, Europeans
came into contact with unfamiliar human societies, whose
physical appearance was different from their own. This first
encounter rapidly developed into conquest and a
reconfiguration of the ancient institution of slavery into the
one that would fit the requirements of colonial expansion and
capitalist production (Davis, 1984; Payne, 2006). Europeans
attached notions of superiority to the colonial campaign, which
in itself required justification. Through the exploitation of
physical differences between the conquerors and those
conquered, a distinctive way of explaining human variation
emerged (Payne, 2006). By the mid-19t century,” race’ science
was considered a legitimate form of knowledge production,

which characterised human variation in terms of divisions
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between static and hierarchically ranked ‘races’, delineated by
biological difference. By the mid-20th century, the horrors of
the Second World War and the holocaust discredited race
science. Nonetheless, biological notions of ‘race’ and racism
have persisted in political and social discourse, as a result of
which inequality and discrimination between white people and
ethnic minorities persists in areas such as education,
employment and attention from the criminal justice system

(Modood et al., 1997; Bhatti, 1999; Lammy, 2017).

In the case of DV, this means that female survivors from ethnic
minorities may face gendered violence from an intimate
partner, alongside racial discrimination in a white supremacist
society. The issues relating to ethnicity and DV will be
discussed throughout this thesis. At this point the important
thing is to set out the terms that will be used in relation to
ethnicity. To reflect the fact that ‘race’ science has long been
discredited, this word will henceforth no longer be used.
Instead, ethnicity will be used to reflect cultural, rather than
physical variation between groups under discussion. Lastly,
‘people of colour’ or ‘women of colour’ will be used to refer to
all non-white people. The decision to use the term ‘women of
colour’ is related to its roots in the anti-DV movement in the
1970’s, when the term was coined to include all women
experiencing multiple layers of marginalisation based on
gender and ethnicity (Silliman et al., 2004). Furthermore,
intersectional researchers commonly use these terms and
therefore their use here provides continuity with longstanding

discussions in intersectional theory.
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1.6.3 ‘Honour’ Based Violence

In recent years, public discourse has become increasingly
concerned with the issue of ‘honour’ based violence (HBV).
Broadly speaking HBV refers to any form of violence against
women in the context of a patriarchal family and social
structure that is committed in order to maintain a value system
based on norms and traditions concerned with ‘honour’ (Gill
and Brah, 2013). A number of different forms of abuse are
included under the umbrella of HBV, including: forced
marriage; female genital mutilation; assault; rape; and murder.
Where the term ‘honour’ is used, it will be enclosed in speech
marks to challenge any notion that the perpetrators are
morally defensible, as well as to problematize the term (Gill,

2009).

There is a tendency in the West to see HBV as related to
specific cultural traditions found in Muslim communities
(Piper, 2005). It should be understood, though, that scholars
argue that contrary to the dominant ideology, HBV crimes are
not confined to a particular religion, culture, type of society or
social stratum (Mojab and Abdo, 2004; Ortner, 1978). As HBV
is an increasingly politicised category that is often exploited in
Islamaphobic narratives, there is a danger that specialist
attention that highlights HBV as an unusual form of violence
against women will reinforce orientalist tropes (Gill and Brabh,

2013; Payton, 2014).

Such difficulties pose significant obstacles to survivors of HBV
who may experience gendered oppression from their family, as
well as xenophobic oppression from wider society and the
institutions that they may need to access to stop the abuse.

This will be discussed in more detail in the Chapter 5.
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1.6.4 Disability

As with the other categories discussed so far, disability is a
contested concept. The medical model has traditionally
characterised disability as a distinct pathology of physical and
mental defects located in the body of ‘afflicted’ individuals
(Slorach, 2015). This model has become increasingly
challenged and contrasted with the social model of disability,

which outlines how a disabling society operates in practice.

The social model positions disability as a social construct and a
‘dynamic and culturally determined interaction between a
person’s individual function and the social meaning and
response imposed upon that function’ (Howe 1999, 2). This
framework points to social and attitudinal barriers created by
society which fails to acknowledge and address the needs of
disabled people, in itself ‘disabling’ them (Union of Physically
Impaired Against Segregation, 1976; Shakespeare and Watson,
1997; Corker and Thomas, 2002; Swain et al., 2004).

The medical model has nonetheless remained dominant, and
the roots of current conceptions of disability have also been
linked to its relationship with the labour market. For example,
Marxist theory has placed the origins of modern day disability
oppression in its relationship to capital. Namely, that from the
moment the economy was organised based on wages provided
in exchange for labour, people with disabilities have been
deemed unprofitable compared to able-bodied workers and
have thus been marginalised or excluded from society on that
basis (Slorach, 2015). A society which determines the utility of
its citizens on the basis of their productivity disables those
with particular ailments, marginalising them and refusing to

meet their needs. The vast majority of those with disabilities
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must therefore rely in some way on able-bodied people to
survive. This places able-bodied people in positions of
enormous power over those with disabilities, leaving them
extremely vulnerable to abuse. This will be explored in further

detail in Chapter 4.

1.6.5 Immigration

Although migration can be traced back to the earliest human
activity, 1.75 million years ago, it has become an increasingly
politicised and contested activity in recent years. In the UK, the
post-war period has seen mass migration; initially this was
largely from countries belonging to the former British Empire,
but more recently migration to the UK has occurred through
the freedom of movement afforded to those within the
European Union (EU) (however this is due to change after
Britain’s referendum vote to leave the EU). People may also
settle in the UK through application as an asylum seeker, under
the United Nations 1951 Refugee Convention (Koopmans et al.,
2005). It is also possible to migrate to the UK with visas

relating to employment, study or family union.

Migration in almost any form has become increasingly
controversial in both public and political discourse, with an
Ipsos Mori poll finding that immigration was the biggest
concern for UK voters in 2016 (Ipsos MORI, 2016). A further
survey, conducted by British Social Attitudes (BSA) found that
Britain’s decision to leave the EU was largely based on anti-
immigrant sentiment (Swales, 2016). The years preceding the
EU referendum saw increasingly strict immigration controls

for non-EU migrants, and further criminalisation and detention
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for those contravening regulations (Joint Council for the

Welfare of Immigrants, 2017).

It has been argued that immigration controls should be
categorised as a form of institutionalised racism, based on the
tendency for the strictest regulations to be placed on those
from non-white countries (Hayter, 2004). This has often been
compared with the freedom of movement afforded to the
largely white EU member states (Koopmans et al., 2005).
However, the recent decision to leave the EU may suggest a
shift in British ethnic self-conceptions to exclude all non-native

people.

These issues create a host of problems for migrant survivors of
DV. UK immigration laws frequently bind migrant women to
their perpetrators, who may be their sponsor in obtaining legal
status (Raj and Silverman, 2002; Joshi, 2003). Non-EU migrants
are also usually prevented from receiving any financial support
from the state due to their status as people with ‘no recourse to
public funds’ (Gill and Sharma, 2007). Although the recent
Destitute DV (DDV) concession makes an exception for women
in the UK on a spousal visa, this does not address the situation
of all migrant survivors, with many eligible applications denied
(SBS, 2014). The status of migrant survivors will be discussed

in more depth in Chapters 4 and 5.

1.7 Partnership

Multi-agency partnerships have largely been perceived as the
answer to long-standing problems in the policing and
prosecution of DV cases. The multi-agency approach has been

a formal approach to tackling DV since the official
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encouragement of Domestic Violence Forum’s (DVFs)
promoted by the publication of Home Office guidance in the
1990s (HOC, 1990). Very much a precursor to the current
MARAC system and operating similarly, DVFs involved various
statutory and voluntary organisation (police, courts, women’s
refuges, advice services and relevant local authority
departments) attending regular meetings to share information
on DV cases with the aim of addressing problems in practice

and policing (Hague, 1997).

Since this early example of multi-agency practice, the strategy
of partnership on DV has widened considerably. Many of the
UKs current DV initiatives are based on some form of
partnership, often between voluntary and statutory agencies.
In 2005, New Labour announced the National Domestic
Violence Delivery Plan. There were seven working objectives,
which included the aims of increasing the rate of DV reporting
and to increase the rate of perpetrators brought to justice.
With this in mind, the government rolled out Specialist
Domestic Violence Courts and Independent Domestic Violence
Advocates nationally, both programmes that rely on multi-
agency partnership between voluntary and statutory sectors.
Building on the 2005 policy, the government then announced
the national introduction of MARACSs, as a means on managing

the risk identified by IDVAs (Hester and Westmarland, 2005).

There has therefore been a significant shift in DV policy, from
one based on minimal statutory responsibility and towards a
national role out of initiatives based on multi-agency
partnership. However, while this may be a sign of a cultural
shift, strategies based on partnership have not come about
without difficulties. For one, who is ‘in’ the partnership and

who is ‘out’ has presented problems since the
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institutionalisation of multi-agency practice. Specialist
services for BME survivors have critiqued that such
partnerships, which tend to rely on criminal justice measures,
fail to take account of the fact that minority women tend not to
come to notice through the criminal justice system, and often
do not want this kind of remedy. Further, this has led to a
situation in which specialist BME services are increasingly
defunded and shut out of the national partnership agenda (Gill
and Banga, 2008).

The introduction of criminal justice partnerships on DV could
be seen as developing out of the penal voluntary sector, which
is defined as “charitable and self-defined voluntary agencies
working with prisoners and offenders in prison and
community-based programmes” (Corcoran, 2011, p. 33).
Although most criminal justice partnerships on DV are aimed
more towards working with the survivor of abuse than
working with the perpetrator, the aim of perpetrator
accountability ensures they would qualify under this
definition. For some criminologists, the increase in the penal
voluntary sector coinciding with disinvestment in the welfare
state, represents an ideological shift towards a markestised,
criminal justice solution to social ills (Maguire, 2012). This will

be discussed in more depth in the policy chapter of this thesis.

1.8 Survivor Safety

Widespread, practical attention towards the safety of DV
survivors largely began with the feminist movement in the
1970s. The part of the movement focusing on who was then
called ‘battered women’ began in Britain in 1971 when

feminists established the Goldhawk Road Women's Liberation
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Movement Centre in Chiswick, London. Quickly, women began
disclosing to each other the server abuse they experienced
from their partners (Pizzey, 1974; Sutton, 1978; Dobash and
Dobash, 1979). The desperate need for services and support
became evident after a woman escaping her violent husband
was allowed to use the centre as emergency accommodation,
and the decision was then taken to transform the centre into a

24-hour refuge for women fleeing DV.

Over the succeeding 40 years refuges, helplines, self-help
groups and advocacy all grew out of this grassroots movement.
Although they were practically different, they were all rooted
in the principle of providing a safe space for women to talk
about what had happened to them, be believed and respected
and through this able to explore their options (Kelly, Sharp and
Klein, 2014).

As discussed under the concept of partnership above, efforts to
safeguard survivors of DV soon expanded into statutory
service provision through the criminal justice system, as well
as housing, civil courts and children and adult social services
(Hester, 2013). Over time, all of these remedies have been
developed into two main areas of DV intervention: survivor
focused support that includes voluntary sector services,
advocacy and re-housing; and more perpetrator orientated
interventions such as those through criminal and civil justice
systems and perpetrator programmes (Home Affairs Select
Committe, 2008). Although all of these interventions are
different in nature, improving survivor safety remains the

overall aim.

Over the last 15 years, there has been significant attention

made towards integrating the identification, assessment, and
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management of risk into the mainstream response to DV in the
UK (Robinson, 2010a). In 2005, a new national infrastructure
focusing on risk and DV was introduced in the Domestic
Violence National Action Plan (Home Office, 2005), as
mentioned above. Independent Domestic Violence Advocates
(IDVAs) were to play a crucial role in assessing and responding
to risk. Soon after the national role out of the IDVA model, a
common risk assessment tool was launched with ACPO in
2008. The tool was previously known as the CAADA/DASH risk
assessment checklist and has recently bee renamed the
SafeLives/Dash (Howarth et al., 2009; SafeLives, 2015).
Further, in 2008 the Tackling Violent Crime plan recognises DV
as a priority area with IDVAs and Multi-Agency Risk
Assessment Conferences (MARACS) as the core strategy in risk
reduction. MARAC is a forum where agencies (e.g. police,
schools, domestic violence services, health services, social
services, probation) attend a monthly meeting to coordinate
the response to the highest risk DV cases in the local area

(Smartt and Kury, 2006; Matczak et al., 2011).

Through the advent of IDVAs and MARACs, there has been a
concerted effort to both assess risk, and standardise the
response to risk nationally. However, concerns have been
raised that the risk-focused model is diverting resources away
from community-based work and towards criminal justice and
statutory focused solutions (Coy and Kelly, 2011). Further,
there has been disquiet around a strategy that streamlines
resources to those designated high-risk, as those assessed as
standard risk may inadvertently experience an escalation in
abuse as a result of the reduction in early intervention support
(Select Committee on Home Affairs, 2008). Indeed, two UK
studies found that in around a third of domestic homicide

cases, there were very few previous incidents of assault, and
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hardly any contact with agencies (Dobash et al, 2007; Regan et
al, 2007). Further, the only common forms of abuse found in
these cases were high levels of coercive control and jealous
surveillance, and whilst included on the SafeLIves/DASH,
would not alone constitute high risk. Despite the increased
attention and resources on survivor safety and risk, there
remains little agreement on the remedies and strategy most

likely to achieve this goal.

1.9 Survivor Criminalisation

Those who are critical of some criminal justice remedies for
DV have raised survivor criminalisation as a concern. For
some, the increase in the arrest and dentition of survivors and
of women more generally is an unintended consequence of
policies that were intended to criminalise male perpetrators
(Shepard and Pence, 1999). Others maintain that the
criminalisation of innocent but vulnerable people is an
inseparable reality of the wider criminal justice system, and an
inevitable consequence of any increase in criminal justice
powers (Allard, 2016). Either way, criminal justice policies
have been associated with an increase in the arrests of women
(Buzawa and Buzawa, 1990, 1996; Mills, 1998; Federal Bureau
of Investigation, 2004; Hester, 2009). This trend is largely
associated with the question of whether survivors or the state
should hold ultimate control over criminal justice proceedings
in abuse cases. The arrests of survivors or women more
generally has been linked to both the arrest and prosecution
stages of DV cases. In the first instance, mandatory and pro-
arrest policies dictate that police officers must make an arrest
wherever there is evidence of a disturbance, which has been

linked to an increase in the arrests of women more widely
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(Buzawa and Buzawa, 1990; Hester, 2009). Mandatory or ‘no
drop’ prosecutions are more directly associated with the
arrests of survivors; as such policies have relied on the arrest
of survivors to forcibly give evidence in cases of DV. Although
such a policy has rarely resulted in a conviction for survivors
deemed to be in contempt of court, the strategy does
nonetheless rely on the physical detention (or threat of

physical dentition) of survivors of abuse (HMCPSI, 2016).

As discussed above, feminists from the radical, liberal and
intersectional traditions have each put forward an analysis of
the criminal justice response to DV, and the extent to which it
can or should be utilised to support survivors. These

arguments will be discussed further in chapters 5, 6 and 7.

1.10 Victim Rights

The status of victims of crime has transformed over the last
century. In the study of criminology, the study of victims has
shifted from the margins of theory to an established discipline
of victimology. The criminal justice system has changed
considerably from treating victims as an after thought and
instead employing a ‘victim focused’ agenda (Zedner, 2002, p.
419). It was during the post war period of welfarsist focus
that victims of crime began to receive serious academic and
policy attention. A political shift at this time had expanded
government responsibility to include providing citizens with
protection from ‘disease, squalor, and ignorance, idleness, and
want’ (Mawby and Walklate, 1994, p. 70). Influenced by the
turning tide in welfare reform, social reformer Margery Fry
utilised the principles of collective responsibility and social

insurance to contend that the state was obliged to compensate
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victims of crime (Dignan, 2005). Although it was a
considerable time after the post-war welfarist period that saw
a growing interest in the victimisation of women, this
precursor opened up a space and language through which
feminists could make legitimate demands on the state. Indeed,
the advent of the battered women’s movement of the 1970s
saw intense criticism of a criminal justice system which
tended to dismiss such crimes as ‘domestic’ or ‘family affairs
(Cretney and Davis, 1997a). As discussed above, the
subsequent criminal justice response of introducing a pro-
arrest policy and witness summons’ to compel survivors to
give evidence were intended to improve the wellbeing of
victims of DV, by mandating the arrest and conviction of
perpetrators of such crimes. However, the compulsory nature
of such policies has been criticised as heavy-handed, as the
decision to arrest and prosecute lies with the state rather than
the victim or survivor (Schechter, 1982). While the police may
not be obliged to make arrests in all DV cases in the UK, the
introduction of Key Performance Indicator (KPI) set arrest
targets at 80% for DV incidents, thus instituting a pro-arrest
policy (Hoyle, 2008). While survivors of abuse frequently call
the police for help, research suggests that a significant
number do not want this to result in arrest, and the majority
do not want to initiate a prosecution of their perpetrator
(Hoyle and Sanders, 2000). Nonetheless, a pro-arrest policy is
often deployed regardless of the wishes of the victim. At the
prosecution level, the justice system has long claimed that
victim withdrawal is one of the biggest barriers to successfully
convicting perpetrators of DV (Hall, 2009). Indeed, a report by
HMCPSI in 2004 found that victims retracted their statements
in 44% of domestic violence cases (HMCPSI, 2004). In practice
therefore, it does appear that victims are exercising their

agency to absent themselves from the criminal justice process.

49



The extent to which this is their ‘right’ however, continues to
be contentious, as policies that either compel witnesses to
give evidence or that continue proceedings in her absence
have been proposed as a response to high levels of victim
withdrawal (Hanna, 1996; Ellison, 2002). This raises
important questions about what is meant by ‘victim rights’, as
a conflict arises between the right of citizens to be protected
from potential abuse (assuming the justice system can do
this), and the right of victims to exercise autonomy over how
crimes committed against them will be responded to. This
relates to the radical and liberal feminist positions on the
criminal justice response to domestic violence discussed
above, and survivor autonomy is a key concept that will be

discussed throughout the literature review.

1.11 Survivors

At this point, it is essential to establish an understanding of
survivors of DV themselves. First of all, it is important to note
that the term ‘survivor’ will generally be used throughout.
This is done to reflect the considerable public discourse over
the past few decades, which has moved to empower those
who have experienced abuse by referring to them as such
over the alternative term ‘victim’ (Dunn, 2005). Early in the
battered women’s movement, feminists sought to
reconceptualise the language used to describe those women
who remained in abusive relationships. It was argued that
constructions of abused women as passive and trapped
tended to pathologise them as ‘victims’ without any agency
(Barry, 1979). Further, some contend that the powerlessness
associated with the term ‘victim’ has the double impact of

negating abused women'’s association with the term (as they
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may feel they do exercise agency) as well as stigmatising
women with the implication that they are somehow
responsible for their fate out of a learned helplessness

(Andrews, 1992).

Liz Kelly contends that the term ‘survivor’ as opposed to
‘victim’ began to be widely used in the early 1980’s (Kelly,
1988). Antithetical to the helplessness associated with the
term ‘victim’, advocates of ‘survivor’ maintain that its
superiority is found in the overtones of strength and agency.
Perhaps unsurprisingly, a feminist movement that was at the
time building a national network of safety infrastructure also
sought to develop language that empowered women to feel
that they could change their circumstances. As this thesis is
grounded in that feminist tradition, the term survivor will
generally be used to refer to those who have experienced
abuse in the context of an intimate partner or familial

relationship.

At this point it is also important to understand the extent of
DV, including how many survive DV and how many do not
survive. The British Crime Survey reveals that of those aged
16 to 59; just over one in four women have survived at least
one instance of DV. Young women aged between 20-24
reported the highest levels of DV, with 28% stating they had
been assaulted on at least one occasion by their partner, and
28% stating they had been threatened or assaulted (Walby
and Allen, 2004). Further, two women a week are killed in the

UK by a current or former partner (Smith et al., 2012).
[t is important to understand how survivors conceptualise

safety and what kinds of remedies they seek in order to feel

safe. In terms of a criminal justice response, there is a
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significant body of research, which suggests that when
survivors call the emergency services, this is done to cease
violence in the immediate term. Research conducted by Hoyle
and Sanders (2000) for example, found that the majority of
survivors, who called 999, did so in the hope that the police
would end the violence as quickly as possible. Survivor’s
understanding of what the criminal justice system can offer in
terms of safety after a 999 call becomes more complex with
each subsequent stage of the criminal justice system. For
example, Hoyle and Sanders study of pro-arrest policies in
Thames Valley police found that just over half of all the
women they interviewed wanted the police to arrest their
perpetrator when they called 999, with a large minority
wanting an alternative response such as to remove the
perpetrator without arrest. Of those that did want the
perpetrator arrested, the vast majority did not want this
followed up with a prosecution (Hoyle and Sanders, 2000).
Indeed, wider research suggests that survivors may have
ambivalent conceptions about the criminal justice systems
capacity to offer them long-term protection. For example,
some survivors may not feel that a prosecution is not in their
best interests if they are financially dependent on the
perpetrator (Kuennen, 2007; Goodman and Epstein, 2008; Hare,
2010). Further, there is evidence to suggest that survivors often
utilise the criminal justice system to meet their personally defined
goals, and may drop out of the process once these goals have been
met. Such goals may be to leverage a divorce or to invoke the
threat of prosecution to manage the situation (Kuennen, 2007).
Research has found that it is often when survivors feel their needs
have been met and that the violence has ceased, it is at this point
they will disengage from the criminal justice process (Ford, 1983,
1991; Bennett, Goodman and Dutton, 1999; Hoyle and Sanders,

2000). Therefore, how survivors conceptualise safety and
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outcomes may not always be in concert with the criminal justice
system, which tends to seek a criminal conviction. The conflict
between survivor’s conceptions of safety and preferred outcomes
versus those of the criminal justice system and domestic violence
support services relates to the third research question on which
this thesis is based, and will be addressed through each of the

analysis chapters.

1.12 Thesis Structure

Following this introductory chapter, Chapter 2 will review
literature that focuses on the criminal justice response to DV,
and the range of reform proposals that have come from the
feminist movement. I consult literature from feminist scholars
and empirical research into a range of criminal justice
responses over the last forty years. In doing so, I will identify
the gaps within the literature which form the basis for the

current study.

Chapter 3 introduces the range of policy measures that have
been proposed to address the criminal justice response to DV.
The chapter will discuss the provenance of recent policy
initiatives that have been introduced in the UK, and the
empirical evaluations that have so far investigated their

effectiveness.

Chapter 4 will outline my methodological framework. In this
chapter I discuss how feminist methodology has shaped my
research design, and how intersectionality was used to
interpret my data. I also provide the theoretical grounding for
intersectional research. Finally I will outline my research

design; this includes how interviews were conducted and
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transcribed, how court observations were conducted and how

data was then themed and analysed.

Chapter 5 is the first of three analysis chapters. This chapter
will discuss how the criminal justice initiatives under research
have influenced survivor safety. This chapter will discuss how
partnership between women'’s organisations and criminal
justice organisations can increase safety for some survivors,

while increasing vulnerability to state oppression for others.

Chapter 6 will discuss issues of survivor self-determination,
and increased vulnerability to criminalisation through the
initiatives under research. In particular, this chapter will
discuss mandatory arrest and prosecution, and the influence
these measures have had on survivors, their choices and their
freedom. This chapter will also discuss how the initiatives
under investigation have responded to unintended

consequences such as the increased arrests of survivors.

Chapter 7 will discuss the procedures that the initiatives under
examination have developed for the purposes of perpetrator
accountability and state accountability. Firstly, this chapter will
discuss the procedures that have been put in place for
enhanced evidence gathering, and how partnership can
equalise power relations between agencies, as well as hold the
state to account. The chapter goes on to describe how these
procedures are used to prosecute DV cases in the absence of
the survivor, and some of the issues arising from this. Lastly,
this chapter will highlight new strategies to prosecute

perpetrators based on crimes other than DV.

Chapter 8 is the concluding chapter of this thesis. This chapter

will discuss some of the policy implications of the findings

54



presented, summarising the benefits and drawbacks in the
partnership of women’s organisations with the criminal justice
system. This chapter will also put forward recommendations
for policy and practice that can promote equality of service for

survivors from different social locations.
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Chapter 2

Literature Review

Women have long attempted to use the law to protect
themselves from abuse, although historically the criminal
justice system adopted an ambivalent position on violence
occurring within marriage (Pleck, 1987; Gordon, 1989;
Lambertz, 1990; Clark, 1992). While the social contract
between government and citizen was much clearer, (robbery
and murder were crimes punishable, often by death) legal
authorities could not decide whether the social contract also
applied to women in the private sphere (Clark, 1987). The
legal ambiguity did not prevent some wives from attempting to
prosecute their husbands for violence towards them
throughout the 18t century. However, women were constantly
met with dismissal from judges who were loath to undermine
male dominance in the home (Clark, 1992). Indeed, 18t and
19th century law has generally been typified as prioritising
crimes against property over crimes against the person
(Gordon, 1989). This preoccupation with property initially
overlapped with violence against women only in the respect of
rape, which was only significant if it concerned the ‘property’
of a man - a virginal daughter or a wife (Clark, 1987). This
statute of female sexuality as property would have far reaching
implications, as marital rape was not made illegal until 1991
(Radford and Stanko, 1994). Legislation against violence
towards wives was eventually brought forward, but again this
was driven by the anxieties of the property owning classes.
Parliament overcame its long held opposition to interference
in the private sphere as the threat of universal suffrage

loomed, with the government defining wife beaters as working
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class brutes who did not deserve the right to privacy (Clark,
1992). In 1853 the Aggravated Assaults on Women and
Children Act was passed, giving magistrates the power to
impose long sentences for wife beaters convicted without a
jury trial. By 1857, the Divorce Act allowed for women to
petition for divorce based on cruelty from their spouse,
although the Act required more significant grounds from
women then it did men (D’Cruze, 2000). These legislative
changes may still have been based on a determined
commitment to a hierarchy based on gender and class, but
they were nonetheless significant steps in recognising that

wife beating was wrong.

Despite these legal changes, a life free from male dominance
was still very much out of reach for most women, who did not
have the means or social support to live independently
regardless of whether they were being abused. Campaigning
by the Women'’s Co-operative Guild fought for the right of
married women to own property in their own right. In 1870
the Married Women'’s Property Act saw that women were
permitted to own their own property, thus challenging earlier

divorce sanctions that left women destitute (Moyse, 2009).

The twentieth century witnessed a monumental sea change in
attitudes towards male violence. However, while law and
policy has increasingly criminalised DV, cultural norms and
priorities have meant limited progress has been made in
ending abuse in the home (Dobash and Dobash, 1979; Walby
and Allen, 2004).

Significant achievements have nonetheless been made in both

the acknowledgment of violence against women and in the

provision of support for those who wish to flee. The feminist

57



movement from the 1970s onwards has forced DV from
behind closed doors and into the public consciousness through
activism; providing services; engagement with policy makers;
and through conducting empirical research. This chapter will
start by detailing how the women’s movement initiated the
fight against DV. The following sections are then divided into
police practice and prosecution practice, with sub-divisions
breaking down key themes in each case. The section on police
practice begins by exploring the historical response to DV,
followed by a subsection on the recent development of
mandatory/pro-arrest, and then a further subsection on the
unintended consequence of an increase in the arrests of
women. Following this the section on prosecution practice
similarly begins with an overarching examination of the
historical response from courts; followed by a section on no-
drop prosecution as a strategy put forward by radical
feminism; and then a further subsection on survivor-centred
approaches that are advocated by liberal feminists. This
section ends with a critique of what some have called ‘carceral’
feminism, which has been linked to strategies that rely too
heavily on the justice system to deal with DV, thus
exacerbating other forms of oppression. As this chapter will
demonstrate, the best way to deal with DV, both within and
without the criminal justice system, continues to be
problematized and the argument for intersectional research

will be made.
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2.1 The Women’s Movement and The Development of

Refuges

In the early 1970’s ‘a new social movement emerged that
would not only directly and unequivocally assist battered
women but would also, through its policies, procedures, and
actions, directly and indirectly challenge patriarchal ideas and
practices’ (Dobash and Dobash 1979: 223). Initially referred to
as the ‘battered women’s movement’, this upsurge in women'’s
activism sowed the seeds of what we now refer to as the DV

sector - a complex national network of service provision.

Arguably it has only been through the activism and work of
those engaged in this movement that DV was put on the
national political agenda as something that required state and
public intervention. Borkowski, Murch and Walker (1983)
have even argued that DV might have remained hidden had the
women'’s liberation movement at the time not regarded it as
symptomatic of the more general oppression women faced in

society.

The battered women’s movement began in Britain in 1971
when feminists established the Goldhawk Road Women’s
Liberation Movement Centre in Chiswick, London. Quickly,
women began disclosing to each other systematic and server
abuse they experienced from their partners (Pizzey, 1974;
Sutton, 1978; Dobash and Dobash, 1979). The desperate need
for services and support became evident after a woman
escaping her violent husband was allowed to use the centre as
emergency accommodation, and the decision was then taken
to transform the centre into a 24-hour refuge for women

fleeing DV.
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The connection between early refuges and the wider women'’s
movement is twofold. Refuges provided physical, emergency
accommodation for women in danger, but also served a
symbolic purpose by challenging men’s economic dominance
over women and proving that self-sufficiency was a viable
alternative (Dobash and Dobash 1992). Over time women
activists set up consciousness raising groups centring on DV
across the country, many of which later established their own
local refuges (Dobash and Dobash 1979). By 1978, Val Binney
et al. were able to locate 150 refuges in England and Wales that
collectively had accommodated 11,400 women and 20,850
children between 1977 and 1978 (Binney et al., 1981)

In a very short space of time, a national movement of women
thrust the issue of DV to the forefront of the national political
agenda, whilst also creating a national network of safe houses
that likely saved the lives of many women and children.
Alongside creating safe accommodation for women fleeing,
many of those involved in the movement began to argue
widely for DV to be seen as a public rather than a private
problem. Indeed, as consciousness grew amongst survivors,
activists and academics, the roots of DV was increasingly
identified as lying in the social construction of the public and
private spheres. A large part of the strategy to address DV

therefore was to bring the issue fully into the public domain.

The earliest strategies to challenge indifference to DV involved
creating safe houses that were often run collectively and based
on consensus, thus avoiding the institutional and interpersonal
hierarchies that many felt were the roots of such violence.
Over time, some in the movement began to push for the
support of stronger state interventions. However, there was

not always agreement on the suitability of the state to meet the
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needs of survivors of DV. Domestic violence was understood
by many to be an abuse of power and control based in
patriarchy, and in which the state was complicit. Parts of the
movement identified the state as a locus of patriarchal power,
and felt that it could not be relied on to provide the solution
(Bumiller, 2008). Those arguing in favour of institutional
reform felt that without this, DV would continue to be left in
the domain of the private sphere (Radford and Stanko, 1994).
Despite these differences, reforming the criminal justice
system became the focus of a large part of the women's
movement, which felt that the criminal justice response was
woefully inadequate and urgently needed attention (Pahl,
1985). Within that section of the women’s movement that has
taken up the goal of criminal justice reform, disagreements
persist on the best kinds of criminal justice policy and strategy
to employ in ending DV. The following sections will discuss the
critical discourse around these strategies, divided by the two
main stages of the criminal justice system, arrest by the police;

and by prosecution in the courts.

2.2 Police Practice

2.2.1 The Police Decision to Arrest

Throughout the 1970s and 1980s, research into DV and the
criminal justice system largely focused on the problem of the
‘first response’ by police officers. Anecdotal evidence from
women involved in the movement painted a picture of
widespread police reluctance to involve themselves in
domestic incidents. The theory that police inaction on DV came
down to the rigid expectations of the private/public divide was

bolstered by submissions to the Select Committee Report on
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Violence in Marriage. One example of which was made by the

Association of Chief Police Officer’s, where it was stated that:

Whilst such problems [domestic violence] take up
considerable police time during, say, 12 months, in the
majority of cases the role of the police is a negative one.
We are, after all, dealing with persons ‘bound in
marriage’, and it is important for a host of reasons, to
maintain the unity of the spouses (Select Committee on
Violence in Marriage, 1975, p. 336).

This was subsequently supported by further evidence as
feminist academics sought to investigate reports from
survivors using empirical research. A 1978-9 study conducted
in Staffordshire by Faragher found a great deal of
unwillingness on the part of the police to invoke criminal
justice sanctions in a DV context. Of the 26 incidents examined,
10 involved a criminal offence; five involved assault, 2 were
breaches of injunctions; and 3 involved theft or damage. Out of
the five assault charges, only two resulted in arrest: ‘although
in one of the two cases it was clear that the arrest was made
primarily because of the presence of an observer’(Faragher,
1985, p. 113). Although the sample size was small, the findings
are stark and were crucial in establishing the empirical
evidence for a phenomenon that was being raised by survivors
organising at the time. A decade later in West Yorkshire, Jalna
Hanmer (1989) found similar levels of police reluctance.
Interviewing 55 officers, Hanmer found police would generally
arrest as a ‘last resort’ and shockingly that some officers had
never made an arrest in a DV case in the course of their career.
Further, Pagelow (1981) found that even where women had
asked the police to arrest the abuser, often no arrest was
made. As the years elapsed, further damning evidence came to
light, suggesting that if the police did anything at all (and they

often did not) this would involve mediation, the facilitation of a
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‘cooling down’ period, or an informal warning (Grace, 1995;

Wright, 1995).

As aresponse to widespread police inaction, many began to
advocate for strategies grounded in arrest. It was argued that
this tendency to take a ‘settle the disturbance’ (Hanmer, 1989,
p. 57) approach alongside gatekeeping access to the criminal
justice system left women without protection, exposing them
to further danger and escalating violence (Edwards, 1986a,
1986b; Morley and Mullender, 1994). The prevailing attitude
in the police was that violence committed in the home should
remain private and in the home, and that any remedy should
reflect this. However, as demonstrated in the introductory
chapter of this thesis, because it is generally women who are
confined to the private domain, violence occurring in the home
generally translates into violence against women. A gendered
analysis for the reasons behind police inaction is taken a step
further by Dobash and Dobash (1979) who argued that DV was
typically treated less seriously than other violent crimes,
because institutions such as the police were built on the
assumption of this separation between what happens in
public, which is their remit, and that which happens behind
closed doors, which is not. Dobash and Dobash suggest that
these wider societal and institutional structures explain why
front line officer tactics are grounded in patriarchy. They
identify police officers as agents of a patriarchal legal system,
working in a predominantly male workforce, who were
therefore more likely to support the notion that women should
be subject to their husbands’ authority (Dobash and Dobash,
1979, p. 212).

At the beginning of this chapter, it was made clear that

throughout history there has been a legal commitment to
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maintaining male supremacy even where concessions were
made to vulnerable women (Clark, 1987, 1992; Pleck, 1987;
D’Cruze, 2000). However, the late 20t Century and early 21st
century has seen a significant shift in action on DV within the
criminal justice system. The increase in women police officers
in the 1980s was seen as a sea change as many Woman Police
Constables of WPCs took it upon themselves, or were assigned
the task of improving support towards survivors of abuse
(Jackson, 2012). Although it was arguably the gendered
expectations of female officers that drove many changes, it is
important to acknowledge the work of those striving to
improve the system in often challenging circumstances. This
will be discussed in more depth in the policy chapter of this
thesis. Further, the introduction of pro-arrest policies has
dramatically increased the number of arrests for DV, a
measure that is the focus of the next section of this chapter.
Although significant strides have been made to overcome the
patriarchal foundations within the police, there is evidence to
suggest the police still have a long way to go before they might
be considered a force for equality. Research has found that
there is still a tendency for officers to view DV as less desirable
or even less serious compared to other kinds of crimes (Prokos
and Padavic, 2002; Walklate, 2004). Research has also found
that police still maintain gendered myths around survivors of
abuse, with this being particularly pertinent in sexual violence
investigations where police officers estimate false allegations
of rape to be at 50%, despite records indicating it is at 3%
(McMillan, 2016). Research by Kelly, Lovett and Regan (2005)
found that within the police there is a persistent cultural
narrative which positions ‘real rape’ as being based in certain
strongly held criteria which most women failed to meet. The
connection between earlier criminal justice conceptions of

rape as being based on sexual property and female virginity
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appear to still be contributing to the way in which police

officers view female victims of sexual violence today.

It is this apparent contradiction between the potential for
police protection in cases of violence against women, and the
reality of police ambivalence that remains a critical question
for feminists to date. On the one hand, the power instilled in
the police to put criminal sanctions on perpetrators to stop the
abuse at the scene is unmatched by any other institution. On
the other hand, the patriarchal foundations on which the police
force is built may still influence and drive discretion in favour
of male perpetrators and against female survivors. This
quandary raises questions about how far a criminal justice
strategy could take the movement to end DV, and will be

explored in more depth in the succeeding sections.

2.2.2 Pro/Mandatory Arrest Policies

Despite the aforementioned complications, some feminists
devised pioneering new strategies to overhaul the police
response to DV. Local feminist activists founded the Duluth
Model AKA The Duluth Domestic Abuse Intervention Project
(DAIP) in 1981 in Duluth, Minnesota. The authors of the
program proposed that each stage of the justice system and its
policies needed to be reshaped to ensure that survivor safety
was centred over all else. This is a strategy grounded in a
coordinated multi-agency response, including local DV
services, the police and courts and other agencies such as
social services or housing. Proponents of the model argue that
the power of the criminal justice system to intervene in DV in
combination with the expertise of DV services can be utilised

to create new policies and practice that make survivors safe
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and hold perpetrators accountable for their violence (Stark,
1996; Shepard and Pence, 1999). Although the Duluth Model
encompasses each stage of the criminal justice system, this

section will focus on the positive arrest policy element.

Putting forward a radical feminist strategy on DV, Duluth
instituted a mandatory arrest policy that directed well-trained
first response officers to arrest perpetrators in all
circumstances where there was evidence of injury to the
victim. Advocates argued that this approach would lessen
future incidence of DV by removing the immediate danger to

the survivor whilst also acting as deterrence to perpetrators.

Sherman and Berk (1983) attempted to test the claim that
mandatory arrest policies had a positive affect on the
deterrence of future violence. Their study of Minneapolis
found that arrest was twice as likely to deter future abuse
compared with mediation or separation. This was largely
considered a coup for those arguing that mandatory police
involvement protected women from on-going violence, and
was the catalyst for half of all police departments in the US
enlisting mandatory/pro-arrest policies by 1986 (Buzawa and

Buzawa, 1990; Ferraro, 2001).

However, these initially positive findings have since become
the source of disquiet in the field of DV research, as replication
studies have complicated earlier conclusions. Sherman (1992),
who conducted the original study, led a further study in
Milwaukee on the effects of arrest on perpetrators. This time
the study design reorganised perpetrators into three possible
interventions: full arrest, short arrest, and no arrest. He found
that repeat incidents of violence increased when the persons

arrested were unemployed, unmarried, high school dropouts
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or African American. Violence decreased when the persons
arrested were employed, married, or white. Sherman
concluded that when Milwaukee police arrest 10,000 African
American men, they produce 1803 more acts of DV - primarily
against African American women - in any given year than in
cases in which the African American men are warned and not
arrested. When, on the other hand, Milwaukee police arrest
10,000 white men, they produce 2504 fewer acts of DV against
white women when compared to cases in which the white men
are warned. Sherman surmised that if three times as many
African Americans as whites are arrested in Milwaukee (which
would be typical given police practices in that city), a
mandatory arrest policy would prevent 2504 acts of violence
primarily against white women, at the price of 5409 acts of
violence primarily against African American women (Sherman,
1992; Mills, 1999). Similar results have been found by a
subsequent meta-analysis, which has revealed that while
overall arrest policies had a small protective effect, this varied
by socioeconomic status of the perpetrator (Sherman, 1992;
Maxwell, Garner and Fagan, 2001). Arrest continues to be
found to have a negative effect for men who lack a stake in
conformity, such as the motivation to stay in employment
(Maxwell et al., 2001; Maxwell, Garner and Fagan, 2002).
Again, the partners of men from racial minorities were found
to be more likely to experience retaliatory violence (Maxwell

etal., 2002).

Placing Sherman and Berk’s initial findings alongside the
subsequent challenge to their results, encourages a more
intersectional account of DV and criminal justice. The initial
study subsumed all perpetrators and survivors into one group,
with the white and employed majority presumably dominating

and skewing overall results. It may be that early feminists at
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Duluth saw the police failure to arrest perpetrators as
symptomatic of the wider gender disparity and patriarchal
priorities of the police force. Forcing the police to take
responsibility by arresting all perpetrators would help to
equalise gender relations and reforming the police as a
patriarchal institution. However, such a strategy prioritizes
gender as the primary explanatory model for DV at the
exclusion other forms of oppression (Sokoloff and Dupont,
2005). Indeed, the homogenising nature of a blanket policy in
which all male perpetrators of DV are arrested to protect all
women survivors, fails to take account of how gender
intersects with other forms of inequality or oppression such as
racism and class privilege. The damaging effect of this was
shown by the subsequent replications of the Minneapolis pro-
arrest study which demonstrated that while a pro-arrest policy
may work on white and/or employed men, it had the opposite
effect on unemployed men and black men and may have put

black women in particular at further risk.

2.2.3 Increase in the Arrest of Women

A recent increase in the number of women being arrested for
DV has been linked to the problem of ‘mutual’ arrest: the
practice of arresting both parties where it is unclear who the
“primary” perpetrator is (Buzawa and Buzawa, 1990; Chesney-
Lind, 1997). Despite attempts to clarify procedures, claims of
wrongful arrests of women due to mutual arrest persist (Bible,
1998). The phenomenon of mutual arrest has largely been
linked to mandatory arrest policies, which state that an arrest
must be made where there is any evidence that violence had
occurred. Although only a tangential link, the phenomenon of

increased arrests of women for assault was first identified in
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the USA with a 30.8% increase in female arrests occurring
between 1994 and 2003. Male arrests for this offence fell by
about 5.8% (Federal Bureau of Investigation, 2004, p. 275).
Similar trends have been found in the UK with Marianne
Hester’s examination of Northumbria’s police force data
indicating an increase in women arrested for DV. While the
study did not encompass such a lengthy timeframe, an increase
from 9% to 11% of arrests of women was found between
2001/2. A larger gradient was found with women recorded as
perpetrators (but not necessarily arrested) with an increase
from 8% to 12%, indicating a clear underlying trend despite
the shorter timeframe compared with the US data (Hester,

2009).

Studies in the 1970s had already put forward masculinization
or ‘emancipation’ arguments to explain crime committed by
women (Adler, 1975; Simon, 1975). Statistics pointing to
increased arrests of women were seen by some as proof of
‘role change over the past decades’ that created more females
as ‘motivated offenders’ (Anderson, 2003: p. 1). Feminist and
mainstream criminologists have debated the phenomenon but
have generally concluded that this explanation alone is
unsatisfactory (Weis, 1976; Steffensmeier, 1980; Chesney-
Lind, 1989; Greenfeld and Snell, 1999).

As discussed in the introduction to this thesis, women
certainly can and do use violence in a domestic context, but
research has indicated that the impact of violence is
disproportionally felt by women (Mirrlees-Black, 1999;
Archer, 2000; Tjaden and Thoennes, 2000; Johnson and Bunge,
2001; Gadd et al,, 2002; Kimmel, 2002; Saunders, 2002; Walby
and Allen, 2004). However, when considering the arrests of

women for DV, it is also important to discuss the violence than
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women do use in relationships, and the context for this.

As was also discussed in Chapter 1, a lens which looks at the
full context of a relationship, rather than individual instances
of violence, is important in understanding the relational power
of those using violence. When an act of violence is considered
in the context of an intimate relationship, evidence suggests
that men'’s use of violence towards women is connected to a
‘constellation of abuse' that comprises a range of intimidating
and controlling behaviours (Pence and Paymar, 1993; Dobash,
Dobash and Cavanagh, 2000). Michael Johnson’s work
distinguishes between four types of DV, separated by the
degree of control that motivates the use of violence (Johnson
1995; Johnson 2000; Johnson and Ferraro 2000). ‘Common
couple violence’ refers to violence in relationships whereby
both partners use violence in particular situations, at a fairly
low frequency, and unconnected to control. ‘Intimate
terrorism’ is a pattern of abuse in which violence is one of a
number of tactics used to assume control over a partner. This
form of violence is more frequent, unlikely to be mutual and
has a propensity to escalate and result in serious injury
(Johnson, 1995). Women primarily use ‘violent resistance’ as
an instrumental form of violence used to defend themselves or
their children, or as an expressive act that conveys their
frustration at a situation beyond their control. Lastly, ‘mutual
control’ refers to relationships where both parties vie for
control. This is considered to be a rare pattern of violence in

intimate relationships (Johnson, 1995, 2008).

Additional research demonstrates that women are rarely the
initiators of violence, and where they have used force, this is
most likely to be in the context of ‘violent resistance’ (Stark

and Flitcraft, 1988; Johnson and Ferraro, 2000; Hamberger
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and Guse, 2001; Dasgupta, 2002; Kimmel, 2002). Further,
women'’s use of violence has rarely been found to constitute
‘intimate terrorism’, and therefore feminist consensus is that
in general men ought to be acknowledged as the perpetrators
of such abuse, and women generally the victims (Browne,
1987; Campbell, 1999; Daly and Wilson, 1988; Dobash,
Dobash, and Cavanagh, 2000; Dobash and Dobash, 2004; Lloyd
and Taluc, 1999; Pence and Paymar, 1993; Stanko, 1990;
Miller, 2005). Research has also found that in many instances
where women have been arrested for DV, their behaviour was
the result of defensive or retaliatory violence (Arnold, 2009;

Chesney-Lind and Pollock, 1995; Osthoff, 2001).

Given the evidence around men and women’s differential use
of violence in relationships, it is important to understand how
mandatory arrest policies are increasing women's
vulnerability to arrest. A Canadian study (Comack, Chopyk and
Wood, 2000) provides an in-depth picture of the impact of
mandatory arrests on women. Looking at the gender dynamics
in a random sample of 1,002 cases (501 men and 501 women)
in Winnipeg between 1991 and 1995, the researchers found
that the ‘zero tolerance’ policy introduced by the police force
in 1993 had a dramatic effect on women’s arrest patterns.
Although there were increases in arrest for men and women,
the increase in arrests of women was more dramatic. In 1991,
23% of DV charges were levied against women with this
number increasing to 58% by 1995 (Comack et al.,, 2000, p. 2).
Further, Susan Miller’s research into mandatory arrests in
Delaware, based on data from police ride-alongs and
interviews with officers, gives credence to the theory that the
increase in female arrests may be related to this policy. She
found that officers, concerned about potential lawsuits, had

developed an ‘expansive definition’ (2005, p. 89) of DV which
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included a wide range of family disturbances. Officers ‘did not
believe there was an increase in women'’s use of violence’ (p.
105) but because of the ‘wider interpretation of violence...her
fighting back now gets attention too’ (p. 107). Crucially, police
also felt that male perpetrators demonstrated greater skill in
deploying the justice system to further control their female
partners. Officers reported that men were increasingly
prepared to report violence committed by their partners as
well as use ‘cross-filings’ (also known as counter-allegations)
as a means of circumnavigating the justice system, whilst also
intimidating survivors. Officers stated that in Delaware, as the
legislation matured, the name of the game was who can ‘get to

the phone first’ (Miller, 2005, p. 127).

The unintended consequence of mandatory arrest policies
leading to an increase in women being arrested for DV is
certainly a cause for concern. However, as with the differential
effect on perpetrators, it is important to question how any
increase in the number of women being arrested may be
impacting different demographics. A New York city based
study found that a significant majority (66%) of DV survivors
arrested along with their abuser (dual arrest cases) or
arrested as a result of a complaint lodged by their abuser
(retaliatory arrest cases), were African American or Latina,
43% were living below the poverty line, and 19% were
receiving public assistance at the time of their arrest (Haviland

and etal., 2001).

Wider research has also identified that women of colour that
come into contact with the criminal justice system for any
matter face significantly more punitive responses compared
with white women at every stage. In the UK, the Ministry of

Justice published findings as part of a review into ethnic
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minority involvement in the criminal justice system. The 2016
review concluded there was a statistically significant
difference between the experiences of women of colour and
white women at arrest, charging and prosecution. Additionally,
women of colour generally are more likely to have their cases
heard at Crown Court and are more likely to receive custodial
sentences on conviction (Uhrig, 2016). The Macpherson
Inquiry into the police handling of the murder of the black
teenager, Stephen Lawrence, famously found the Metropolitan
Police to be ‘institutionally racist’ (Macpherson, 1999). The
disproportionately severe treatment of women of colour at
each stage of the criminal justice system supports the notion

that bias is at play.

Adelman et al. (2003) provide some insight into how
institutional bias may impact on minority survivors’ experince
of the police, in their theoretical examination of police
practices. The authors argue that the police have the power to
determine who is a legitimate and deserving victim, and that
this is routinely deployed with discrimination. The authors
suggest that based on their perceptions of minority
communities, officers may question the credibility of abused
minority women'’s complaints. Many abused women of colour
experience either ‘gendered racism’, ‘racialized sexism’ or
‘classism’ when they contact the justice system (Adelman et al.,

2003).

Ethnic minority communities in the US and the UK have a long
established relationship of tension and mistrust of with the
police (Overby, 1971; Rossi, Berk and Edison, 1974; Mama,
1989.) It is important to reflect, therefore, on how increased
police powers are likely to impact on already volatile ‘race

relations’. As has been discussed, the initial goal of
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pro/mandatory arrest was intended to equalise one form of
oppression (gender) by taking action on DV. However,
additional powers instilled in the police may exacerbate other
forms oppression (such as class prejudice or racial prejudice),
especially if they are not addressed at the same time. If an
increase in arrests of women is indeed an unintended
consequence of pro/mandatory arrest policies, then the
increased criminalization of women could be contributing to
gendered injustice. Additionally, if marginalised communities
are disproportionately feeling the burden of an increase in
punitive measures, the case for further intersectional research

has been made.

2.3 Prosecution Practices

Prosecutorial practice in cases of DV has received considerably
less attention from feminist activists and academics compared
with the police. This may simply be because historically, the
gatekeeping tactics of the police (see above) kept the numbers
of survivors making it to this stage low. Or perhaps criminal
courts lack the immediacy of the ‘first response’ 999-call
dynamic to warrant the same level of scrutiny.
Notwithstanding differences in attention, empirical research
into prosecutorial practice reveals a number of themes

familiar from studies into policing.

Research conducted by Steven Cammiss (2006) into the mode
of DV trials in Magistrates’ courts sheds some light on the
reasons for differences in prosecution rates. The research,
conducted in 2001 was based in one CPS area, including two
English Magistrates’ courts; one urban and one county court.
The author shadowed twenty-one prosecutors, with 100 trials

being observed across the two sites.
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Cammiss found that there was a significant tendency for
prosecutors to reduce the severity of charges, and argue for
cases to be heard in the Magistrates’ court rather than
escalated to the Crown Court, regardless of the seriousness of
the original charges or any aggravating features present. He
found that while 43% of all cases were retained in the
Magistrate’s court, 76% of all domestic violence cases were
deemed suitable for summary trial. Therefore, while 66% of all
cases went to Crown Court, this was only true of 24% for DV.
Cammiss determined that this was not due to any differences
in the types of crimes being committed between domestic and
non-domestic assaults, but was evidence of differential
treatment of DV cases. This conclusion is supported by
previous research conducted by (Cretney and Davis, 1997a)
who found the practice of reducing s.47, actual bodily harm to
s.39 of common assault, to be a more frequent occurrence for

DV compared with non-domestic assaults.

Cammiss’ observations of court proceedings sheds some light
on the dynamics underlying DV prosecutions. He found that
prosecutors often held a degree of cynicism towards DV cases,
expecting that the survivor would not want to give evidence
against her partner. Indeed, the assumption and expectation of
survivor withdrawal is persistently put forward as the primary
reason for prosecutorial inaction and low conviction rates for
DV (Cretney and Davis, 1997b; Hoyle and Sanders, 2000;
Robinson and Cook, 2006).

Cammiss also observed that prosecutors distanced themselves
emotionally from DV complainants (in one instance a
prosecutor deliberately avoided meeting a witness despite her

attendance at court), preferring instead to focus on practical
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and administrative considerations. He observed that
prosecutors tended to want to avoid the additional work
associated with Crown Court trials, and would advocate
heavily for DV cases to remain in the Magistrates’ court. This
was even the case with serious incidents that involved
significant injuries. Prosecutors frequently manipulated
difficult evidence, deliberately downplaying aggravating
factors such as injuries or threats to kill, to construct an
argument for the case to be heard summarily. Where these
features existed in non-DV assault cases Cammiss found, they
were routinely presented as reasons to commit the case to
Crown Court. Burton's (2000) study of Magistrates’ courts,
found that prosecutors often chose not to pursue a case all
together, even when the survivor wanted this, with the reason

most often given being to ‘protect resources’ (p. 186).

Evidence suggests that where DV is concerned, efficiency was
routinely prioritized over notions of ‘justice’, with crimes
against women being the most likely candidate for diminution
(Cretney and Davis, 1997a; Burton, 2000; Cammiss, 2006). If
prosecutors use skilful management to guide DV cases towards
a solution they deemed suitable, based on their own
assumptions, this raises questions of due process and justice.
The survivors voice is inevitably lost through such a process,
as there appears to be very little opportunity for them to
influence or change proceedings. While some have argued that
keeping DV cases in Magistrates’ courts is more sensitive to the
difficulties arising from lengthy court cases, survivors
themselves may feel that the harm done to them goes
unacknowledged or underestimated. Cretney and Davis
(1997a) found through interviews with survivors that they
frequently experienced the reduction of charges and lenient

sentencing to be undermining to their lived experience and felt
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dissatisfied at the end of the process as a result. One could
argue that prosecutors disregard for the opinions of survivors
is yet further evidence of a patriarchal justice system which

devalues women’s experiences at every stage.

Historically, we can see the reduction of charges at every stage
of the criminal process as contributing to the systematic
minimisation of DV by the criminal justice system. From the
evidence presented here, even if a survivor’s assault were
serious or unusual enough for the police to have deemed it
appropriate to be charged, there is a high likelihood that it
would then be de-escalated to a lesser charge once in court.
Although arguments in favour of this form of case management
claim that it may be more sensitive to the difficulties arising
from lengthy court cases, ultimately the survivors voice is lost

through a generalised, minimising response.

If the assumption that survivors will withdraw their support
for prosecution invariably leads to charge reduction and/or
case discontinuance, this raises questions about where
responsibility lies for the prosecution of DV cases - the
survivor, or the state? The very nature of DV - the levels of
trauma and fear experienced by survivors, alongside the
complex and personal dynamics inherent within it - may mean
that survivors are simply unable or unwilling to take a central
role in court proceedings. However, if this is uniformly
accepted by prosecutors who at best, attempt to ensure
sanctions are given on minimal terms, or at worst accede the
wholesale dismissal of DV cases, one might question whether
such a response effectively decriminalises DV (Shepard and
Pence, 1999)? As with arguments in favour of the police taking
more responsibility for DV through increasing arrests, some

feminists have argued that courts too ought to reconfigure
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procedures to ensure perpetrators are held accountable, and
survivors are safe. However, how this is to be achieved and the
level of survivor involvement is the source of continued
disagreement amongst feminists and criminal justice
practitioners. The following sections will critically discuss the
various proposed prosecution strategies: no drop prosecution
either through compelling survivors or victimless prosecution,

and models that advocate individual survivor choice.

2.3.1 No-Drop Prosecution

A major reason given for high discontinuance rates in DV cases
is victim reluctance (see above). However, it has also been
found that judges and prosecutors perceptions of such cases as
minor, private crimes has also been responsible for high
dismissal rates (Hanna, 1996; Gilchrist and Blissett, 2002).
Some have even argued that a situation in which survivors
have felt unable or unwilling to testify, alongside the
ambivalence and indifference from criminal justice operatives,
led to a situation in which DV was effectively decriminalised
(Shepard and Pence, 1999). This is further exacerbated by the
routine use of threats of violence or apologetic manipulations
from perpetrators. As a means of forcing DV up the
prosecutorial agenda, some have argued for hard ‘no-drop’
polices in which courts must prosecute all cases of DV. One
approach has been to remove the choice to prosecute from
survivors, by forcing them to give evidence. Ultimately, under
such a policy survivors may be held in contempt and jailed for
not complying (Hanna, 1996; Lyon, 2002; Cassidy, 2006;
Messing, 2011; Nichols, 2011, 2014; Wilson, 2015). An
alternative proposal to compelling survivors to give evidence,

is ‘victimless’ prosecution, whereby the defendant is
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prosecuted based on evidence other than the survivors
testimony. Both are associated with radical feminist
approaches to justice, although liberal feminist positions have
also proposed victimless prosecutions. For example, those
involved in the Duluth Model have maintained the importance
of ensuring that DV is criminalised, and therefore practice
‘victimless’ prosecution even when the survivor did not want
this. However, Shepard and Pence (1999) add the caveat that
prosecution should never be at the expense of safety concerns.
In this sense, the strategy taken at Duluth combines radical
and liberal feminist approaches, although survivor choice over

proceedings does not extend beyond safety concerns.

The radical feminist argument for no drop prosecution has
posited that the inadequate responses from the courts was
evidence of the patriarchal priorities of the judiciary, which
some felt could only be reversed by removing discretion from
criminal justice operatives (Schechter, 1982; Shepard and
Pence, 1999; Nichols, 2014). Feminist practitioners partnered
with survivors, child abuse reformers, anti-rape advocates,
researchers, and stakeholders in the justice system to argue
that the state should assume responsibility for prosecution

(Schechter, 1982; Shepard and Pence, 1999; Allen et al.,, 2011).

The radical feminist perspective therefore argues that women
in society have the right to live free from abuse, and that this
overrides any individual right to liberty. It also argues that a
criminal justice remedy has the potential to ensure that future
victims are also free from violence (Dempsey, 2007). It is
argued that the alternative to wide-scale prosecution is
societal and institutional tolerance of DV and gender inequality
(Nichols, 2014). Therefore the goal of radical feminist activism

is empowerment of all women by protection of the justice
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system, whether as current or potential survivors.

In the US no-drop policies have coincided with a dramatic
increase in the number of perpetrators prosecuted and
convicted, with Goodman and Epstein (2008) finding an
increase from 40 to 4,500 prosecuted cases in Washington DC
between 1986 and 1996. In the UK context, while there have
been moves to increase the number of DV prosecutions; we
have not seen the implementation of strict no-drop policies
that have been brought in in some areas in the US. However,
while courts are at liberty to dismiss cases in the UK, they also
have the option of deploying a witness summons to survivors,
demanding that they give evidence in court. A witness
summons comes with the power to issue a warrant for the
arrest of a witness who has not complied with the conditions

of the summons.

In 2016 Her Majesty’s Crown Prosecution Inspectorate
(HMCPSI) conducted a review into the use of witness
summons nationally, in relation to all crimes. It found that in
some areas, it was common for Magistrates to automatically
issue a witness summons in all domestic abuse cases. This was
regardless of whether the victim or witness at the stage of
application was reluctant or causing any difficulties.
Interestingly, the review identified that witness attendance at
court was declining generally and although the use of the
summons procedure had increased, there was little evidence
to indicate that this had improved witness attendance
(HMCPSI], 2016). Part of the reason for this may lie in how
witness summons were executed: the HMCPSI review found
that while witness summons were widely used, applications to
actually arrest those who had breached the summons was

rare. Further, research has found that prosecutors frequently
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feel that 'forced' evidence from summoned witnesses or
witnesses 'turned hostile' is inevitably of very low quality and

not in the interests of justice (Hall, 2009).

The policy of threatening to arrest and actually arresting
survivors who fail to comply with court directives has received
a great deal of criticism. Arguments over whether or not
umbrella policies of mandated survivor involvement largely
centre on arguments between the ‘particular’ and the ‘general’.
While radical feminists argue that such a policy reduces
societal intolerance for DV, critics claim that the wholesale
removal of choice from women perpetuates gender inequality
at the individual level (Nichols, 2011). For some, the removal
of a survivor’s choice alongside physical detention for those
that do not comply, mimics the control and coercion exhibited

by abusers (Mills, 1999).

As aresponse to the problems associated with compelling
survivors to give evidence, some have instead argued in favour
of ‘victimless’ prosecution. Advocates for victimless
prosecutions argue that where survivors are unwilling or
unable to engage, the state should consider continuing in her
absence (Friedman and Schulman, 1990; Rebovich, 1996;
Ellison, 2002; Burton, 2006).

San Diego, California initiated one of the first wide scale
victimless prosecution strategies. San Diego attorney, Casey
Gwinn explains the rationale behind the city’s victimless

prosecution strategy:
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Taking the responsibility for the prosecution away from
the victim, and placing it on the prosecution agency, is
done to insulate the victim from the batterer's anger,
retaliation and coercion to “drop” the charges while
simultaneously recognizing the fact that the victims face
a multitude of competing survival necessities that may
lead them to believe that having the criminal case
dismissed is ultimately in their interest...

About 70% of cases are provable without the victim
based on 911 tapes, photographs, medical records,
spontaneous declarations by the victim to the officers,
admissions by the defendant, n