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INTRODUCTORY NOTE TO THE COMMITTEE ON ECONOMIC, SOCIAL AND 

CULTURAL RIGHTS, GENERAL COMMENT NO. 24 (2017): STATE 

OBLIGATIONS IN THE CONTEXT OF BUSINESS ACTIVITIES 

BY TARA VAN HO* 

 

Introduction 

The United Nations (“U.N.”) Committee on Economic, Social and Cultural Rights 

(“CESCR”) took an unusual step in issuing its “General Comment No. 24 on State 

Obligations under the International Covenant on Economic, Social and Cultural Rights in 

the context of business activities.”1 Unlike most of CESCR’s other General Comments, 

General Comment No. 24 does not tackle a specific right. Instead, it consolidates and 

elaborates the Committee’s jurisprudence on states’ obligations in the area of business and 

human rights, providing clarity on its approach to some of the most contentious issues 

within the field of business and human rights. This General Comment has the potential to 

have profound implications for the ongoing development of legal standards in the area of 

business and human rights, including implementation of the U.N. Guiding Principles on 

Business and Human Rights (“UNGP”).2  

Background 

CESCR has long recognized that businesses can negatively impact human rights.3 In 2011, 

the Committee issued a brief statement on the responsibility of states parties in the area of 

business and human rights, calling on states to include information on their regulation and 

remediation of business impacts on human rights in their periodic reports.4 That statement 

was released shortly after the adoption of the UNGP. Since then, debate has continued to 

focus on two significant questions: (1) should businesses have direct obligations under 

international law;5 and (2) to what extent do home states have extraterritorial obligations, 

rather than merely responsibilities, to regulate their corporate nations and provide remedies 

for the victims of their conduct?6 While CESCR hints at the first question – claiming that 

the General Comment should “assist the corporate sector in discharging their human rights 
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obligations and assuming their responsibilities” (¶ 5) – it directly answers the second in 

what is perhaps the document’s most important contribution to current international human 

rights jurisprudence. 

The International Court of Justice has clarified that at least some human rights obligations 

extend extraterritorially in at least some instances.7 The exact extent to which human rights 

obligations extend extraterritorially, however, remains debated. In the field of business and 

human rights, there has been debate over whether a business’s “home state” has 

extraterritorial obligations to regulate and remediate its impacts on human rights abroad.8 

The call for extraterritorial obligations in the context of business and human rights 

generally stems from an “accountability gap.”9 The state on whose territory a transnational 

business enterprise operates (the “host state”) may not have the power and/or willingness 

to hold the business accountable while the business’s use of the corporate veil separates 

parent and subsidiary companies in a manner that means home states cannot exercise 

jurisdiction over the activities overseas.10 There has been limited success in getting home 

states to act. Notably, France adopted a “duty of vigilance” law, which requires a small 

number of large corporations to report on their efforts to ensure their operations respect 

human rights.11 This law has become a model for mandatory “human rights due diligence” 

efforts. 

The Committee’s Approach 

As the Committee explains, the current General Comment incorporates and complements 

other recommendations it has made in the area of business and human rights.12 While the 

expectations for host states are in line with those earlier declarations, General Comment 

No. 24 is both more forceful in its foundational legal claims and more explicit and 

demanding in the steps states should take to realize extraterritorial obligations.  

For its legal foundation, CESCR first points to Article 2(1) of the International Covenant 

of Economic, Social and Cultural Rights, which contains an explicit reference to 

international assistance and cooperation. The Committee then references the United 

Nations Charter, customary international law, a Human Rights Council resolution on 

extreme poverty, an International Court of Justice advisory opinion to assert that 
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“[e]xtraterritorial obligations arise when a State party may influence situations located 

outside its territory, consistent with the limits imposed by international law, by controlling 

the activities of corporations domiciled in its territory and/or under its jurisdiction” (¶ 28). 

It is on the basis of this claim that the Committee outlines extraterritorial obligations to 

respect, protect, and fulfil economic, social and cultural rights. 

While recognizing that states must respect, protect, and fulfil economic, social and cultural 

rights obligations domestically and extraterritorially, CESCR does not claim that the home 

and host states have synonymous obligations. Instead, home states are to ensure they do 

not create conditions that impinge on a host state’s ability to comply with the Covenant 

(respect), regulate and respond to threats by their businesses acting abroad (protect), and 

“contribute to creating an international environment that enables the fulfillment of the 

Covenant rights” (fulfil) (¶ 37). CESCR offers recommendations for how to implement 

each of these obligations in practice. Significantly, the Committee implies states may have 

an obligation to adopt mandatory human rights due diligence laws for businesses. While 

discussed in the “extraterritorial” section, CESCR claims that such laws would “not imply 

the exercise of extraterritorial jurisdiction” (¶ 33). 

In addition to the claims of extraterritorial obligations, three aspects of General Comment 

No. 24 deserve recognition. First, CESCR notes the disproportionate impacts women and 

girls can experience as a result of business activities and calls on states to “incorporate a 

gender perspective” into their business regulations (¶ 9). 13  The General Comment’s 

language suggests that the Committee will be particularly attuned to accusations that states 

have failed to adopt policies requiring businesses to account for the rights of women and 

girls.  

Second, CESCR raises concerns over the privatization of public goods and services (¶¶ 21-

22). CESCR has taken the approach that all rights can be realized in a variety of economic 

and political systems if the state also ensures protections for those in situations of 

vulnerability. While acknowledging again that “[p]rivatization is not per se prohibited by 

the Covenant,” CESCR cautions states against privatization as the enjoyment of human 

rights should not “be made conditional on the ability to pay, which would create new forms 
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of socioeconomic segregation” (¶¶ 21-22). While not the first time CESCR has raised this 

issue, the language employed is seemingly stronger than in past rights-specific general 

comments. 

Third, the General Comment replicates a common mistake within business and human 

rights by discussing the issue of procedural remedies without also acknowledging the issue 

of substantive remedies. International human rights law requires effective remedies that 

include both a process capable of deciding on the victims’ claims and substantive orders 

aimed at repairing the damages the victim actually experienced (sometimes called 

reparations). 14  Common substantive reparations include restitution, rehabilitation, 

satisfaction, guarantees of non-recurrence, and financial compensation.15 The UNGP and 

other documents establishing expectations in the area of business and human rights often 

note the need for procedural remedies capable of holding businesses accountable without 

engaging with the obligation on those processes to order the full range of substantive 

remedies a victim may need and be entitled to. This could inadvertently lead tribunals to 

favor financial compensation over other, often more difficult but quite necessary, forms of 

substantive reparations. While General Comment No. 24 acknowledges that states must 

‘ensure the right to effective remedy and reparation’ (¶ 44), it fails to remind states of the 

need to ensure not only adequate processes but also appropriate reparations.  

Conclusion 

General Comment No. 24 is not the first time that CESCR has indicated states should 

regulate and respond to threats by business, nor is it the first time CESCR has suggested 

extraterritorial obligations in the area of business and human rights. The implementation 

of these expectations, however, has been slow. By explicating the responsibilities of 

corporate home states to respect, protect and fulfill human rights extraterritorially, CESCR 

renews and strengths efforts to close the ‘accountability gap’ over businesses. 

Currently, a treaty establishing obligations in the area of business and human rights is being 

developed under the auspices of the U.N. Human Rights Council. The ‘zero draft’ of that 

treaty also includes extraterritorial obligations, finding that both home and host states have 

the same obligations to regulate and remediate corporate impacts on human rights, with 
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specific obligations in the areas of international cooperation and mutual legal assistance.16 

That approach could set up clashes between home and host states’ efforts and approaches 

to business and human rights. Following General Comment No. 24 instead might allow for 

the creation of an international system with recognized obligations for both home and host 

states but with the nuance necessary to protect state sovereignty and reduce the likelihood 

of legislative clashes. In that sense, General Comment No. 24 may set a standard against 

which the proposed binding treaty on business and human rights can be evaluated. 
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