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Monitoring and Review to Assess Human
Rights Implementation

Benjamin Mason Meier, Hanna Huffstetler, and Judith Bueno de Mesquita

Accountability for the implementation of health-related human rights requires an in-
dependent means to assess compliance with international human rights standards. To
press states forward in human rights implementation, human rights monitoring and
review mechanisms have been established to provide external oversight of national
human rights efforts. Forming a system of human rights accountability across national,
regional, and international levels of governance, human rights monitoring and review
bodies examine progress by collecting and analyzing sources of information, including
public health data, that reflect the realization of human rights. This system of monitoring
and review facilitates accountability for human rights implementation to the extent that
all states are subject to external evaluation of, and receive recommendations to support,
the realization of health-related rights. In seeking redress for human rights violations,
monitoring and review support legal and policy reforms and other measures to imple-
ment human rights obligations and advance global health justice.

Despite growing acceptance of human rights to promote public health, there is
limited evidence that state ratification of human rights treaties leads to meaningful
human rights implementation. Monitoring and review procedures—with monitoring
encompassing the process through which information is gathered and review including
the process through which that information is critically analyzed—provide a founda-
tion for accountability to assure human rights implementation for public health promo-
tion. While many human rights monitoring and review bodies cannot impose legally
binding obligations on states, they maintain an authoritative advisory role in assessing
state efforts to advance health-related human rights, considering complaints of human
rights violations, issuing recommendations to support implementation efforts, and
clarifying treaty provisions for states parties. As part of an overlapping network of
human rights accountability mechanisms—including human rights advocacy, litiga-
tion, and global governance—monitoring and review mechanisms interact with and
support other forms of accountability to assure the implementation of human rights.

This chapter analyzes the fundamental importance of monitoring and review to
facilitate accountability for the implementation of human rights to advance global
health. Viewing oversight as central to human rights accountability, Part I outlines
why human rights monitoring and review procedures are critical to the realization of
health-related human rights and traces the historical development of human rights
monitoring and review mechanisms. Part IT examines the contemporary functions and
roles of these institutions at the national, regional, and international levels, discussing
the ways in which these monitoring and review mechanisms form an interconnected
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and complementary “ecosystem” to assess human rights implementation. Addressing
the creation and use of human rights indicators as a means to structure human rights
monitoring and review, Part IIT analyzes the prospects of operationalizing public health
data as a basis for assessing the implementation of health-related human rights. The
chapter concludes by reflecting on the continuing importance of monitoring and re-
view in facilitating human rights accountability, addressing why these accountability
mechanisms will remain crucial to realizing human rights in global health.

I. Evolving Efforts to Monitor Human
Rights Implementation

Following from the codification of human rights under international law through the
United Nations (UN), it was rapidly understood that human rights require independent
oversight to assure accountability for human rights implementation. However, Cold
War debates challenged early efforts to develop the machinery necessary to oversee
the transformation of human rights ideals into domestic realities. As the human rights
system evolved, human rights monitoring and review procedures were established
across national, regional, and international levels of governance to assess national
human rights implementation and hold states accountable for their obligations to re-
alize health-related human rights. The number and scope of institutions that assess
human rights progress have grown dramatically in recent years, now forming a complex
system of monitoring and review procedures across multiple levels of governance.

A. Accountability through Monitoring and Review Procedures

As duty-bearers under international law, states hold the primary obligation to respect,
protect, and fulfill human rights. When a state ratifies an international human rights
treaty, it assumes a legal obligation, as first discussed in Chapter 5, to implement the
rights enshrined within that treaty. Accountability is critical to state implementation of
these international legal norms for public health promotion, requiring a government to
demonstrate how it has either realized, or taken steps to realize, its legal obligations to
rights-holders. Accountability not only serves a corrective function, providing redress
for individual or collective health grievances, but it also serves a preventive function,
determining which aspects of health policy, programming, and practice are effective
or need improvement (Potts 2008). Human rights accountability—whether overseen
by judicial, quasi-judicial, administrative, political, or social mechanisms—broadly
concerns the responsibility of government officials, answerability for human rights
harms, and enforceability of normative standards. These elements together drive the
corrective and preventative functions of accountability, which encourage national im-
plementation of international law and promote universal respect for human rights.

As a basis for accountability, human rights monitoring and review procedures pro-
vide an external check on state efforts to implement human rights obligations and
achieve the realization of human rights (O’Flaherty and Tsai 2012). In the absence
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of a global judiciary, overlapping systems of monitoring and review influence states
through:

« Information Diffusion—with monitoring and review institutions serving as a con-
duit for transferring information from national governments to civil society, pro-
viding transparency in human rights implementation; and

o Policy Persuasion—with monitoring and review institutions influencing state
perceptions of human rights implementation, putting external pressure on
governments to compel shifts in national practice (Simmons 2009).

Human rights monitoring and review procedures thus seek to deter violations and en-
courage implementation, spurring programmatic initiatives, policy and legal reforms,
and individual remedies (Hafner-Burton 2008).

B. The Importance of Monitoring and Review
for Progressive Realization

Monitoring and review procedures have particular relevance in assuring accounta-
bility for the progressive realization of health-related human rights. Framed by the
International Covenant on Economic, Social and Cultural Rights (ICESCR), the prin-
ciple of progressive realization, as first noted in Chapter 2, holds that a state party is
only obligated to take steps to implement rights “to the maximum of its available re-
sources, with a view to achieving progressively the full realization of the rights” (UN
General Assembly 1966, art. 2). Beyond the minimum core content of each right, which
is to be realized regardless of national resources, the principle of progressive realiza-
tion formally recognizes that the full realization of economic and social rights depends
on financial resources, providing a degree of flexibility to states in implementing these
rights. As the state implementation process—from treaty ratification to domestic
action—depends on a series of progressive steps over time (Getgen and Meier 2009),
obligations subject to progressive realization require periodic monitoring and review to
assess the pace of progress (CESCR 2000).

Monitoring and review bodies have adopted innovative approaches to uphold ac-
countability for the implementation of economic and social rights, including their
health-related dimensions. As many health-related human rights obligations are bound
by the allocation of resources, there is a need for independent review of the appropriate
speed, sequencing, and extent of human rights implementation. Reviewing national
implementation to assess progress, select public health data (such as statistics on infant
and maternal mortality) offer a partial way to structure human rights monitoring and

_@an evidentiary basis for review body recommendations. To evaluate improvements or
challenges in human rights implementation over time, such data allow monitoring of
progressive realization and enable advocacy to reform policies, programs, and practices
(Langford and Fukuda-Parr 2012). These public health data thereby provide a foun-
dation for human rights assessment, allowing menitering-and review mechanisms to
measure human rights implementation.
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C. The Establishment of Monitoring and Review Mechanisms

Independent monitoring and review institutions have long been seen as necessary to
supervise government behavior and facilitate good governance. While monitoring
institutions predate the modern human rights era,! these oversight mechanisms have
expanded across domestic, regional, and international levels of governance as interna-
tional human rights law has come to frame state obligations. States parties to the 1945
UN Charter pledged “to take joint and separate action in co-operation” with the UN
to promote universal respect for and observance of human rights (UN 1945, art. 56),
creating new oversight institutions within the UN architecture to develop and consider
reports on human rights realization. Through the establishment of the Economic and
Social Council (ECOSOC), the UN sought to provide independent review at the inter-
national level, with ECOSOC’s Commission on Human Rights charged with monitoring
the observance of human rights throughout the world. ECOSOC encouraged states to
extend this monitoring at the national level, considering the “desirability of establishing
information groups or local human rights committees within their respective countries
to collaborate with them in furthering the work of the Commission on Human Rights”
(ECOSOC 1946, art. 5).

Yet, as states moved to codify the proclaimed rights of the 1948 Universal Declaration
of Human Rights (UDHR) under international treaty law, they were divided on matters
related to the monitoring and review of human rights implementation—with Cold War
debates addressing:

o whether there should be separate reporting procedures for the two covenants;

o whether reporting procedures should be complemented by individual or interstate
complaints procedures; and

o whether states should be held accountable before an international body
(Alston 1987).

These early debates, together with the UN’s initial reluctance to engage in monitoring
and review of member states through the Commission on Human Rights, sowed doubt
that international mechanisms could meaningfully facilitate state compliance with
human rights. Fueled by continuing disagreements related to treaty implementation,
regional blocs formed their own oversight mechanisms and procedures to assess the im-
plementation of human rights and provide redress for violations—beginning in Europe
and expanding to the Americas and Africa (Shelton and Carozza 2013). As states de-
veloped human rights under international treaty law, Cold War divisions on issues of
international human rights monitoring led to the adoption of human rights treaties,
particularly the ICESCR, that included only weak oversight mechanisms to assess com-
pliance. Although the ICESCR was endowed with reporting procedures, through which
states were to submit reports on treaty implementation, these international reporting
efforts remained constrained by the continuing political, ideological, and economic

! The ombudsperson, for example, is a quasi-judicial oversight institution that was created by the Swedish
Parliament over two hundred years ago, with a long-standing role to watch over government officials, consider
public complaints on issues of administrative injustice, and make recommendations for reform (Ayeni 2014).
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divides of the Cold War, which limited the ability of treaty bodies to influence human
rights implementation (Bayefsky 1996).

Case Study: Monitoring and Review through the UN Committee
on Economic, Social and Cultural Rights

The UN Committee on Economic, Social and Cultural Rights (CESCR) is unique
in that it is the only international human rights treaty body that was not created
under the terms of its underlying treaty. With Cold War tensions hampering the in-
itial establishment of an independent oversight body for economic, social, and cul-
tural rights, states parties to the ICECSR were originally required to submit periodic
reports to the UN Secretary General, with ECOSOC member states monitoring the
implementation of the ICESCR. To assist in the consideration of reports submitted
by states parties, ECOSOC in 1978 established a Sessional Working Group on
the Implementation of the ICESCR; yet this Working Group was seen as ineffec-
tive due to its inability to meaningfully review state reports and provide ECOSOC
with recommendations. Given this limited effectiveness, ECOSOC established
the CESCR in 1986—not only to assist in the consideration of reports submitted
by states parties but also to “make suggestions and recommendations of a general
nature” Composed of independent experts, members of the CESCR are elected by
ICESCR states parties in their individual capacity (rather than as representatives of
their states) and serve on the treaty body for fixed, renewable terms of four years.
In addition to their role in developing general comments, recommendations, and
statements to clarify the ICESCR (and now adjudicating individual complaints
against states parties), members of the CESCR gather several times each year to re-
view ICESCR implementation by member states—monitoring state reports, meeting
with state representatives for a constructive dialogue, and issuing concluding
observations to recommend measures to assure the realization of economic, social,
and cultural rights. Where states participate fully in this process of monitoring and
review, the CESCR has proven to be an influential mechanism in facilitating ac-
countability for state implementation of health-related human rights.

As oversight through the international human rights system increased at the end of
the twentieth century—following political changes accompanying the end of the Cold
War, global advocacy surrounding human rights, and leadership changes within the
UN—the number and role of monitoring and review mechanisms to oversee human
rights implementation expanded across all levels of governance. The UN sought to re-
inforce national human rights monitoring in 1991 at the first International Workshop
on National Institutions for the Promotion and Protection of Human Rights, which
resulted in the 1993 “Paris Principles;” providing guidance on how national human
rights institutions (NHRIs) should oversee government actions (UN General Assembly
1993a). Bridging efforts across levels of governance, the 1993 World Conference on
Human Rights reaffirmed the ways in which oversight mechanisms assure human
rights accountability, with the resulting Vienna Declaration and Programme of Action
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recognizing the importance of monitoring and review in the promotion and protec-
tion of human rights (UN General Assembly 1993b). As these monitoring and review
mechanisms have elaborated health-related human rights under international law,
with Chapter 3 examining the CESCR elaboration of the right to health under General
Comment 14, a rising set of national, regional, and international oversight bodies have
been able to undertake an expanding role to promote public health across the contem-
porary ecosystem of human rights monitoring and review.

II. An Ecosystem of Human Rights Monitoring and Review

Where there is no centralized body or system for human rights monitoring and review,
oversight for health-related human rights implementation is reinforced through inter-
connected mechanisms across multiple levels of governance—forming an “ecosystem”
of monitoring and review. Each level of this ecosystem employs complementary
structures and methods of monitoring and review, reinforcing oversight of health-
related human rights where other levels fall short. This complementarity across levels of
governance facilitates human rights accountability for health across national, regional,
and international contexts.

A. National

Facilitating a vital relationship between the rights of individuals and the duties of the
state under international human rights law, independent national monitoring and re-
view mechanisms are essential to ensuring the realization of health-related human
rights obligations. NHRIs, official state bodies with an explicit constitutional or leg-
islative mandate to protect and promote human rights, have authority under national
law to monitor and review government efforts to implement human rights (Carver
2010). These NHRI authorities have found support under international law through the
1993 Paris Principles, which structure the accreditation of NHRIs and delineate their
responsibilities to examine whether national regulations and administrative practices
meet state human rights obligations (UN General Assembly 1993a). While the struc-
ture of NHRIs varies across national contexts, they often take the form of human rights
commissions (a group of human rights experts) and human rights ombudspersons
(singular individuals), who have the authority to review government actions and make
specific recommendations to assure that governments meet their health-related human
rights obligations through public health policies.

NHRIs do not usually have the power to make legally binding decisions, yet these
institutions may advise the government on policy, investigate individual or collective
complaints of human rights violations, and make recommendations to the government
at the conclusion of an investigation. In this advisory role, human rights commissioners
and ombudspersons are appointed by the government, but their effectiveness requires
that they hold a large degree of independence in their work, allowing them to be key
interlocutors on the national implementation of health-related human rights (Reif
2000). While NHRIs have traditionally promoted civil and political rights, they have
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increasingly come to address economic and social rights, including the right to health
(Kumar 2006).2 Beyond their national practice, these NHRIs often collaborate with
similar groups from other nations, participate in international dialogues, and join to-
gether to engage in monitoring mechanisms at the regional and international levels.

However, where the structures, mandates, and powers of NHRIs continue to vary
across nations, diversity in national human rights monitoring and review institutions
canlead to global inequity in accountability for health-related human rights. Supporting
these NHRISs, other state institutions without an explicit human rights mandate—such
as anticorruption commissions, attorneys general, or auditors general—have sought to
improve transparent and accountable governance, monitor rights-related issues, and
thereby facilitate independent oversight of human rights implementation—even if
not through the lens of human rights. Outside of governmental institutions, nongov-
ernmental organizations (NGOs), as addressed in Chapter 6, provide complementary
monitoring and review functions at the national level and facilitate governmental ac-
countability through rights-based advocacy. These NGOs, along with trade unions and
civil society groups, are critical sources of information to monitor the implementation
of health-related human rights. In reviewing government actions, these nonstate actors
can create bottom-up pressures that facilitate accountability for health-related human
rights and support other monitoring and review mechanisms (Potts 2008).

B. Regional

Extending beyond individual states, regional human rights monitoring and review
mechanisms, alongside their respective governing bodies and regional courts, reinforce
domestic efforts to assess human rights progress, supporting regional governance and
acting where domestic monitoring and review is inadequate. The UN initially expressed
hesitancy toward regional human rights arrangements, fearing that emerging regional
systems would detract from the universality of rights; however, states within different
geopolitical regions have pressed ahead to develop regional human rights systems to
reflect their distinct social, historical, and political realities (Shelton and Carozza
2013). As a result, each regional human rights system now independently monitors and
reviews its own region-specific treaties that enshrine human rights and corresponding
state obligations.

With each regional monitoring and review system established under the auspices
of its respective intergovernmental organizations, the three most developed regional
human rights monitoring and review systems are found in Africa (through the African
Union), Europe (Council of Europe), and the Americas (Organization of American
States). Providing a basis to assess the realization of health-related human rights at
the regional level, regional human rights systems have established oversight bodies,
including independent human rights commissions and committees. These regional

2 Por example, the National Human Rights Commission of South Africa has a constitutional mandate to
monitor a wide range of health-related human rights. Under this rights-based mandate, the Commission has
published investigative reports on national rights to a clean environment and healthcare services, as well as
organized hearings to review topics such as the right to water and sanitation and the status of mental health
care in South Africa (SAHRC 2019).
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human rights mechanisms complement regional human rights courts, addressed in
detail in Chapter 8, in monitoring and reviewing rights implementation and shaping
efforts to promote health through the development of regional human rights standards.

While regional treaties contextualize health-related human rights in different ways,
regional human rights systems seek to monitor and review regional human rights issues
and concerns through largely similar procedures, even as differing operational contexts
can lead to accountability disparities across regions. Each regional system provides for a
procedure to receive and review periodic reports from states, considering the extent to
which states parties have taken efforts to realize their obligations under the respective
regional treaty. The African Commission on Human and Peoples’ Rights, for example,
has addressed the health-related human rights of people living with HIV through its
concluding observations on state reports, highlighting gaps in national efforts to up-
hold human rights in the context of the HIV/AIDS response (Durojaye 2017). Some re-
gional institutions may additionally conduct on-site visits and missions to monitor the
health and human rights situation of a particular state or undertake thematic reports
on health-related human rights issues. To this end, the Inter-American Commission
on Human Rights, which has a well-established practice of on-site visits, has produced
several thematic reports addressing issues such as sexual violence, reproductive health
education, and access to maternal health services (IACHR 2010).

C. International

International monitoring and review under the UN human rights system seeks to hold
state duty-bearers to account for the implementation of health-related human rights
through:

o Treaty-based bodies—derived from specific human rights treaties as a basis
to monitor and advise member states, as seen through the CESCR process of
reviewing state reports on the ICESCR; and

o Charter-based bodies—derived from the UN Charter as a basis to oversee the
condition of rights worldwide, as seen through the UN appointment of special
procedures mandate holders (including over forty special rapporteurs) and the
Universal Periodic Review (UPR) (Acharya and Meier 2016).

With states parties accepting specific obligations to report on their treaty implementa-
tion efforts, these treaty- and charter-based mechanisms assess state health obligations
and offer international recommendations for national health practice.

1. Human Rights Treaty Bodies

Human rights treaty bodies were established as the principal mechanism of interna-
tional treaty monitoring and review, and have assumed central importance in ensuring
human rights accountability for public health. Operating under a specific international
legal mandate, treaty bodies assess the national implementation of international human
rights treaties, advising states in realizing human rights obligations. With the human
rights system shifting from the international development of human rights treaties to
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the national implementation of human rights obligations, the UN has looked to human
rights treaty bodies to review state reports and thereby facilitate human rights ac-
countability for state implementation of health-related human rights (Meier and Brés
Gomes 2018).

Each core human rights treaty has its own corresponding treaty body, with each
treaty body composed of independent experts who review state implementation of
treaty obligations. As treaty bodies have international legal authority to assess whether
states parties are implementing the obligations of a specific treaty (Egan 2011), health-
related human rights have been interpreted by multiple international human rights
treaty bodies, as detailed in Table 7.1, which monitor a wide range of determinants of
health.

In addition to clarifying treaty provisions (through general comments,
recommendations, or statements) and adjudicating individual complaints (where
domestic adjudication is not available), these international institutions undertake
monitoring and review, as illustrated in Figure 7.1, through their formal review of state
reports, constructive dialogue with state delegations, and concluding observations on
state obligations. Providing a means to monitor treaty implementation over time, state
reporting to treaty bodies constitutes a continuing obligation under international law.?
In reviewing state reports, treaty bodies may also receive and consider information on
health-related human rights implementation from sources independent of the state,
including NHRIs, UN agencies, and NGOs. The purpose of these “shadow reports” is
to present the treaty body with alternative views on state efforts to implement human
rights for public health (Gaer 2003).

In reviewing this comprehensive set of reports—from both state and nonstate
actors—treaty bodies then engage in “constructive dialogue” with the reporting state.
Constructive dialogue allows treaty body members to speak directly to government
representatives about human rights implementation, allowing states to be questioned
about their implementation efforts. Following from the constructive dialogue, the
treaty body issues concluding observations, offering specific recommendations for
states parties to implement treaty obligations. While the treaty body’s adoption of
concluding observations brings the formal review of a state report to a close, each
treaty body employs distinct follow-up procedures to assess state compliance with
recommendations and to monitor continuing state implementation until the next peri-
odic reporting cycle begins (Ploton 2017).%

Assessing the translation of international law into national practice, these treaty body
authorities can influence states and galvanize advocates to take action to realize human
rights for public health. The adoption of concluding observations by treaty bodies, for
example, has been seen to influence state efforts to implement health-related human
rights. When treaty bodies have addressed the right to health in their concluding

3 States are required to submit both a “common core document” (containing general information about a
state party relating to the implementation of human rights) and a treaty body-specific document (containing
information relating to the implementation of the specific underlying treaty).

4 To coordinate state reporting and follow-up with regional and international monitoring and re-
view bodies, states have developed National Mechanisms for Implementation, Reporting and Follow-Up
(NMIRFs) to gather and track human rights data, discuss draft state human rights reports, and facilitate the
fulfillment of reccommendations for improved human rights implementation (OHCHR 2016).
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Treaty Body Monitoring Process

—)

Implementation Submission
& Follow-up of the report
Concluding Preparation
Observations for review
Constructive
Dialogue

Figure 7.1. Treaty Body Monitoring and Review Process.

observations, subsequent state reports have often increased their focus on health, with
the content of reports corresponding with the specific issues raised in the treaty body’s
previous concluding observations (Meier et al. 2017).

2. Special Procedures
The establishment of special procedures is one of the main charter-based mechanisms
to monitor and review human rights, operating under the auspices of the UN Human
Rights Council (HRC)® to assess practices for rights realization at local, national, an¢
international levels. Special procedures mandate holders are either individuals—titlec.
“special rapporteurs” or “independent experts”—or working groups that examine a
human rights issue from a thematic or country-specific perspective. While these man-
date holders are appointed by the HRC, special procedures serve in their personal ca-
pacity and enjoy a significant degree of independence in assessing human rights.
Special procedures mandate holders review human rights implementation by under-
taking fact-finding missions—chiefly to specific countries but sometimes to interna-
tional organizations or nonstate actors—during which time they meet with national
and local authorities, including government officials, NHRI members, NGOs and civil
society organizations, marginalized communities, victims of human rights violations,
and representatives of international organizations. Following the completion of a mis-
sion, the mandate holder publishes findings about the realization of human rights,
conclusions on human rights implementation, and recommendations for reform. In
immediate cases of alleged human rights violations, as well as concerns of a more struc-
tural nature, special procedures mandate holders also have the ability to communicate
directly with the government by sending a letter that outlines the facts of an allegation,
relevant human rights norms and standards, questions and concerns of the mandate

> In 2006, the HRC replaced ECOSOC’s Commission on Human Rights.
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holder, and request for state follow-up (Winkler and de Albuquerque 2017). Through
their missions, reports, and ancillary communications, the mandate holder reinforces
existing monitoring, advocacy, and implementation efforts, including by civil society
organizations, which become key stakeholders in follow-up monitoring and review
(Golay, Mahon, and Cismas 2011).

Monitoring and review by special procedures—on issues ranging from water and
sanitation to violence against women—has significantly influenced the elaboration,
interpretation, and implementation of health-related human rights through national
policy. The Commission on Human Rights established the first mandate of the UN
Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health in 2002, and—as detailed in Chapter 3—those
who have held this mandate have contributed to the domestic operationalization of the
right to health. Beyond the right to health, the HRC has appointed many independent
experts and special rapporteurs to address the vast range of human rights that underlie
public health, with these speeial+appertenrs serving complementary roles in reviewing
health-related human rights and coordinating with other parts of the human rights
system (Murphy and Miiller 2018).° Building on annual thematic reports to the HRC
and the General Assembly, which clarify the normative content of specific rights in the
context of particular themes or groups, official missions of the special procedures man-
date holders have provided opportunities to review critical public health issues for coun-
tries or institutions (both barriers and good practices) and make recommendations for
health-related human rights implementation.

3. Universal Periodic Review

The HRC launched the UPR in 2008 as a basis to assess the human rights situa-
tion in member states throughout the world, seeking a holistic, equitable, and bal-
anced approach to reviewing the situation of all human rights in all countries. More
encompassing than the state party reporting processes overseen by treaty bodies, the
UPR monitors the human rights record of every UN member state, not just those that
have ratified specific treaties (Gaer 2007).

The UPR reviews each country every five years. This review is based upon three
reports on the human rights situation in the state under review: a national report,
submitted by the national government; a compilation of UN information prepared by
the Office of the UN High Commissioner for Human Rights (OHCHR), drawing on
materials received from UN agencies and other UN human rights mechanisms; and
a stakeholder summary, prepared by OHCHR based upon information received from
NHRIs and civil society organizations. In contrast to UN treaty body reviews, which
are overseen by bodies of independent experts, the UPR is a peer-review process—a
review of states by other UN member states—and thus is intended to be more coop-
erative. The process revolves around an interactive dialogue between the state under
review and other states and culminates in an outcome report, which includes a set of

¢ Where efforts of the special procedures system to collaborate with other monitoring and review
institutions have not always been consistent, raising a clear need for greater cooperation, additional steps are
underway to harmonize the working practices and streamline methods across special procedures mandate
holders (Nolan, Freedman, and Murphy 2017).
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specific recommendations that the state under review can either “accept” (signaling a
commitment to implement) or “note.”

Although it has not always lived up to its promise, the UPR procedure is intended
to be non-politicized, providing a constructive opportunity to identify areas of con-
cern while building the capacity of states to promote and protect human rights through
the cooperative sharing of best practices and technical assistance. Constituting a key
pillar of the UN’s contemporary human rights machinery, the UPR also provides an
opportunity to enhance accountability for other global commitments. Supplementing
the Sustainable Development Goal (SDG) review processes at the international and na-
tional levels, the UPR provides an opportunity to review how the SDGs are contributing
to health-related human rights realization as well as how human rights contribute to the
health-related SDGs (Bueno de Mesquita, Fuchs, and Evans 2018). Even as the UPR has
been criticized for the low level of implementation of recommendations, the procedure
has shown potential in its first two review cycles for monitoring and reviewing health
and human rights realization.

Case Study: Monitoring the Right to Health in the
UPR Recommendations

Health was a prominent issue in state recommendations developed during the
first two cycles of the UPR. Comparable attention was given to health across both
cycles, with health addressed in at least 22 percent of first cycle recommendations
and 25 percent of second cycle recommendations. While some health-related issues
were particularly prominent in recommendations, such as gender-based violence
and maternal and child health, attention to other important components of the right
to health were rare, including water and sanitation, HIV, mental health, essential
medicines, communicable and non-communicable diseases, and nutrition. The UPR
recommendations on health are often framed in general terms. This tendency has
been criticized because it can be unclear what actions the state should take, making
it difficult to track follow-up and implementation. Enhancing attention to neglected
but important health-related issues, as well as greater precision in recommendations
under the right to health, could enhance the value of the UPR as a review procedure
for health and human rights. Even so, the UPR procedure has helped identify public
health gaps and generate attention to important health-related human rights issues
in many countries. Where health stakeholders once had limited engagement with
the UPR, UN agencies are now encouraged to deepen their engagement in the pro-
cess, and the World Health Organization (WHO) has begun to assess opportunities
for enhanced engagement. States have also expanded their involvement, with an
increasing number of countries establishing national mechanisms for reporting and
follow-up to engage a wider range of stakeholders, including ministries of health,
which can support engagement across the whole of government in follow-up on
UPR recommendations.
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III. Public Health Data as a Basis for Human Rights
Monitoring and Review

For human rights monitoring and review to continue to serve its role in facilitating
rights-based accountability, assessments must examine indicators that accurately re-
flect human rights implementation. Oversight institutions are able to generate better
connections between public health realities and human rights realization when they
examine public health data that align with human rights norms and principles. Through
such indicators, human rights monitoring and review procedures can achieve improved:

« Efficiency—as states contend with multiple monitoring obligations for multiple
rights, the simplification of reporting requirements through the identification
of specific health and human rights data would make state reporting obligations
more manageable.

o Effectiveness—with consistent health data allowing for more systematic
monitoring of human rights implementation over time, universal indicators would
give monitoring and review mechanisms the ability to assess states on the basis of
comparable information.

In standardizing the monitoring and review process, human rights implementation
could be better assessed through the development of universal human rights indicators,
using SDG and other public health data to support the assessment of health-related
rights and engaging global health governance institutions in human rights monitoring.

A. Developing Human Rights Indicator

Human rights indicators identify specific quantitative and qualitative data (or
combinations of data) reflective of human rights norms and principles, with
stakeholders developing and implementing these indicators to monitor state
obligations. In monitoring consistent information as a basis for human rights account-
ability, the use of indicators is seen as a way to enhance the objectivity and credibility of
human rights reviews, offering ways to transition human rights from abstract principles
to measurable realities (De Beco 2008). Although efforts to measure human rights can
be traced back to before the initial human rights covenants, the use of human rights
indicators to monitor implementation reached a “turning point” in the mid-1980s, as
scholars began to examine the necessity of human rights measurement, debating how
human rights indicators might be best operationalized (Farris and Dancy 2017). This
movement toward standardized, universal indicators has provided the human rights
practice community with widely accepted tools to hold national governments account-
able for realizing a wide range of civil, cultural, economic, political, and social rights
(Rosga and Satterthwaite 2009). While not identical to public health indicators—which
broadly reflect health outcomes, determinants, and systems performance—human
rights indicators can draw on public health data where such data reveal the realization
of health-related human rights.
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With human rights indicators allowing for more transparent assessments of the pro-
gressive realization of health-related human rights, these measures have shown great
promise in facilitating accountability for the implementation of human rights for public
health. Human rights indicators permit the monitoring of health improvements over
time (Heymann et al. 2015), allowing for consistent reviews of the progressive fulfill-
ment of rights and ensuring that the principle of progressive realization is not used as an
“escape hatch” to avoid state responsibility (Felner 2009). While cautious of the moral
reductionism inherent in describing individual human rights experiences through
population-level measurements,” stakeholders have worked across disciplines to create
methodologically rigorous bases for developing human rights indicators, delineating
indicators that would be uniform in application, less subjective than narrative-based
reporting, and comparable over time and across countries.

The OHCHR has now developed a conceptual and methodological framework for
translating human rights standards into universal indicators, putting forward guidance
for monitoring a wide range of health-related human rights. This approach assesses the
links between policy cause and health effect by examining how health outcomes are
correlated with underlying changes in structure and process, with:

o Structural indicators assessing key legal institutions that promote the realization of
health-related human rights, such as the domestic adoption of rights-based health
policy;

o Process indicators assessing “state effort” through national health programs, activ-
ities, and practices; and

o Outcome indicators assessing domestic public health impacts, such as HIV preva-
lence, infant mortality, and tobacco use (OHCHR 2012).

By framing, identifying, and reviewing indicators to facilitate accountability for human
rights realization, stakeholders have created a process to assess human rights imple-
mentation through public health data. While there remains no standard set of human
rights indicators to measure health-related human rights realization at the national,
regional, and international levels, scholars are developing, proposing, and testing var-
ious measurement frameworks to monitor and review human rights in a range of global
health contexts (Gruskin et al. 2017).

B. Supporting Human Rights Monitoring under the SDGs

Monitoring for the SDGs operates on a different path from the principal mechanisms
of human rights monitoring and review, yet there are areas of complementarity cur-
rently under exploration, allowing for the use of public health data collected under SDG
targets to monitor human rights indicators. While the 2030 Agenda for Sustainable

7 The utilization of population-level data for human rights measurement presents a number of conceptual,
methodological, and practical limitations, wherein indicators might fail to capture the nuance needed to fully
understand human rights realities, particularly for marginalized or vulnerable communities who might be
lost in aggregated data (Merry 2011).
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Development did not go as far toward integrating human rights as hoped by the human
rights community, as discussed in Chapter 4, the SDGs nevertheless provide explicit
grounding in international human rights law, commitment to equality and non-
discrimination, and emphasis on participation as well as monitoring and review of
progress. However, as the SDGs are not explicitly framed as human rights entitlements,
and by definition are selective, the select health-related targets of SDG 3 (and other goals
that address underlying determinants of health) are less encompassing than the right to
health and other health-related human rights (Chapman 2017).8 While the failure to
adopt a fully rights-based approach necessitates a greater attention to right to health
norms (Hunt 2015), the imperfect overlap between the SDGs and the right to health
nevertheless provides opportunities for enhanced monitoring of health-related human
rights through the public health inequality data now collected under SDG targets.

With the pledge to leave no one behind at the heart of the SDGs, the 2030 Agenda
confirmed the importance of disaggregating data—by income, sex, age, race, ethnicity,
migratory status, disability, geographic location, or other characteristics—as a means to
better understand, monitor, and address health inequalities. A set of indicators to mon-
itor progress toward the SDG targets has been developed, supplementing indicators that
are already used in public health monitoring with new indicators, with increased em-
phasis on data disaggregation on specific grounds. The SDG indicators and data disag-
gregation under them can therefore support monitoring of some aspects of inequality,
both in the context of SDG monitoring and in the context of international human rights
monitoring and review.

Monitoring and review mechanisms—beth human rights treaty bodies and the UPR
at the international level, and NHRIs and civil society at the national level —provide
an opportunity to better understand how the SDGs are contributing to human rights
in public health. Yet the constellation of indicators selected to review progress toward
SDG targets only partially captures human rights (Williams and Hunt 2017). Through
better understanding of the promise and perils of SDG indicators, the ecosystem of
human rights monitoring and review can enhance the assessments carried out by the
designated oversight body for the SDGs, the High-Level Political Forum, as well as na-
tional accountability processes.

C. Institutionalizing Human Rights Monitoring through
Global Health Governance

Beyond the provision of public health data, global health governance institutions
can become key actors in efforts to monitor health-related human rights. WHO, in
mainstreaming human rights in its work with national governments, is uniquely
situated to support states by monitoring health-related human rights as part of its as-
sessment of public health commitments (Thomas and Magar 2018). Where WHO seeks

8 This is seen clearly in SDG Target 3.8 (achieving universal health coverage), which—as discussed
in Chapter 4—has neglected human rights where it has become closely aligned with a right to health care.
By failing to provide explicit attention to poor and marginalized groups, SDG Target 3.8 risks entrenching
inequalities in moving toward universal health coverage.
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to create “soft” global health standards, supported by the collection of global, regional,
and national health data (Boerma, Mathers, and Abou-Zahr 2010), these efforts to
monitor public health indicators can support human rights monitoring and review in-
sofar as the public health indicators are consistent with human rights and are used to
support human rights review processes.

Supporting states’ capacity to monitor health inequalities, WHO has overseen the
standardization of public health data collection at national, regional, and global levels,
as well as the development of health inequality monitoring tools and guidance. These
efforts are essential for the assessment of health policies, programs, and practices,
looking at the ways in which vulnerable or disadvantaged groups are impacted
(Hosseinpoor, Bergen, and Schlotheuber 2015). In addition to its monitoring and re-
view of public health data, WHO has begun to engage in the evaluation of public health
laws and policies, developing tools to support legal and policy assessments in public
health (WHO 2011). Expanded as part of its human rights mainstreaming strategy,
WHO has developed an eight-step national review process to facilitate country inte-
gration of equity, gender, and human rights, assessing existing health inequalities and
providing recommendations to guide policymakers (WHO 2016).

Through inter-organization partnerships with the UN Children’s Fund (UNICEF)
and OHCHR, WHO has additionally provided technical support and guidance for
global governance efforts to examine a wider set of health-related human rights—as
seen in the case of water and sanitation and gender-based health inequity. Beyond
supporting states and international monitoring bodies in assessing public health
obligations, WHO has proposed its own global monitoring system for action on social
determinants of health, and the UN has used its monitoring of women’s and children’s
health to promote human rights (Yamin and Mason 2019).

Case Study: UN Monitoring and Review of Women’s and
Children’s Health

In 2010, the UN Global Strategy for Women’s and Children’s Health (Every Woman
Every Child) called upon WHO to oversee the development of effective institu-
tional arrangements for reporting, oversight, and accountability for women’s and
children’s health. In response, WHO convened a Commission on Information and
Accountability (CoIA) for Women’s and Childrens Health. In its 2011 concluding
report, the ColA outlined a rights-based framework for achieving accountability
for women’s and children’s health, based around a tripartite approach encompassing
monitoring, review, and remedial action; and called for an independent Expert
Review Group (iERG), hosted by WHO, to monitor and report progress on the
Commission’s recommendations. Following the iERG’s concluding report in 2015,
the UN Secretary General launched the 2016-2030 Global Strategy for Women’s,
Children’s and Adolescents’ Health, which provided for the establishment of an

° In monitoring health inequalities, WHO has published reports on the state of inequalities in low- and
middle-income countries across different health areas, including maternal and child health, childhood im-
munization, and universal health coverage (WHO 2017).
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Independent Accountability Panel (IAP) to review progress on implementing this
new Global Strategy and make recommendations to improve accountability for
health outcomes—locally, nationally, and globally. The CoIA, iERG, and IAP have re-
inforced the relationship between health and human rights through their grounding
of accountability in a human rights-based approach. Through a parallel technical
review and consultative process, the Partnership for Maternal, Newborn, and Child
Health (PMNCH), hosted by WHO, established an Indicator and Monitoring
Framework to facilitate the assessment of global progress toward the Global
Strategy’s rights-based targets and objectives. Although the fragmentation of re-
view processes risks diluting their impact, the IAP and PMNCH both publish annual
reports that provide a framework for stakeholders to align their strategic priorities
and facilitate accountability for the realization of health-related human rights.

Where challenges remain across the human rights monitoring and review ecosystem,
global health monitoring procedures can complement human rights monitoring,
bridging efforts across human rights and public health review mechanisms to facilitate
accountability for realizing the highest attainable standard of health.

Conclusion

The legitimacy and relevance of health-related human rights depend on the extent to
which they are meaningfully respected, protected, and fulfilled in national policies,
programs, and practices. While international treaties have established the international
legal architecture for the promotion and protection of health-related human rights, that
structure requires meaningful national implementation. Accountability for the imple-
mentation of health-related human rights requires monitoring and review procedures
to assess human rights realization and identify reforms.

Monitoring and review will remain essential components of accountability, ensuring
that government actions move beyond treaty ratification and that human rights norms
and principles are transformed into lived public health realities. The establishment of
monitoring and review institutions across multiple levels of governance structures an
ecosystem through which oversight for human rights implementation can be assured.
Facilitating this process, public health data can provide a measurable basis for assessing
human rights implementation over time through human rights indicators. This meas-
urement will be imperative to protecting the human rights of those who are most vul-
nerable and fulfilling the SDG promise of leaving no one behind.

While monitoring and review mechanisms have come a long way in facilitating ac-
countability for human rights in global health, practical challenges persistamid a rapidly
changing health and human rights landscape. There remain procedural inefficiencies
among oversight bodies, geographic inequities in human rights monitoring and re-
view procedures, and data inadequacies through human rights indicators to monitor
health-related human rights. Grappling with these challenges provides a space to con-
sider where existing monitoring and review mechanisms fall short in facilitating human
rights accountability and where they can be improved through institutional reforms,
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new mechanisms, and health data. Ongoing efforts to strengthen these procedures hold
great promise for the realization of health-related human rights in the lives of individuals
and communities throughout the world. In an era marked by an increasingly uncertain
commitment to human rights—where human rights norms and principles are increas-
ingly flouted in national efforts—monitoring and review are more important now than
ever to assure accountability for the realization of human rights in global health.

10.

Questions for Consideration

How does monitoring and review facilitate state accountability for human rights
implementation?

Why is monitoring and review especially crucial for the implementation of human
rights subject to the principle of progressive realization?

How did Cold War debates impact efforts to monitoring human rights? Why were
states initially reluctant to develop a human rights treaty body to oversee imple-
mentation of the ICESCR?

How do overlapping monitoring and review mechanisms across levels of govern-
ance (national, regional, and international) complement each other in assessing
the implementation of health-related human rights?

Why are NHRIs crucial to providing necessary oversight of government practices?
How do NHRIs maintain their independence despite their appointment by the
government?

How can human rights treaty bodies better assess health-related human rights
obligations under a wide array of diverse human rights treaties? What role can
shadow letters play in drawing attention to neglected health issues?

Why was the UPR necessary on top of the existing international mechanisms for
the monitoring and review of human rights? How can the UPR better address
health-related human rights?

What does the development of human rights indicators bring to the monitoring
and review of health-related human rights? How do indicators support
assessments of the progressive realization of rights?

How can public health data under the SDGs be employed in monitoring health-
related human rights? Why is SDG monitoring insufficient to review human rights
implementation?

How can public health monitoring efforts through global health governance
institutions facilitate accountability for the implementation of health-related
human rights?
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