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Introduction

Covid-19 presents one of the gravest, acute challenges our world has faced for many
years. The pandemic impacts a vast array of areas of life across the globe. It also raises a
multitude of very urgent questions for law and human rights. This volume provides a series
of scholarly responses to many of the questions Covid-19 raises for the theory and practice
of law and human rights. The assembled papers in this volume collectively seek to engage
with academic and practitioner communities alike and the volume aims to positively
contribute to our collective attempts to
for Covid-19 has been produced and distributed.

The volume emerged from a hastily convened Zoom meeting of over thirty colleagues
based within the Human Rights Centre and the School of Law at the University of Essex.
The purpose of the meeting was to gauge ongoing research related to Covid-19 and the
breadth and array of responses led to this project. It quickly became apparent that many
academic colleagues were extremely interested in contributing their expertise on a very
broad range of multidisciplinary Covid-19 related topics and issues. The combination of
contributorsd enthusiasm for the pr opredace
this volume in a very timely manner. A mere three months has elapsed from the first
meeting to the final publication!

The contents of this volume span a very comprehensive range of topics, questions and
expertise. The volume is purposefully multidisciplinary. It is also intended to be accessible
to a relatively broad readership who, one imagines, is nevertheless united by an interest
in the role which expertise has to play in confronting and overcoming the very many legal,
social, philosophical and political challenges which Covid-19 entails.

The editors

and
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Some Conceptual Framings

Some Conceptual Framings: A Discussion
Eliana Cusato, Koldo Casla, Andrew Fagan Emily Jones and Ozan Kamilo] lu, University of Essex School
of Law and Human Rights Centre [DOI: 10.5526/xgeg-xs42_001]

Several colleagues came together to discuss some of the themes arising in the papers for
this section of the publication.

A first theme that colleagues explored is whether existing theories of human rights are

sufficient to explain and provide a basis for the response to Covid-19, or, whether the

theoretical tools that we tend to resort to, need to be re-conceptualised or considered

afresh. There is a temptation to seek to re-conceptualise the existing normative resources

we have at our disposal, or even to go further by looking for new approaches, and

sometimes this will be vital, even essential. However, there was debate about whether the

act of re-conceptualising is actually required, or whether it would simply serve as a

di straction from the isrreguréddwha waoull lorecowdd.a reAl s o, [
conceptualisation look like?

Some expressed caution about the risks of re-conceptualising, indeed whether by doing

so, one might fall victim to the trapofconcei vi ng of the pandemic as
event somehow requiring or justifying a complete break with the values and approaches

we adopt for the finormal 6. This Acommon enemy
the need to defend the world from extraordinary shocks, is something we have often seen

before, and does not work for all persons within societies. It is also somewhat patronising

and ironic; while on the one hand we are progressively losing our societal bonds, on the

other hand our leaders are claiming that the approaches they are taking which are
responsible for these ruptures are in the name of defending humanity. For example, the

feminist critiques of the use of the peace and security language and architecture to respond

to Covid-19 underscores why securitisation and militarisation of health and welfare issues

end up protecting the economic and neo-liberal status quo.

|l nstead, perhaps wihatl ainc irngpuyi raessd wied |la afsr ea gr €
obligations; seeking out a new equilibrium for how rights can be understood and
implemented. The critique of mainstream human rights discourse is vital to this task,

including its failure to engage effectively with the social ills caused by austerity. One can

see very clearly during this pandemic the inadequacy of the liberal tradition of negative

libertyi iso | ong as each person caoutlke. befFhdae¢dne
equal societies have proven themselves to be much more resilient to the pandemic.

Instead of securitised or militarised logic, there is a need to place greater attention on the

Avi ol ence of the everydayeol9 and manynldagahs eaddr
responses to it feed into this violence, perpetually. The pandemic is an important wake-up

call by bringing to the fore an array of pre-existing challenges that remain unaddressed. It

puts into stark focus the intersectional ways in which different groups are being
disproportionately affected, not only by the pandemic but by the unequal societies in which

they live. Our political and economic systems have contributed significantly to these

societal failings.



Another important theme is the relationship between different theories or conceptions of
rights i those which privilege the individual and others which adopt more communitarian
or collective perspectives. Both Casla and Kamiloglu, in their papers, for instance call for
a much greater attention to be placed on collective rights, and indeed, both share a more
communitarian or communal vision of how rights ought to be articulated and respected.
|l ndeed, Casl abs focus on iinwhatwdefites anlindidv icdiuvailcd sr
relationship with others and the wider community -, highlights the sense that all individuals
are members of a political community. He sees the need to place greater emphasis on the
needs of the community, and particularly, those most vulnerable within it. This was seen
as particularly important, given the unequal and intersecting impacts of the virus. However,

the notion of fAvulnerabilityo is not neutral
a common denominator of resistance; and using it in this way requires us to think about
resistance to those in power. Il n contrast, not

be indifferent to power.



The Reach of Rights in the Crisis

Sheldon Leader, Professor, University of Essex School of Law and Human Rights Centre, Member, Essex
Human Rights Centre and Essex Business and Human Rights Project [DOI: 10.5526/xgeg-xs42_002]

[. Introduction

This chapter explores some central challenges to bringing domestic and international
human rights principles to bear on the provision of health care in this pandemic. It looks at
the ways in which policy aims to balance a variety of competing rights and demands. Some
involve competition for access to scarce resources in hospitals, where the competition
might be between possessors of the same right to enjoy the highest attainable standard of
health:' a gain for one might require a loss for another.? Other situations involve a
competition between a human right that might conflict with institutional demands that do
not themselves rank as implementing human rights, but are nevertheless demands that
are sometimes considered legitimate and which can exercise considerable downward
pressure on the ability to give full effect to the human rights in question. This happens in
the present pandemic, for example, when orders, backed by the threat of dismissal, are
given by some enterprises to their workforces to return to work despite evidence that this
return can jeopardise their health. While the enterprise cannot usually claim to be making
a human rights-based demand in an order to return to work, there is here a recognisable
competition between the right to health and the demand to stimulate the economy.

Downward pressure from a demand that is itself not based on a human right, but is
sometimes found to prevail over the claim of right to health, can also arise within the
network of a stateds international relations.
state of the WTO wants to ban an import on grounds of jeopardy to public health, and the

WTO resists the import ban on the grounds that a reasonably available alternative exists

that would have a less limiting effect on trade and would also protect health.3

II. Configuring a Human Right When it is Up Against Competition
How can one navigate here? There are several principles that aim to flesh out what it

means to fibalanced rights against competing ¢
requirement that the purpose behind these limitations not be itself independently

1 cf International Covenant on Economic, Social and Cultural Rights, Art. 12(1).

2 cf. Shaheen Azmi, Lorne Foster and Lesley A Jacobs (eds), Balancing Competing Human Rights in a

Diverse Society: Institutions, Policy, Principles (in cooperation with the Ontario Human Rights Commission)

(Irwin Law: 2012). See also,Shel don Letaegratioon, Federation, and the E:
Costillo (ed), Mor al e et politi que(GeorgOIMPVedan:2G03)d.63.1 6 h o mme

3 Albeit to a possibly lesser extent than would a full ban. Contrast on this issue, Thailand - Restrictions on

Importation of and Internal Taxes on Cigarettes, GATT decision - November 7, 1990, and Brazil

Measures Affecting imports of re-treaded tyres AB-2007-4. The latter gives greater latitude to a state to fix

the level at which it aims to protect public health from the pressures of trade than does the former.
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identifiable as illegal,* proportionality,® necessity,?and what i s here |
The focus here is on the last two: necessity and reversibility. They are particularly relevant
to the task of configuring the dimensions of a human right in the circumstances of this
health crisis.

a) Necessity

A limitation on the enjoyment of a human right may be imposed if it is established that it is
necessary for the purposes of the institution or practice imposing it, and that institution or
practice is not otherwise illegal. While there are several interpretations of this requirement,
they converge on the need to adjust the limitation on the right against the virtues of allowing

abel

€

that | imitation by foll owing a héave asked Wwhethee gat i v €

a proposed limitation of a human right arising from a cross-cutting limiting objective is the
least damaging to that right from among reasonably available alternatives.

The direction of adjustment is important to note here: it runs from the impact on the right
as its benchmark, against which the merits of a proposed adjustment are assessed. So,
as in the example of the call to return to work, one should ask if there are reasonably
available alternative ways of conducting the return that would have less of an impact on
the health of those returning. Via this route, human rights would be applicable in both hiring
and firing. The legitimacy of both in this crisis should be anchored in the need to do least
damage to the basic rights of those in work, to those wanting work, and to those losing it.

For our purposes, it is important to note t

the adjustment between human rights and their legitimate limitation, can actually run in two
different directions: it can insist on showing least damage to the human right, or it can insist
on showing least damage to the resources and efficacy of the institution aiming to limit that
right. Both approaches aim at establishing what they consider to be appropriate space for
the human right and appropriate space for the competing objective. But the outcomes of
taking one or the other route can be very different. The first will allow the right to be
overridden in a narrower range of circumstances than does the second. The first allows a
limitation only if it can be shown that the competing objective cannot be reached in any
way other than one that places a yet greater limitation on the right. The second does the
opposite. It is more open to finding justified limitation on the right and correspondingly
greater room for other, competing objectives to prevail.’

These competing directions of adjustment are particularly noticeable when institutions with
narrower mandates than the state possesses are concerned. When a body such as the

4 As would happen, for example, if a a hospital intentionally excludes on grounds of their religion, race, etc
those who would otherwise receive help .

5 This requirement has several components, which include but are wider than necessity. The relevant
elements are: i): that the means chosen for achieving an objective that competes with the requirement that
one respect the fundamental right in question, be suitable; ii): that the objective be a legitimate one, and,;
iii): if (i) and (i) are satisfied, that the means chosen, and/or the objective as interpreted, impinge on the
exercise of a fundamental right no more than is necessary. See Sheldon Leader, Proportionality and the
Justification of Discrimination in Janet Dine and Robert Watt (eds) Discrimination: Concepts, Limitations
and Justifications (London: Longmans, 1996) 11, and Aharon Barak, Proportionality (CUP: 2012).

6 See, Aharon Barak, Proportionality (CUP: 2012) Ch 11.

“See, Sheldon Leader, o6l nflating Consent ,inJanetDinemt i ng

and Andrew Fagan (eds), Human Rights and Capitalism: A Multidisciplinary Perspective on Globalisation
(Edward Elgar, 2006).
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WTO gives priority to facilitating world trade, or a commercial enterprise considers its
central mission to engage in profitable production of goods and services, both take
measures that can also put pressure on the human rights of those affected, including the
right to health, but they are often said to be acting within their mandates in doing so. These
mandates, it is often argued, necessarily lead these bodies to reject adjustment in the
direction of least negative impact on the human right, even though they may have formally
added respect for such rights to their agendas.

b) Hidden priorities

We need to distinguish between ultimate priority accorded to a basic right when it faces
competition, and priorities in the adjustment of that right against the demands of those
competitors. Ultimate priority is what one sees when it is clear that the values promoted
by, say, the right to health will win over right to trade if one has to choose between them.
The right to life is more important than is the right to trade, and more important than the
right of investors to their share of corporate profit i more important in the sense that
ultimately, if one had to be totally sacrificed to the other, the right to health would win.

However, this ultimate priority is different from the priority that can emerge when the space
for the enjoyment of that same right is reduced by asking how it can be adjusted against
the requirements of the least negative impact test. A private provider of badly needed
medical equipment, for example, might be subject to a government order that it produce
this equipment for public use is likely to have several pricing options. One will be to choose
a price that puts least burden on the purchasing options of those needing to use the
equipment, allowing a larger number to benefit from it, while also making room for the
provider to avoid a total loss from the production. An alternative would be for the provider
to charge a higher price, making the equipment available to fewer users, but still available
to some. The first option looks for the least negative impact on the human right, while the
second looks for the least negative impact on commercial returns. Both take some account
of the priorities of the other party, but each considers the other to be wrongly focused.

A fully consistent commitment to priority for human rights in this example will line them up
in the same direction: it could assign them both ultimate priority and priority-in-adjustment.
However, these priorities can sometimes be split. A human right might then look as if it has
ultimate priority when in fact that status is undermined by a protocol for adjustment that
asks: how can we allow a human right to health to be protected in a way that least perturbs,
least reduces financial return to investors, or the flow of trade. The right to health, despite
appearances, is then marginalised.

c) Reversibility

When two or more human rights compete, there is another issue that arises in public
debate about priorities: there is a quality of reversibility about directions of adjustment
made between such rights. To illustrate this feature from a domain apart from but relevant
to health, consider the right to life as it competes with the right to freedom of movement.
Preservation of life is ultimately more important than is the interest in freedom of movement
along the highway. But it does not follow that each and every level of risk of death is more
important to prevent than is any given level of freedom of movement.®

8See,JeremyWal dr on, ORi ght s IEthics603,respl 50%51%H516-18989) 99
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For example, evidence might show that the death rate on highways is reduced by a
significant but decreasing number for every mile per hour of reduction in permitted speed.
Assume that the annual reduction is 2,000 deaths in a given population for a reduction of
permitted speed from 100 and 90 mph; a reduction of 1000 deaths if the speed limit drops
from 90 to 50 mph; a saving of 100 lives if it falls from 50 to 40, and 10 lives would probably
be saved if the speed limit falls from 20 to 5 mph. Even though the preservation of life is
ultimately more important than is freedom of movement along the highway, it does not
follow that the right to freedom of movement must always be adjusted downwards so as to
have the least impact on the death rate. At a certain point a polity may reverse the direction
of compromise. In this example, it will at a certain point adjust the attention paid to the risk
of death in favour of greater concern for the right to freedom of movement, even though
clearly a certain number of reduced deaths will result from a further reduction in speed limit
to 5 mph.

This does not mean that the right to life falls out of the picture at all: it still functions to
constrain and channel societyods oblstpwheanons t o
human rights compete with one another, as does the right to life with the right to freedom
of movement, priorities might at some point legitimately shift. The point at which that shift
should happen is a potential matter for legislatures, with appropriate coordination from the
executive and judiciary. This should help us to further pin down what is involved in moving
a human right towards being a central rather than marginal concern for adequate health
provision. There may well be points at which a marginal gain in health care is outweighed
by a severe loss of resource in other domains of human rights concern. But this throws
into relief the situations on the other side of the line, in which the right to health should win
out over competing rights.

[1l. Providers

These points can also indicate a particular challenge in working out the legitimate role for
private providers of health care when they are called on to help meet the demands of
human rights in this crisis. It is increasingly accepted that human rights principles should
be deployed to shape the role of all private commercial enterprises.® This can include
acceptance by these enterprises that human rights have what we have called ultimate
priority when they compete with other demands on that enterprise.

However, that status can once again be undermined when priorities-in-adjustment come
up for consideration. At that point it is quite possible that the private provider sets as a
condition for the provision of its service which the government has asked it to provide, that
it be able to work with a guideline that makes the least possible negative impact on the
right of its shareholders to a return on their investment.

IV. Conclusion
The present crisis brings into focus some longstanding issues. A sharp division between

public and private provision of goods and services is increasingly blurred. All are called on,
and all are rightly accountable to human rights requirements. At the same time, as these

9 UN Guiding Principles on Business and Human Rights (Geneva 2011) passim.
See, Sheldomtlgacddern ong Federation, and the Borddets of Ri
politique des [DGeorg @Irs Verlag: 20@83hpoGA.me
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rights extend their reach, their potential can transform into frustration. This is as true of the
human right to an adequate standard of health provision as it is true in many other areas
of social justice. The questions generated throw into relief the need to appreciate what can
be delivered by a full recognition of the central role that human rights can play in this area,
rather than a marginal role that they might acquire by default.
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Rights and Responsibilities: Protecting and Fulfilling Economic and

Social Rights in Times of Public Health Emergency
Koldo Casla, Lecturer, School of Law and Human Rights Centre [DOI: 10.5526/xgeg-xs42_003]

Abstract

This chapter introduces human rights and civic responsibilities as mutually reinforcing
ideas in times of public health emergency. Based on rights and responsibilities, and taking
the human rights principle of non-retrogression as a starting point, it is necessary to define
positive obligations to protect and fulfil economic and social rights when responding to a
serious public health crisis. Among other things, | argue that societies should be able to
use privately owned resources and facilities, as it is sometimes not only legitimate but
necessary to interfere with private property.

Keywords
Economic and Social Rights; Emergency; Human Rights; Private Actors; Responsibility;
Vulnerability.

I. Rights and Responsibilities in Times of Public Health Emergency

We are all interconnected, for better and for worse.! If the nodes were not so densely linked
in multiple ways, the virus would not have gone global so quickly. At the same time, if the
connections between us are not sufficiently strong, we will not be well equipped to deal
with it successfully.

We, society and the human rights community, need a holistic response where individuals
take responsibility as members of a collective that resembles a beehive more than a
massive rack of billiard balls.

The pandemic is testing our resilience individually and socially. We have been asked to
act together to flatten the infection curve, preserve the public healthcare system and save
lives. We need to wash our hands and we have kept a safe physical distance from each
other, not to protect ourselves, but to protect others, not even relatives and neighbours,
but people we dondét even know.

The Covid-19 pandemic is teaching us a lesson about the role of human rights in the
ibroadband net wo7ldolatedtshipavteck susvivassdhave reghtsy but we are
not isolated shipwreck survivors. We are interconnected and interdependent. As
individuals and members of a community,
(our ) per son adlwe holdrespensilliies gis-akvis @adh,other.

lam notusingthe wor d fAr e s p degadduty,ibdt astagivic datysto do what we
can so others in the political community we are part of can enjoy their rights. The breadth
of that political community will differ depending on context, personality, politics and other

1 An earlier version of this chapter was presented at online meetings organised by ESRAN-UKI (April
2020), the Health Law Cluster of the School of Law of the University of Essex (April 2020), and the
Northern UK Human Rights Academic Network (May 2020). | am indebted to Andrew Fagan, Carla
Ferstman, Eliana Cusato, Emily Jones and Ozan Kamiloj lu for their detailed comments.

Wil l'iam Davi es, 6Soci ety as a BandoaRebievrofBodkellwor k, 6

3 Universal Declaration of Human Rights, 10 December 1948, Article 29(1).
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factors. For some, it might be humanity as a whole, irrespective of borders. For many, the
community will have some national dimension they identify with. Possibly for everyone, the
community will at | east partl ysalde hluomaanl ,r
said Eleanor Roosevelt.*

Hannah Arendt observed that a political community is a precondition to make rights
concrete, real and meaningful.> Civic responsibility derives from our membership to that
political community as well. Responsibility complements rights and both notions reinforce
each other in society. Responsibility does not need to be at odds with international human
rights law. As shown by Berdion del Valle and Sikkink, even though UN and European
human rights systems evolved in a different direction, 19" century Latin American
constitutionalism and 20™ century Inter-American and African regional human rights
systems reflected the idea that individuals are members of communities and have both
rights and responsibilities.®

The 1998 UN Declaration on Rights and Responsibilities of Individuals loosely talks about
an individual responsibility to safeguard and promote democracy, human rights and a
social and international order where human rights can be materialised.” The wording of
the UN declaration echoes the way many human rights defenders take injustice personally.
Their commitment is commendable, particularly when they work in very difficult
circumstances putting their lives at risk. But my idea of responsibility is slightly different. |
am not saying we should all become human rights activists, as desirable as that would be.
| am arguing that we should become citizens (members of a political community
irrespective of nationality, migration status or any other personal circumstances) and
accept and embrace the rights and responsibilities that come with it.

This broad idea of citizenship is helpful to make sense of the difference between a legal
duty and the civic duty presented here. As individuals, we are legally entitled to certain
rights and obliged to respect the rule of law, also when the law limits our rights because it
is necessary and proportionate to do so. We are not legally obliged to be virtuous citizens,
neither should we be in exchange for human rights. The risks of a totalitarian turn if this
requirement existed would be unendurable.® However, above and beyond the realm of
individual legal responsibility and duties, there is room to make for civic duty, interpreted
as a meaningful contribution so other members of the political community can see their
rights fulfilled.

Reason and freedom from the yoke of religion and tradition were significant advances in
history, b u t modernityds | iberal orthodoxy i

i cglha sse

S

not

‘El eanor Roosevelt, 6Where do Human Rights Begin?6, in

World(NY: Columbia University Press, 1999), 190.

5 Hannah Arendt, The Origins of Totalitarianism (Cleveland and NY: World Publishing Company, 2
Edition, 1958), 290-302.

SFernando Berdi -n del Valle and Kathryn Sikkink,
Age of Rightsé (2017) 26(1) Minnesota Journal of International Law.

7 Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and
Protect Universally Recognized Human Rights and Fundamental Freedoms, adopted by General Assembly
resolution 53/144 of 9 December 1998, Article 18.

8] saiah Berlin, 6 T wkour EssaysCn fhibegy (©xford: Oixftra Univeysiy,Pressn
1969), 118-172.
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everyone: We need the State.® One of the civic duties must be to sustain and defend
resourceful and universal public services that prioritise the attention of most vulnerable
individuals in a more equal and caring society. Our personal and economic fortune
depends on others. This proposition is anchored in the tradition of civic republicanism. It
can be f ound Nonitizéd dbaiss wer aan that Be can buy another, and none

so poor that he i s c%witpirethisltradidiont ThomasePhine pdiniedns e | f 6 .

out,

personal property is the effect of society; and it is as impossible for an individual to acquire personal
property without the aid of soci ety, as it
therefore, of personal property, beyond what
in society; and he owes on every principle of justice, of gratitude, and of civilization, a part of that
accumulation back to society from whence the whole came.!

Civic republicanism is looking for a non-individualistic version of rights, in line with T. H.
Marshal | 6 s noti on of 2iMarshalliuaderstond Sodiakrightssas esgential
ingredients of citizenship and advocated an egalitarian form of welfare that required
reciprocal responsibilities between members of society in a precise historical and cultural
context.’®

As a matter of responsibility and social citizenship, | think those of us who believe in human
rights can do more to advance meaningfully towards a society where justice is distributed
in such way that there is real freedom for all. And with the adjective real | mean a
democratic commitment to non-domination, beyond negative liberty,’* and | mean in
particular the material conditions to be free, for which socio-economic rights are essential.
When the International Covenant on Economic, Social and Cultural Rights (ICESCR) was
drafted in the 1960s, the promotion of

S for
a mano:s

Nfgene

presented as a potenti al?® Ifwouldrarguea howeverothat o t he
embracing both rights and responsibi | i t i es woul d not see fAgener a

limitation of rights, but rather as one of the goals of enhancing socio-economic rights in
law and policy. This does not mean that there would no longer be conflicts between
individual rights and collective interests. It would be foolish to believe that social citizenship
would simply overcome a 200-year tension between individual liberalism and utilitarianism.
But it can help us to identify a holistic response that takes rights and responsibilities as the
two sides of a single coin, as opposed to rights versus responsibility, or individual interests
versus collective needs.

°Samuel Moyn, O6Reclaiming the | anguABgReligiogh&HEthicky i n an ag
(August 2019).

10 Jean-Jacques Rousseau, The Social Contract: Or Principles of Political Right (Translated by G. D. H.

Cole, Constitution Society, 1762), Book 11.11.

"Thomas Paine, 60 Ag r al Cualiffe adduCs Erreygess (gdd) The ©rjgis, of Unimersal

Grants: An Anthology of Historical Writings on Basic Capital and Basic Income(London: Palgrave, 2004),

13.

2T HMarshall and TGitzendhip and Sogia Classd , Citizenship and Social Class

(London: Pluto Press, 1992), 1-52.

BJulia Moses, 6Social citizenship and social rights in

philosophy in the longue duréed (2019) 16(1) Modern Intellectual History 158.

14 Philip Pettit, Republicanism: A Theory of Freedom and Government (Oxford: Oxford University Press,
1999).

15 International Covenant on Economic, Social and Cultural Rights, adopted by General Assembly
resolution 2200A (XXI) of 16 December 1966, Article 4.
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Il. Protecting and Fulfilling Economic and Social Rights in Times of Public Health
Emergency

Both rights and responsibilities are necessary to respond to the Covid-19 pandemic
effectively and fairly.’*Th e vi rus and the | ockdown brought c|
lives, but many of us could and should accept the limitation of some of our rights as a

matter of responsibility while the healthcare system was struggling to cope. The lockdown

and many of the emergency measures that came with it were not simply limitations of our

rights. They were also essential steps to protect and fulfil human rights.

We are all vulnerable to Covid-19, but not equally so. While this pandemic has happened
to all of us at the same time, it has not affected all of us the same way. Older persons and
those with pre-existing health conditions and compromised immune systems are at greater
risk. At the same time, the disease has a disproportionate socio-economic impact on low-
income families, children in poverty, rough sleepers, refugees and asylum seekers, among
others. Evidence from the UK shows that historically embedded regional, social class and
ethnic inequalities are strong indicators of vulnerability to this disease.’

This crisis begs for a bailout for the most vu
Developed during the global economic crisis beginning in 2008, the human rights principle

of non-retrogression establishes that, in times of economic and financial crisis, assuming

the adoption of regressive measures becomes ur
rights of the disadvantaged and marginalized individuals and groups are not

di sproport i on'&Taking the pairfcipleadt o rdtigression as a starting point,

| believe we need to move from the mere formulation of (negative) limits of what
governments are allowed to do to the identification of (positive) requirements to prioritise

the preservation of rights of the most vulnerable.

When people are required to stay away from each other, geographically and socially
isolated, some individuals struggle more than others. Together with transport for
essentials, healthcare and social services, public broadcasters have proved indispensable.
Equally, social media and the online world are vital to keep people connected. Narrowing
the digital gap becomes an even more urgent priority when we have no alternative but to
communicate through webcam. Universal broadband and the right to internet access are
now more important than ever.*®

In those countries with sufficiently advanced economies, public authorities should ensure,
among other things, an adequate income for those who lose their jobs, which may include
an emergency basic income, and guaranteeing that people will return to work if they are
temporarily laid off. Conditionality in social benefit payments must be lifted and delays
shortened drastically. In this regard, in their Covid-19 statement, the UN Committee on

16 Sections Il and 1l are partly basedon Kol do Casl a, 6CoronavOperus: beyond hi
Democracy,19 Mar ch 2020, and 6 Ne wOperoGlobat Rights, 14 April 2020. new cr i si s
"Rowl and Atkinson, O0UK coexi st slewmMbndéDipomatiqueiaBnglishus 6, ( Ju

Edition, 16. See papers by Caroline Bald and Sharon Walker, and by Andrew Fagan, in this publication.

18 Chairperson of the UN Committee on Economic, Social and Cultural Rights, &etter to States parties to
| CESCR, 6 16 May 2012.

BLorna McGregor and Ah meld padddemitt Eive drgentprintipes fGrdeavingl no

one behind through technologyd Universal Rights Group blog, 19 May 2020.
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Economic, Soci al and Cul tur al Ri adnthescos{s GFE SCR)
essential foodstuffs and hygiene produc®s to e

Gas and electricity supply ought to be secured unconditionally to safeguard the minimum

core of an adequate standard of living. In line with States 6 gener al obl i gati ons
of business activities, providers of public services, regardless of their public or private

nature, must be required to guarantee universal coverage, quality control and continuity of

the service.?!

The roles and responsibilities of private actors are, | believe, one of the central issues that

should be considered as part of a discussion on positive obligations to protect and fulfil

economic and social rights in times of global public health emergency. No country has

enough public resources to face a crisis of the scale of Covid-19. As an indicator, the

weight of public expenditure within the OECD ranges from 25.2% of the GDP in Chile to

56.8% in France.?? In accordance with international human rights law, governments are
required to make use of the Amaxi mum of avail e
and cultural rights.?® Responding to a crisis of this magnitude requires the use of privately

owned resources and facilities. It is sometimes not only legitimate but necessary to
interfere with private property. I n his Ourge
economic recessiono6 -X9htleetUN indepehdent Expent omKpreigho v i d
Debt and Human Rights rightl y obabsoleteandifiduly hat 0
justified, States should be able to take the necessary economic and legal measures to

more effectively face* the current health crisi

Private hospitals should serve the general interest in a public health emergency. As

expressed by the UN CESCR in their Covid-19 statement, both public and private health
resources should be &émobilised and shared amc
comprehensive, coordinated h#® Rrivatehpméderswould s p o n s e
be entitled to a just compensation from the State, but measures should be taken to prevent

profiteering from the crisis. The avoidance of net losses and furloughs would be a

benchmark of appropriateness.

Private labs and tools should also serve the collective goal of finding a cure and relief to
the disease. For example, without medical reason, when there is a shortage, it is hard to
understand how anyone could be tested privately before any rough sleeper, healthcare
professional, home-delivery rider, supermarket cashier, porter, bus driver, person over 70,
professional cleaner, scientist or political leader dealing with the pandemic and showing
the symptoms.

20 UN CESCR, @tatement on the Covid-19 pandemic and economic, social and cultural righ t $JK Doc.

E/C.12/2020/1, 17 April 2020, para. 17.

21 UN CESCR, &eneral Comment No. 24: State obligations under ICESCR in the context of business
activities,® UN Doc. E/C. 12/ GC/ 24, 10 August 2017, para
22 OECD Dataset on general government spending: https://data.oecd.org/gga/general-government-

spending.htm (data from 2015).

23 |CESCR, Article 2(1).

24 UN Independent Expert on the effects of foreign debt and other related international financial obligations

of States on the full enjoyment of all human rights, particularly economic, social and cultural rights, Juan

Pablo Bohoslavsky, &@ovid-19: Urgentappeal f or a human rights response to t
April 2020, 10.

UN CESG6GtRemerionCovid-19, 6 (n. 13.0) par a.
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Privately owned resources can serve a very necessary purpose to protect particularly
vulnerable individuals. Empty hotels can be mobilised to host rough sleepers and
healthcare personnel, as necessary. And both hotels and unused buildings can be
converted into safe spaces for victims of domestic violence.

Considering the socio-economic impact of the pandemic, evictions should be suspended,
and rent and mortgage payment deferment options introduced, with extra requirements for
corporate landlords. This recommendation is consistent with some of the most progressive
interpretations of international human rights principles. In relation to non-emergency
situations, the CESCR has declared that the assessment of proportionality of an eviction
in the privat e akirgcatdstinctian eoetweenr peopertigs helonging to
individuals who need them as a home or to provide vital income and properties belonging
t o financi &%andipresimnably athericarporaté landlords as well.

Many countries have taken unprecedented measures to support households, preserve
employment and help businesses.?’” As early as March 2020, governments pledged a

collective investment of no less than $4.5 trillion,”2 e qui val ent to the whol
economy, or the combined GDPs of France and Italy. On top of that, in March the UN

Conference on Trade and Development called for a $2.5 trillion package for the Global

South.?® Since the early 1980s, governments in advanced economies have increasingly

relied on public debt at the expense of taxation, lowering the pressure on the wealthiest

strata while diminishing the size of the welfare state.3® With historically low interest rates,
governments are undoubtedly going to get into debt to pay for emergency and palliative

measures during this crisis and in its aftermath. This approach has a number of risks, not

only for finance but also for democracy and human rights. Governments are accountable

to those they rely on for revenue. Thatds why
people sustain their government through a fair tax system. The payment of the bill should

not be deferred in its entirety to future generations. Progressive taxes will be needed to

make sure that the wealthy pay their fair share and that income and wealth inequalities do

not rise even further as a result of the pandemic.

lll. Concluding Remarks

Life is changing quickly, and it is incumbent upon us to find the place of human rights in
this exceptional era.

It is important to be epistemically humble. Human rights researchers and activists may

have some ideas, but we do:iédl yhawee dddnrddtt hev emnr
answers to the most important questions. Human rights policy analysis was not invented

for policies that change radically in a matter of days or even hours.

26 UN CESCR, L6pez-Alban v. Spain, UN Doc. E/C.12/66.D/37/2018, 11 October 2019, para. 11.5.

2T OECD, dax and Fiscal Policy in Response to the Coronavirus Crisis: Strengthening Confidence and
Resilience, & 15 April 2020.

2Jonathan Guthrie, 6Get r Eiradcial Timesf25Mdrah202 . 5t n t akeover 0,
29 UNCTAD, d&he Covid-19 Shock to Developing Countries: Towar ds a fAwhatever it takes
thetwo-t hi rds of the worl ddés population being |left behind,
OWol fgang Streeck, 0 H q2014)/84 New Le@t Rgview 351 i sm End ? 6,
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As well as humble, we should be self-critical. Most of us outside China only started to take
this threat seriously in March. Letds remembe
should be doing or should have done to anticipate the pandemic.

With epistemic humility and a self-critical spirit, in this chapter | have argued that society
and the human rights community need both rights and responsibilities to tackle this and
future public health emergencies with effectiveness and fairness. The Covid-19 pandemic
and its aftermath must be a time to focus our attention on the rights of people in poverty
and at greater risk of harm, disadvantage and discrimination. The human rights principle
of non-retrogression sets limits to what States are allowed to do when they intend to
implement measures that could result in lesser enjoyment of socio-economic rights. Taking
this principle as a starting point, | have argued in favour of moving from the mere
formulation of (negative) limits of what governments are allowed to do towards the
identification of (positive) requirements of what they should do to protect and fulfil
economic and social rights of most vulnerable individuals in public health emergencies.
Since private property is not an absolute right, protecting and fulfilling economic and social
rights in a health crisis must include, when necessary, making use of privately owned
resources and facilities to respond with a collective and synchronised effort of society as
a whole.

We cannot return to business as usual when we go back to normal, whatever normal
means after this epoch-defining experience. There will be other crises and more equal
societies will be better equipped to weather them. This pandemic is also a wake-up call for
us in the international human rights community. What can we do with our policy and
advocacy tools to contribute to the reversal of 40 years of regressive taxation, privatisation
of public services and diminishing protection

Let future us remember the coronavirus pandemic as the time when we hunkered down,

rediscovered kindness and responsibility, preserved what we valued the most, and
became bolder about what needed to change.
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Rethinking Minimum Guarantees after the Pandemic: The Invisible

Violence of Neoliberal Rationality
Ozan Kamiloj lu, Lecturer, School of Law and Human Rights Centre [DOI: 10.5526/xgeg-xs42_004]

Abstract

This essay suggests that the pandemic brings unprecedented economic and social
challenges while simultaneously opening the door for the renegotiation of minimum
guarantees that human rights discourses conceptualise. The particular conditions of the
pandemic have the potential to crystallise slow and structured forms of violence, and widen
our imagination of the possibilities for human rights discourses. This is especially the case
because neoliberal rationality doesnodt have the
human rights imagination, as it may have done in the 90s.

[. Introduction

During the pandemic, states have effectively closed their borders and declared various
kinds of emergency measures and derogations from treaties. They have put in place
lockdowns and other exceptional measures impacting upon the rights to life, liberty and
security, health, education, food, shelter and work as well as freedoms of movement and
association. The world is experiencing one of the harshest economic crises to date, leading
to spikes in unemployment rates and global poverty. Simultaneously, the pandemic has
signalled a time of Areturning to the sst
In many countries, governments have responded with power which human rights
frameworks have been incapable of tempering. In the UK, the Coronavirus Act 2020 in
addition to changes to the Public Health (Control of Disease) Act 1984, has introduced
provisions which will have a severe impact on vulnerable individuals.!

What is striking is how utilitarianism and the technocracy of experts seem to have become
the dominant policy making principle, which inevitably brings disproportionate
consequences for those who are already vulnerable, including people with mental health
challenges, women in gendered spaces, as well as poor and racially marginalised

hegemc

ateo \

communities. Utilitarianism for the fAcommon (g«

manage me ntkind of Tnhnagement might be necessary in some emergency
situations, however, in such a complex global crisis of unknown duration, it is difficult to
stop the momentum it creates, which reverberates far beyond the immediate challenges
brought on by the pandemic. This pushes us away from simple crisis management,
towards a situation in which we are being forced to negotiate new norms in the new normal
of an emergency state together with wha?t
Consequently, for human rights practitioners and activists there is an ongoing

Andr

reconsideration and negotiati on on Ami ni mum

protection and arguments over proportionality.

This paper aims to return to dmbRitmsMOyear avmtae

of liberal human rights discourses while focusing on historical construction of the terms

1Al ex Ruck Keene, 6Capacity i n Intérmatiofal JouenaloffLaw@oedr onavi r us 6

Psychiatry.
2 Andrew Ross, Strange Weather: Culture, Science and Technology in the Age of Limits (New York: Verso,
1991), 2077 212.
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parallel to that of neoliberalism. | will argue that, the current crisis makes what used to be
invisible, visible, and allows us to reconsider historical negotiation over what minimum
guarantees human rights can provide. This debate has been traditionally between
economic and social rights on one side and political rights on the other, however there are
also other forms of violence and violations at play, that used to be invisible and which are
now apparent. The historical debate over austerity and the global administration of debt is
where my focus lies, in order to make the claim for the need for a wider debate about the
purpose of human rights.

Il. The Minimal Utopia of Human Rights

In order to develop a discourse that can claim to be globally valid and legally instrumental,

agreeing on a certain set of minimal rights has always been necessary. On its way to

becoming a part of the dominant language of global governance, actors keep negotiating

over the limits of that minimum content and measure of rights. Samuel Moyn argues that,

when it comes to social and economic rights, human rights oscillate between an
understanding of rights that offer minimum guarantees for formal equality and substantive

equality aiming at social welfare. Similarly, Goldman demonstrates that the 1970s marks

the basic (human) needs approach with an egalitarian concept of economic, social and

cultural rights, and duringthesey e ar s h u mkem themsejvbstasa cOmprehensive
framework for contesting austeri tlgthafalowindire n a me
decade, the 1980s, after the debt crisis in the Global South, austerity measures demanded

structural adjustments from states by the International Monetary Fund, and rarely have

been contested wi t h rights di scour ses. Towar
[International Finance Institutions] avoided the issue of human rights, but reacted by

addi ng 0 mpooents to austerity that aligned with their focus on efficiency and
growth and further & Rirtalty dotlowinhgetlde crisia 6ff2008, isanec y . 0
progress has been made in regards to mitigating the effects of austerity with human rights

standards.

These oscillations regarding the relationship between social and economic rights and the

minimum standards of human rights discourses, brings us back to much wider political
guestions. As Wendy Brown referring to hurgectsare i ght s,
situated in political, historical, social, and economic contexts with which they dynamically

e n g ay Ehe genealogy of human rights discourses discloses this situatedness of

minimal rights, which has, depending on the wider context, validity and leverage over
financi al i nstitutions. Nonet hel ess, this is
also how do we quantify and monitor the violations and suffering caused by state actions.
Methodologically, human rights measurement requires some kind of quantification, and

during these debates economic and social rights are considered indeterminate.® Moreover,

other forms of violence are entirely invisible to current methods applied by states and

human rights organisations. Thus, the genealogy of what are the minimum guarantees the

SMatthias Goldmann, 6éContesting Austerity: M&Plrelal ogi es
Institute for Comparative Public Law and International Law Research Paper Series No. 2020-09.

4 Ibid.

SWendy Br own, 060The Most We Ca nightsland the Foldics .of. Fatélism', Womgmgn R

Rights? (Routledge 2012), 452.

Rosga and Satterthwaite highlight that O6ESC [economic,
be more indeterminate t hanAnclanetie Rosgamrdl MargateilLt i ¢ a | rights. 6
Satterthwaite, 'The Trust in Indicators: Measuring Human Rights', (2009) 27 Berkeley J Int'l Law 253.
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human rights paradigm can offer at a particular conjunction is also that of, whose voice is

hear d, whose death is fAgrievableodo or who is v
management 0. A t &lhlni nRga wel xsabmpllieb eirsa l concept of
defines as O6a speci al class of urgent ri ght sé

pluralism, however there is no explanation as to why freedom from torture is a part of the

minimum standards of liberal societies, but in contrast, a minimum basic income is not.’

Tal al Asad, highlights that &éfinanci-redchingr essur
than many military adventuresd which are rarel
and usually not the subject of obligations set out in any international treaty.2

If there is one lesson to be taken from the state response to the pandemic, it is how it

exposes a system of structural violence over citizens, emphasising the structural

hierarchies of race, class and gender in both spatial and temporal registers.
Simultaneously, the pandemic also exposes the limits of human rights discourses that were

developed predominantly to tackle immediate and personal forms of violence, while

historically not able or less able to articulate on or respond to other forms of violence such

as fAslow violencedo. Rob Nixon, referring part:.i
violencedo as 6a violence that occurs graduall
destruction that is dispersed across time and space, an attritional violence that is typically

not viewed as violence at all .o It iI's differe
immediate in time, explosive and spectacular in space, and as erupting into instant
sensational vi si biméentatagdéaccretivel its calamitotiseepatcussions c r e
playing out across a %latngies onfo tt esnppeocrtaal c uslcaarl,e so
just attritional but also exponential, operat:.i
invisibletol anguage of Avictory and defeato and AvVi
lives of those who have no voice, the dispossessed classes and races, while unfolding

over years.

As the pandemic continues it loses its event value, and simultaneously, how to organise
daily life and economy during the pandemic becomes the territory of struggle. This exposes
how structural violence couples with slow violence such as prisons with insufficient health
and architectural capacities; refugees who are trapped at the external borders of the EU,
subjected to deliberately insufficient public health conditions; the urban poor living in
insufficient and crowed dwellings that costs them their health and even their lives; the
workers of the gig economy and other precarious work contracts who cannot refuse to
work even if they fall within the identified risk groups; women facing different forms of
domestic violence systemically over years; air pollution that deteriorates human life
gradually, and so on. The minimum guarantees offered by the current human rights
framework are able to respond some of these challenges, however when coupled with and
viewed from the intersecting lenses of class, race and gender, some of these forms of
violence are perhaps, maybe for the first time, strikingly visible.

My c¢claim is that the fAethicisationdo of the vi
severely limited the forms of violence that human rights instruments are able to address
under neoliberal governmentality, and consequently, which forms of violence are out of

7 John Rawls, The Law of Peoples: with "The Idea of Public Reason Revisited" (Harvard University Press
2001).

8 Talal Asad, 'What do Human Rights Do? An Anthropological Enquiry' (2000) 4 Theory & Event. See also,
Jessica Whyte, 'Human rights and the Collateral Damage of Neoliberalism' (2017) 20 Theory & Event 137.
9 Rob Nixon, Slow Violence and the Environmentalism of the Poor (Harvard University Press 2011).
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reach. The Covid-19 crisis demonstrates the limits and potential of rights discourses to
protect vulnerable people when the underlying structures of violence behind the neoliberal
governmentality are exposed so clearly. | will briefly set out a short history of neoliberal
governance and austerity programmes, to be able to make the argument that during the
pandemic era, human rights movements and their scope are extremely important.

lll. Human Rights and the Empire

The transformations in the structures of capitalist accumulation that began in the 1970s

after the infamous AWashington Consensuso had
it Amul tinati onal capitalismo, whereas ot her
contemporary literature it is described as neoliberalism.'® One of the most well-developed

theses in critical human rights studies is to show how current human rights discourses not

only lack the tools to resist capitalism and its various permutations but instead, manage to

contribute and reinforce capitalism.!! Most of such accounts focus on how human rights
serves to Aciviliseod the projects of Western
economic interests and global domination. Many claim that human rights discourses are
instruments of Western capitalism to justify its structures of exploitation and intervention.?

Mutua, for example, describes human rights as
which is indebted to certain forms of market democracy.*® Others, like Samuel Moyn,

suggest that human rights and neoliberalism he
the claim that human rights have played a cau:
of the neoli bervalew,gehudmalnn rMogyhntéss ar e actually
t hat has proved iIinadequate to the task of 6cCi

v e s s¥eThe link between the economic model being followed and the discourse of

human r i ght s cal smultareityy negatoivé aprditions, and vague descriptive

af f i™A ttyhiéord | ine of thought finds a gradual 7
that appropriates methods and structures of the market in classical liberalism and neo-

liberalism. Thus, the logic of the market changes the human rights discourses accordingly

and the way human rights activism is being developed. According to Baxi, this is the
conversion of the human rights movements into
JosephSI aught er, 6human rights of individuals ar

10 For a detailed discussion see, Immanuel Maurice Wallerstein, World-systems Analysis: An Introduction
(Duke University Press 2004).

11 For some of these critical works, see, Pheng Cheah, Inhuman Conditions: On Cosmopolitanism and
Human Rights (Harvard University Press 2006); Costas Douzinas, Human Rights and Empire: The Political
Philosophy of Cosmopolitanism; Upendra Baxi, Human rights in a Posthuman World: Critical Essays
(Oxford University Press 2009); Mark Goodale, Human Rights at the Crossroads (Oxford University Press
2012); Jose-Manuel Barreto, Human Rights from a Third World Perspective: Critique, History and
International law (Cambridge Scholars Publishing 2013); Makau Mutua, Human rights: A Political and
Cultural Critique (University of Pennsylvania Press 2008).

12 See, Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument
(Cambridge University Press 2006); Emilie M. Hafner-Burton and Kiyoteru Tsutsui, 'Human Rights in a
Globalizing World: The Paradox of Empty Promises' (2005) 110 American Journal of Sociology 1373;
Zachary Manfredi, 'Recent Histories and Uncertain Futures: Contemporary Critiques of International
Human Rights and Humanitarianism' (2013) 22 Qui Parle: Critical Humanities and Social Sciences 3.

13 For a detailed account of these critical approaches see: Ben Golder, 'Beyond redemption?
Problematising the Critique of Human Rights in Contemporary International Legal Thought' (2014) 2
London Review of International Law 77.

14 Samuel Moyn, 'A Powerless Companion: Human Rights in the Age of Neoliberalism' (2014) 77 Law &
Contemp Probs 147; Samuel Moyn, The Last Utopia: Human Rights in History (Belknap 2010), 51.

15 Samuel Moyn, A Powerless Companion: Human Rights in the Age of Neoliberalism, (2015) 77 Law and
Contemporary Problems 147-169.
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(for better and wor se) , 8imiady,fd ©rfoa,hunrae rightsh u ma n

law replicates the World Trade Organization and its process of dispute resolution, through
which collective rights and interests are being subordinated to the logic of the market,

which itself structures the o6redponsible subje
At this point it i's important to tuswodhack tc
perhaps the correct question to ask is O0[w]hy
rights discourse [ €] can so comfortably subsi
outcome: the prioritised protection of a familiar set of rights functional to the operation of

mar ket extAhsanigeRave tried to show, the o6fami.l
transformations of the society and at the end of the day the market and human rights

discourses operate together, and the conditions and structur e o f this o6work
reflects wider transformations of the society. What these minimum rights, their scope,

definition and measurement, reveal is the politics of rights struggles. Consequently, the

relationship between human rights discourses and neoliberal rationality can only be
conceptualised by looking at particular periods of history in a wider picture of events, with

methods that go beyond any causal relationship.

To define what neoliberalism is, I f ®drdl ow We |
reasond6 that i s Oubiquitous today i n statecr
education, culture, and a vast range of quotidian activity is converting the distinctly political
character, meani ng, and operat i otnintoeconamEmocr ac

o n e!8Thié follows arguments of an early neoliberal and law professor, Franz B® hm, who

stresses that o6[w]e wish to bring scientific

political economy, into effect for the purpose of constructing and reorganizing the economic
s y s t 2 hwillblater claim that from the period starting with the crises of 2008, the
pandemic marks the collapse of various tenets of neoliberal reasoning, and opens space
for progress in the protection of economic and social rights and also other less visible forms
of perpetual violence. Here | will briefly address the period during which economic and
social rights struggles have lost ground following the 70s. This will allow me to further
expound on the disappearance of various form of protections from the purview of human
rights discourses, and the potential for their re-emergence.

IV. Human Rights at the End of the Bipolar World

The second half of 1989 represented an earthquake or shattering for world politics. The
Cold War represented a constitutive divide of the world between two forms of
governmentality. The discourse in the USA during the Cold War focused on imagining the
Soviets as an aggressive, expansionist enemy. With Reagan and the neoliberalisation of

the economy following the 6écrisis of capital e

16 Joseph Slaughter, 'Hijacking Human Rights: Neoliberalism, the New Historiography, and the End of the
Third World' (2018) 40 Human Rights Quarterly 735.

17 Anne Orford, Reading Humanitarian Intervention: Human Rights and the Use of Force in International
Law (Cambridge University Press 2003) 210.

18 Ben Golder, 'Beyond Redemption? Problematising the Critique of Human Rights in Contemporary
International Legal Thought' (2014) 2 London Review of International Law 77.

19 Wendy Brown, Undoing the Demos: Neoliberalism's Stealth Revolution, (MIT Press 2015) 17.

20 Franz Bohm, Walter Eucken and Hans Grossmann-Doerth, The Ordo Manifesto of 1936,Ger many 6 s

Market Economy: Origins and Evolution (Springer 1989).
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mar ketisation and democracy ar e @&dalewingthed t he
fall of the Soviet Union, the USA military complex had to quickly rearrange its enemies,
and construct new national threats and evils to protect its society from. Meanwhile, the
dogmas of neo-liberal economy and marketisation became further entrenched. While
neoliberal rationality was taking over, the discourse of American governance turned to the
protection of humanity as a whole against the evil that is this time unexpected, catastrophic
and shocking.?? This change from the ideological warfare of the bipolar world to the
monopolar construction of the bio-political i and later surveillance regime,? had the effect
of instrumentalising the discourse of human rights for the purposes of humanitarian
intervention.?* Here again, human rights instruments have been prodded to develop
around a language and practice of the war against evil, with its ever innocent victims,
unforgivable perpetrators, and bystanders.?®

The years during which the utopias of the 60s and 70s are lost and human rights struggles

takes a particular ethical form, are also the years when economic and social rights

struggles lost most of their ground. Following bold claims for a New International Economic

Order during the 70s, the year 1985 marks the start of the large debt programmes of the

| MF and the adoption of the Baker Plan o6the cr
debt crises in a grit-your-teeth-and-get-to-i t m¥Eel. bowi ng Wendy Brown,
rationalityo corresponds t o t heoaearticdaneahice ment ¢
with the global administration of economy.

Chantal Mouffe once observed that:

What we are witnessing with the current infatuation with humanitarian crusades and ethically correct
good causes is the triumph of a sort of moralizingli ber al i smé and this is becaus
are o6filling the void |eft by the col?Tapse of any p

Likewise Judith Butler refers to a return to ethics during the 1990s and worries that this

return6constituted an escape from politicso, and
mor al? Almaibn Badi ou, describes this turn as a
tendency of the Western world to conceive humanity as powerless and in need of

protection fromevil?1 n Jacques Ranci reo6s words, it is |j

law, and it is law that leaves no place for any alternative consideration of justice.

The Aus against themd rhetoric inherited from
community that needs to be protected, along with an incontestable meaning of justice in
the post-Sovietera®® Consequently, there needs to be evil

22lAndre Gunder Frank. 6No End to History! History to No
(1990) Social Justice 17, no. 4 (42) 7.

22 Naomi Klein, The Shock Doctrine (London: Penguin, 2008).

28 Michael Hardt and Antonio Negri, Empire (Harvard University Press 2000).

Nico Krisch, ¢6éLegality, Morality and the Dilemma of Hu
13(1) European Journal of International Law 32371 35.

25 Rober Meister, After Evil: A Politics of Human Rights (Columbia University Press 2010).

%Matthias Goldmann, O6Contesting Austerity: MaePeck|l ogi es
Institute for Comparative Public Law and International Law Research Paper Series No. 2020-09.

27 Chantal Mouffe, i Whi ch Et hi cs f o rTurbte Biluce (Rautdedde 8013) 85h e

2Judi t h EB hti Icearl , Adnb Mavjaié¢ Garber,8éatriceiHanssen, and Rebecca L Walkovitz (eds),

The Turn to Ethics (Routledge 2001) 15-28.

29 Alain Badiou, Ethics: An Essay on the Understanding of Evil (Verso 2002) 13.

30 Jacques Ranciere, 'The Ethical Turn of Aesthetics and Politics' (2006) 7 Critical Horizons 1.
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fight becomes a means to advance and reproduce the neoliberal agenda in different ways
and in different forms. This includes, privatisation of public resources and public health and

reductions in soci al protections, deregul ati o

addition to the expansion of the neoliberal model to previously uncharted territories from
Eastern Europe to the Amazon. Neoliberal governmentality produces subjectivities in
compl ex ways t hat include Afet hicisationo
accumulation. In the notorious words of Margaret Thatcher to defend neoliberal economic
pol i cies, 6T h e rPlavhen the threat iacbristricted asttargetmgthe society

as a whole, and policies as inevitable utilitarian answers to that evil.

Those years presents us with probably the most stark example of how neoliberal rationality
and its technocratic solutionism was uncontested by human rights discourses. Following
the financial crisis of 2008 and following the cruel effects of austerity programmes,
neoliberal rationality is not unchallenged anymore and together with social movements
also human rights movements are energised. Nevertheless, international financial
institutions presents us with another story, as has been seen with the grave human
suffering caused by austerity measures put in place by the troika and IMF in Greece.3? The
IMF and its adjustment programmes are still indifferent to the suffering they impose, and

human rights instruments have not been successful in their challenges. The | MF6s o wn
report on Greece ¢ 0nc hdusteehtwasmat sharédteverly abross d e n

s 0 ¢ i % In the dase of Koufaki and Adedy v. Greece, the European Court of Human
Rights left a very large margin of appreciation to the government regarding austerity
induced wage cuts, although it was not the government but external actors imposing the
austerity.

V. Conclusions

During the first months of the pandemic, borders and states regained their hegemony over
the imagination of societies that look for protection, as something all of a sudden
remembered or imagined from the past. Again
to nationalise key industries, and redistribute the wealth in different ways such as through
furlough schemes to save the economy. Nevertheless, the millions of new unemployed

of

of

r

throughout the world are on the way to reachir

be able to produce consent to lead the vulnerable to their deaths to save the economy,

al though not without trying. The negotiation

continues as the burden of the crisis falls on the care workers and various other working
classes and minorities. The imagination of the neoliberal state seems to be limited with
finding ways to turn back to the pre-pandemic market economy, while society at large is
faced with both the unequal consequences of the current capitalist arrangement and the
need for a change in what has been presented for a long time as the only way, primacy of
economy over the social.

Recently announced, the Pandemic Emergency Purchase Programme (PEPP) of the
European Central Bank (ECB), seems to be aimed at a similar problem of who will take on

31 Speech at Conservative Women's Conference, 21 May 1980.

2Margot E. Salomon, 60Of Austerity, Human Rights and
Journal, 21: 521-545.

33 Greece: Ex Post Evaluation of Exceptional Access under the 2010 Stand By Arrangement , IMF Country
Report No. 13/156, May 2013, para 47.
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the burden of the crisis at the European level.3* Exceptionally, PEPP allows for the
purchase of Member Statesdé debts without
This means that soon countries in the North of Europe, particularly Germany, will be
sending funds to the South through debt purchases. PEPP aims to protect the European
Monetary Union that is under stress from the crisis. It seems that a European level
redistribution and homogenisation of the economy can only result with the implementation
of fiscal union.

This is not a Chinese or European pandemic however, but a global one, and it is not only
Southern Europe but the Global South that lacks instruments to buffer the effects of the
crisis and also lacks policy autonomy. Thus, the crisis demands the redistribution of wealth
globally. The Organisation for Economic Co-operation and Development (OECD)
Secretary-Gener al Angel Gurr2za recommended a

any |

6gl obe

Marshall Plan and New Deali combi nedd ai med at t hose who we

economic and social precarity.3® However, as it is even in doubt whether the public and
institutions of Northern Europe will be convinced to share the burden of the crisis with
Southern European countries, how can we expect a redistribution plan to support
developing countries and the Global South, in general? A recent decision of the German
Constitutional Court upheld complaints against the Public Sector Purchase Programme
(PSPP), and found the European Central Bank programme ultra vires.3® Consequently,
decision puts PEPP at risk.%’ It is not difficult to foresee, during the global economic crisis
a new wave of | MF programmes will hit t
However, the ethical turn or | oss of the
of exchange anymore. Austerity regimes imposed by neoliberal states and international
financial institutions but without its depoliticising discourses, allows human rights
discourses to renegotiate the minimum guarantees with the hegemonic powers. In addition
to the crisis in public health, the World Trade Organization®® reports that developing
countries face distinct and unprecedented challenges and the International Labour
Organization,*® anticipates devastating job contraction following the pandemic. This will
inevitably lead to social movements of various sorts, unbound by an ethical construction
of neoliberalism. This unprecedented crisis will therefore bring onto the table both
economic and social rights and also other previously invisible forms of violence. We must
seize the opportunities that this confluence of factors presents.

34 https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32020D0440&from=EN

35 https://lwww.oecd.org/newsroom/oecd-secretary-general-coronavirus-war-demands-joint-action.htm

36 See, paper by Tom Flynn in this publication.

37 Theodore Konstadinides, 6 The Ger man Constitut i oPSRP Bet@een Mendak
Gymnastics and Common S e n sUWK&pnst L Blog, 14 May 2020, https://ukconstitutionallaw.org/.
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38 WT O, Trad® set to plunge as COVID-19 pandemi c upends gl obal economy?®6

https://www.wto.org/english/news_e/pres20_e/pr855_e.htm.
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Global, Regional and Comparative Perspectives: A Discussion
Tom Flynn, Lecturer, School of Law; Sanae Fujita, Fellow, Human Rights Centre; Yseult Marique, Senior
Lecturer, School of Law; Onyeka Osuji, Reader, School of Law; Clara Sandoval Villalba, Professor, School
of Law and Human Rights Centre [DOI: 10.5526/xgeg-xs42_005]

The pandemic raises a variety of governance issues which can be considered from global,
regional and comparative perspectives. Several of the authors in this section and some
other colleagues had the opportunity to discuss these different perspectives. This space
for dialogue provided an opportunity to reflect upon commonalities (and differences)
between regional systems and the similar challenges faced by citizens when seeking to
engage with their governments about the adequacy of responses to Covid-19.

The pandemic brings to the fore the importance of global health governance, global
solidarity and collaboration but these objectives have been largely thwarted by the wider
trends of declining multilateralism, to which the global health sector has not been immune.
The capacity for the WHO to respond effectively to the pandemic by, for example,
promoting cross border efforts to tackle the spread of the virus and working to find a
vaccine, have been made dependana on State bojlabdration
under the International Health Regulations and by its restricted budget. But in other
respects, international organizations have shown a greater willingness to think outside of
their usual toolboxes (they tend to focus on delineating state obligations). Whilst
increasingly providing a space for a multilateralist response, they have also shown unusual
creativity in identifying the variety of roles that actors additional to states can play to
address health and related needs, and in recognising the importance of transboundary
collaboration.

Authoritarian and populist tendencies have fed off of the decreased interest in engagement
with multilateral organizations. Many states have responded introspectively, some even
nationalistically, to the virus, preferring to see Covid-19 as something which has come from

organ

out side, developing or fostering a narrative o0
virus from coming in, as a foreign fAinvader, O

The focus was in many ways a false narrative, given than the virus was already spreading
within countries. All it managed to do was to deflect political attention away from what
countries were doing (or failing to do) internally to prevent the spread of the disease and
to afford essential health care.

But the narrative is slightly more complex, than a simple picture of waning support for
multilateral institutions. Some countries like China have stepped up their bilateral support
to African states as well as to the WHO, and there are many examples around the world
of ad hoc bilateral support (sending medical teams; hospital equipment and protective
gear).

The anti-multilateralist tendencies, as well as other unrelated, unresolved debates about
the relationship between the European Union legal order and that of Member States, have
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complicated and arguably weakened the capacity of the EU to adopt and implement
successfully, European-wide pandemic responses, and at the same time to address the
authoritarian tendencies of several Member States. This problem was less apparent in
Africa, where the recent experiences with Ebola underscored for states the need to work
collectively to address effectively global health challenges. Atthe same time, weak internal
governance, a culture of coloniality and dependence as well as the failings of the
international economic system to help countries to emerge from poverty, have impeded
the effectiveness of responses to Covid-19 in many African countries.

The Inter-American human rights institutions have played an important role in framing
statesod r es p-dhishaman tigats t€rmsy notdonly giving meaning to the right
to health but al so articulating st aticdashd
vulnerable sectors of society. This is mirrored to an extent in Europe by both EU and
Council of Europe human rights machinery, though less so, perhaps in Africa, where

due

responses to Covid-19 have been framed (almost exclusively) by the African Uni on 6 s

African Centre on Disease Control.

Both Sandoval and Fujita explored another set of governance concerns, linked to the
relationship of the state with its citizens, access to justice, truth and equality. Sandoval,
focused on the special measures the Colombian Special Jurisdiction for Peace should put
in place to enable conflict victims to participate in transitional justice proceedings in the
context of Covid-19. Even before the pandemic, access to justice for conflict victims 1
some of the most marginalised in Colombian society i was a difficult prospect. While there
are huge technical challenges to use virtual hearings during the pandemic, Sandoval note
that technology also provides important opportunities for victims to participate if key
measures, explored in the paper, are put in place.

Fujita explored citizensdé challenges to -
19. Part of the challenge relates to the lack of independence of the media, which has been
made worse by the emergency situation, coupled with the failings of the Japanese
government to provide clear, accessible and transparent information. Not only does this
lead to confusion, it also can contribute to deaths if individuals do not know when they

access

should go to the hospitalorhow t o get tested. Part of the wo

efforts to safeguard the possibility to host the Olympic Games in 2021 and to address the

|l nternational Ol ympi c Commi tteeds concerns,

transparent public health information to Japanese citizens. The concerns about media

i ndependence foreshadow wider worries about t

securitisation of public health in its approach to states of emergency, a problem also made
very apparentin Marique 6 s paper .
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Moving Towards Global Solidarity for Global Health through

Multilateral Governance in the Covid-19 Response
Judith Bueno de Mesquita, Co-Deputy Director, Human Rights Centre and Lecturer, University of
Essex School of Law and Human Rights Centre and Benjamin Mason Meier, Associate Professor
of Global Health Policy at University of North Carolina-Chapel Hill [DOI: 10.5526/xgeg-xs42_006]

[. Introduction

The rapid spread of, and devastation caused by, Covid-19 worldwide reflects not only its
viral properties, but the dichotomy between a globalised world profoundly connected by
trade and travel and the absence of global solidarity and coordination in the response to
the pandemic. Challenging a rising disengagement from multilateral governance, the UN
Secretary General, the World Health Organisation (WHO), and the UN Committee on
Economic, Social and Cultural Rights (CESCR) have all called for global solidarity and
international assistance and cooperation to be at the heart of the Covid-19 response.! In
this paper, we explore what this means for global health, giving particular attention to two
core components of global health law that provide legally binding obligations regarding
Covid-19: the commitments to global governance under the International Health
Regulations (IHR) and obligations of international assistance and cooperation towards the
realisation of economic, social and cultural rights, including the right to health, under the
International Covenant on Economic, Social and Cultural Rights (ICESCR). Situating the
global pandemic response in the context of the contemporaneous decline of
multilateralism, our article takes a critical look at the international institutions and
frameworks and their role during pandemic responses, and the imperative of a more
cosmopolitan approach to global governance, embracing solidarity and international
cooperation in a way that serves low-income countries and rights holders everywhere.

[l. The Rise and Fall of Multilateralism in Global Health

Institutions of global health and human rights have brought the world together in
unprecedented cooperation since the end of World War II. The rise of multilateralism in
global health reflects the broader cosmopolitan worldview that gave birth to global
governance in the aftermath of World War Il, embedding global solidarity and cooperation
within an increasingly interconnected world. Beginning in the nineteenth century, the
spread of infectious disease began to unify states in shared vulnerability, with international
cooperation recognised as necessary to prevent disease transmission through regulatory
coordination, with early efforts to control specific infectious disease outbreaks evolving to
become a standing international public health bureaucracy through WHO.? The WHO

Constitution (1946), proclaiming for the firs-
hi ghest attainabl e st andtahred noofr niaetail vteh , ads pei nrcaotmy
mandate for international heal th governance tc

broadest and most liberal concept of international responsibility for health ever officially
pr omul §DRespaedncréasing multilateral integration in the decades that followed, the

1Commi ttee on Economic, Soci al and Cuwhé Comonazifus Diseageht s ( CE !
(Covib-1 9) Pandemic and Economic, Soci al and Cul tural rig
World Health Organisation, Addressing Human rights as Key to the COVID-19 Response, 21 April 2020,
https://www.who.int/publications-detail/addressing-human-rights-as-key-to-the-COVID-19-response.

2 David P. Fidler, International Law and Infectious Diseases (New York: Oxford University Press, 1999).
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global vision for the WHO has been undermined by the rising reluctance of States to
adequately support global health governance, a reluctance driven by the resurrection of
nationalism.

In a direct attack on the shared goals of a globalising world, nationalism has spurred
isolationism and has sought to retrench nations inwards. Right-wing populists have directly
challenged multilateral institutions, including those in the area of global health and human
rights. Some nations have retrenched and withdrawn from multilateral partnerships and
international organisations. For example, nationalist governments have withdrawn from
the Rome Statute of the International Criminal Court in recent years,* and the USA
government, seeing health and human rights as oppositional to traditional nationalist
values, has slashed funding to the United Nations Population Fund and other institutions
of global governance.® These right-wing nationalist governments have further attacked
human rights, undermining the global work of the UN Office of the High Commissioner for
Human Rights (OHCHR) whilst turning increasingly autocratic through attacks on minority
populations, independent media outlets, and civil society organizations.® Such counter-
cosmopolitan retrenchment is leading to a rejection in some quarters of global governance
and human rights as a basis for global health, threatening progress that has been made,
jeopardising the health and human rights of vulnerable populations worldwide and raising
obstacles to future institutional progress.” This new global order, detached from the
science of public health and the obligations of human rights, is the context into which
Covid-19 emerged. The response to the pandemic is illustrative of the nationalist tenor,
undermining global health and human rights through a rejection of multilateralism.

lll. The Emergence of Covid-19 into a Nationalist World

The rapidity and scale of transmission of Covid-19 is testimony to the enduring nature of
our shared global vulnerability in an increasingly interconnected and globalised world.
However, many State responses have shunned transboundary cooperation. While still in
the early stages of this devastating pandemic, such actions not only exert negative
repercussions on global public health and well-being; in impeding (and at times
undermining) multilateralism, they also risk rebounding on nations by inhibiting coordinated
strategies to address a virus that has no respect for national borders. For example, in
responding to this emergency, States have adopted widespread unilateral travel
restrictions in an attempt to interrupt transmission. Amounting to a violation of the IHR, the
WHO has cautioned that they also have a perverse public health effect by diverting action
away from health system and surveillance preparation. Undercutting the foundations of a
human rights-based world, these nationalist actions have broader consequences on health
and livelihoods worldwide by undercutting a collective response through compromising the
global movement of essential medical supplies and personnel to fight the pandemic, as
well as undermining humanitarian assistance more broadly and causing economic
disruptions.? With an unmet burden of need for medical equipment, as well as protective

4Jina Moore, O6Burundi Qu i t Fhe NewtYerk Tinaes, P700ctaber 2@ 7.i mi nal Cour
S0U. S. withdraws fundi ngRetitess; 3 Agril 2017, Popul ati on Fund, 0
https://www.reuters.com/article/us-usa-un-populattionfund-idUSKBN17600T.

6 Alison Brysk, The Future of Human Rights (Cambridge: Polity Press, 2019).

‘"Lawrence O. Gostin, Andr®s Constantin, and Benjamin Ma!:
the Age of Populism,d in Lawrence OFounGaiiangof@loba iHedlthBe nj a mi
and Human Rights (New York: Oxford University Press, 2020) 439-458.
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clothing for frontline staff, and with spiralling costs, countries have turned to an agenda of

self-reliance and protectionist curbs on exports. Even as states recognize that the

pandemic will not come to an end without an effective and universally-shared vaccine,

some states have continued to take nationalist approaches to vaccine development and

distribution.® Such approaches create particular anxieties in terms of the equitable
distribution of a future vaccine, | eading to calls for a APeopl et
available to all.1°

At the same time, multilateralism has been undermined by the failure of some States,
particularly the most powerful, to engage with those institutions best-placed to mount a
multilateral and coordinated response. The Government of China received widespread
condemnation for suppressing information about Covid-19 in the weeks after its
emergence, where Chinese efforts to conceal a disease outbreak from WHO (to limit
domestic economic damage) harmed the ability of the world to prepare for a pandemic
under the International Health Regulations.’* The US Governmentés unpre
unjustified withdrawal of funding from the WHO,? driven by domestic political
considerations, is denying the organisation vital resources when they are most needed to
coordinate a global response, as well as to maintain its other vital programmes across the
world. This US action has emboldened other countries to neglect global solidarity in the
face of the pandemic, with Brazil now also threatening to withhold funding from WHO,*2 as
the European Union (EU) and UK squabble over the British financial contribution to the
EUOGOs coronavi r us“Sachmfnangia wranglingf isuundérmining cooperative
health efforts: as the pandemic took hold, the EU mounted an initially weak public health
response as its member states, overwhelmed by the quickly escalating crisis, focused on
domestic responses.’® Perhaps most disturbingly, the US has continued to block the
passage of a Security Council resolution calling for a global ceasefire to support delivery
of aid in the context of Covid-19 to conflict regions which are particularly vulnerable.®

With nationalist responses predominating, their practical ramifications for the well-being
not only of those beyond Statesdé own border s,
paradox in that they have undermined not only global health governance, but also national
self-interest 1 linking national security with global solidarity. These linkages are a stark
reminder of the original goals, and continued relevance, of global health law as a

foundation of multilateral governance in the Covid-19 response.

Mi chael Peel , Leila Abboud, and Hannah Kuchl er, 6EU to
Financial Times, 12 June 2020.
©The Peoplebs Vaccine: Available to AlIl, in all Countri
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open-letter.
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Journal of Law, Medicine & Ethics (Forthcoming, 2020).
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V. Global Health Law

As globalisation has presented challenges to national disease prevention and health
promotion efforts, global health law, offering the promise of addressing transboundary
health challenges and promoting global health with justice,!” describes evolving
multilateral efforts to address:

New health threats i including non-communicable disease, injuries, mental

health, dangerous products, and other globalised health threats,

New health actors i including transnational corporations, private philanthropists,

civil society, and other non-state actors, and

New healthnormsii ncl uding fAsoft | awd instruments
global justice, and other normative standards of global health policy.*®

Global health law instruments codify public health obligations across the global health
landscape, seeking to realise both global health and human rights within and among
nations through a multilateral response. Yet, global health law has been challenged by the
Covid-19, with State responses falling short of global health law obligations. The scale and
nature of the crisis has led for calls for strengthening and reform of the multilateral laws
and institutions of global health.

d) Global Health Governance: The International Health Regulations

Drawing from the long history of international health law, the 1946 WHO Constitution
provided WHO with the multilateral authority to propose conventions, regulations, and
recommendations on any public health matter i with regulations, once adopted by the
World Health Assembly, automatically binding on all WHO member states unless explicitly
rejected. With this broad international legal authority to regulate public health, WHO
assumed governance over the International Sanitary Regulations (1951); yet, with their
revision and consolidation into the International Health Regulations (IHR) in 1969, the
scope of these provisions was limited to only three select diseases (cholera, plague, and
yellow fever). As the world faced a continuous stream of emerging and re-emerging
diseases, the principal international legal instrument for preventing, detecting, and
responding to infectious disease outbreaks was increasingly seen as inadequate.®

The 2005 revision of the IHR sought to codify a contemporary global health governance
system under WHO i to prevent, protect against, control, and respond to the international
spread of infectious disease through public health measures that avoid unnecessary
interference with international traffic and trade.?® States bear an obligation under the IHR
to notify the WHO within 24 hours of all detected events within their territory which may
constitute a Public Health Emergency of International Concern (PHEIC), which is any
extraordinary event which is determined to:

“Lawrence O. Gostin & Benjamin Mason MeiJaumglofBalvnt r oduci n
Medicine & Ethics.

18 Lawrence O. Gostin, Global Health Law (Harvard University Press, 2014).

®David P. Fidler, 0Germs, Governance, and Gl obGih Public
Invest 799.
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1) constitute a public health risk to other states and
2) potentially require a coordinated international response.

Based upon information received from both state and non-state sources (e.g., media, civil
society, and other states), the WHO Director-General has the authority to determine
whether an event constitutes a PHEIC.?! This PHEIC declaration has since been employed
by WHO six times to control the international spread of infectious disease T most recently
in the ongoing global struggle against Covid-19.22

However, the Covid-19 pandemic has brought into sharp focus the limitations of the IHR
in (1) reporting public health risks to WHO; (2) declaring a PHEIC where necessary to the
international response; (3) coordinating national responses commensurate with public
health risks; and (4) supporting national capacity for infectious disease control.

From the initial out br eak i n Chi na, del ayed

understand the scope of the threat and coordinate the public health response. Legitimate

guestions remain as to what Chinese authorities knew, when they learned it, and whether

they reported this knowledge to WHO in a #Ati

manner in accordance with the IHR.?® Since the IHR does not give WHO unilateral

authority to investigate events independently, it must continuet o r el y on st at es:¢
for assistance, 0 |l eaving WHO with insufficient
support.

China notified WHO of this potential threat on 31 December 2019, but even with this
notification, the IHR did not facilitate the timely declaration of a PHEIC. With inadequate

reporting and a split in expert opinion, WHO Director-General Tedros Adhanom
Ghebreyesus convened an Expert Committee on three occasions in late January 2020 to

advise on the declaration of a PHEIC.?* A PHEIC was finally declared on 30 January 2020,

by which point the coronavirus was well on its way to becoming a pandemic. Global health
scholars have often gquestioned WHOO6s t®ent ati
however, WHO has remained hesitant to exercise its authority to declare a PHEIC,
apprehensive of a declaration that could devastate the economies of powerful states, and

this reticence has delayed global preparations for a pandemic.

Following the PHEIC declaration, states have respondedd in contravention of WHO
guidance?®d with overwhelming restrictions on international traffic, individual rights, and
gl obal commer ce. Wher eas responses are gener
temporary recommendations and other IHR parameters, states are permitted to deviate
from WHO guidance in only limited circumstances: where the different measures achieve

21 International Health Regulations (IHR) (Geneva: World Health Organization, 2005).

22 \WWHO, Statement on the second meeting of the International Health Regulations (2005) Emergency

Committee regarding the outbreak of novel coronavirus (2019-nCoV), 30 January 2020,
https://www.who.int/news-room/detail/30-01-2020-statement-on-the-second-meeting-of-the-international-
health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov).

2 Matthew M. Kavanagh, O0Aut horitariani sm, OThe banceta k s , an
Public Health, E135.
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equal or greater health protection than
they are based on scientific principles, and are not more invasive to persons nor more
restrictive of international traffic than reasonably available alternatives, and implemented
with full respect for human rights.?” However, a number of countries rapidly implemented
violative health measuresd including traveller restrictions, flight suspensions, visa
restrictions, and border closuresd bringing the world to a standstill.?8

Further undermining the IHR through these nationalistic measures, states are actively
undercutting global solidarity by sidelining their common and shared responsibility to
6coll aborate...to the extent possibled i
public health capacities to detect and respond to outbreaks.?® Neglecting the IHR duty of
international assistance, states have taken advantage of these ambiguities to limit, at their
own peril, their field of vision to national frontiers and neglect their international
responsibilities. This nationalistic short-sightedness amidst the Covid-19 pandemic is
exposing the majority of the world to the threat of staggering humanitarian upheaval,
economic instability, and health insecurity.

e) Human Rights Governance: The ICESCR

In addressing a global pandemic, international human rights law is uniquely placed in that
it comprises a legally binding set of universally applicable norms to guide an equitable and
effective response by States to Covid-19. The central place of human rights for pandemic
responses is duly reflected in the IHR, which embed human rights at the heart of its
approach to infectious disease prevention, control and treatment. International human
rights law supports multilateralism for global health because it provides a shared and
legally binding framework for action among States as well as recognising duties for other
actors, and because it gives rise to multilateral and global obligations, as well as individual
and domestic obligations, for the right to health.

Like global health governance, international human rights governance emerged at the
conclusion of World War 11, and is equally infused with ambitions of global solidarity and a
cosmopolitan outlook. The Charter of the United Nations includes a commitment by
member states to take joint and separate action for the protection of human rights and
fundamental freedom on the basis of non-discrimination and equality.>® The Universal

t

n

he |t

ens|

Decl aration on Human Rights, which recognises
in dignity ansedighésbightretogamn déinternati ona
freedoms set forth in this Decltaroughtintemationalan b e

cooperation to economic, social and cultural rights.3? Translating this vision into
internationally binding obligations on States, the ICESCR (and subsequent international
human rights treaties) have given rise to an obligation of international assistance and
cooperation on States to realise economic, social and cultural rights, which include the
rights to health, to an adequate standard of living and to the enjoyment of the benefits of

27 World Health Organisation, International Health Regulations, (2005) Art. 43, para. 1(b).

2Roo0ojin Habi bi etethalhternatioralHealti\NRegulatdns @lriag the COVID-19 Out break, 6

(2020) 395 Lancet 664.

29 WHO, International Health Regulations, (2005) Art. 44, para. 1(a).

30 United Nations, Charter of the United Nations, 1945, 1 UNTS XVI, articles 55 and 56.

31 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (lll).
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science.?? These rights give rise to obligations on States parties to take steps not only at

the domestic level but also through international assistance and cooperation for, amongst

ot her things, the o6preventi on, treat ment and
and other diseasesd and to assure Omedical sel
sickr®ss. o

Because persistent poverty and global inequity (reinforced by the actions and
arrangements of globalised institutions) hinder low-income State governments from fully
realising the right to health of their people without foreign resources, international
obligations of assistance and cooperation provide a means to call on the international
community for cooperation and assistance in realising the right to health. The international
community thus becomes a duty-bearer under the right to health, responsible for
respecting, protecting, and fulfilling all the economic, social, and cultural rights that underlie
health through coordinated, legally accountable responses.3* As clarified by the CESCR,
this international assistance and cooperation requires a range of actions from States in the
context of Covid-19, including: &haring of research, medical equipment and supplies, and
best practices in combating the virus; coordinated action to reduce the economic and social
impacts of the crisis; and joint endeavours by all States to ensure an effective, equitable
economicrecovery.3®> 't al so means that States shou
export of medical equipment, that result in obstructing access to vital equipment for the
worl dos poorest vi%¥andrefsiningffrontuhilatera rordel measued
that dinder the flow of necessary and essential goods, particular staple foods and health
equipment§®’ as well as lifting sanctions that interfere with medical equipment
procurement, debt relief and the use of flexibilities under international trade law to allow
universal access to diagnostics, medicines and vaccines.®

o

r ef

Whilst not naming all specific international institutions and initiatives, the CESCR

Statement is indicative of the variety of global health governance institutions and laws that

provide pathways for global cooperation and solidarity, grounded in human rights, to

effectively and equitably address Covid-19. The central role of the WHO is recognised in

global health governance; yet, looking across the global governance landscape, States

should O6use their voting powers in Internatd.i
financi al burden of developing c%andpromotes i n
flexibilities in the World Trade Organisati on i nt el | ect u atdallgvunivergalr t vy r e
access to the benefits of scientific advancements relating to Covid-19 such as diagnostics,

A

medicines affd vaccines. 0

32 |nternational Covenant on Economic, Social and Cultural Rights (ICESCR), G.A. Res. 2200A (XXI) (1966),

Art. 2.1.

33|bid, Art.12.

#¥Ashl ey Fox and Benjamin M. Meier, 6élnternational oblig
foreign health assistance t o ¢ l|Healtheahd Hureaa Rights6lgover nance, 6
35 Committee on Economic, Social and Cultural Rights (CESCR), 60St atement on the corone
(COVID-19) pandemic and economic, social and cultural right
19.

36 |bid, para. 20.

37 Ibid.

38 |bid., paras. 19-23.

39 |bid. para. 21.

40 |bid. See also Chuang-Feng Wu and Chien-Huei Wu, o6l nternational Trade, Publ
Ri g h t lawrénceiOnGostin & Benjamin Mason Meier (eds), Foundations of Global Health & Human

Rights (New York: Oxford University Press, 2020) 351-372.
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Further, the UN has established a range of global initiatives that are intended to facilitate
global solidarity for health in responses, providing new pathways for multilateral
cooperation, most notably: a Strategic Preparedness and Response Plan, led by the
WHO;*' a Global Humanitarian Response Plan, led by the Office for the Coordination of
Humanitarian Affairs, particularly focused in the 63 countries facing a humanitarian or
refugee crisis;*?> and the UN Socio-economic Framework, led by the UN Development
Program to mitigate the social and economic impact of Covid-19.#3 Yet beyond these
important, forward looking examples of multilateral governance for global health, as shown
by examples highlighted above, including actions to protect and preserve vaccines for
domestic populations,** the withholding of scientific knowledge and funds from the WHO,
45 and travel restrictions,*® States responses appear to conflict with their obligations under
the ICESCR.

These failures of compliance are indicative of a broader disconnect between the valuable
normative framework of international human rights law for more equitable global health
responses through international assistance and cooperation, and a range of shortcomings
that militate against the realisation of this vision.#” The obligation on States of international
assistance and cooperation is contested, with high income countries approaching it as a
moral, rather than a legally binding obligation.*® Further, while exerting binding legal
obligations on States, international human rights law does not directly bind other important
global health actors, including the private sector and philanthropic organisations, which
have important roles to play in the context of Covid-19. The CESCR and other human
rights actors support legally binding obligations on international organisations such as the
International Financial Institutions, but this position is strongly contested by those
organisations.*® Further, despite a range of global accountability procedures, State
compliance with international human rights law is often weak.>® The challenges of Covid-
19 for human rights across borders illustrate why scholars have called for a rethinking of
international human rights, as well as other global health governance institutions, including
the IHR,%' to render them fit for purpose to effectively address global challenges,

41 World Health Organisation, 2019 Novel Coronavirus (2019-nCoV): Strategic Preparedness and Response

Plan, Draft of 3 February 2020.

2United Nations Office for the Coordination of Humanit a
CoVviID-196, 28 March 2020.
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Sciencemag, 12 May 2020.
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MUN Commi ssion on Human Ri gHnded Workihn@ €rpup ttot Considler Qptioes Op e n
Regarding the Elaboration of an Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights on its Seconi® 1Gkekbrsaly 23005 paraddl Do c . E/ CN. 4/

YCommi ttee on Economic, Soci al and Cul tur al Rights (CI
Measures and the International Covenant on Economic, So
22 July 2016, para. 8.

%YSee, for example, Valentina Carraro, OPromoting Compl:i

United Nations®é Universal Peri odi clint&®tretonabStudies Qdartefly e aty Bo
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stakeholders and relationships that determine the enjoyment of economic, social and
cultural rights worldwide.>?

V. Conclusion

Covid-19 is a global public health crisis that calls for global solidarity and coordinated
action, yet many States have responded with nationalist approaches that ignore the need
for collective action in facing this common threat. With infectious diseases providing the
original impetus for the global cooperation in health, Covid-19 is a reminder of why global
solidarity must be preserved and enhanced, including through strengthening global
institutions to oversee a robust response. Following this unprecedented pandemic
response, global health law will need to be revised to reflect the weaknesses highlighted
by the Covid-19 pandemic and the need for global solidarity in facing future threats i
bringing together human rights law with global health governance.

Over time, however, we are witnessing some movements towards cooperation and

solidarity. With UN-led initiatives being established, countries including the UK and China
enhanced contributi ons Iliorowasraisedandd BUY-hosted virtual t a 7
pledging conference to fund the development of Covid-19 vaccines. Further, the African

Union and African Centres for Disease Control and Prevention have been praised for
collaborative efforts.>®> However, much more is needed, particularly more financing, for

vaccine development, the global distribution of treatment and diagnostics for Covid-19,

and to support both national and global responses to and preparedness for the
pandemic.%*

Multilateral efforts remain a crucial health and human rights imperative, and States must
continue to build up their international assistance and cooperation obligations under
international human rights law, as well as their obligations under the International Health
Regulations. As policymakers increasingly recognise that this pandemic will only truly end
with the development of an effective vaccine, human rights obligationsd at the intersection
of the right to health and the right to benefit from scientific progressd international
assistance and cooperation will be crucial in progressively realising universal access to
the necessary benefits of this scientific breakthrough, bringing the world together to assure
the highest attainable standard of health for all.

52 Pribytkova (n. 47).
Matthew Kavana
for African countries: COVID-1 9
Lancet 1735-1738.
““Marco Scha&aferhoff and Gayvi 19 PdaaemicyRequikcEffecivm g The COVI D
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African Union and Public Health Crises in a Regional Legal Order
Onyeka Osuji, Reader, School of Law [DOI: 10.5526/xgeg-xs42_007]

Abstract

In the context of responses to the Covid-19 pandemic, the paper examines the African
regional regime for public health crises and disasters. Using the combined analytic lenses
of Capability Approach, Institutional Theory, Constructivism, New Regionalism Approach
and Actor Network Theory, it focuses on the opportunities offered by, and limitations of,
the African Union legal order.

Keywords: Africa CDC; African Union; Covid-19; Crisis Management; Public Health

l. African Union, Public Health and Covid-19
Article 16(1) of the African Charter on

entered the mainstream of the current global discourse, as exemplified by resolutions
2002/31 and 2005/24 of the Commission on Human Rights and resolutions 6/29, 15/22
and 24/6 of the Human Rights Council. An African Union (AU) coordinated approach to
public health crises, however, emerged only recently in the regional order. It took some
time for the AU to concretise the wish in the preamble to its Constitutive Act for addressing
omul ti f acet eatcoafforg bul comtirgeiet and pelaples in the light of the social,
economic and political changes taking pl
health is further buttressed by references in Article 3(n) and other objectives enumerated
in Article 3(k),(j),(m) of the Constitutive Act.

Nonetheless, just like any other public institution,!t he AUOG6s | egi ti macy

may be inter-linked with its ability to undertake effective crisis management, particularly
the ongoing Covid-19 pandemic that presents unprecedented challenges. Although the
incidence of infections and deaths are relatively low in Africa compared to trajectories in
some parts of the world, Covid-19 potentially disproportionately affects African countries
due to peculiar circumstances such as inadequate public health infrastructure and weak
economies. In addition to health impacts, the World Bank reported that Covid-19 could
potentially cause 6 e ¢ o n amdi social d e v a s t #t African dcountries through
considerable reductions in commodity trade and export prices, foreign investments and
remittances, tourism and travel disruptions, and constraints on economic activities from
lockdowns and restrictions.? Covid-19 also constrains the debt repayment and servicing
ability of African countries many of which are already part of the Highly Indebted Poor
Countries debt relief programme of the International Monetary Fund (IMF). The IMF offered
19 African countries debt relief in the sense of freezing interest payments for six months.3

Arjen Boin, Paul o6t Hart ,k THePoliticsdb Crisis Managemdnt: Bublit g t
Leadership under Pressure (Cambridge: CUP, 2005); OECD, The Changing Face of Strategic Crisis
Management (Paris: OECD, 2015).
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Against the backdrop of Covid-19, this paper therefore examines the African regional
regime for public health “rresspeosnsoens trheel alt aes itso
authority, legitimacy and power that are inextricably connected to the way in which crises

are defined °Sdsing thér @mhinkdeadadytic lenses of Capability Approach,

Institutional Theory, Constructivism, New Regionalism Approach and Actor Network

Theory, the paper focuses on the opportunities offered by, and limitations of, the AU legal

order to enabl e in the a sisnesstsinteuntti oméd litst we mp i
existence.

The key pan-African body for tackling Covid-19 is the Africa Centres for Diseases Control
and Prevention (ACDC). Following the 2014-2016 Ebola epidemic in West African
countries, the 26th Ordinary Assembly of AU Heads of State in January 2016 agreed to
establish the ACDC as a specialised technical institution permitted by Article 9(1)(d) and
Article 14 of its Constitutive Act. Launched on 3 January 2017, the ACDC aims to enhance
the capacity and capability of AU member state
evidence-based collaborative interventions and programmes for rapid and effective
disease detection and response.’ In addition to working with AU member states, the ACDC
operates five regional collaborating centres for Central, Eastern, Northern, Southern and
Western Africa which appear to reflect existing sub-regional political and economic
groupings.

The ACDC produced a continental Covid-19 strategy document on 5 March 20208
prioritising the limitation of transmission and minimisation of harm from social and

economic disruptions. As such, ACDC outlined twin objectives of coordination with

partners within and outside Africa and promotion of evidence-based practices which are
implemented mainly through the operational units of the Africa Task Force for Coronavirus
(AFTCOR) and ACDCO6s I ncident Management Syste
by Article 3(n) of the AU Constitutive Act include Partnership for Evidence Based

Response to COVID-19 (PERC) and Institute Pasteur Dakar, Senegal. The Institute, which

studies viral pathogens, is the co-lead of AF T C O Rabosatory and subtyping working

group.® Furthermore, in collaboration private organisations, the AU and ACDC launched

the Africa Covid-19 Response Fund to raise US$150 million for transmission limitation

measures and US$400 million for procuring equipment and supplies, deploying rapid
responders and supporting Af ri cadés vuln'®rable populations.

4 Christopher Ansell and Martin Bartenberger, Pragmatism and Political Crisis Management: Principle and

Practical Rationality during the Financial Crisis (Cheltenham: Edward Elgar, 2019), 4.

SPaul o6t Hart, O6Symbol s, Rituals and Power: The Lost Di
(ed), Crisis Management. Volume lll, (London: Sage, 2008), 84i 104, 100.

6 Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of

Universality (Cambridge: CUP, 2011).

76 About Us, 6 ACDC, alttpsd/afrcacdt.org/abblizus/; 26 ®0r Wor k, 6 ACDC, ac
May 2020, https://africacdc.org/our-work/.

8ACDC, OAfrica Joint Conlt9 nCunttHastenetified@®mMarcly2020f or Covi d
https://au.int/sites/default/files/documents/38264-doc-africa_joint_continental_strategy for_covid-

19_outbreak.pdf.

°0Wel l come and DFI D Sl9ggtnental RAspanseevith tQO\216 D nACDQ, i on 6,

accessed 7 May 2020, https://africacdc.org/news-item/wellcome-and-dfid-support-africa-covid-19-
continental-response-with-e-2-26-million/.

Al oysius Uche Ordu, 6The Coming of Age of the Africa C
April 2020, https://www.brookings.edu/blog/africa-in-focus/2020/04/15/the-coming-of-age-of-the-africa-
centers-for-disease-control/.
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To facilitate the implementation of the continental strategy, the ACDC in conjunction with
the AU Commission launched the Partnership to Accelerate COVID-19 Testing (PACT):
Trace, Test & Track (CDC-T3)!! for strengthening testing capacities with a view to testing
10 million Africans by October 2020. PACT is complemented by a surveillance protocol*?
issued by the ACDC to inform Covid-19 detection by AU member states and a detailed
stepwise guidance.!? Differentiated in Phase 0 (no Covid-19 case) and Epidemic Phases
1 (early stage outbreak), 2 (expanding outbreak), 3 (advancing outbreak) and 4 (outbreak
with nationwide transmission), the stepwise guidance also contains helpful definitions of
key terminologies such as contact tracing, social distancing, isolation and quarantine. The
ACDC regularly provides outbreak briefs, fact sheets, brochures and policy updates!* and
provides manuals, guidelines and framework documents on assessment, monitoring and
movement restrictions,'> community social distancing® and contact tracing,!’ and
recommendations on meetings and travel.'®

The ACDC6s coordinated response has | ai9gel y i
policy directions. PERC reported that most African governments swiftly imposed public

health and social measures.’®* Tanzani a i s, however, a notabl e
president rejected social distancing and other ACDC guidelines and even encouraged

economic and religious activities involving large gatherings of people.?° President Magufuli
guestioned the credibility of tes#l9casgswerki | e as
exaggerated and supporting an unproven Madagascan herbal remedy. A few other African

countries have placed orders for the product. The AU sought the technical data of the

L6AU and Africa CDC Launch PaXqQ neesthimpg:it oTrAzce, eTagte a0
ACDC, last modified 21 April 2020, https://africacdc.org/news-item/african-union-and-africa-centres-for-
disease-control-and-prevention-launch-partnership-to-accelerate-covid-19-testing-trace-test-and-track/.

2ZACDC, O6Protocol for Enhanced Sever e-lLikkdinessSunRilascei r at or y
for COVID-1 9 i n dcessedc’ Mayd®@020, file:///F:/38350-
doc%20protocol%20for_enhanced_sari_and_ili_surveillance_for%20covid-19%20in%20africa_eng.pdf.

BACDC, O6Recommendations for -B9elpwi Afer ReapoUdsieon oME€mive d
accessed 7 May 2020, https://africacdc.org/download/recommendations-for-stepwise-response-to-covid-

19/.

“6Resources: Documents and publications from Africa CDC
https://africacdc.org/our-work/.

BACDC, 06Gui deassment, Moaitoring) and Movement Restrictions of People at Risk for COVID-

19 in Africa,® 5 March 20 2 60l9-ant-tedoyrceg/guigelines-pali€igs/covici®dc. or g/
and-resources/guidelines-policies/africa-cdc-guidance-for-assessment-monitoringand-movement-
restrictions-of-people-at-risk-for-covid-19-in-africa-pdf/detail.

BACDC, O6Guidance on Community Sl i@t Driedky,néciln?g Narrdmg2
http://www.africacdc.org/covid-19-and-resources/guidelines-policies/covid-19-and-resources/guidelines-
policies/africa-cdcguidance-on-community-social-distancing-during-covid-19-outbreak-pdf/detail.

"ACDC, O6Guidance for Contlax tPalmrdeming, & 024 tNaer cCOV2 D2 0,
http://www.africacdc.org/covid-19-and-resources/guidelines-policies/covid-19-and- resources/guidelines-

policies/detail.

BACDC, O6Policy Recommendation for Afri caln9 Uutobnr evaeke,td nlg
March 2020 http://www.africacdc.org/covid-19-and-resources/guidelines-policies/covid-19-and-
resources/guidelines-policies/africa-cdc-policy-recommendation-for-african-union-meetings-and-travel-
during-covid-19-outbreak-pdf/detail.

BPERC, O6Respondi9ng nt Af€Cociad Usi ndMay2026, to find Bal ance,
https://preventepidemics.org/wp-content/uploads/2020/05/PERCRegional5-6-2020.pdf, 6.

X6Coronavirus: Tanzanian President Promises To I mport M
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unproven?! herbal remedy from Madagascar for efficacy and safety review by the ACDC??
but wuntil the date of writing, the countrybds g
Research that produced the remedy have not addressed the request nor shared the data
with anyone else.”® Evi denc e of t he product os efficacy
demonstrate the need for considering African traditional remedies within the framework of
public health capacity and capability in addition to enhancing the self-confidence of public
and private research organisations and promoting regional collaboration and coordination.

The public health visibility and coordinated approach of the AU acting through the ACDC

contrasts sharply with its predecessor, the Organisation of African Unity. While the OAU
coordinated efforts against colonialis?m and
achievement in areas such as good governance and development. Nonetheless, this

emergent interest in continental public health coordination appears to mask deep structural

and institutional limitations impeding African countries and the regional order to overcome

public health challenges and resultant socioeconomic consequences. The following
observation in the ACDC6s continental strategy
capability questions:

Since 2003, the volume, velocity, and variety of travel between the rest of the world and Africa has

increased dramatically, which will result in initial and continuous introductions of infected persons

from areas with COVID-19 transmi ssi on. Africads baseline wvuln
relatively fragile health systems, concurrent epidemics of vaccine-preventable and other infectious

diseases, inadequate water, sanitation, and hygiene infrastructure, population mobility, and

susceptibility for social and political unrest during times of crisis.2®

ll. Situating Capacity and Capability

To understand the drivers of public health capacity and capability, the Actor-Network
Theory may be useful as it suggests that society is a complex and fluid diversified collection
of relationships and alliances.?® Society is shaped not by predetermined and fixed systems
but by contingent and potentially transformative interaction of actors and events. One
lessons from the Actor-Network Theory is consideration of dynamic social relations and
events to gain understanding of society which suggests the need for investigating wider
political and socioeconomic dimensions of crisis management in the AU regional order and
their intersection with public health. Accordingly, the following structural and institutional

factors may be relevant i n determining Afric
capability.

2’6 Coronavirus: Caution urged over Madagascarodés fAHer bal
22 6 C O M 19:MAfrican Union in discussions with Madagascaroverh er bal remedy, 86 AU, | ast r

2020, https://au.int/en/pressreleases/20200504/covid19-african-union-discussions-madagascar-over-

herbal-remedy.

26AU Silence Greets Madagascdr RFrag icabBriditlgvedagd@rRA i m of COV
https://www.medicalbrief.co.za/archives/au-silence-greets-madagascar-presidents-claims-of-covid-19-

cure/; ArynBaker, 6fACould It Work as a Cure? Maybe. 0 A Herbal
But Experts Have their Dhtps:ttimecdm/58401L48/eoronalirds-cMergovid2 0 2 0 ,
organic-madagascatr/.

20l ufemi Babarinde 6The EU as a Model for thdeahfrican U
Monnet/Robert Schuman Paper Series 1-12, 3.

»“ACDC, OAfrica Joint Continental Strategy,®6 (n. 8), 2.
26 Bruno Latour, Re-Assembling the Social: An Introduction to Actor-Network Theory (Oxford: OUP, 2005).
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a) Funding

While it has made some progress, the ACDC requires more funding and resources in

addition to the need to establish it autonomous operational and execution capacity to

promote public health.?”” The ACDCO6s precarious fundangg mirr
African states where political and economic institutions have persistently failed to develop

public health capacity through improved funding. This is reflected in the varied picture of

Covid-19 responses by AU member states. Countries like South Africa?® responded

relatively quickly and instituted public health and social measures but some others have

been impeded in their responses by minimal capacity.?®

Instructively, the AU 2001 Abuja Declaration required 15 percent of annual national
budgets to be ringfenced for health, however only one country met the target in 2011 and
many others remained a long way behind.*° The average per capital health budget of 34
of Africadés 45 countries is below USEhe@60 witt
levels of health spending make it almost impossible to procure and maintain public health
facilities and equipment and employ healthcare professionals. No wonder Africans
constitute a significant proportion of health professionals in the West,3? a brain drain on
the continentds public health capacity and capg

b) Good governance

Lack of good governance is another self-induced debilitating factor. The role of corruption,

for instance, asbeingfiof t en a sympt om of konveedtwith ddvelisen st i t ut
impacts on public health®* and other development indicators in African states is widely
acknowledged. Initiatives like the AU Convention on Preventing and Combating Corruption

2003, New Partnership for AfReér Reviévs MeChanisenl o p me n
have had modest success in changing the governance profiles. While Article 3(g) of AU

Constitutive Act refers to good governance, efforts should be undertaken by the AU to

more than symbolic.

A new approach is necessary to curtail prebendalism,3® patrimonialism,3® corruption and
other impediments to good governance in African countries. To this end, the AU may

270rdu, o6Coming of Aged (n. 10).

2 AndrewHar di ng, 6South Africadéds Ruthlessly Efficient Figh
2ACDC, O6Partnership to Accelerated6 (n. 11).

/A Abuj a Declaration: Ten Years On, 0 WHO, accessed 7 May
https://www.who.int/healthsystems/publications/abuja_report_aug_2011.pdf?ua=1.

S1Abiy Ahmed, 6A Pl e d026,https/mwwiprojedt-syadjcdie.olg/cdvhangntary/pledging-
conference-to-help-africa-fight-covid 19-by-abiy-ahmed-2020-05.

20l eosi Nt shalbar am SAfori cads Brain Drain of Medical Doct
Explorat or y St udy, Idsighth@ftidd 103-210;X) ngsl ey | ghobor, 6Diagnosing
Br ai n dzcessedrv May 2020, https://www.un.org/africarenewal/magazine/december-2016-march-
2017/diagnosing-africa%E2%80%99s-medical-brain-drain.

3¥Mel aku Geboye Desta and Moshe Hirsch, o6African Coun
Trade, Domestic Institutionsand t he Rol e of |1 nter nd& Compla® 127, 46d., 6 ( 20
“6Report of the Special Rapporteur on the right of e
standard of physical and ment al health, 6 UN Doc. A/ 7
35 Richard A. Joseph, Demacracy and Prebendal Politics in Nigeria: The Rise and Fall of the Second

Republic (New York: Cambridge University Press, 1987).
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formulate a good governance code enjoying equal status as the nascent continental
aversion to unconstitutional takeover of government expressed in Article 4(p) of its
Constitutive Act. A public health good governance code may include matters such as
minimum health spending as a percentage of GDP, tax transparency, promotion of public-
private partnerships, prohibition of health tourism by public officials and genuine distaste
for corruption and illicit financial flows. The existence of such a code can provide a
benchmark for African people to assess and compare the performance of governments.
Public officials or governments violating the code may be penalised, for example, through
sanctions.

c) Dependence

While the Ebola experience attests to the potential ability and initiative of African countries

to tackle public health crises, the region intriguingly appears to lack the necessary self-

confidence resulting in a habit of dependence on others. This dependence is epitomised

by the calll by Ethiopiabds Prime Minister Abiy
the continentos aid, incl udissigance.¥ Healsgsbughte bt r e
assistance for African countries in the Global Health Pledging Conference starting on 4

May 2020.%8 The Africa Covid-19 Response Fund launched by the AU and the ACDC

similarly relies on external donations.

The ACDC does not seem different in approach notwithstanding that the Institute Pasteur
Dakar, Senegal pioneered the isolation of the yellow fever causing arbovirus.®® For
example, PERC, which to support evidence-based Covid-19 responses, is a partnership
between the ACDC and a private initiative (Resolve to Save Lives), multilateral agencies
(World Health Organisation and World Economic Forum), external public health agency
(UK Public Health Rapid Support Team) and private market research and data analysis
companies (Ipsos and Novetta Mission Analytics). The lack of involvement of African
organisations in PERC suggests the need for a more confident regional approach towards
developing capacity and capability.

To move away from dependence, it is importanttorecallthatConst ruct i vi sm as se
the structures of human association are determined primarily by shared ideas rather than

material forces, and that the identities and interests of purposive actors are constructed by

these shared ideas r at Hoe Likewideatme New Regionalismy nat u
Approach underscores the need for fAimore spont a
below and from within the region itself, and more in accordance with its peculiarities and

pr ob | % Arsattithdinal change is therefore imperative. The AU can, for instance, step

up in facilitating funding of inter-institutional collaboration between African and foreign

researchers.

SAhmed, O6Pledged (n. 31).

®¥6€ronavirus Global Response: International Pledging Ev
https://ec.europa.eu/regional_policy/en/newsroom/news/2020/05/05-04-2020-coronavirus-global-response-
international-pledging-event.

¥ACDC, 6Wellcomed (n. 9).

40 Alexander Wendt, Social Theory of International Politics (Cambridge: CUP, 1999), 1.

“4Bj°rn Hettne and Fredrik S°derbaum, 0T IPditid6é2l, 7Regi onal i

46


about:blank
about:blank

d) Coloniality and neoliberalism

Whi | e colonialism has been I mplicated i n t h
development profiles,*? the Covid-19 pandemic confirms a long-standing attitude of African

states to look up to former colonial powers for solutions to socioeconomic problems despite

years of political independence. Apart from Ethiopia, African countries were colonised by

Western European countries (and the United St a
establishment of the ACDC was facilitated by external institutions, notably the
governments of USA and China, despite African
regional health body by 2013.%® The ACDC is loosely modelled after the European Centre

for Disease Prevention and Control, an agency of the European Union which, in turn,

provided the template** for the AU.

Af r i c adX cditaimriert measures seem to mirror that of Western European
countries. Lockdowns imposed by African governments, for example, did not quite
consider unique socioeconomic circumstances like the dominant informal economy, non-
existent social welfare and inadequate power and internet infrastructures. Concerns
include the impact of social distancing measures on the informal sectors and urban poor#
and exacerbation of gender, education and social inequalities.*® The reality is highlighted
in a PERC survey of residents of 28 cities in 20 African countries which reported significant
food shortages and financial difficulties if lockdowns were imposed for 14 days or more.*’

Related to coloniality is the adoption of neoliberal orientations by African states which

resulted in social welfare and infrastructural deficits. The IMF-devised Structural
Adjustment Programme imposed on African countries is a particularly harmful neoliberal
experi mertevast at iong and ®dnoliuding significam dundiegf f e ct s
healthcare gaps. Neoliberal developmentalism*® has clearly not improved the fortunes of

African economies.

42 Walter Rodney, How Europe Underdeveloped Africa (London: Bogle L-Ouverture, 1972); Peter E. Ekeh,
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https://som.yale.edu/sites/default/files/mushifig-howell-v2.pdf.

%6Joint Solidarity Letter to t#H® AfnriGcamsBniEdmncaThenl mm
Marriage, 6 Gl obal Par t ner s htipg//wivweglobaipdrmership.drginews/joiBtd0 Apr i | 2
solidarity-letter-african-union-impact-covid-19-girls-education-and-child-marriage.

““PERC, OResponding, 6 6 (n. 19).

¥Simon Springer, OFuck NAGME:AbIatermtionasournal fof Qitcdl 6 ) 15 ( 2)
Geographies 2851 292, 285.
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Contrary to coloniality and neoliberalism in the African context, the institutional theory

suggests that the pronounced socioeconomic disparities between African and Western

countries®® highlight the need for an African perspective wherever possible. PERC similarly

noted growing peaceful resistance and protests against public health and social measures

in African countri es and stressed the need for adaptatdi
specific mitigation of adverse effects to enhance compliance levels and even prevent

unrests and violence.>! Just like some researchers are increasingly rejecting the conflation

of Western ideas as universal benchmarks,®? there is therefore the need for decolonisation

of the African approach to public health and its political and socioeconomic dimensions.

e) International economic system

While the impediments discussed above are largely self-inflicted, the contemporary
international economic system is an external determinant of public health capacity and
capability. Noteworthy are neoliberal ideas like free trade and liberalisation championed
by the World Trade Organisation, the IMF and the World Bank.>® While conventional
neoliberal wisdom suggests that Africa can pursue foreign investments and trade its way
out of socioeconomic problems, the unequal international economic system obstructs fair
competition between developing African countries and developed economies. EXxisting
objections to the international economic syst
by developed economies® include the UN General Assembly Resolution 3171, New
International Economic Order,%® Charter of Economic Rights and Duties of States®’ and
Declaration on the Right to Development>® and Third World Approaches to International
Law.>®

An illustrative segment is international trade and investment law which establishes a
system of Awinner s dalesdthat] determineswio willybenéfia whio wily
lose and, perhaps more importantly, who will adapt to whom so as to render the policy

%6Africa Progress Report: RbwecabtPebBpebtegyPhandeCli Ratei ©
Africa Progress Panel, accessed 7 May 2020,
https://reliefweb.int/sites/reliefweb.int/files/resources/APP_REPORT_2015 FINAL_low1.pdf.

MSPERC, O6Responding,6 3, 6 (n. 19).

2Pahujecolédni si ngd ( n. 6 Decolonising Methodolodies: ReséarciBamd t h |
Indigenous Peoples 2" Ed (London: Zed, 2012); Eve Darian-Smith, Laws and Societies in Global

Contexts: Contemporary Approaches. (Cambridge: CUP, 2013).

%Sarah Babb and Al exander Kentikelenis, o6lnternational
in Damien Cabhill, Melinda Cooper, Martijn Konings and David Primrose (eds), The SAGE Handbook of
Neoliberalism (Thousand Oaks: Sage, 2018), 16-27.
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Oregon Rev Intl L 17-45; Kate Miles, The Origins of International Investment Law: Empire, Environment

and the Safeguarding of Capital, (Cambridge: CUP, 2013); John Linarelli, Margot E. Salomon, and
Muthucumaraswamy Sornarajah, The Misery of International Law: Confrontations with Global Injustice in

the Global Economy, (Oxford: OUP, 2018).

5 Permanent Sovereignty over Natural Resources (17 December 1973) UNGA Res 3171 (XXVIII).
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6/3201.
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goals of trade and investment rules most efficaciousd®® Critical international political

economy®! therefore spotlights the role of international trade and investment law in

sustaining disparities and inequalities between states and regions, for instance between

the Global North and the Global South. Hickel, forexamp | e, suggested the ne
justiceo in the gl obal economy to tackle gl ob
countries.®?

The adverse effects of the international econo
capability®® are manifest in different ways. Corruption and poor governance in African

countries are often endorsed by multinational enterprises and other actors from developed

economies® that are equally the recipients of the proceeds of corruption. African countries

are unable to invest on healthcare, which is partly a legacy of Structural Adjustment
Programmes,® the Washington Consensus on neoliberalism, heavy debt burden and
unfavourable international trade. Richer countries have access to cheaper loans that are

handy for Covid-19 stimulus packages, but African countries®® are charged considerably

more interest plus other stringent conditions.

The unbalanced international economic system contrasts starkly with the Capability
Approach and its emphasis on access to opportunities and resources and ability to make
informed choices and achieve valued objectives.®” Fundamental changes are needed in
the international economic order to promote fair and accessible opportunities that will
enable African economies to develop and sustain public health capacity and capability.

lll. Conclusion: Reinvigorating Capacity and Capability

Against the backdrop of the current Covid-19 pandemic and with insights from the
Capability Approach, Institutional Theory, Constructivism, New Regionalism Approach and
Actor Network Theory, this paper demonstrates the need for appropriate investment and
fostering an institutional climate for public health in the African continent and indeed
globally. A refocused AU for public health is evident in the ACDC-led regional response
to Covid-19. While the ACDC represents a marked departure from fragmented approaches
to tackling infectious diseases and demonstrates a viable pan-African approach, the

ONi col 8s M. Perrone and David Schneiderman, o6lnternatio
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fragility of public health institutions and socioeconomic environments seriously question

Af rican countri es®d c apraucedtopstaces ohcludeanadequate i t y .

health funding, poor governance and a culture of dependence that includes coloniality and
neoliberalism.

The AU can play vital roles in developing workable African public health perspectives and
strengthening the capacities of regional, sub-regional and national authorities. The

preamble to the AU Constitut i ve Act s i mmeckssaryimgaswres to ktengthem r

our common institutions and provide them with the necessary powers and resources to

0

enable them discharge their respective mandat e

a wider purpose since these are critical to economic development even in the case of
public health.®® It has been shown that disease burdens impede development in African
countries. Improvements in public health capacity and capability can therefore assist in
reducing poverty and promoting development in African countries.

On the other hand, the neoliberal international economic system is an external trigger for

the regionds public health vulnerability.

structural issuesint he i nternational economic syst
health capacity and capability. Covid-19 has demonstrated that ineffective health
infrastructure in a country or region potentially exposes the rest of the world to crises of
disastrous proportions.

The
af f

88John Gallup and Jef frey Safc hMal arTihee,-ZETheAndefictin)douBdu(r 1d e n

of Tropical Medicine and Hygiene 85-96 ; Jef frey Sachs and Pia Mal aney,
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Crisis, Opportunism, and Opportunity: How the Pandemic has
Exacerbated Pre-existing Constitutional Tensions in the European

Union
Tom Flynn, Lecturer, School of Law, University of Essex [DOI: 10.5526/xgeg-xs42_008]

I. Introduction

The global Covid-19 pandemic arrived at a time of pre-existing and overlapping
constitutional crises in the European Union, and exacerbated them. Two are the particular

subjects of this contribution. First, several Member States had been sliding into
authoritarianism long before the pandemic hit.* Th e r i s ef aosfc?iiGspuigaty in
particular was already a matter of serious cor
it. Covid-19 has made this crisis worse, as Hungary has responded with a law suspending

its Constitution and allowing the government to rule by decree, while the EU has continued

to merely wag its finger. This calls into que
foundational values, amongst which are democracy and the rule of law.3

Secondly, tensions bet wéekRambea States overfiscahdisciplined 6 s ou
and economic solidarity have remained unresolved since the last Eurozone crisis. The
EU6s response to the crisis beginning in 2008

debtor and creditor states of Europe, and raised complex legal and political questions as

to how the Union could and should assist Member States in financial distress. These

guestions have now resurfaced in the context of Covid-19, with ill-tempered arguments
betweentheso-cal | ed O6frugal f otheNetheflahdssahdrSweden)ddce n mar k ,
hard-hit states such as Italy and Spain as to how the Union should respond to the pandemic

in monetary, financial, and economic terms.

Just as the pandemic (or at least its first wave) looked to have peaked in Europe, the
German Bundesverfassungsgericht (Federal Constitutional Court, BVerfG) delivered a
significant judgment® that ties these two threads together. The BVerfG found in Weiss that
the European Central Bank (ECB) had exceeded its authority by embarking, since 2015,

1 See, generally, Wojciech Sadurski, Po |l and 6 s GbBneakdawh (OUR 2019); Andras L Pap,
Democratic Decline in Hungary: Law and Society in an Illiberal Democracy (Routledge 2018); Nor is such
backsliding confined to Central Europe, as demonstrated by the recent electoral success of the far-right in
France and Italy.

2G&8sp8r Mi kl - s Traans8csi BostodReviel®,dl June 2000)
<https://bostonreview.net/world/g-m-tamas-post-fascism>. This is a term | altogether prefer to the more

common, more reductive, and |l ess helpful O6populismbé, an
himself.

S Art2 TEU.

4 This is itself a problematic binary, with undercurrents of stereotyping and sectarianism. For an example of

suchbi gotry, see the sentiments expressed bFudepaé WoONobT

Anot her Penny f or ElsSBweuWeekblad(AmSterdam,2& Maly 2020)
<www.elsevierweekblad.nl/economie/achtergrond/2020/05/geen-stuiver-extra-naar-zuid-europa-

207225w/>, and the accompanying illustration, which was al s
5 German Federal Constitutional Court, Judgment of the Second Senate of 5 May 2020, 2 BvR 859/15, 2

BVR 980/16, 2 BvVR 2006/15, 2 BvR 1651/15, available in English at
<www.bundesverfassungsgericht.de/SharedDocs/Downloads/EN/2020/05/rs20200505_2bvr085915en.pdf
?__blob=publicationFile&v=5>. In this paper, the judgment is referred to as Weiss, or Weiss (BVerfG)

where necessary to distinguishi t from the CJEU®ds earlier ruling in the
referred to as Weiss (CJEU).
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on a programme of purchasing Member State assets in an attempt to tackle low inflation
rates; and that the Court of Justice of the European Union (CJEU) had not properly

supervised the ECBOs design andWeaissgoéseagaimstt at i or
the CJEUG6s conception of the doctrine of

national lawd including national constitutional lawd in cases of conflict between them in

the areas of the Unionds competence,; itudongd
what to do. The decision also complicat
institutional crises, outlined above. First, critics alleged | think wronglyd that the judgment
provides cover for democratic backsliding in Member States such as Hungary and Poland:

if the BVerf G can challenge the primacy

Member States do the same? Secondly, it calls into question the legal and political viability
of attempts by the Uniond and in particular by the ECBOJ to provide assistance to states
badly economically hit by the pandemic. In this way, Covid-19 has provided yet more

evidence of the unsuitability and unsustainability of the current legal, institutional, and

constitutional architecture of the Eurozone.

This contribution therefore seeks to place the Covid-19 crisis in the context of a Union well-
used to crisis, and already dealing with at least two when the pandemic hit. Will the Union
muddle through as it has historically done, or do the structural tensions at work mean that
a more radical rethink is needed? It be
response to the crisis: an O6Enabling Act
in particular the cowardly European response, is here portrayed as a significant threat to
democracy and the rule of law throughout the Union. Next, it deals with the effect of the

t hat

es

of

gi
0,

t he

t h

E L

ns
al

BVerf G6s judgment hol ding the Public Sector

ultra vires.® The judgment would have been a bombshell at the best of times, but its arrival
during the pandemic threw things into even sharper relief: if the PSPP was ultra vires, there

i's no way that the ECBO6s new Pandemic Emergert
within the Unionbs poweguesions aboutthetalility sf the @nios e s

and its Member States to mitigate the economic chaos wrought by the pandemic. The
judgment is in many respects theoretically coherent and compelling (which is why those
who accuse the BVerfG of giving succour to autocrats are mistaken), but its worrying
political background raises serious questions about the ability of the Union to provide and
co-ordinate the kind of action needed to stave off or alleviate post-Covid economic crisis.
Finally, a way forward is sketched, involving the Union finally having the honesty properly
to grapple with the inherent structural flaws of the Union in general, and the Eurozone in
particular. In short, the Treaties” must be amended, and it should not have taken a deadly
pandemic to prove it.

Il. On the Hungarian Enabling Act and the Democratic Crisis in the Union

The Hungarian Fundamental Law of 20118 regularly contemplates its own negation:

ser

Articles 48154 est abl i sh a total of Si X Ospeci al
consti t uti onal rul es can be set asi de. These

6 Or, more accurately but less directly, holdingthe CIJ EU6s deci sion to cl alsasi fy t

vires.

7 Two treaties form the legal and constitutional basis of the EU: the Treaty on European Union (TEU,
originally the Treaty of Maastricht) and the Treaty on the Functioning of the European Union (TFEU,
originally the Treaty of Rome).

8 A document of highly questionable democratic credentials: see Gabor Attila T6th (ed), Constitution for a
Di sunited Nation: On Hungé&EYPRBessZ2DI?l1 Fundament al
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emergencybo, the O0state of pheeant stiitwatdenénc
attacks?o, and the o6state of danfgieméd ads dodas 1
di saster or industrial accident endange%Ying |

party initially channelled its legal response to the Covid-19 pandemic. However, chafing

under Article 53 (dylidisondiemposesi omderf @whé&é506st at
the end of March Orban used his two-thirds parliamentary majority to pass what we can

rightly call an Enabling Act,° allowing him to rule by decree for an indefinite period. Others

have written cogently ofthe Actas a o6 const it & ofiheowitdits perfeotlynwith t 0 ;

Or b 8 n 6-sstablishedgatterns of behaviour;'? and of the dim prospects of EU law being

any use against it, at least in the short- to medium-term.'® What is important for present
purposes is to contrast the Dbrilliant opport
foolishness of the European response.

On 31 March, Commission President Ursula von der Leyen tweeted that:

[i]J]tds of out most i mportance that emergency measur
fundamental principles and values. Democracy cannot work without free and independent

media. Respect of freedom of expression and legal certainty are essential in these

uncertain times.4

She added that the Commission:

will closely monitor, in a spirit of cooperation, the application of emergency measures in all
Member States. We all need towork t oget her to master this crisis.
uphold our European values & human rights. This is who we are & what we stand for.1°

Such dishwater platitudes are to be expected from a President who owes her position to
the votes of MEPsfromFi desz and fr om P adatedrdliagPiStégatyy | ogi c a
and who thought it a clever idea to try to appoint a Commissioner for6 Pr ot ect i ng C
Eur opean Waya posf latek mdde rip less nonsensical and insulting by being
changedtooneof6 pr omoti ngdé this alleged 6way of | if e

Only wvery slightly Il ess disappointing was th
Member States expressiaogheédriepk comcerolbataibomnug

9 Fiatal Demokratak Szovetsége, 6 Al | i ance of Young Democratsdéd. Founded
movement in the late 1980s, the party has shifted dramatically to the right.

OKristaKovg8§cs, O6Hungaryds Orbs8nistan: A Cd&enpsbuegsidog,Ar senal o
April 2020, <https://verfassungsblog.de/hungarys-orbanistan-a-complete-arsenal-of-emergency-powers/>.

LTRen8ta Uitz, 6Pandemi c YesfasDrgsblkd, 24tMarchi2024, a | Mo ment 6,
<https://verfassungsblog.de/pandemic-as-constitutional-moment/>.

2ZKim Lane Scheppel e, \e@ssongbiof, 29 Mamke202pe ncy 0,
<https://verfassungsblog.de/orbans-emergency/>.

BNiels Kirst, ©6How BacarRewbAggravatibheofithe Rlle o€ClLaw Grisisin the

Eur o p e an DQWBresitindtitute Blog, 2 April 2020, <http://dcubrexitinstitute.eu/2020/04/how-a-
public-health-crisis-became-an-aggravation-of-the-rule-of-law-crisis-in-the-european-union/>.

14 Ursula von der Leyen, Twitter, 31 March 2020,

<https://twitter.com/vonderleyen/status/1244960501085491202?s=20>.

15 Ursula von der Leyen, Twitter, 31 March 2020,

<https://twitter.com/vonderleyen/status/1244960502385688576?7s=20>.

®Pprawo i SprawaewdhbndoSusticed.

YTom Flynn, o6Undermining Our European Way of Life: The
R o a dGU Brexit Institute Blog, 19 September 2019, <http://dcubrexitinstitute.eu/2019/09/undermining-
our-european-way-of-life-the-von-der-leyen-commission-takes-the-low-road/>.
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rule of law, democracy and fundamental rights arising from the adoption of certain
emergency ®Measuresbod.

A striking aspect of both these responses was their unwillingnessd their seeming

inabilityd tonameHungar vy, and to specifically state th
resisted and challenged. The consequences of this diplomatic squeamishness soon

became clear: just a day later, on 2 April, in an act of the purest, most distilled chutzpah,

the Hungarian government had the gall to join in adopting the statement issued by the

6deepl y ddo nk7? r Me mble Whatéverais etiser flaws, we can credit Viktor

Orban with being a master of comic timing.

Subsequently, the decrees came in thickandfast?*The pl an to build a 6 mi
i n Budapestos City Par k,i chteolrdy uopf btyh et hoep puonsei xtpi €
mayoral elections, will go ahead. A personés |

be legally altered. Municipal theatresd rare islands of intellectual independence and the
possibility of artistic and political dissentd will be brought under central government
control. Quite what these measures have to do with stopping the spread of the coronavirus
and managing the crisis is not clear. What is clear is the Enabling Act is mere opportunism,
seizing on a deadly threat to permit the government to go about its agenda with the very
minimum of political, legal, and press scrutiny.

The idea of &édnaming and shamingé as aatmallyenf or c
name offenders, and if the offenders are actually capable of feeling shame. The refusal of

the Commission and the Member States to name Hungary and to specifically condemn
Orb8nds behaviour illustrates the extent to wt
a kind of comity of idiots, where each is afraid of being undiplomatic to the other, just in

case the other might one day be undiplomatic to them.

This apparent reluctance of European heads of
anotherés O6domesti cd a hgeaiimesvhen se raallyrcauld draw of a
such bright lines bet ween #&Hhhe EdabliagtActadopeetlia and t
response to the Covid-19 crisis does not just endanger Hungary and Hungarians, but

Europe and Europeans: the rot can spread from the Member States to the Union, from the

Union to the Member States, and from one Membe
the Hungarian body politic; Pi S6s degradation of P oDaghmed ; and

B®Government of the Netherlands 6Statement by Belgium, B
France, Germany, Greece, Ireland, Italy, Latvia, Lithuania, Luxembourg, the Netherlands, Portugal,

Romania, Spai n, S wkAprd 2020, <https://www.government.nl/documents/diplomatic-
statements/2020/04/01/statement-by-belgium-denmark-finland-france-germany-greece-ireland-italy-
luxembourg-the-netherlands-portugal-spain-sweden>.

YGovern ment of Hungary, 6St at e me rhttps:/bvyww. kdnmany.burey/rbinistry2of-Apr i | 2
justice/news/statement-of-hungary-02042020>.

X6Decrees That Have Nothing to BonganvaniSpectrunh & ApGl@d2@ navi r us
<https://hungarianspectrum.org/2020/04/01/decrees-that-have-nothing-to-do-with-the-coronavirus-

pandemic/>.

22Tom FIl ynn, ConstitutioaatisgnuSoraerConsequences of Constitutional Pluralism for Domestic
Constitutional Thought & i n Galdaadbdok dddegal Rlwalismindhe RlAt ej Avbe
(Edward Elgar 2018).
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Caruana Galizia in Malta??> and Jan Kuciak in Slovakia?® are not directly related, but taken
together they are all indicative of a Union sliding ever further into the mire, where
the appearance of unity is more important than any actual substantive commonality of
democratic standards, or those beloved 6val uesd of which we hear

There has recently been at least some movement in terms of legal sanction for Orban and

those like him. In March, Advocate-General Kokott advised**t he CJEU t o fi nd Or
CEUG6, by which t he v&stywashaunde&aurobBudapest, inlbreach

of EU and WTO law. In April, the CJEU held that Poland, Hungary, and Czechia had failed

in their obligations wunder Union | aw to join
distribution of asylum-seekers across the Union.?®> But these victories are partial, reactive,

and belated, and have met with scorn from Fidesz.?6 Union law in general, and the EU

Treaties in particular, are simply not geared towards the rectification of the kind of
authoritarian opportunism of which Orban is the standard-bearer.

In the present state of Union law, the solution must be, and can only be, political. The
Hungarian Enabling Act exposes the idea that European conservatives can curb the
excesses of their most obviously authoritarian bedfellows as the delusion it has always
been. Nor are the EPP alone in sheltering undesirables: the Social Democrats and the
Liberals are both happy to rely on the votes of members with questionable records and
intentions.?” Remedying the authoritarian drift in the Union requires concerted political
action, both within and between Member States.

The Hungarian reaction to the Covid-19 crisisd and the European responsed exposes the

EUG6s historical b a g g a iy des,aabhdowlndt it isvineartt to bet Frams , wh a
bailouts to borderstonon-i nt er f erence i n 6domesticd politic
the EU can exist as a kind of rarefied space of apolitical technocracy. In this sense, we

can learn a valuable lesson from Orban: opportunities ought not be wasted.

It is to another instance of Covid-19 revealing politicians hiding behind technocracy, rather
than engaging in difficult negotiations and attempting to gain electoral approval for the
results, that we now turn.

2JeanCl aude Cachia and Andr ase ¢f Mdka Bamial DivissohsaVyeakdrBthudonsM a |

and Political Partisanshipb, Political Studies Associat
March 2018, available at <www.psa.ac.uk/sites/default/files/conference/papers/2018/20180328%20-
%20Conference%20Paper.pdf>.

2%Zora B¥%Wtorov8 and Martin B¥Wtora, 6The Pendulum Swing o
Research 83.

24 Case Ci 66/18 Commissionv Hungary( AG6s Opinion) ECLI :EU:C:2020:172.

25 Joined Cases Ci 715/17, Ci 718/17 and Ci 719/17 Commission v Poland and Others

ECLI:EU:C:2020:257.

%See the comment of Orb8nédés Justice Minister, Judit Var
mi grants is dead and todayods #ICrduBtUe Igpnesdnieénithe satldlewimca 6t ¢ han
the horse died,é Twitter, 2 April 2020,

<https://twitter.com/JuditVarga_EU/status/12456535812622868487s=20>.

27Jean Morijn and | srael Butler, OEdpSANKbDitoh Li kely to Exp
Tr oub | e ntarkctivi 12 March 2019, <https://www.euractiv.com/section/future-eu/opinion/epp-more-
likely-to-expel-fidesz-if-rival-groups-also-ditch-troublemakers/>.
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[ I PEPP talk: theW&serf Géds judgment in

In March 2015, the ECB launched the Public Sector Asset Purchase Programme (PSPP),%8
under which it would purchase government and other public bonds of Eurozone Member
States under certain circumstances and subject to certain conditions, in an attempt to get

inflation ratesd thenverylowd back t o t he ECBG6s target of

Five years later, on 18 March 2020, the ECB announced a Pandemic Emergency Purchase
Programme ( PEPP)0bn woblé beedpgnt od purchasing public sector

securities to shore up European economies during the Covid-19 pandemic.?® The ECB

was <cl ear t hat the PEPPG6s architecture

restrictions and conditions in order to enhance its effectiveness. The ECB must have been
confident that it had the legal power to launch the PEPP: after all, the CJEU had held in
2018 that the PSPP complied with EU law, and was within the powers of the ECB.3°
However, just a few weeks after the launch of the PEPP, the BVerfG handed down its

judgment in Weiss, responding to the CJEUOGsSs greenligh
German courtodéds judgment woul d ®ansemethingiclgsger ed a

to oned at the best of times. However, coming as it did while the pandemic raged across
Europe, it raised serious questions not only about the ability of the EU to respond to the
pandemic in monetary, financial, and economic terms, but about the very makeup and
architecture of the Union in general and the Eurozone in particular: questions of long
standing, surely, but ones thrown into new relief by the urgency and seriousness of the
pandemic.

The question of the legality of the PSPP arose in 2017, when the programme was subject
to a constitutional challenge in Germany. The applicants argued that the PSPP

contravenes the Treatiesd prohibition of

States,®! and the principle of conferral®? (under which the Union is not a body of unlimited
competence, but has only the competences specifically bestowed upon it by the Member
States in the Treaties). As such, the German state and its institutions would be prohibited
from taking part in the PSPP, it being an illegal exercise of power by the Union. Under EU
law, if any national court from which there is no appeal finds that the legality of an action
of a Union institution is called into question in a case before it, the national court must refer
the question the CJEU for decision. Only the CJEU is competent, under the Treaties, to
determine whether a Union institution has acted illegally.®® This being such a case, the
BVerfG referred the issue to the CJEU.

28 Decision (EU) 2015/774 of the European Central Bank of 4 March 2015 on a secondary markets public
sector asset purchase programme (ECB/2015/10), as amended by Decision (EU) 2015/2101 of 5
November 2015 (ECB/2015/33), Decision (EU) 2015/2464 of 16 December 2015 (ECB/2015/48), Decision
(EU) 2016/702 of 18 April 2016 (ECB/2016/8), Decision (EU) 2016/1041 of 22 June 2016 on the eligibility
of marketable debt instruments issued or fully guaranteed by the Hellenic Republic and repealing Decision
(EU) 2015/300 (ECB/2016/18), and Decision (EU) 2017/ 100 of 11 January 2017 (ECB/2017/1).

| end

PEuropean Centr al Bank, OECB announces 0750 billion Pan

(PEPP), 86 18 March 2020,
<https://www.ecb.europa.eu/press/pr/date/2020/html/ecb.pr200318_1~3949d6f266.en.html>.
30 Case Ci 493/17 Weiss and Others ECLI:EU:C:2018:815 (hereinafter Weiss (CJEU)).

3L Art 123 (1) TEU.

32 Art 5 (1) TEU, read in conjunction with Arts 119 and 1277 133 TFEU.

33 Art 267 TFEU, known as the preliminary ruling procedure.
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In December 2018, the CJEU delivered its judgment,3* holding that the PSPP is within the
competences of the Union. This was perhaps to be expected: the CJEU is famous for the

expansive approach it takes to determining Union competence. The Court held that the

PSPP does not involve the ECB straying from the realm of monetary policy (which is an

exclusive Union competence for those Member States in the Eurozone®) to that of

economic policy (which is an area primarily for the Member States, in which the ECB has

only a supporting role®6). The CJEU held that in dividing competences between the Union

andthe Member States in this way, o6the authors
absolute separation between é& dHermistindreotohithed mone
problem: though the separation may not be absolute, it is clear: monetary policy is for the

Union, economic policy is mainly for the Member States. However, such a division is plainly

impossible, monetary and economic policy being so utterly intertwined and inextricable.3®

The presence of such an unworkable distinction at the very heartof t he Eur ozoneods
constitution is the result of political cowardice by those who wanted a shared currency but

not a shared budget and shared liabilitesdt he very definition of hay
eating it.

Neverthel ess, on the CJEUG6s conception of the
judgment ought to have been the end of the matter: the BVerfG, as a court of a Member

State and thus as a court of the Union, would have to accept this decision loyally, and

dismiss the complaints in the domestic proceedings.

However, the CJEUOGs <conception of the pri mac
Constitutional and Supreme courts of numerous Member States, including Germany. In a

long line of case law, the BVerfG has held that as the Union is a body of limited
competences, and as the CJEU is a Union institution, both the Union as a whole and the

CJEU in particular lack Kompetenz-Kompetenz: the ability to determine the limits of their

own powers.*? It cannot be left to the Union and its institutions to mark their own homework,

and there remains a role, even if only a residual one, for the Member States and their

courts to determine in a given case whether the Union has overstepped the bounds of the

authority granted it in the Treaties.

It was mere coincidence that the BWissfcdBh@s r eac
as the pandemic was at its peak in Europe, but the coincidence is a revealing one, and

illustrates the precarity of the constitutional and institutional architecture of the Eurozone.

The single currency may well be able to plod along when times are good, but as soon as

things go bad (as they have now done twice, and very suddenly, first with the onset of the

Eurozone crisis and then with the pandemic), the inability of the Union to react to events

with the necessary speed and firepower is revealed.

For the BVerfG, the ECB had acted ultra vires by embarking on the PSPP without having
conducted a proportionality review, in order to determine whether the programme was

34 Weiss (CJEU) (n 30).

35 Art 3 (1) (c) TEU.

36 Art 127 (1) TFEU.

37 Weiss (CJEU) (n 30) [60].

®Benjamin Braun, Daniela Gabor, and Benjamin Lemoine, 6
Good and t Boeial Buropey &Jurte 2020, <https://www.socialeurope.eu/enlarging-the-ecb-
mandate-for-the-common-good-and-the-planet>.

39 See Tom Flynn, The Triangular Constitution: Constitutional Pluralism in Ireland, the EU, and the ECHR

(Hart 2019) 2i 4.
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sui tabl e, necessary, and appropriate for ach
competence, and whether a different programme, with fewer effects on economic and

fiscal policy, could achieve the same monetary aims.%° More than this, the failure (as the

BVerfG sees it) of the CIJEU properly to conduct such a proportionality review in the
exercise of i ts judici al review functions r
O6meani rfgalneds siot, s j udgment 4% Adcandnglyp ompt rheeh eB\sd rbfl @®ds
conception of the relationship between EU law and German law (which, let us remember,

does not mirror that of the CJEU), the CJEUOGS
Therefore, the BVerfG, in the absence of effective judicial control of a Union institution by

the CJEU, declared the PSPP ultra vires. The Bundesbank was ordered not to take part in

the programme, though the BVerfG stayed this last order for three months, in order to give

the ECB time to conduct the proportionality review it had failed to engage in. It is possible

that, if it (or, more likely, the Bundesbank on its behalf) does so to the satisfaction of the

BVerfG, the German court will revisit its verdict.

This was a momentous decision. In term of its theoretical fundamentals, though not the
specific methods employed, I agree with it
(rather than the mor*“ofB&Jiaw,and of thpGIEU as its mterpretes,c y 0 )
for which some scholars advocate** has no basis in the Treaties or in constitutional theory,

and fails to respect both the specific nature of the Union as a sui generis non-state legal

order and the constitutions of the Member States. The more contingent, relational
conception of the school of thought known as constitutional pluralism, where the Member

States and the Union inhabit a legal heterarchy rather than a hierarchy,4 is both more
descriptively accurate and more normatively desirable.

en

However, though grounded in the best interpretation of the relationship between EU law

and that of the Member States, the judgment should still give us pause in other respects:

the case was brought by an array of academics, industrialists, and politicians with close
linkstorightwi ng pol i tical parties: not merely Angel
party, the CSU, but also the crypto-(and sometimes not very crypto-)fascist Alternative fur
Deutschland. Undergirding the appnsavourg logicsvberebyadhee 1 s a
Union in general, and the Euro in particular, are a kind of German charity project, whereby
Germany (and other O6frugal 6, 6thriftyo, 6i ndu
l ets |l ess Oresponst d,)] eds qutl meymd) 6Mde mhemeSt at ¢
ride. Widespread across the German right, this worldview bears no relation to economic

or social reality, and fails to acknowledge that the current setup of the Eurozone and the

internal market is one from which Germany profits nicely.

Of course, politically distasteful applicants can still have a good legal case, as was the
case here. The trouble is that in several passages, the BVerfG repeats ordoliberal

“Though note that here the BVerf G is engaging in the sa
architects: that such aims are in fact severable.

41 Weiss (BVerfG) (n 5) [127].

42 |bid [133].

“6Supremacy 6 i mpl iemaomasas Hierarchypativeerensrmson institutions within a single,
integrated system or or der .inc#é®prdfereace givénto ome normorc er ned wi t h
institution over another in the context of interacting but distinct systems or orders: see Matej Avbelj,

6Supremacy or Pri(hMbhyy dDfoeBUiIiltawmatter ?d6 (2011) 17 Eur ope
“See R Daniel Kelemen, 6The Dangers of Constitutional P
Research Handbook on Legal Pluralism and EU Law (Elgar 2018) 403.

45 See generally Flynn (n 39) and references therein.
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bromides about the risk of the PSPP reducing theincent i ve f or 6certain
States**t o pursue 6sounddbéaBudfetbeygpebi cbaspf bu
were an objective standard capable of guiding legal action, rather than an entirely
contingent concept, which varies according to the particular politics and economic
approach of the person doing the sums.

0
d

The BVerf Géos judgment concerns matters that | o
ruffled feathers in any circumstances. However, its publication during the pandemic has
had two consequences.

First, it has consequences to the rule of law crisis discussed in the previous section of this

chapter: it has been used by those who criticise constitutional pluralismd and argue for the
untrammelled hierarchical superiority of EU lawd as further evidence that whatever its

theoretical rigour, and regardless of the good intentions behind those who developed it,
constitutional pluralism is now a useful tool of autocrats, whereby they can justify their

deviation from European norms of democracy, rights, and the rule of law.*® After all, if the

BVerfG (or the Italian Corte Costituzionale*® or the Danish Hgjesteret®?) can contradict the

CJEU, then any national court can, and there is nothing to stop Hungary or Poland from

simply declaring ultra vires any CJEU judgment with which they disagree. The problem

with this objection is that it regards all national courtsd and all questioning of CJEU

orthodoxyd as being essentially the same. Neither is the case. The German, Italian, and

Danish courts, whatever one may think of their decisions, are legitimate, independent

judicial bodies operating in functioning Rechstaaten. The same is absolutely not true of,

say, the Hungarian Kdria or the post-6 r ef or mé6 courts of Poland. Th
of |l egitimate jurisprudence by government hir
by the executive does not discredit that jurisprudence. Besides, one may agree or disagree

with the reasoning of the German, Italian, or Danish courts, but the reasoning is at least

defensible: this is in contrast to some of the CJEU verdicts which have triggered Member

State rejection, and similarly in contrast to the abusive jurisprudence and threadbare

reasoning of, for example, the Kuria.>!

Secondly, the BVerfG judgment raises significant questions about the viability of the PEPP,
a key el ement of the EUOs econonusbehanest)y f i nan
response to the pandemic. It is true that a programme such as the PEPP may satisfy the
CJEU,% but it is also true that it does not take much to satisfy the CJEU where the question
of the Union acting within its competences is concerned. The PEPP being subject to even
fewer and looser safeguards, conditions, and restrictions than the PSPP, it cannot satisfy

46 Weiss (BVerfG) (n 5) [137].

47 |bid [171].

“%4See R Daniel Kelemen, Piet Eeckhout, Federico Fabbrini
Cannot Override drfasdungshiog,@érvdag 20806<verfassungsblog.de/national-courts-
cannot-override-cjeu-judgments/>.

“YJudgment 1Tabcto2l®)) 8( 4 vwail able in English at
https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/S_2018_115 EN.pdf).

50 Case 15/2014 of 6 Dec 2016, Dansk Industri (Ajos), available in English at
http://www.supremecourt.dk/supremecourt/nyheder/pressemeddelelser/Documents/Judgment%2015-

2014.pdf.

51 Hungarian Constitutional Court Decision 22/2016, available in English at
<https://hunconcourt.hu/uploads/sites/3/2017/11/en_22_2016.pdf>.

%2Sebastian Grund, O6The Legality of the ECBO6srsPandemic E
Institute Policy Brief (draft), March 2020, <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3558677>.
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the BVerfG in the light of its decision regarding the PSPP. This does not mean that the
PEPP, or something like it, is impossible, but it does mean that the ECB will need to take
a rather different approach if it is to satisfy the BVerfG that it is acting within the terms of
its mandate and not infringing on areas rightly or wrongly (I think wrongly) hived off from
Union competence. One might say that as a Union institution, subject only to the CJEU,
the ECB should simply not concern itself with what the BVerfG has to say, and on the

CJEUG6s reading of Union | aw and its relati

be right. However, the reality of European integration is more complex, and, one way or
another, the contradiction will have to be resolved.

IV. The Way Forward

The Covid-19 crisis, aside from its own terrible toll, has exposed pre-existing tensions in
the EU like never before.

|t has given the EU&s most authoritarian

pursue its agenda with the barest minimum of scrutiny, and the response from the Union
and the other Member States is exactly the kind of dispiriting shrug to which we have
become accustomed.

It coincided with a German court judgment of Union-wide importance, which brings to the
very fore political, legal, and economic tensions within the Uniond a judgment which came
at perhaps the most inopportune time possible, just as the ECB was embarking on another
round of asset purchases in an attempt to assist the Member States, particularly those
doubly affected both by the Eurozone crisis and by the pandemic.

The solution, in both instances, should notd perhaps cannotd be legal (or, rather, judicial).
It must be political.

As regards the rule of law crisis, the non-authoritarian Member States must finally live up
to their responsibilities, and stop pretending that the abuse of democracy and

constitutionalism in Hungary, Pol and, and

onsh

nat.i

el s

may include Art 7 TEUOGs procedure in defence

extent, but cannot be limited to this alone: heavy political pressure must be brought to bear.

As regards the ECB6s actions, t hose of

fantasy visions of political economy must recognise two contradictory truths. It is true that
the PEPP, like the PSPP before it, is an important and necessary step (but only a step) in
correcting the foundational and fundamental flaw in the Eurozone: that is a monetary union,
but not a fiscal one. It is also true that the PEPP is arguably illegal under the Treaties as
they currently stand. On this question, the CJEU is simply wrong, and the BVerfG is right,
no matter how much we may disagree with those who took the case, or with the German
courtds u n d e t+edoryomio gssummatidns. tThecanly way to deal with this
contradiction and reconcile these two truths with legal integrity and intellectual honesty is
by Treaty amendment. This does not have to mean full-scale economic or fiscal integration.
But it does mean some undoing of the unworkably bright line drawn between monetary
policy on the one hand and fiscal and economic policy on the other. The Franco-German
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proposal for a uU500bn oérecovery fundo %8s
announced not long after the BVerfG judgment, but not in response to itd is a very small
step in the right direction, but further demonstrates the limits of what can be achieved
within the framework of the Treaties as they currently stand.

Both of these solutions require the Member States to stop cowering behind the CJEU (in
the context of democratic values and the rule of law) and the ECB (in the monetary and
fiscal context), and to |live up to their
Member States, each with their own treaty ratification procedures and particular national
sensitivities, no doubt this will be difficult. That is not an excuse not to try: Covid-19 has
shown us that crises will not wait for us to get our act together.

part

resp

561 ni franeotail M e mande pour |l e relance europ®enne face ~ |a

Presidency, 18 May 2020, <https://www.elysee.frlemmanuel-macron/2020/05/18/initiative-franco-
allemande-pour-la-relance-europeenne-face-a-la-crise-du-coronavirus> ; 6 D dranzdsische Initiative
zur wirtschaftlichen Erholung Europas nachderCoron a kr i sedé, Ger man Feder al
<https://www.bundesregierung.de/breg-de/aktuelles/deutsch-franzoesische-initiative-zur-wirtschaftlichen-
erholung-europas-nach-der-coronakrise-1753760>.
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A ANew Normal o: Legal i t:yremch Ti mes of

Administrative Law under the Health Emergency
Yseult Marique, Senior Lecturer, School of Law, University of Essex [DOI: 10.5526/xgeg-xs42_009]

Abstract

States of emergency test the limits of constitutionalism and our commitment to the rule of
law (Dyzenhaus 2012). They tell us something about the ultimate power in a society and
the very nature of state powers. French constitutions have a long history of arising from
crises, revolutions and overthrows. The current political regime was born in 1958 at the
time of the Algerian war of independence. More recently, the French have lived under a
sustained period of emergency regulations following the terrorist attacks in Paris in
November 2015. Now that a state of health emergency has been declared and extended
it is possible to reflect on how key principles relating to the rule of law, such as legality and
judicial control, are being re-shaped. This helps us to reflect on how the state seeks to
command compliance from its citizens and how a balance is struck between necessity and
legality. Key stages can be identified: a first stage when (judicial) control is muted and a
second stage when judges re-assert their role once the risks linked to the pandemic have
been curbed. This differentiation both confirms the risk of normalising an executive state
of emergency (at the time of the peak) and the possibility of a judicial state of emergency
emerging (once the first wave is over) (Ginsburg and Versteeg 2020). This brings into
guestion how the next steps in the health emergency can be made subject to robust
scrutiny and accountability mechanisms as necessity evolves.

Thank you to Dr Karine Abderemane, Dr Sophie Boyron, Dr Olivia Tambou and members
of Network of the Future of Administrative Law, especially Professor Emmanuel
Slautsky, for commenting on a previous draft.

Key words
Emergency, executive powers, legality, enforcement, compliance

[. Introduction

S t he heal t h emergency st atlefi nooamfail fi miantg on b
i e x per i meohthe @axcaptiomabtrend that academics denounced regarding the state
of emergency during the period 2015-2017 (triggered by the Paris attacks at the Bataclan
and the Stadium of France on 13 November 2015)? The UN special rapporteur of the
Human Rights Council on the promotion and protection of human rights and fundamental
freedoms while countering terrorism highlighted this risk in times of emergency across the
world“l n shifting the attention f-teomellebeirgtomsmuni t y
physical survival in the short term, states of emergency do not leave time and space for
rational collective argumentation based on careful weighting between quantitative
evidence and qualitative factors in an iterative and/or incremental manner. This leads to

1 Jean-Louis Halpérin, Stéphanie Hennette Vauchez and Eric Millard (eds), L 6 ®t at doéurgence, de
a la banalisation (Presses Universitaires de Nanterre 2017).

2StéphanieHe nnet t e Vauc he inCequilreste(ra)dadjaucstde | oonudr, g2018,c6€7.

3 Véronique Champeil-Desplats A s pect s t h®ori gues: Ce que | 6@®P€Ceqgni dobéur ge
reste(ra) touj,2008 3. de | durgence

4 Report to the UN Secretary General, UN Doc. A/72/43280, 27 September 2017, paragraph 16.
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probes into whether the executive is all-powerful or whether courts and similar
mechanisms provide for a form of judicial accountability, as Ginsburg and Versteeg have
asserted.® In answering this question for the French health emergency this paper highlights
that states of emergency need to be looked at as processes with differentiated stages and
constellations of actors, not as monoliths.

A long tradition in legal scholarship discusses emergencies in terms of law versus facts
(politics or morality): do we need to find solutions to emergencies in the law or outside of
it?® Revolving around the boundary between legality and extra-legality, this question is

especially relevant when it comes to enforcen

compliance, maybe against their consent. The legitimacy of this enforcement is related to
a conservative function of the state of emergency: the state of emergency is supposed to
ensure that public bodies and social life are safeguarded against a great evil so that
Ainormal o |ife can resume with the wusual
the commitment of a legal order to the principle of legality and the rule of law.’

Among all the states of emergency established across the world to respond to the Covid-
19 pandemic, analysing one case in depth, such as the French health emergency, helps
with developing a more analytical approach. Three features of French administrative law
T true any time, anyway i magnify the bluntness of the decision-making available to French
public bodies during the Covid-19 pandemic. First is the centralisation of power in the
national government, in tandem with an endemic reluctance to decentralise decision-
making. Second is the limited space for dissenting voices in decision-making. Third is a
narrow understanding of Al egalityo and c
room for pragmatism and flexibility. Yet, the Covid-19 pandemic highlights how these
features are in need of adaptation when it comes to addressing new challenges.

After a brief contextualisation of the state of emergency in France the different phases in
the health emergency will be analysed, namely its adoption, its enforcement, its extension
and the resistance against it. The signs of wear and tear that ordinary French
administrative law faces given the Covid-19 pandemic lead to a call for reimagining French
administrative law T making it fit for the challenges of the 2020s.

II. A History of Crises

France has a long constitutional history of crises, with a regime dealing with state
emergencies (then in the form of état de siége) going back to the 19™ century.8 At the end
of the First World War the French High Administrative Court developed the doctrine of
fexceptional C i r dng nos whicim tegaktydo could abe et ragide when
circumstances made it impossible for the administration to comply with the law, provided
some conditions were met.° This led to the inclusion in the 1958 Constitution of an article
granting extensive powers to the French president in cases of serious and immediate

5TomGi nsburg and Mila Versteeg, 6Binding the Unbo
Pandemic, 6 25 May SSRN:ips://sarvcani/dbsirdct=3608874.

5Kim Lane Scheppel e, 0¢&egahc ©egbdyEadeimdbhnegkalémertand
Keith Whittington (eds), Oxford Handbook of Law and Politics (OUP 2008) 165-184.
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ompl i a

und Exe

‘"’David Dyzenhaus, 06States of emer gency 6 OxfarchHarMbookh e | Rose

of Comparative Constitutional Law (OUP 2012) 442-462.

8S®bastien Platon, O0From One i Brheageney Powe rEsmeirng efrcayn cteod ,An ot

Verfassungsblog, 9 April 2020.
9C.E., 28 June 1918, Heyriés and C.E., 28 February 1919, Dol et Laurent.
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threats to the institutions of the Republic and of interruption to the proper functioning of the
constitutional public authorities. This was meant as an answer both to the peculiar
circumstances of the French surrender in 1940 and to the Algerian war of independence.

This last event also caused a statute'® i still in force today i to be adopted in 1955 to

regul ate nstates of emergencyo. This statute
framework for dealing with the terrorist attacks in Paris in 2015. Many of the specific

powers introduced to address the threats of new attacks were then enshrined in the

ordinary criminal procedure, in effect enacting permanent changes in the normal legal
framework.

lll. The Health Emergency as Adopted in the Law: Procedures vs. Circumstances

When Covid-19 struck France social distancing was first introduced on 14 March.'! As the
population did not comply with these first instructions the prime minister took more
restr i cti ve measur es 0 the dxé&ptidhal cicumsténees resdilting fnom i
the Covid-19 pandemico . On 23 March the statute on the h
to introduce new provisions in four areas: public health, economic life, elections,? and
parliamentary processes. In particular, the statute lists ten areas where individual
freedoms can be curtailed, including a ban on free circulation except for essential travel, a
ban on gatherings and restrictions on the freedom to trade. In cases of repeated breaches
of the ban on circulation a criminal sanction of up to six months jail and 3,750 EUR fine
was provided for. Three comments can be made about this system concerning the
efficiency of governmental action, time malleability, and the limited parliamentary and
judicial control over the state of emergency.

First, this state of health emergency has led to centralising power around the prime minister
and the Home Office (in charge of public security), with the support of the préfets (i.e.,
representatives of the state at the departmental level) in order to maintain public order and
public health.*® In addition, as from 24 March, a scientific advisory body was set up to
advise the French president in tandepatis@i‘t h t
On 24 March the Fr en &k wiporveecsme the virds thdn&sddseenced , i
and medicined!® French scholarship has expressed doubts as to whether covid-19
necessitated this totally new system as the previous 1955 emergency system was already
avail abl e feuwenmts presestiegs by théir nature and seriousness, the character
of a public calamity". Tweaks to the existing system may have been possible.*® Indeed, it

he

10 | oi n°55-385 du 3 avril 1955 relative a I'état d'urgence.

11 Arrété du 14 mars 2020 portant diverses mesures relatives a la lutte contre la propagation du virus

covid-19. For a starting point into the many implementing measures and most important political speeches,

see: https://www.vie-publique.fr/dossier/273938-dossier-coronavirus-mesures-pour-endiguer-lepidemie-

discours-publics.

20l'ivier B®aud, O6La surprenante invocation de | 6article
®l ect i ons R BIdg,28 Maach 20200 ,

B3 Senate, Deuxi me rapport do®tape sur | a mi S@ApelR02d,uvre de |
Mi ssion de suivi de |l a | oi doéur gell(@eeafferosSenate,fSeconde f ac e
report), 91-93.

14 https://www.enseignementsup-recherche.gouv.fr/cid151204/le-comite-analyse-recherche-et-expertise-
care-covid-19.html.

15 https://www.elysee.fr/femmanuel-macron/2020/03/24/medecins-chercheurs-et-scientifiques-mobilises-

contre-le-covid-19.

0l i vier Beaud, OL' ®t aitl dj'wdigeinewx saamidra®aere: umMtmouveau
(2020) Recueil Dalloz 891; Jean-Er i ¢ Gi ¢ q-0%:l ,créiCoevisdani taire et crise des
Recueil Dalloz7 19; J. Petit, OL'®t atAJDAB833.r gence sanitaireb6, (20
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