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 Taking the Right to Adequate 
Housing Seriously in Chile ’ s Next 

Constitution: Building from Scratch  

    KOLDO   CASLA     AND     VER Ó NICA   VALENZUELA     

   I. INTRODUCTION  

 THIS CHAPTER INTRODUCES the right to adequate housing as part of 
the right to an adequate standard of living. The first section presents 
the content and significance of this right in light of international and 

 comparative law and practice. Second, the chapter explores some of the legal 
and policy implications of enhancing the status of the right to adequate housing 
in Chile ’ s Constitution, specifically in relation to the responsibilities of housing 
developers, the legal recognition of the social function of housing and home-
ownership, and the need to protect tenants with strong habitability standards 
and security of tenure in the private rental sector. Taking seriously the right to 
housing as part of the right to an adequate standard of living can contribute to 
addressing the root causes of poverty and inequality in Chile.  

   II. A LOOK AT INTERNATIONAL HUMAN RIGHTS LAW 
AND COMPARATIVE PRACTICE  

 Article 25 of the Universal Declaration of Human Rights proclaims in its fi rst 
paragraph that: 

  everyone has the right to a standard of living adequate for the health and well-being 
of himself and of his family, including food, clothing, housing and medical care and 
necessary social services, and the right to security in the event of unemployment, 
sickness, disability, widowhood, old age or other lack of livelihood in circumstances 
beyond his control.  

 The right to adequate housing is part of the right to an adequate standard of 
living. It is recognised in Art 11(1) of the International Covenant on Economic, 
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  1    European Committee of Social Rights,  European Roma Rights Centre v Greece , Collective 
Complaint No 15/2003, Decision on the Merits of 8 December 2004, paras 24 and 51.  
  2    African Commission of Human and Peoples ’  Rights,  Social and Economic Rights Action Center 
(SERAC) and Center for Economic and Social Rights (CESR) v Nigeria , Communication No 155/96, 
Ruling of 27 May 2002, para 60.  

Social and Cultural Rights, Art 27(4) of the Convention on the Rights of the 
Child, Art 5(e) of the International Convention on the Elimination of All Forms 
of Racial Discrimination, and Art 14 of the Convention on the Elimination of 
All Forms of Discrimination Against Women. All of these treaties have been 
signed and ratifi ed by Chile, and the country needs to abide by them in good 
faith as a matter of international law; internal law is no justifi cation for any 
country ’ s failure to abide by international human rights obligations (Arts 26 
and 27 of the Vienna Convention on the Law of Treaties). 

 In accordance with Art 34 of the Charter of the Organization of American 
States, countries agree to dedicate every effort to achieve  ‘ adequate housing 
for all sectors of the population ’ . In order to achieve such goal progressively, 
 ‘ by legislation or other appropriate means ’ , states must  ‘ adopt measures, 
both internally and through international cooperation, especially those of 
an economic and technical nature ’  (Art 26 of the American Convention on 
Human Rights). 

 In Europe, Art 31 of the Revised European Social Charter of 1996 proclaims 
the right to adequate housing. The European Committee of Social Rights moni-
tors states ’  compliance with the European Social Charter in its different versions 
and with its additional protocols. Among other things, this committee has estab-
lished that the legal, social and economic protection of families includes the 
adequate provision of housing, which extends to security from unlawful evic-
tions where legally established rules are not being respected or where the rights 
of the persons concerned are not being suffi ciently protected. 1  

 Although not explicitly mentioned in the African Charter on Human and 
Peoples ’  Rights (Banjul Charter), the African Commission on Human and 
Peoples ’  Rights has interpreted that the right to adequate housing is implicit 
in the Banjul Charter, as the substance of the right can be inferred from other 
rights recognised therein, including the right to health, the protection of family, 
and the right to property. 2  

 The right to housing is indeed closely linked to the right to private and 
family life, and the corresponding right to home. Proclaimed also in the current 
Chilean Constitution of 1980 (Arts 19(4) and 19(5)), the right to home should 
be interpreted in light of international human rights law, including Art 17 of 
the International Covenant on Civil and Political Rights, ratifi ed by Chile. In 
interpreting this provision, the UN Human Rights Committee has established 
that the prohibition on  ‘ arbitrary interference ’  with the enjoyment of one ’ s 
home  ‘ is intended to guarantee that even interference provided for by law should 
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be in accordance with the provisions, aims and objectives of the Covenant and 
should be, in any event, reasonable in the particular circumstances ’ . 3  

 Housing is much more than a roof over one ’ s head, and much more than a 
mere commodity. Housing, as observed by the UN Committee on Economic, 
Social and Cultural Rights (CESCR),  ‘ should be seen as the right to live some-
where in security, peace and dignity ’ . 4  The CESCR has identifi ed seven criteria 
to determine the adequacy of housing: (1) legal security of tenure, including 
protection from forced evictions, irrespective of the type of property and tenure 
(homeownership, rental, informal settlement, etc); (2) availability of services, 
materials, facilities and infrastructure, including access to natural and common 
resources, all of which is essential for health, security, comfort and nutrition; 
(3) affordability, including protection from unreasonable rent levels and 
increases, so as not to compromise or threaten the attainment and satisfaction 
of other essential needs and rights; (4) habitability, in terms of protection from 
cold, damp, heat, rain, wind and other threats to health and safety; (5) accessi-
bility, paying particular attention to the requirements of groups and individuals 
at greater risk of harm, disadvantage and discrimination; (6) location, allowing 
access to employment, healthcare services, schools, transport and other facili-
ties, bearing environmental concerns in mind as well; and (7) cultural adequacy, 
using materials and tools that recognise and express appropriately the cultural 
identity and diversity of the population. 5  

 The persistent non-payment of rent and other serious breaches of contrac-
tual obligations can justify the need for an eviction. However, in the words of 
the UN CESCR, such eviction  ‘ should be carried out in strict compliance with 
the relevant provisions of international human rights law and in accordance 
with general principles of reasonableness and proportionality ’ . 6  The commit-
tee has added that the eviction of people living in rental accommodation may 
be compatible with international human rights law, but only when  ‘ the eviction 
is provided for by law and is carried out as a last resort, and (when) the persons 
concerned have had prior access to an effective judicial remedy, in order to 
ascertain that the measure in question is duly justifi ed ’ . 7  An eviction related 
to a rental contract between individuals can, therefore, affect and potentially 
infringe socio-economic rights the state is bound to respect, protect and 
fulfi l. 8  



168 Koldo Casla and Verónica Valenzuela

  9       UN CESCR ,   L ó pez Alb á n v Spain  ,  Communication No 24/2018 ,  UN doc E/C.12/66/D/37/2018   , 
para 11.5.  
  10    UN CESCR,  General Comment No 7: Forced evictions  (n 6), para 16.  
  11    UN CESCR,  Ben Djazia and Naouel Bellili v Spain  (n 7), para 21.  
  12    Ibid.  
  13    Ibid.  
  14    UN CESCR,  G ó mez-Lim ó n Pardo v Spain , Communication No 52/2018, UN doc E/C.12/67/
D/52/2018, para 9.6.  
  15    Ibid.  
  16    Private Housing (Tenancies) (Scotland) Act 2016.  

 The proportionality test 

  entails examining not only the consequences of the measures for the evicted persons 
but also the owner ’ s need to recover possession of the property. This inevitably 
involves making a distinction between properties belonging to individuals who need 
them as a home or to provide vital income and properties belonging to fi nancial 
institutions ’ .  

 These factors should be borne in mind when ruling on the possible postpone-
ment or suspension of an eviction. 9  Furthermore, before an eviction is executed, 
public authorities must ensure that nobody will be rendered homeless or vulner-
able to human rights violations as a result of the eviction. 10  

 In  Ben Djazia and Bellili v Spain  (2017), the UN CESCR recommended that 
Spanish authorities should adopt measures  ‘ to ensure that in judicial proceed-
ings in relation to the eviction of tenants, defendants are able to object or 
lodge an appeal so that the judge might consider the consequences of evic-
tion and its compatibility with the Covenant ’ . 11  Eviction orders can only be 
carried out  ‘ once the State has taken all essential steps, to the maximum of 
available resources, to ensure that evicted persons have alternative housing ’ . 12  
States must also ensure an adequate level of  ‘ coordination between court deci-
sions and the actions of social services which can result in an evicted person 
being left without adequate accommodation ’ . 13  The proportionality test may 
require that an eviction order is made conditional on the  ‘ requirement that 
administrative authorities intervene and assist the occupants in order to miti-
gate the impact of the eviction ’ . 14  It may also require postponing  ‘ an eviction 
while the competent authorities negotiate with the persons concerned regard-
ing the available alternatives ’ . 15  

 International comparative practice shows that the enhancement of the right 
to adequate housing can result in specifi c policies that, in turn, can improve the 
living conditions of particularly vulnerable people. Starting with the propor-
tionality assessment in the case of evictions, for example, in Scotland the law 
distinguishes between mandatory and discretionary grounds for eviction, and 
in the latter case the homeowner is required to prove that certain circumstances 
make the eviction justifi able, and a judge will determine the necessity of the evic-
tion under those circumstances, before authorising it. 16  Similarly, both Germany 
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and the Netherlands give their judges the power and the responsibility to pay 
attention to the personal circumstances of tenants taking into account the legiti-
mate interests of landlords and tenants. 17  

 In the case of England, the Homelessness Reduction Act 2017 gives local 
authorities additional responsibilities to those that have existed since the 1970s. 
Similar legislation exists in Scotland and Wales. UK law requires social services 
of local authorities to evaluate the causes and context in which the loss of a 
home may potentially arise in a given case, including the circumstances and 
needs of household members, particularly when children are involved. Local 
authorities must intervene at least 56 days in advance of the date when the loss 
of the home is likely to occur, often as a result of an eviction in the private 
rental sector. 18  Social services can offer fi nancial assistance to pay the rent, or 
they may look for alternative housing options in the public or private rental 
sector in the area. 

 Between 2013 and 2017, several regions in Spain reformed their housing laws 
to include fi scal incentives and/or punitive measures targeted at dwellings kept 
deliberately empty by the owners for a long period of time. Legislation in these 
regions established that homeownership must serve a social function, namely, 
the satisfaction of a housing or habitation need. Houses kept out of the market 
do not meet the legally recognised essential content of homeownership. 19  Spain ’ s 
constitutional court concluded that these regional laws were a constitutionally 
permissible and a fair instrument to develop the right to adequate housing while 
respecting the right to private property at the same time, both of which are 
recognised in Spain ’ s 1978 Constitution. 20  

 In relation to equality and non-discrimination, which are core principles of 
international human rights law, two examples are worth noting. In the appli-
cation of international and comparative law and practice, in June 2020, the 
Supreme Court of Mexico urged the national institute of statistics to generate 
and compile disaggregated information about the population living in informal 
settlements. The Mexican Supreme Court observed that such data would provide 
more sophisticated information about the extent of poverty in those settlements, 
and about the impact that the allocation of public resources and other poverty 
alleviation measures might be having on the population. 21  In the same vein, 
the UK ’ s Equality Act 2010, in force in England, Wales and Scotland, requires 
public authorities to have due regard to the need to eliminate discrimination, 
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harassment and victimisation, advance equality of opportunity, and foster good 
relations. Judicial and quasi-judicial bodies monitoring compliance with this 
legal duty regularly require the gathering of disaggregated data as a means to 
end direct and indirect discrimination. 22   

   III. CONSTITUTIONALISING THE RIGHT TO ADEQUATE 
HOUSING IN CHILE: WHAT IT MEANS IN PRACTICE  

 As observed by the former UN Special Rapporteur on Adequate Housing, 
Leilani Farha, specifi c policies implemented in the last four decades around the 
world favoured the retreat of public housing, its privatisation, the deregula-
tion of construction and market, and the expanding role and unprecedented 
dominance of fi nancial markets and corporations, all of which resulted in the 
disconnect of housing from its social function and its treatment primarily as a 
fi nancial asset instead. 23  The commodifi cation of housing, ie treating housing 
as a mere commodity and not as a human right, had signifi cant consequences in 
Chile. We cover some of them in this section. 

   A. The State and Private Housing Developers: Building Blocks of  Inequality  

 Housing is not only a human right; it is also the physical space where individu-
als develop their personality, where families grow and share their lives. The right 
to housing is closely interrelated with other human rights. A home ’ s location 
affects access to several other rights and services, including education, work and 
health. 

 Chile faces extreme levels of economic and social inequality. 24  The average 
income of the richest 10 per cent of the population is 27 times that of the poor-
est 10 per cent, exceeding the average of OECD countries. 25  The income Gini 
coeffi cient for Chile in 2017 (latest available data) was 0.47, which places it as the 
second most unequal country in the OECD. 26  

 Household wealth is even more unequally distributed than income. Research 
published in 2019 shows that Chile was the sixth most unequal OECD country 
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in terms of concentration of wealth: the richest 10 per cent of people owned 
nearly 60 per cent of the wealth (data from 2015 – 16). 27  

 Regional inequalities are at least as acute as income and wealth inequalities. 
After his offi cial mission to the country, the former UN Special Rapporteur on 
Extreme Poverty and Human Rights, Philip Alston, observed that Chile expe-
riences a  ‘ large geographical inequalities between regions and within cities ’ ; 28  
people living within the same area experience signifi cant differences in their 
income and wealth levels. 

 The relationship between public policies concerning housing and struc-
tural inequality is undeniable. As noted by the former Special Rapporteur on 
Adequate Housing, Leilani Farha, three historical conditions have infl uenced 
the housing situation in Chile: (1) the fact that laws and regulations from the 
time of the military regime are still in force; (2) the blind reliance on private 
market solutions; and (3)  ‘ the resultant geographic segregation of the popula-
tion based on socioeconomic status, with the poorest living on the outskirts of 
cities or in precarious conditions ’ . 29  

 In this regard, most social rights from international human rights instru-
ments are not adequately incorporated in the 1980 Constitution. The right to 
health, the right and freedom to education and the right to social security are 
weakly entrenched, 30  both in relation to the content of the rights and to the 
mechanisms available to hold authorities to account. The right to adequate 
housing is not included in the constitutional bill of rights. 

 Moreover, the 1980 Constitution was adopted in a context of the radical 
privatisation of social benefi ts promoted by Pinochet. 31  Four decades later, in 
line with that spirit of privatisation, private developers play a central role in the 
provision of housing, while the state has a subsidiary role. 

 Despite the lack of constitutional entrenchment of the right to adequate 
housing, in the opinion of the former UN Special Rapporteur on Adequate 
Housing,  ‘ Chile has successfully managed to address a signifi cant portion of 
its quantitative housing defi cit, and to some extent also its qualitative defi cit, 
and has put in place programmes to diversify tenure systems ’ . 32  However, public 
 policies concerning housing provision have been developed with an exclusive 
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focus on private property and overreliance on the private market. 33  Such struc-
ture has proved to be unsuccessful so far in fulfi lling the right to adequate 
housing in light of international human rights standards. 

 Under the private market, housing becomes an asset that responds to supply 
and demand logic, thus low-income groups tend to be segregated from such 
system. In Chile, the private market approach to housing, as well as other 
factors, impacted on housing prices, which increased 37.2 per cent between 2011 
and 2019, while in the same period wages rose by only 24.7 per cent. Hence, the 
property prices index average is 7.6, which means, on average, a family must 
allocate their full salary for 7.6 years to buy the home where they live. 34  

 The increased prices of housing and real estate assets have also contrib-
uted to enhance wealth inequality and exclusion. Concerning Chile, the 
appropriation of land by large-scale investors and speculators  ‘ has meant that 
inner-city redevelopment has displaced many traditional residents, exemplify-
ing  “ the intertwined roles of the state and assorted holders of economic capital 
in the production, distribution and representation of urban exclusion and 
segregation ”  ’ . 35  

 Chile ’ s housing public policy has historically been focused on providing solu-
tions for particularly vulnerable groups. However, under this paradigm, the state 
has also acted as a fi nancer of the private real estate market through public 
subsidies. Private real-estate builders, developers and fi nancial institutions are 
the main actors in the housing sector. 36  

 Public subsidies are economic contributions from the state to low and 
middle-income families who need support to fi nance the purchase of their fi rst 
home. The applicant families are required to pay a proportion of the cost out 
of personal savings, and the state  ‘ covers the difference ’ , while middle incomes 
groups  ‘ require larger savings and a mortgage to help fi nance the cost of the 
unit and the State pays a smaller subsidy  …  Private builders are contracted to 
build the units ’ . 37  The model  ‘ constitutes an incentive for segregation, because it 
continues to promote density of subsidized housing built on cheap land, usually 
located at the periphery of cities and without services or employment oppor-
tunities ’ ; the model contributes to further discrimination, segregation, and 
exclusion of vulnerable groups, such as the poor, migrants, indigenous people, 
and women. 38  
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 In the 2010s, the state introduced public policies that enabled low and middle 
sectors to access housing through public housing programmes, such as the lease 
programme ( programa de arriendo ), or the housing choice solidarity fund 
( fondo solidario de elecci ó n de vivienda ), which contributed, to some extent, to 
reduce the quantitative defi cit in houses. According to offi cial data, the housing 
defi cit decreased by a quarter between 2002 and 2017, from 521,957 to 393,613 
houses. 39  

 Research shows that  ‘ the lowest income quintile did not necessarily receive 
more housing subsidies than the other quintiles ’ . 40  Also, the state has imposed 
other requirements on the granting of subsidies for homeownership, such 
as a permanent residence permit, which have an impact on the access of the 
immigrant population to this type of benefi t. 41  Only 2.2 per cent of housing 
subsidies for homeownership were awarded to immigrants between 2015 and 
2019. 42  The UN CESCR recommends that public policies and legislation should 
 ‘ not be designed to benefi t already advantaged social groups at the expense of 
others ’ . 43  

 Although public policies promoted by the state may have helped to reduce the 
housing defi cit, 44  the number of informal settlements has increased dramatically 
since 2011, which has led to 81,643 families living in 969 informal settlements in 
2021, the highest number since 1996. 45  Despite the growth in the homebuilding 
sector, housing remains unaffordable for many people, raising questions about 
the extent to which the private market, on its own, can provide the necessary 
resources and mechanisms to satisfy access to adequate housing. 

 Chile  ‘ lacks national urban planning policy guidelines based on human 
rights ’ . 46  This further impairs the full enforcement of the right to adequate 
housing, since this defi ciency  ‘ appears to have caused fragmentation and incon-
sistency in the decision-making processes about land, creating strong incentives 
for some local governments to prefer a concentration of high-income residents ’ . 47  
The current paradigm on housing and homeownership urgently requires a 
review, since it positions housing as a commodity, stripping it of its human right 
status. 
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  48    Chile ’ s Constitutional Court, Judgment 334/2001, 21 August 2001 (Legal Justifi cation No 21).  
  49    Ibid (Legal Justifi cation No 22) .   

 The constitutionalisation of the right to adequate housing can help reduce 
material inequalities in Chile. But the constitutional recognition of rights is 
not enough. The state should also adopt other practical measures to ensure the 
fulfi lment of this right. An active role and commitment of the state is required 
to address the root causes of housing segregation, including via the public provi-
sion of housing for people who cannot afford it in the private sector on their 
own, as well as the recognition of the social function of homeownership.  

   B. The Social Function of  the Right to Property and Homeownership  

 Article 19(24) of the Constitution of 1980 recognises the right to private prop-
erty. Also, it states that only the law can set  ‘ limitations and obligations that 
derive from its social function ’ , which includes the general interests of the 
nation, national security, the public utilities and health, and the preservation 
of the environment. Thus, while the Constitution sets the social function as a 
possible limitation to the right to private property, it does not defi ne what it is 
meant by  social function . Instead, it only provides a list of elements that  could  
be considered as constitutive of such social function. 

 Despite how broad the elements may seem, the Chile ’ s Constitutional Court 
has interpreted them restrictively. 48  For instance, it has held that the general 
interests of the nation include those: 

  legal interest[s] that are directly related to the whole nation, and never, however 
important it may be, to a sector of it, and that relates, basically, to the superior bene-
fi t of the political society as a whole, without any reference to social, economic or 
other categories or groups. 49   

 Moreover, the 1980 Constitution includes provisions that allow fundamen-
tal rights guaranteed therein to be amended by law, as long as the law does 
not affect or restrict the essence of the right of property. Article 19(24)(3) 
provides that: 

  no one can, in any case, be deprived of his or her property, the assets affected or any 
of the essential faculties or powers of the domain, but by virtue of a general or special 
law that authorises expropriation for public utility or national interest,  qualifi ed by 
the legislator . (emphasis added)  

 This means that an absolute majority of deputies and senators in offi ce must 
vote in favour of such law. Article 19(26) establishes that  ‘ the assurance that the 
legal precepts which, by mandate of the Constitution, regulate or complement 
the guarantees that it establishes or that limit them in the cases that it author-
ises it, shall not affect the rights in their essence ’ . The Chilean Constitutional 
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Court, taking into consideration both provisions, has held that the rights to use, 
enjoy and dispose of goods are inherent or essential prerogatives derived from 
private property, and cannot be restricted by law. 

 The right to property, in the Chilean constitutional doctrine, stands as 
a practically absolute right subject only to a few limitations provided by law 
under restrictive circumstances. Thus,  ‘ the initiatives that emerge from the State 
to democratise the use of land are incessantly slowed down by the legal dogma 
of private property ’ . 50  

 In the words of the former Special Rapporteur on Adequate Housing, Raquel 
Rolnik,  ‘ property has a vital social function including adequate housing of the 
urban poor ’ . 51  A new constitution for Chile should contribute to redefi ning the 
meaning of homeownership and housing. Housing has a social function that 
can be part of the content of the right to private property when it affects home-
ownership. Legislators and policymakers should consider exploring different 
alternatives deriving from the social function of property, such as tax incentives 
and penalties to large and/or corporate homeowners who keep properties delib-
erately empty and out of the residential rental market.  

   C. Secure Tenancy and Habitability Standards in the Housing 
Rental Sector  

 Chilean authorities have not paid suffi cient attention to housing afford-
ability. Over the years, the price of rents has signifi cantly increased, affecting 
smaller homes. It has been said that  ‘ the real cause of rising rents would be the  
increasing concentration of homeownership acquired for rental purposes  …  
with rental charges that ensure the profi tability of these investments ’ . 52  

 The current legislation does not include any provision concerning protection 
from unreasonable rent levels and increases. In contrast, the state introduced 
public policies that enabled low and middle classes to access rental housing 
through temporary housing benefi ts. Benefi ciary families receive an amount 
which is paid monthly with a maximum limit and may be used consecutively or 
fragmented over a period, according to the geographic location of the district 
where the leased housing is located. 53  As in the case of subsidies for the purchase 
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of housing, in the rental subsidy the applicant families are required to pay a 
proportion of the rental cost out of personal savings, and the state covers the 
difference. 

 Housing benefi ts can play an important role in facilitating access to housing 
for people who may otherwise have no access in the private sector. However, 
without adequate regulation, housing benefi ts can also result in rising inequali-
ties, as they effectively constitute a transfer of resources from public accounts 
to private landlords. This can be particularly problematic when dealing with 
corporate landlords or with large landlords, namely, landlords owning a large 
number of residential properties, who tend to be in the upper end of society in 
terms of income and wealth distribution. The transfer of public resources from 
the State to wealthy or relatively wealthy private landlords is also problematic 
when the private rental sector law does not guarantee an adequate degree of 
security of tenure for tenants, and when housing law does not include habitabil-
ity standards. That is, in fact, part of the problem in Chile. 

 The right to private property is protected through an emergency constitu-
tional remedy. According to Art 20 of the Constitution, anyone who suffers 
deprivation, disruption or threat in the legitimate exercise of the right to private 
property by arbitrary or illegal acts or omissions may fi le a claim before the court 
of appeals, which shall immediately take measures to restore the rule of law and 
ensure the due protection of the affected party. This constitutional device has 
been successfully used by tenants suffering harassment from landlords: courts 
have accepted claims and have stopped landlords from expelling tenants and 
from taking their notion of justice into their own hands. 54  

 The rights of tenants are also preserved by a series of regulations and other 
legal instruments. In light of statute no 18.010, of 1982, amended in 2003, in 
contracts in which the rental term has been agreed month by month, and in those 
of indefi nite term, homeowners can put an end to the residential lease anytime 
through eviction. Evictions can only be carried out judicially or by personal 
notifi cation made by a notary. The eviction notice is two months, and the period 
will be increased by one month for each full year that the tenant has been in the 
property; the said term plus the increase may not exceed six months in total. 

 Eviction orders are carried out with no analysis of reasonableness and 
proportionality, which is contrary to the international human rights standards 
voluntarily accepted by Chile. As indicated earlier, as a matter of international 
human rights law, everyone at risk of eviction should be entitled to have the 
proportionality and reasonableness of such eviction examined by an independ-
ent actor, a judge, on a case-by-case basis. 55  
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 The UN Special Rapporteur on Adequate Housing lamented that, when an 
eviction is about to be carried out, Chilean authorities do not ensure that  ‘ alter-
native accommodation is available or comply with other international human 
rights obligations ’ . 56  This is contrary to international human rights law: the 
state must ensure that no one is rendered homeless as a result of an eviction. 57  
Alternative temporary accommodation must not put personal safety at risk, 
cannot become a long-term solution, must not separate family members, and 
must provide space to respect individuals ’  privacy. 58  

 The current legal framework in Chile does not require landlords to ensure 
habitability standards that are adequate for residential purposes. Unless both 
parties agree otherwise, Art 1924 of Chile ’ s Civil Code only includes the general 
rule that the landlord must keep the property in the state of being used for the 
purpose for which it has been rented. 59  

 The lack of legal framework to ensure habitability in the private rental 
sector has resulted in the abuse of particularly vulnerable communities and low-
income households. Migrants are particularly affected by lack of protection of 
their rights in the private rental sector. 60  Some migrants have denounced being 
 ‘ exploited in the private housing market by landlords who overcharged or who 
offered costly but precarious living conditions ’ . 61  The UN Special Rapporteur 
on Extreme Poverty and Human Rights observed during his mission to Chile 
in 2015 that  ‘ migrants often live in overcrowded, unsanitary and unhygienic 
conditions ’ . 62  

 The UN Special Rapporteur on Adequate Housing recommended Chile 
in 2018 to  ‘ modernize legislation regarding rental accommodation to better 
protect the rights of tenants and set in place adequate regulation for private 
landlords ’ , 63  as well as to  ‘ ensure the accountability of private actors with regard 
to their human rights obligations ’ . 64    
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   IV. CONCLUDING REMARKS  

 The UN Committee on Economic, Social and Cultural Rights in 2015, and the 
Special Rapporteur on Extreme Poverty and Human Rights in 2016, expressed 
their concern that economic, social and cultural rights, including the right to 
adequate housing, are not properly recognised in the 1980 Constitution and, 
as a consequence, there are not adequate institutional and judicial mechanisms 
in place to provide remedies and reparations to people for whom the right to 
adequate housing remains an unfulfi lled promise. 65  

 The CESCR issued a number of recommendations to make the right to hous-
ing real in Chile, with a view to adopting a comprehensive housing strategy that 
would give priority to most vulnerable people, including those living in informal 
settlements, rural areas, or inadequate conditions; such strategy should protect 
against forced evictions, prohibit segregation, and allocate adequate funding, 
with effective monitoring and accountability. 66  

 The adoption of a comprehensive strategy is essential. A new paradigm 
should switch from blind reliance on the private market towards an active role 
and commitment of the state in the provision of housing. The model must be 
based on the principle that homeownership is a special form of private property 
over a good that exists to serve a public function that is at least as important as 
its private function: apart from satisfying an investor ’ s legitimate private inter-
est, a house exists to give people a place to live. 

 Courts exercising constitutional jurisdiction should consider ways to promote 
spaces for litigants to be involved and participate. For a number of years, the 
South African constitutional court has issued  ‘ meaningful engagement ’  orders 
urging the parties to resolve social rights disputes through dialogue. 67  The South 
African court has  ‘ created a deliberative space in which [plaintiffs], a group with 
minimal political or social infl uence, were given a real voice in the decision-
making process ’ . 68  It should be noted that, in late 2019, the Chilean Supreme 
Court exceptionally accepted a remedy of protection fi led by a local district 
(neighbourhood) council against a community formed by members of an infor-
mal settlement, ordering all parties involved (which included also police, city 
council and administrative bodies) to take coordinated action in order to fi nd a 
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global and effective solution to the situation of the members of the community 
and protect their rights on the basis of equality. 69  

 Chile has the chance to fi nally take seriously the right to housing. The deaf-
ening silence about adequate housing in the 1980 Constitution has contributed 
to a weakening of this right in the domestic order, to the detriment of the 
Chilean people, particularly of most vulnerable households.  ‘ It would be na ï ve 
to think that adopting a bill of constitutional social rights would ensure their 
protection ’  70  on its own, but the constitutional entrenchment of social rights 
 ‘ plays a subsidiary, but important supporting role in the multi-institutional 
scheme of protecting social rights ’ . 71  Chile ’ s unique and profoundly democratic 
constitutional moment provides an excellent opportunity to build the right to 
adequate housing from scratch.  
 




