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Abstract 

Land policies of nineteenth century United States significantly impacted the indigenous 

landscape and ways of life in southern Arizona after its purchase from Mexico in 1853.  This 

research is to understand how the land legislation policies were interpreted and implemented, 

why the culture of the United States supported these policies and what impact they had on the 

indigenous cultures of the region.  Contemporary accounts, land legislation at both regional and 

national level, as well as recent commentaries have been consulted to understand the prevailing 

nineteenth century cultural norms which supported and accepted policies that denuded 

indigenous people of their traditional lands and ways of life. 

It will be determined that the land policies were deliberately prejudiced in their formation and 

were aggressive both in the use of and in their results on the indigenous landscape and people of 

southern Arizona.  Both the Tohono O’odham and the Chiricahua Apache indigenous people 

have lost significant amounts of cultural heritage and ways of life because of their inability to 

challenge the laws and prevailing culture in the United States between 1853 and 1912, when 

Arizona became a state.  This analysis of a little-known region in the United States could help to 

explain why the results of nineteenth century land policies are still resonating in both the 

indigenous experiences and on the land management of the region to this day. 
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Chapter One 

Introduction 

Introduction 

United States’ land legislation and its impact on the indigenous populations in the nineteenth 

century is not a new or unique topic, however, there have not been many studies of this 

relationship published about land legislation and the indigenous environment in southern 

Arizona.  This work is to understand how legislation legally permitted incoming settlers to 

remove traditional territory from the Tohono O’odham and Chiricahua Apache indigenous 

people, to change the way in which the land was used, and what impact this had on the 

indigenous environment and ways of life in the region.  It includes a discussion about the 

environmental and cultural changes which have resulted from these land policies and how they 

have changed the indigenous populations’ relationship with the land.  It will end with a brief 

discussion of recent developments addressing these events.  This chapter will introduce the 

terminology used in this thesis, the position of this study within the context of United States’ 

history, as well as a bibliographical review of the main sources for each of the topics covered. 

The main discussion will begin with a general overview and orientation of southern Arizona, the 

regions natural resources and history.  Integrated throughout will be an examination of the 

pertinent legislation and the results of its implementation in southern Arizona which will include 

a discussion of some of the themes which will be analysed through the research, such as an 

understanding of imperial sovereignty, settler colonialism and various cultural expectations 

which developed in the United States, and their relationship to land legislation.  Next will be an 

analysis about various land practices and the value of communication links, water and natural 

resources to an arid region such as southern Arizona.  Lastly, the discussion will evaluate the 
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direct impact the extraction industries of southern Arizona had on the landscape, and the 

indigenous people.  A concluding chapter will attempt to understand how the land legislation of 

the nineteenth century still resonates in southern Arizona to the present day in the long-term 

effects on both the indigenous cultures of the Tohono O’odham and Chiricahua Apache ways of 

life and on the management of the landscape.  This research will also incorporate a brief look at 

how broader patterns of settler colonialism continues to inform the discourse, viewpoints and 

practices of many Anglo-American, Mexican American and Indigenous people alike, who work 

and reside in the region.  This has a significant impact on how southern Arizona will move 

forward in the twenty-first century in the wake of current political activism and environmental 

concerns.   

The main question posed through this work asks what happened in southern Arizona to remove 

one set of people from their ancestral lands and replace them with a non-indigenous other?  What 

type of mechanisms were involved, were they legal and why were they sanctioned, and lastly, 

what were the consequences of these actions?  The history of the United States is peppered with 

examples of indigenous people trying to establish a solid claim to their traditional lands and 

resources, and southern Arizona was no exception.  But in a region where there is a tenuous hold 

on life, limitations on water supplies and extreme weather conditions, one wonders why was it so 

important to ‘take’ this land from the indigenous populations in the first place?  How could it 

have been justified? 

Terminology 

For the purposes of this study, the term Anglo-American will be used to denote the non-

indigenous, but predominately white European representatives of the United States, in contrast 

with the indigenous populations, particularly the Tohono O’odham and the Chiricahua Apache.  
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This term may not feel comfortable for some, but this is the term still in use in southern Arizona 

to denote those of European heritage as separate from those of indigenous and/or Hispanic 

origins. It is used as a generic term throughout the thesis and is not meant to be derogatory.   It is 

also used to indicate dominant cultural features such as a Western democratic political 

philosophy and industrial production based upon capitalism and commercialism.   

The Tohono O’odham Nation, who, until recently were called Papago in official documents, 

have a reservation on the western side of southern Arizona.  However, as the nation was called 

the Papago tribe in historic sources, the term O’odham will be used to indicate both the historical 

name of Papago tribe and the current name of Tohono O’odham Nation.  This is not to dismiss 

other O’odham groups but it will be used to aid with identification of the specific group 

associated with the current Tohono O’odham Nation Reservation.  The Chiricahua Apache will 

be identified as such, to distinguish this Apache group from other Apache who were also active 

in southern Arizona during the nineteenth century.  The Chiricahua Apache traditional lands 

encompass much of what is now the Coronado National Forest, predominantly the Dragoon and 

Chiricahua Mountains. 

The term settler colonialism will be used to describe the movement of people from other regions 

to the American southwest and is used to explain how dominating countries can claim acquired 

land by policies permitting people to establish a permanent footprint on a new territory.1  This is 

a specific term which distinguishes it from the European style of colonialism which colonized 

using small numbers of people and administrative control over the economy.2  Settler 

 
1 Reginald Horsman, Race and Manifest Destiny: The Origins of American Racial Anglo-Saxonism (Cambridge, MA: 
Harvard University Press, 1981), 240-241. 
 Walter L. Hixon, American Settler Colonialism: A History (New York: Palgrave Macmillan, 2013), 4. 
2 Gary Fields, Enclosure: Palestinian Landscapes in a Historical Mirror (Oakland, CA: University of California Press, 
2017), 5. 
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colonialism is an influx of people who supersede the original occupants of a region and helps to 

provide an understanding of how particular ‘land grabbing’ techniques were used to gain land 

during the territorial expansionism of the United States.  Therefore, the term settler colonialism 

will be used as an historic event to provide a framework that will help to interpret the distribution 

of property and land as a pivotal point of the implementation of legislation in southern Arizona.   

This research is about the changes wrought on the landscape of southern Arizona and on the 

indigenous people who resided there in the nineteenth century.  Indigenous environment is a 

term used to encompass both the flora and fauna of southern Arizona as well as the culture and 

lifeways of the indigenous people, whose understanding and interpretation of their surroundings 

is more inclusive than that of the Anglo-Americans during the nineteenth century. 

Intention 

The purpose of this research is to study the local effects of national land and property legislation 

in southern Arizona during the nineteenth and early twentieth century, helping to explain how 

underrepresented indigenous populations lost jurisdiction over their traditional lands, via the use 

and application of this legislation.  Southern Arizona is the focus of this research because it holds 

a unique position in the United States, not only as the last piece of contiguous territory purchased 

by the United States, but also because it is subject to two international purchase treaties made 

between the United States and Mexico and is the location of a significant stretch of the 

international border between the two countries.  This discussion will evaluate various pieces of 

land legislation and its impact on the indigenous environment and local indigenous people.  It 

will also examine the influence of not only political policies but also the social, cultural and 

economic power and control of the local elites, in southern Arizona, which supported the 

extraction of land from its original indigenous occupants, and how this reflects the broader 
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policies and context being implemented throughout the United States, and more particularly in 

the American West. 

This research is also an attempt to analyse the legal framework within which settler colonialism 

worked in southern Arizona historically and to provide a sociological analysis of the results of 

settler colonialism and land policy on the indigenous landscape.  The term indigenous landscape 

will often be used to encompass the indigenous experience resulting from changes in the 

landscape and land use by the incoming settlers.  Reference to the two regional indigenous 

people who were impacted by the legislation will be made to illustrate the devastating effects 

land legislation had on the indigenous experience.  The primary focus will be on the reading and 

Anglo-American interpretation of the legislation and how it was implemented at a local level.  

There is a conscious disengagement from commentary on the cultural norms and values of the 

indigenous people beyond that of the impact of the legislation.  As a researcher of European 

heritage and with little experience of the cultures, it is incumbent of me to focus on the results of 

the legislation, rather than to attempt to understand the decision making and thought processes of 

a culture I am unfamiliar with.  There will also attempt to avoid an Americentric perspective, 

however, contemporary accounts from Anglo-Americans will be used because they reflect the 

dominant cultural interpretation of the indigenous communities during the time period and 

because accessible indigenous resources from the nineteenth century are difficult locate for a 

non-tribe member.  Contemporary accounts also help to provide a cultural framework within 

which the legislation was developed and presented in southern Arizona.  This is not to devalue 

the important histories and cultural practices of the indigenous people of the region, but to 

respect their heritage in attempting to understand how their modern lifestyles have been shaped 

by superimposed historical experiences.  The period 1853 to 1912 chosen for study as it 
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represents the time between acquisition in 1853 and statehood in 1912, as such it is call the 

territorial period in many commentaries. 

Although this research does not focus on a particular theoretical approach, it aligns with the 

broader aspects of settler colonial studies. 3  It explores factors influenced by the incoming settler 

colonialists, such as the patterns of settlement, landscape use and environmental impact, all of 

which were developed within the legal framework of the United States established and 

implemented by, and for, Anglo-American settlers.  These factors will include power relations 

and sovereignty, spatial distribution, creation of boundaries and the marginalization of 

underrepresented ‘others’ resulting from industrial development of material resources by capital 

investment and government incentives.4  Underlying much of the settler colonial aspect of this 

research will be how the forces of Anglo-American expansionism and capitalism influenced 

decisions executed on the indigenous landscape of southern Arizona to dispossess the people, 

who are now deemed rightful custodians of the environment.5  

The intention is also to move beyond the ethnocentric contemporary interpretation of policy and 

is postcolonial in its attempt to understand how colonial policies have shaped the modern world, 

 
3 Larry J. Griffin, ‘Historical Sociology, Narrative and Event-Structure Analysis: Fifteen Years Later,’ Sociologica no. 3 
(2007): 1-17 
Craig Calhoun, ‘Explanation in Historical Sociology: Narrative, General Theory, and Historically Specific Theory,’ 
American Journal of Sociology 104 no. 3 (1998): 846-871 
4 George Steinmetz, ‘Social fields, subfields and social spaces at the scale of empires,’ Sociological Review 
Monographs, 64: 2 (2016): 79 
5 Elizabeth Carlson, ‘Anti-colonial methodologies and practices for settler colonial studies,’ Settler Colonial Studies 
7: 4 (2017): 509 
Flannery Burke, A Land Apart: The Southwest and the Nation in the Twentieth Century (Tucson, AZ: University of 
Arizona Press, 2017), 25 
Rebecca Solnit, Savage Dreams: A Journey to the Hidden Wars of the American West (Berkeley, CA: University of 
California Press, 1994, 2014), 163-172 
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impacted the indigenous environment and have executed the power dynamics of an imperial 

power upon the purchased territory of southern Arizona. 

Thus, this thesis is not to analyse the actions of underrepresented indigenous populations nor 

produce an insight in their intentions and cultural nuances, it is designed to be a minute 

investigation into the legal processes which prevented indigenous people from challenging the 

way in which their indigenous territory was used by the incoming Anglo-Americans.  It is 

intended to show how legislation was manipulated by social, political and economic forces of the 

United States to obtain land from others, but within the bounds of social and legal acceptability.  

The focus on southern Arizona will provide the locational framework to analyse how legislation 

was used locally and to evaluate the impact on it.  The historical setting is to provide evidence of 

how the practices of specific social, political and economic policies continued over the over the 

formative decades of the state of Arizona, while at the same time considering the institutional 

inequality of the past that is still relevant in the present and the future of the region.  As Peter 

Barnes explained in 1971, decisions of the past, particularly those which removed property 

rights, are revisited in the present by using the same procedures to further dispossess a group of 

already impoverished people.  This, he explained, could have been avoided if the mechanisms in 

the late nineteenth century had not encouraged policies that placed land resources into the hands 

of the few.6 

Context 

Land in the modern United States is expansive: 3,147,593 square kilometres, of which 97% is 

considered rural, which equates to approximately 28,310 square metres per person and much of it 

 
6 Peter Barnes,‘The Great American Land Grab,’  New Republic, 1979 http://peter-barnes.org.   

http://peter-barnes.org/
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is owned and controlled by the United States government.7 During the eighteenth and nineteenth 

centuries the people of the United States coveted new land, and waves of settler movements 

spread from the original eastern seaboard states westward across the lower half of North 

American continent.  Initially the waves of settlers just crossed the Appalachians into modern 

Kentucky and the Old Northwestern states, later, they pushed into the new territories of 

Louisiana, Missouri and Kansas and as far as Oregon, by the middle of the 1800’s settlers were 

migrating into the newly purchased western territories of the Mexican cession.  Towards the end 

of the nineteenth century the United States claimed all the indigenous territory found between the 

Atlantic east coast and the Pacific west coast as belonging to the United States and founded this 

supposition upon internationally recognised legal documents in the form of treaties and land 

legislation policies.  Westward expansion was encouraged centrally by politicians in Washington 

D. C., which instigated contact, and clashes, between many of the settlers and the indigenous 

people residing on the coveted land.  Unfortunately, for many indigenous people, this encounter 

often resulted in either forced assimilation into the dominant culture of the United States, 

enforced concentration into reservations, or elimination from the territory completely, either by 

removal or death, resulting, in most cases, to the disintegration of their traditional and 

sustainable way of life. 

Historically the development of European settlement on the lower North American continent 

involved Spain, France and English establishing colonies and administration centres from which 

to control trade in the different regions they settled on.  As the Europeans established themselves 

on the continent, the indigenous people were forced to live alongside these culturally different 

people, and one of the main issues which occurred between the indigenous occupants and the 

 
7 United States Census Summary (2016) www.census.gov.  Accessed 21 August 2018. 

http://www.census.gov/
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incoming colonisers was the reorganization and redistribution of land and landownership rights 

under land and property policies of the legal system superimposed by the incoming Europeans.  

When the current United States developed from the territories claimed by England, France and 

Spain, the government continued the policy of establishing legal jurisdiction over the territory 

while encouraging settlers to expand into other indigenous territories and to claim them for the 

United States. 

The emerging culture of the United States held that land itself was cheap and could be exploited 

to provide important resources for the country.  Legislation was built upon the premise that the 

propertied citizen was expected to use modern technology, of the time, and extraction techniques 

to enhance the commercial viability of their land for capital gain.  The indigenous people, 

however, utilised and understood their land differently from the European practice of mass and 

systematic extraction of resources, and perceived land as life as opposed to land as commodity.  

It was this difference which caused a clash of cultures in the new territories.  In the annals of the 

‘Wild West’, the core of the conflict between the indigenous people and the incoming Anglo-

Americans was not about aggressive lifestyles but was about this fundamental difference in the 

understanding of the value of land and its resources, which resulted in a contest over jurisdiction 

of the environment and the erosion of the autonomy of the indigenous people residing on it. 

The underlying impetus for this research was a growing recognition that the original residents of 

southern Arizona traditionally used, before the Mexican cession in 1853, an extensive area of 

land, but, yet, were somehow removed from most of this land within the first 60 years of United 

States governance.  As soon as the United States acquired the region, the local dynamics 

changed, and property jurisdiction moved from indigenous use to government control by the 

United States and her agents, whether political, economic or cultural.  Southern Arizona was the 
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last major land purchase from Mexico to the United States and was a great coup for the United 

States as it allowed the country to run uninterrupted from the Atlantic coast to the Pacific Ocean, 

but also made it, and those who resided there, subject to the laws and regulations of the new 

country.  One of the defining features of this new political arrangement was that the new 

territories, and resources thereon, automatically became public property of the United States 

government, held in trust for the people, unless legally proven otherwise.  This was consistently 

supported by specific land legislation throughout the nineteenth century designed to distribute 

the land to provide private patches of land for Anglo-American citizens.  The purpose of this 

study was to see how this legislation was specifically used in late nineteenth century and early 

twentieth century southern Arizona to this end, and to understand the results of it in terms of the 

indigenous experience and landscape. 

Understanding land differently 

Consequences of the legal land processes of the United States on the indigenous environment are 

the destructive elements which came with them especially in the way that land management was 

implemented in southern Arizona.  The land and conservation practices which the indigenous 

residents had formally used as a way of life was barred to them, as well as indigenous legal 

recourse to defend their rights and jurisdiction over it.  Indigenous lifestyles would be impacted, 

and their traditional practices and heritage would be challenged by Anglo American culture and 

society.  The large influx of Anglo-Americans into southern Arizona during the latter decades of 

the nineteenth century, who brought with them their cultural ideas, economic structure and legal 

system.  Practices from these features had a negative impact on the indigenous landscape 

because the land was understood in different ways by the incoming Anglo-Americans to that of 

the indigenous people residing in the region.  The Anglo-Americans were from a culture which, 
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by the nineteenth century, valued land for its monetary worth by its ability to produce market-

value resources from it.  Their intention was to utilise the natural resources to enhance their own 

capital gain by advancing the productivity of the resources using technology which allowed for 

large scale extraction.  The indigenous people living in the region, however, valued land for its 

intrinsic worth as a provider of life which was to be respected, cultivated and preserved for 

future generations.  Their lifeways integrate the landscape with their cultural practices and 

inform their future decisions, they consider themselves as ‘stewards of the land’, as the 

Chiricahua Apache Nation explain.8  The interconnection of life and embedded history which the 

landscape represented in indigenous cultures did not correspond with the incoming Anglo-

American worldview and resulted in a clash of ideologies and practices.  The consequence of 

which suppressed the indigenous interpretation of their environment under that of the dominant 

Anglo-American cultural ideals which commodified the land.  As Linda Tuhiwai Smith explains 

in her book about the Western intellectual influence on indigenous and colonial studies, 

indigenous people do not distinguish between time and space when recounting their stories or 

explaining experiences.9 

A disregard for indigenous cultures and their traditional low environmental impact way of living 

can been seen in the high-rise buildings, multi-land highways and swimming pools of modern 

urbanized southern Arizona.  Even the indigenous populations in the region have access to many 

modern conveniences and make a living from the urban developments find it hard to continue 

their traditional way of life when so many changes have been brought about by the introduction 

of the Anglo-American extraction industries.  Moreover, the destruction of the balanced 

 
8 Chiricahua Apache Nation, accessed 18 April 2018.  http://www.chiricahuaapachenation.org 
9 Linda Tuhiwai Smith, Decolonising Methodologies: Research and Indigenous People (London: Zed Books, 2012), 
52-53 

http://www.chiricahuaapachenation.org/
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ecosystems, coupled with pressure to convert to Anglo-American agricultural practices, resulted 

in changes in diet and work practices, as well as a reduction of knowledge about traditional 

cultural activities, such as cactus harvests and ak-chin farming methods.  The ecology of the 

Sonoran Desert is based upon survival in arid conditions and many animals, plants and people 

have developed mechanisms to conserve water, avoid the extreme temperatures and use the 

native flora and fauna for their nutritional survival.  This has produced an environment where 

succulents, cacti and woody plants survive on the desert floor, and are fed by season rains, which 

bring moisture and nutrients from the mountains by way of rivers, creeks, arroyos and mountain 

streams.  The plants have long roots which help to maintain the integrity of the thin soil and 

prevent erosion both on the mountain sides and on the desert floor.  However, the increased use 

of the extraction industries coupled, now, with the modern style of living which involves heavy 

use of fossil fuels, precious minerals and copious amounts of meat products, all needing 

extensive water resources, have created a potential ecological disaster in southern Arizona. 

Main bibliographical sources used 

Few commentaries have been produced connecting land legislation to the inequalities and 

changes in land ownership imposed upon the indigenous people of Arizona, and, beyond a 

cursory mention within discussions about New Mexico and California, much of the experience in 

southern Arizona has been overlooked.  Even the Chiricahua Apache, who produced such ‘Wild 

West’ legends as Cochise and Geronimo from the Apache Wars of the nineteenth century, do not 

receive much attention from historical commentaries beyond stories about them being considered 

as obstacles to expansionist policies of the United States government during this century.  

Various sources, dating from the middle of the nineteenth century, provide first-hand 

impressions of the territory during its Anglo-American cultural formation.  It has been useful to 
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gain contemporary descriptions of both the landscape, the resources on the landscape as well as 

interactions with the indigenous populations at the time.  Later sources and modern 

commentaries have been used to provide insight or interpretations of these first impressions and 

of the implications of the legislation.  In addition to primary and secondary sources, first-hand 

knowledge from my experiences and interactions in southern Arizona while engaging in 

preservation activities will be added where personal conversations with officials have occurred 

or where no published source is available. 

Samuel Truett provides a great general land history of the southwest in Fugitive Landscapes, and 

the impact of early borderland politics on the landscape but does not provide specific information 

about southern Arizona.10  However, for a more pragmatic history of the American West, 

Richard White pulls no punches in his book ‘It’s Your Misfortune and None of My Own:’ A New 

History of the American West.11  White develops themes of landscape development, economics 

and suppression, and the development of regional city control centres, starting with a brief 

history of the west, but bringing the discussion into the twenty-first century where he explores 

the dichotomy between modern technological cities and the rural ‘wild west’ on the periphery, 

still in popular imagination.  Patricia Nelson Limerick and Flannery Burke attempt to define the 

west as a specific region with regionally identifiable features beyond the ‘wild west’ stereotype.  

Limerick provides a general history of the west in Part One of her book and explores racial 

dynamics in the west in Part Two, emphasizing the west as a place as well as a continuous 

concept.12  Burke limits herself to defining the southwest as a specific region in the west and 

 
10 Samuel Truett, Fugitive Landscapes: The Forgotten History of the U.S.-Mexico Borderlands (New Haven: Yale 
University Press, 2006) 
11 Richard White, ‘It’s Your Misfortunate and None of My Own’: A New History of the American West (Norman, OK: 
University of Oklahoma Press, 1991) 
12 Patricia Nelson Limerick, The Legacy of Conquest: The Unbroken Past of the American West (New York, NY: W.W. 
Norton, 1987) 
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identifies Arizona and New Mexico as the primary states which represent this region because of 

their shared experiences, which includes those of the United States-Mexican borderland region.  

Burke also includes racial themes as well as the use of land, resources and the development of 

commercial and industrial enterprises, and how the Anglo-American adaptations have enabled 

this group to use the land as they desired. For the purposes of this study, the focus on desert 

landscapes separates the southwestern areas of the United States from the generic American 

West, and specifically considers the borderlands experience of the southern Arizonan indigenous 

people. 

Peter Barnes’ article ‘The Great American Land Rush,’ is an informative discussion about the 

control of landscape and underrepresented people, especially as he covers the manipulation 

politics of the speculators and companies, supported by the government and the cattle barons of 

the west.13  The premise of his article is to explore the concept that ‘land grabbing’ in the United 

States, particularly in the large agri-business regions of the south and the west were responsible 

for land emasculation of minorities, who then, ended up the cities as the urban poor of the 

twentieth century.  However, his focus is only on California and Texas.  Both Valerie L. Kuletz 

and Rebecca Solnit draw upon their personal experiences with the nuclear weapons industry in 

the desert regions of the American West, specifically in the southwest, and the impact this has on 

both the landscape environment and specific indigenous experiences.14  Their studies include 

discussions about the continued government perception of the land being empty and how the 

industry is not disrupting indigenous ways of life.  While these books cover many of the themes 

 
Flannery Burke, A Land Apart: The Southwest and the Nation in the Twentieth Century (Tucson, AZ: University of 
Arizona Press, 2017) 
13 Barnes, ‘The Great American Land Grab’.   
14 Valerie L. Kuletz, The Tainted Desert: Environmental Ruin in the American West (New York, NY: Routledge 1998) 
Rebecca Solnit, Savage Dreams: A Journey to the Hidden Wars of the American West (Berkeley, CA: University of 
California Press, 1994, 2014) 
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in this research such as the continued government misuse of the southwest landscape and the 

marginalization of underrepresented people of the region, they discuss events occurring a century 

beyond the scope of this research. 

Ethnographer, Edward Spicer, provides a good examination of the impact which the Spanish, 

Mexican and United States’ sovereignty over the American southwest in his 1969 book Cycles of 

Conquest.15 This was expanded later by Eric Meeks’ investigation of how United States policy 

impacts the citizens who live in the borderlands near the international boundary between Arizona 

and Sonora, providing a very useful thematic approach to borderlands history of the twentieth 

century, and his revised 2020 edition brings the discussion up-to-date.16  Rachel St. John 

provides a powerful and interesting discussion about the meaning of the ‘line in the sand’ United 

States-Mexican international boundary of southwest borderlands to the region, and the ongoing 

border issues experienced by those living in and crossing the southwest borderlands.17  However, 

while the discussion is important to understand the arbitrariness of the international border line 

drawn between the United States and Mexico, St. John does not discuss the specific impact this 

has on bisected indigenous communities on the border.  Christina Leza, however, is more 

specific and provides an intimate look at how border politics have influenced the cultural 

thinking patterns of those in the United States about people residing in the borderlands of 

Mexico.18  She points out that these politics have also damaged indigenous relationships with 

their Mexican community members and that there is a need to remove United States’ 

 
15 Edward Spicer, Cycles of Conquest: The impact of Spain, Mexico and the United States on Indians of the 
Southwest, 1533-1960 (Tucson AZ: University of Arizona Press, 1967). 
16 Eric V. Meeks, Border Citizens: the making of Indians, Mexicans, and Anglos in Arizona; Revised Edition (Austin, 
TX: University of Texas Press, 2020) 
17 Rachel St. John, Line in the Sand: A History of the Western United States-Mexico Border (Princeton: Princeton 
University Press, 2011) 
18 Christina Leza, “Indigenous Identities on the United States-Mexico Border,” Journal of the Southwest 60:4 
(2018): 914-936 
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ethnocentric discourse from conversations between north and south groups to remove these 

artificially created barriers to encourage greater unity among the groups.  Meeks develops this 

discussion in a 2020 article where he calls for a need of a comprehensive strategy to recognise 

transborder issues and to give transborder indigenous communities greater autonomy over their 

transborder activities.19  He hopes that this would encourage a healing of the breach between 

community members. 

These resources are invaluable to this discussion and have provided significant amounts of 

information to develop this research and have added wealth to the specific information and 

events of this research.  More specific and localised resources include Thomas E, Sheridan and 

his extensive studies on land confiscation from the Tohono O’odham during the nineteenth 

century and his history of Sonoran Mexicans up to World War II.20  In Landscapes of Fraud 

Sheridan discusses the history of land use in the Santa Cruz valley since the Spanish and 

provides a good overview of the specific land transfers during Spanish colonization and while it 

was part of Mexico.  However, Sheridan’s book is exclusively about the transfer and legalities of 

mission land in the valley area and does not cover other sections of southern Arizona.  Marilyn 

Strome Harris, in her master’s degree thesis in 1961 and Richard Wells Bradfute in 1975 both 

published detailed archival studies of the Private Land Claims Courts of the 1890’s.21  They 

provide extensive information about the Spanish and Mexican land grants in which they traced 

 
19 Eric Meeks, “Navigating the Border: The Struggle for Indigenous Sovereignty in the Arizona-Sonora Borderlands,” 
Journal of Arizona History 61: 3, 4 (2020): 639-666 
20 Thomas E. Sheridan, Los Tucsonenses: The Mexican Community in Tucson 1854-1941.  (Tucson, AZ, 1992).  
Thomas E. Sheridan, Landscapes of Fraud: Mission Tumacacori, The Baca Float, and the Betrayal of the O’odham.  
(Tucson, AZ: University of Arizona Press, 2006). 
21 Marilyn Strome Harris,  ‘Arizona Land Grants: Cases which appeared before the Court of Private Land Claims, 
1891-1904’ (MA Thesis for San Diego State College, 1961).  
Richard Wells Bradfute, The Court of Private Land Claims: The adjudication of Spanish and Mexican Land Grant 
Titles, 1891-1904 (Albuquerque: University of New Mexico Press, 1975). 
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most of the claims and the results of the claims courts decisions both invaluable resources for a 

land claims researcher for the area, while J.J. Bowden provides a useful critique of the land 

claims systems.22  Jay J. Wagoner is a very useful resource for Arizonan history, his Arizonan 

political history, in two volumes, provides valid information for the legislative and political 

processes of the implementation of various policies and their implications to Arizona.23  Thomas 

Sheridan complements him with his large 2012 volume, Arizona: A History.24  In addition, 

loosely related articles in locally produced publications, particularly the Journal of Arizonan 

History and articles from the commercial company Archaeology Southwest, provide useful mini-

studies of local characters and events, allowing for the bigger picture of the impact of land 

legislation in southern Arizona to develop.25   

Other local information is provided by the scholars of indigenous history, such as Dan Thrapp, 

Donald Worcester, and Roger Nichols have provided useful general information about the 

Apache as a whole, and sometimes specifically about the Chiricahua Apache, which are more 

scholarly than the popular histories of the exploits of Cochise and Geronimo; a difficult task 

given the large volume of these stories on the shelves.26   

 
22 J. J. Bowden, ‘A Critique of the Solution of the Southwest Private Land Claims Problem’ (MA Thesis Dallas, TX: 
Southern Methodist University, 1969). 
23 Jay J. Wagoner, ‘The History of the Cattle Industry in Southern Arizona 1540-1940’ (MA Thesis: Department of 
History, University of Arizona, 1969).  
 Jay J. Wagoner, The History of the Cattle Industry in Southern Arizona.  (Tucson, AZ: University of Arizona Press, 
1952).   
Jay J. Wagoner, Arizona Territory 1863-1912: A Political History.  (Tucson, AZ: University of Arizona Press, 1970).  
Jay J. Wagoner, Early Arizona; Prehistory to Civil War.  (Tucson, AZ: University of Arizona Press, 1975) 
24 Thomas E. Sheridan, Arizona: A History (Tucson AZ: University of Arizona Press, 2012) 
25 Archaeology Southwest, available from www.archaeologysouthwest.org 
26 Dan L. Thrapp, The Conquest of Apacheria.  (Norman, OK: University of Oklahoma Press, 1967).  Donald E. 
Worcester, The Apaches, Eagles of the Southwest (Norman, OK: University of Oklahoma Press, 1979).   
Roger L. Nicols, Warrior Nations: The United States and the Indian Peoples (Oklahoma: University of Oklahoma 
Press, 2013) 

http://www.archaeologysouthwest.org/
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Janne Lahti uses ethnographies from the 1930’s to investigate the Apache Wars from the 

perspective of the incompatibility of their military strategies.27  He compares the how the United 

States and the Apache use of landscape informed how they developed their maneuvers during the 

Apache Wars of the nineteenth century, and how spatial challenges for the United States meant 

that they used more insidious methods to finally remove the Apache from the area. While, the 

scope of my research was not to retell the skirmishes of the Apache Wars, Lahti’s book 

illustrates that the United States deployed various methods to eliminate any human obstacles 

impeding government policy. 

Keith Basso’s more culturally sensitive study Wisdom Sits in Places discussion of Apache 

interpretation and use of indigenous landscape is invaluable in understanding how the landscape 

informs Apache of their heritage and is a visual trigger to historic events, which once lost can be 

lost forever.28 Maurice Crandall’s article provides a discussion about identity and specifically 

about the Yavapai mission to become a Federally Recognized Tribe as separate from the Western 

Apache with whom they share a reservation.29  This is redolent of the struggle the Chiricahua 

Apache are also experiencing in their attempt to be recognised as a separate entity from the 

Mescalero Apache Tribe.  Both groups were forcibly removed from their traditional lands.   

Tohono O’odham history is somewhat more elusive, and much of the information about the 

nation, aside from the Tohono O’odham Nation website, is provided by the manuscript of Father 

Bonaventure Oblasser, priest to the O’odham at San Xavier mission during the early twentieth 

 
27 Janne Lahti, Wars for Empire: Apaches, the United States, and the Southwest Borderlands (Norman OK: 
University of Oklahoma Press, 2017) 
28 Keith H. Basso, Wisdom Sits in Places: Landscape and Language Among the Western Apache (University of New 
Mexico Press, 1996), Kindle. 
29 Maurice Crandall, “Yava-Who?: Yavapai History and (Mis) Representation in Arizona’s Indigenous Landscape,” 
Journal of Arizona History 61: 3, 4 (2020): 487-510 
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century, and Winston Erikson whose book, Sharing the Desert: The Tohono O’odham in History, 

is used by O’odham secondary school students to explain their history in a traditional way.30  I 

would also like to recognise my colleague Dr. Gregory Redhouse, an Apache/Navajo who is an 

O’odham scholar, and who kindly shared pertinent information about indigenous peoples of 

Arizona while I was teaching the History of the United States in Arizona. 

Commentaries on the resources located in Arizona can be found in specific discussions such as 

in the collection of essays edited by Bill Broyles on the specific region in the Sonoran Desert 

called Tinajas Altas which discusses how the tinajas, or water tanks, were important water 

sources for the region.31  Donald Worster is a valuable reference for many authors about the arid 

west, although this is general and not particular to Arizona.32  Flannery Burke’s chapter ‘Water is 

the Earth’s Blood’ adds to the discussion about the centrality of water to the southwest and how 

it represents a society where a small group of elites control the production of water, and the 

impact this control has on indigenous communities.33  Other specific studies were the 

Environment Defense Fund and the Nature Conservancy articles about the Santa Cruz River and 

the San Pedro River, respectively.34  The largest piece of water legislation for southern Arizona 

 
30 Tohono O’odham: History of the Desert People, (Published by S.l:s.n, 1985)   
‘Tohono O’odham History 1916 to Present,’ Tohono O’odham, last modified 2016, www.tonation-nsn.gov.  Fr 
Bonaventure Oblasser, Files 1905-1937; Records and writings from Father Bonaventure. Arizona Historical Society; 

Tucson, call number AHS AZ 554.   
Winston Erikson, Sharing the Desert: The Tohono O’odham in History (Tucson, AZ: University of Arizona Press, 
1994). 
31 Broyles et al, ed., Last Water on the Devil’s Highway: A Cultural and Natural History of the Tinajas Altas (Tucson, 
AZ: University of Arizona Press, 2014) 
32 Donald Worster, Rivers of Empire: Water, Aridity, and the Growth of the American West (New York, NY: Oxford 
University Press, 1985) 
33 Burke, A Land Apart, 270-293  
34 Environmental Defense Fund, ‘Celebrating Arizona’s Rivers: The Santa Cruz River.’ www.edf.org. (2012) Accessed 

15 July 2019.   
The Nature Conservancy, “The San Pedro River” 24 Dec 2020 www.nature.org; The Nature Conservancy, 
‘Returning Water to the San Pedro River.’ www.nature.org. (2021)  Accessed 21 Jun 2021 

http://www.tonation-nsn.gov/
http://www.edf.org/
http://www.nature.org/
http://www.nature.org/
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was the 1877 Desert Land Act for which John Ganoe, in 1937, and Karl Landstrom in 1954 

wrote articles about, discussing the impact this legislation had on desert regions, although not 

specifically about southern Arizona.35  Dr. Sharon Megdal provides a more up to date discussion 

and more specific information about the legislation in her article about Arizona water law and 

the impact it has on the environment.36    

Jay J. Wagoner, whose 1949 thesis was published as a book in 1952, provides an extensive look 

at the southern Arizonan cattle industry, giving many details about the development of the 

industry from 1540 and the ranchers who became large industry players during the late 

nineteenth and early twentieth centuries.37  This was complemented by William Collins, who 

wrote a National Register of Historic Places nomination for a multiple property district in 1996, 

revised in 2005, and Jonathan Mabry.38  Both authors also used information provided by the 

general studies of the western cattle industry by Robert Ferris and Terry Jordan, as well as the 

specific information from Wagoner.39  Dan Robinett discusses the cattle industry on O’odham 

reservation land which includes commentary on the changes in O’odham modern ranching 

practices and their concerns about land management while using European stock and 

 
35 John T. Ganoe, John T. , 'The Desert Land Act in Operation 1877-1891’ Agricultural History Vol. 11 No.2 (April 

1937): 142-157.   
Karl S. Landstrom, ‘Reclamation under the Desert Land Act’ Journal of Farm Economics: 36 no 3 (Aug 1954): 500-
508. 
36 Dr. Sharon Megdal,, Joanna Nadeau and Tiffany Tom, ‘The Forgotten Sector: Arizona Water Law and the 
Environment’. Arizona Journal of Environmental Law and Policy: 1 no.2 (2011): 243-377 
37 Wagoner ‘The History of the Cattle Industry’.  Wagoner, The History of the Cattle Industry. 
38 William S. Collins, Cattle Ranching in Arizona 1848-1950 Multiple Property Listing.  National Register of Historic 
Places Nomination for the National Park Service (1996/2005).  
Johnathan Mabry, ‘Cattle Ranching in Southern Arizona Before the Twentieth Century.’  Archaeology in Tucson 
Newsletter: 11 no. 4 (1997): 10-11.   
39 Robert G Ferris,.ed. Prospector, Cowhand, and sodbuster: Historic Places Associated with the mining, ranching, 
and farming frontiers in the Trans-Mississippi West, Vol XI (1967) (Washington DC: United States Department of 
the Interior National Park Service).   
Terry G. Jordan, Terry G,  North American Cattle Ranching Frontiers: Origins, Diffusion, and Differentiation. 
(Albuquerque NM: University of New Mexico, 1993). 
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techniques.40  The transportation networks and their impact on the landscape by Pat Stein for 

Arizona State Historic Preservation Office is a detailed investigation of the history of 

transportation, and supported by articles from the Arizona Department of Transportation.41 

Information about mining in Arizona has proved to be more elusive generally, although mining 

histories of specific mines can be gleaned from their websites, such as articles from Resolution 

Copper.42  However, a brief history of mining by Larry McBiles, and an article about the 

influence Charles Poston had on the mid-nineteenth century mining laws by John Lacy as well as 

one about Samuel Colts investment in the southern Arizona mining industry allow for more 

general information to be pieced together.43  General information about mining and how mining 

impacts the environment are presented by Donald Hardesty and Randal Rohe which provide 

background information about the mining industry.44  However, much of the specific knowledge 

of how the mines operated in Arizona comes from contemporary articles and documents, and 

reproduction newspapers which discussed the mining processes in detail mainly for prospective 

 
40 Dan Robinett, ‘Tohono O’odham Range History.’  Rangelands: 12 no. 6 (1990): 296-300 
41 Pat H Stein, Historic Trails in Arizona from Coronado to 1940.  (State Historical Preservation Office.  Phoenix, 
Arizona, 1994). 
42 Resolution Copper Mining https://resolutioncopper.com/resolution-copper-mine/arizona-and-copper/  Accessed 
01 September 2020.  
‘Statement of percentage of copper from Arizona,’ Resolution Copper, accessed 1 September 2020. 
https://resolutioncopper.com  
‘A History of Mining in AZ: The Mission, Means and Memories of Arizona Miners,’ Resolution Copper, accessed 1 
September 2020, https://resolutioncopper.com.   
43 Larry McBiles, “ A History of Mining in Arizona”.  Arizona Foundation for Resource Education, accessed 01 
September 2020, 15-16.  
John C. Lacy, ‘The Mining Laws of Charles D. Poston, 1857-1865.’ The Journal of Arizona History: 50, no. 2 (2009): 
143-166.   
Leah S. Glaser and Nicholas Thomas, ‘Sam Colt’s Arizona: Investing in the West.’  The Journal of Arizona History: 56 
no.1 (2015): 29-52 
44 Donald Hardesty, Mining Technology in the Nineteenth Century.  (2010) www.onlinevada.org.  Accessed 20 
March 2019.   
Randall Rohe, ‘Man and the Land: Mining’s Impact in the Far West.’  Arizona and the West: 28 no. 4 (1986): 299-
338 

https://resolutioncopper.com/resolution-copper-mine/arizona-and-copper/
https://resolutioncopper.com/
https://resolutioncopper.com/
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shareholders, such as the reports by the travel writers and mining engineers of the latter years of 

the nineteenth century.45   

Legislation and its impact on the management of the landscape is pivotal to this research and 

provides the premise with which to evaluate land and resource use in southern Arizona.  It is 

relatively easy to find transcripts of the most important pieces of legislation online, such as 

through the Avalon Project, hosted by Yale Law School, the Library of Congress and the Office 

of the Historian46.  Much of the important national legislation have commentary from various 

scholars, but local Arizonan legislation is only discussed by scholars such as Jay J. Wagoner and 

Thomas E. Sheridan with reference to their impact on historical events.47  A very well-respected 

historian of land legislation, Paul Wallace Gates, is the best writer to help understand and 

navigate through the land legislation of the United States, and by extension to understand 

Arizonan policies too.48  With a career in politics which spanned over half a century, and with a 

focus on land laws, the frontier and the spatial and political impact of frontier politics, Gates is 

 
45 Richard J. Hinton, The Hand-Book to Arizona: It's resources, History, Towns, Mines, Ruins and Scenery. (Tucson 
AZ: Arizona Silhouettes, 1878).  J. H. Dr. McKee, Report on Mines of Tombstone Syndicate, 1879.  (San Francisco, 
CA: Bacon and Company, Book and Job Printers, 1879).   
Patrick Hamilton, The Resources of Arizona: Its mineral, Faring and grazing lands, towns and mining camps; its 
rivers, mountains, plains and mesas; with a brief summary of its Indian tribes, early history, ancient ruins, climate 
etc, etc.  A Manual of Reliable Information Concerning the Territory (San Francisco: AL Bancroft & Co. Printers, 
1881).   
William P. Blake, Tombstone and It’s Mines: A Report on the Past and Present Condition of the Mines of Tombstone, 
Cochise County, Arizona: for the Development Company of America (New York: The Cheltenham Press, 1902). 
46 Avalon Project available from https://avalon.law.yale.edu/; The Library of Congress available from www.loc.gov 
and the Office of the Historian available from www.history.state.gov.  
47 Wagoner ‘The History of the Cattle Industry’.   
Wagoner, The History of the Cattle Industry.  
 Jay J. Wagoner, Arizona Territory 1863-1912: A Political History (Tucson, AZ: University of Arizona Press, 1970).  
 Jay J. Wagoner, Early Arizona; Prehistory to Civil War.  (Tucson, AZ: University of Arizona Press, 1975).  
Sheridan Los Tucsonenses.  
 Sheridan Landscapes of Fraud.   
Thomas E. Sheridan, Arizona: A History (Tucson AZ: University of Arizona Press, 2012). 
48 Paul W. Gates, ‘Public Land Issues in the United States.’ Western Historical Quarterly, 12 no.4 (1971) 363-376.  
Paul W. Gates, ‘An Overview of American Land Policy.’ Agricultural History: 50:1 (1976): 219-229. 

https://avalon.law.yale.edu/
http://www.loc.gov/
http://www.history.state.gov/
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an author who provided significant insight into how landscape legislation worked, particularly on 

the western experience in the nineteenth century.49  A prolific writer, his crowning publication 

was the History of Public Land Law Development, written on behalf of the Public Land Law 

Review Commission in 1968.50  Gates was also concerned about presenting the complexities of 

frontier experience including Mexican American and indigenous struggles with western 

expansionism and incursion on to their traditional lands, and the role which larger investors and 

policy makers held in these proceedings.51  Other commentaries about land legislation are 

provided by James Ely, Malcolm Ebright, Lisi Krall, Craig Smith and Scott Ellsworth and 

Jessica Shoemaker.52  A collaboration between Ebright and Rick Hendricks provide a discussion 

about indigenous rights to water in New Mexico and Texas, providing useful terminology and 

commentary on various legislative measures.53 Richard del Castillo focused specifically on the 

tenets of the Treaty of Guadalupe Hidalgo, 1848, and although this does not apply directly to 

southern Arizona, it does provide techniques with which to interpret the articles of the Gadsden 

Purchase Treaty of 1853.54   

 
49 David Baird, James Wright and Harwood Hinton, ‘Western History Association Prize Recipient, 1986: Paul 
Wallace Gates.’ Western Historical Quarterly: 18 no. 2 (1987): 133-140 
50 Allan G. Bogue, Margaret Beattie Bogue, Walter LaFeber and Joel Silbey, ‘Paul Wallace Gates (1901-99).’ (1999)  
www.historians.org.  Accessed 21 November 2018. 
51 Baird et al Western History Association Prize Recipient.  Bogue et al, Paul Wallace Gates 
52 James W. Ely, Property Rights in American History (Bosa Roca: Taylor & Francis Inc, 1997).   
Malcolm Ebright, Land Grants and Lawsuits in Northern New Mexico, (2008), accessed 17 September 2017  
www.southwestbooks.org.  
Lisi Krall, ‘U.S. Land Policy and the Commodification of Arid Land (1862-1920)’.  Journal of Economic Issues: 35 no. 3 
(2001): 657-674.   
J. Craig Smith and Scott M. Ellsworth ‘Public Trust vs Prior Appropriation: A Western Water Showdown’.  Natural 
Resources & Environment: 31 no. 1(2016): 18-22.   
Jessica A. Shoemaker, ‘Complexity’s Shadow: American Indian Property, Sovereignty and the Future.’ Michigan 
Law Review: 115 (2017): 487-552 
53 Malcolm Ebright, and Rick Hendricks, Pueblo Sovereignty: Indian Land and Water in New Mexico and Texas 
(Norman: University of Oklahoma Press, 2019) 
54 Richard Griswold Del Castillo, The Treaty of Guadalupe Hidalgo: A Legacy of Conflict (Norman, Oklahoma: 
Oklahoma University Press, 1990) 

http://www.historians.org/
http://www.southwestbooks.org/
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In addition, because of limited secondary sources, archival research was needed to provide more 

specific information about southern Arizona and how the land legislation would have impacted 

the region locally.  Much research was performed in the University of Arizona’s Special 

Collections Library and the Arizona Historical Society archives in Tucson.  Therefore, together 

with legislation and secondary resources, reference will also be made to contemporary resources 

as a way of illustrating what southern Arizona was like during the period of study.  Much 

primary source information was gleaned from letters, personal and public accounts from 

government officials, newspaper archives, local photographs, land plats, short print-run 

pamphlets, and many maps.  This information was supplemented by visits to the Pima County 

Records Office to obtain property transaction records, development proposals and property 

maps.  Pima county is the oldest county in southern Arizona followed by Cochise and Santa Cruz 

counties.  However, Cochise County records were lost between Tombstone County Court and 

Phoenix where they were to be maintained, and Santa Cruz County records are not located in a 

single location, if they are to be found at all.55 

The travel writers particularly have provided a wealth of information about what southern 

Arizona was like during its formative and territorial years. They provide a picture of scarcity and 

dearth of abundant resources with optimism for potential capital productivity but also elevate 

southern Arizona from an arid non-productive region on the United States frontier to one with 

potential for settlers to exploit.  They also describe their journeys, encounters and flora and fauna 

of the region, giving an often-vivid picture of southern Arizona during the late nineteenth 

century.  These travel journal accounts from the latter half of the nineteenth century were written 

for a combination of reasons.  Lt. John G. Parke’s report in 1855 was one of the first official 

 
55 Conversation with historian in the archives of the Bisbee Mining and Historical Museum, Bisbee, AZ March 2015 
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reports from the region where he was sent as part of a survey team commissioned by Congress to 

survey potential routes for the new transcontinental railroad across the southwest territories to 

the gold fields of California.56  His report, while geological and technical, also provides 

commentary on the environmental conditions and encounters with the residents of the region.  

Shortly after the overland postal route was established using Parke’s survey reports, Waterman 

L. Ormsby, was first newspaper correspondent and first passenger to ride the entire postal route 

from east to west on the new Butterfield Overland Stagecoach line in 1858.57  His journal, 

meticulously written, illustrated just how remote southern Arizona was, and gives an insight into 

the tone of despair in attempting to understand the value of the arid new territory, later traveller, 

Raphael Pumpelly in 1861, was not impressed either.58  Even by 1869, J. Ross Browne was still 

in agreement.  Not much had changed by the mid 1870’s when Hiram C. Hodge was writing to 

promote travel to the region, commissioned by the then Arizona Territorial Governor A.P.K. 

Safford, to promote it as a destination and not just as stopover points en route to California.59  

Contemporary writers were Richard Hinton and the tome written by Patrick Hamilton, published 

in 1881.60  Lt. George Bourke, writing about his adventures with General George Crook in 

 
56 John G. Parke, Report of Explorations for that Portion of Railway Route near the Thirty-second Parallel of 
Latitude, lying between Dona Ana, on the Rio Grande, and Pimas Villages on the Gila.  (Washington: Government 
Printing Office, 1855). 
57 Waterman L. Ormsby, Lyle H Wright & Josephine M. Bynum eds, The Butterfield Overland Mail, by Waterman L. 
Ormsby: Only Through Passenger on the First Westbound Stage. (San Marino, CA: The Huntington Library, 1955 
[1858]). 
58 Raphael Pumpelly, ‘Affairs in Arizona: Terrible times in the territory experience in crossing the deserts.’  New 
York Times, 1861 . https://www.nytimes.com/1861/10/05/archives/affairs-in-arizona-terrible-times-in-the-
territory-experience-in.html.  Accessed 20 March 2020 
59 J. Ross Browne, Adventures in the Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada. (New York: Harper & Brothers Publishers, 1869).    
Hiram C. Hodge, 1877: Arizona As It Was: Or the Coming Country; Notes of Travel During the Years 1874, 1875, and 
1876.  (Chicago, Illinois: The Reo Grande Press, Inc, 1965 [1877]). 
60 Richard J. Hinton, The Hand-Book to Arizona: It's resources, History, Towns, Mines, Ruins and Scenery (Tucson AZ: 
Arizona Silhouettes, 1878).   Patrick Hamilton,  The Resources of Arizona: Its mineral, Faring and grazing lands, 
towns and mining camps; its rivers, mountains, plains and mesas; with a brief summary of its Indian tribes, early 

https://www.nytimes.com/1861/10/05/archives/affairs-in-arizona-terrible-times-in-the-territory-experience-in.html
https://www.nytimes.com/1861/10/05/archives/affairs-in-arizona-terrible-times-in-the-territory-experience-in.html
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‘subduing’ the discontented Apache evading the reservation system, notes how the region had 

changed from the 1870s’ Mexican influenced frontier town, into a more recognizably Anglo-

American-centric environment, which he credits to the construction of the railroad network in the 

region.61  At the same time Adolf Bandelier was reporting on the history and pre-history of the 

region for the Archaeological Institute of America and on the condition of the inhabitants of the 

territory, after his travels there during the 1880’s.62 

First-hand reports from those who lived and worked in the region also help to provide an insight 

into the complexities of relationships between the indigenous environment and the Anglo-

American settlers.  Newspaper reports when discussing events and encounters are to be treated 

with caution as media accounts are often sensationalised for appeal, although their articles and 

advertising spreads provide a useful nugget in time.  Other first-hand reports were written by 

early Anglo-Americans such as Silvester Mowry in his pamphlet to Congress about the new 

1866 Mining Act, Charles Poston who wrote both a history of the region and an account of the 

Apache he had encountered, and a history of Tombstone by its founder Edward Schieffelin.63  

Other writings such as the diaries of George Kippen and George Hand, accounts of events, such 

as the Vails long cattle drive and pamphlets by Robert H. Forbes help to build a picture of life in 

southern Arizona during the territorial years.64  The danger, however, of using these sources is a 

 
history, ancient ruins, climate etc, etc.  A Manual of Reliable Information Concerning the Territory (San Francisco: 
AL Bancroft & Co. Printers, 1881). 
61 John G. Bourke, On The Border with Crook (Lincoln, Nebraska: University of Nebraska Press, 1971 [1891]). 
62 A. F. Bandelier, Final Report of Investigations Among the Indians of the Southwestern United States carried on 
mainly in the years from 1880 to 1885: Part II.  (Cambridge: Cambridge University Press, 1892). 
63 Silvester Mowry, Arizona and Sonora: The Geography, History, and Resources of the Silver Region of North 
America (New York: Harper and Brothers, Publishers, 1864).  
Charles D. Poston, 1885.  ‘History of the Apaches,’  University of Arizona Special Collections. AZ 169.   
Ed Schieffelin, ‘History of the Discovery of Tombstone,’ University of Arizona Special Collections 
64 George Kippen, ‘The George Kippen diary, with introduction by Bill Hoy’ ([1854] 1969) University of Arizona, 
Special Collections.  MS 307 Boxes 1-3.  
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focus on the Anglo-American-centric interpretation of the location, which is also sprinkled with 

prejudicial preconceptions.   

It is also useful to have sociological analysis to place the events of southern Arizona into a 

broader theoretical context to help understand the social forces involved in the Anglo-American 

exploitation and attempt at control over the indigenous landscape and people.  Settler colonialism 

is explained well by Walter Hixon in his American Settler Colonialism: A History, designed to 

give a comprehensive understanding of the term and what it means to United States 

expansionism studies.65  This discussion is enhanced by Reginald Horsman who explored the 

concept of Anglo-Saxonism as the basis of expansionist tendencies and cultural ideas about 

racial superiority and control66.  Gary Fields provides a good analysis of how power and control 

are represented by boundaries and the division of the land into artificial segments, while Patrick 

Wolfe, along with the collaborative work of Alexander Laban Hinton, Andrew Woolford and 

Jeff Benvenuto, explore the controversial concept of genocide as an ongoing process in the 

elimination of both indigenous people and their culture in the United States. 67 Their attempt to 

place the continuum of settler colonial impact onto the current structures of the southwest is 

refined by Lorenzo Veracini’s Settler Colonialism: A Theoretical Overview. 68  In his book, 

 
Neil Carmoney, ed. and trans. Next Stop: Tombstone.  George Hand’s Contention City Diary, 1882 (Tucson, AZ: Trail 
to Yesterday Books, 1995).   
Alison Bunting, ed. Diary of a Desert Trail; 1890 Cattle Drive from Arizona to California, by Edward L. Vail.  (Sonoita, 
Arizona: Empire Ranch Foundation, 2016 [1922]).  
 Prof. R.H. Forbes,, 1901.  ‘The Open Range and the Irrigation Farmer.’ The Forester: VII no. 9 (1901): 216-219.    
Robert H. Forbes, The Penningtons: Pioneers of Early Arizona, a Historical Sketch.  (Arizona Archaeological and 
Historical Society, 1919). 
65 Hixon, American Settler Colonialism 
66 Horsman, Race and Manifest Destiny. 
67 Fields, Enclosure 
Patrick Wolfe, “Settler Colonialism and the elimination of the native,” Journal of Genocide Research 8:4 (2006): 
387-409 
Alexander Laban Hinton, Andrew Woolford and Jeff Benvenuto eds., Colonial Genocide in Indigenous North 
America (Durham, NC: Duke University Press, 2014). 
68 Lorenzo Veracini, Settler Colonialism: A Theoretical Overview, (London: Palgrave Macmillan, 2010). 
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Veracini acknowledges the contribution of various authors to the development of settler colonial 

studies, explaining that the actual historical movement was about the exploitation of land and the 

elimination of the indigenous people, and that, structurally, this has continued, albeit in a more 

subtle way and despite increased indigenous activism against it.  In his subsequent book, 

Veracini distinguishes four identifying features which settler colonies share, and emphases the 

difference between colonialism and settler colonialism, such as permanency and the 

superimposition of European ways onto the surrounding environment.69  

Elizabeth Carlson places settler colonial studies into the broader academic discussion of 

colonialism, decolonialism and anti-colonialism.70  She warns the researcher to be aware of 

settler colonial discourse and constructs in their analysis, and to consider the indigenous 

perspective more carefully.  This is understandably hard for a researcher trained in Western 

methods, and Linda Tuhiwai Smith draws attention to the continued use of stereotypes, 

misrepresentation and imperialistic structures when researching, because of the constraints of 

established settler colonial discourse and narrative.71  She explains that researchers need to be 

mindful that while Western history and place is linear, indigenous people do not often separate 

time and space in their cultural understanding of history.72 

Conclusion 

Several factors encouraged the Anglo-American development of this desert frontier region: the 

territorial imperialistic legislation of the United States, settler colonialism and industrial and 

commercial needs, as well as lucrative incentives for private enterprises.  These factors are not 

 
69 Lorenzo Veracini, The Settler Colonial Present, (London: Palgrave Macmillan, 2015), 5 
70 Carlson, ‘Anti-colonial, 496-517 
71 Smith, Decolonising Methodologies 
72 Smith Deconoloising Methodologies, 31-33 
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new to United States history as their raison d’être was played out time and again since 

Europeans first entered the continent.  This research will be using these general concepts and to 

applying them to a specific region, the southern Arizonan section of the Gadsden Purchase area, 

predominantly Pima, Cochise and Santa Cruz counties.  These factors were part of an 

overarching picture of the larger processes involved in the United States’ frontier policy and will 

be applied to the impact this has on the indigenous environment and cultures of southern 

Arizona.   The two indigenous populations who are included in this research, the Tohono 

O’odham and the Chiricahua Apache, were impacted by these land policies in different ways, but 

ultimately, they were both marginalized and severely underrepresented in the legal and political 

system of the United States at the time.  As a result, their lives, in conjunction with multiple 

other indigenous populations in the United States, were irrevocably changed by the 

implementation of these policies.  It has therefore become important to me to understand how 

established populations were legally denuded of their land and property, and how this was 

condoned by the cultural practices of the new governing body, who sanctioned aggressive land 

policies to be implemented in the region, to the detriment of the indigenous environment. 
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Chapter Two 

Welcome to Arizona 

Dante Alighieri, it has always seemed to me, made the mistake of his life in dying when he did in 

the picturesque capital of the Exarchate five hundred and fifty years ago.  Had he held on to this 

mortal coil until after Uncle Sam had perfected the ‘Gadsden Purchase,’ he would have found 

full scope for his genius in the description of a region in which not only purgatory and hell, but 

heaven likewise, had combined to produce a bewildering kaleidoscope of all that was wonderful, 

weird, terrible, and awe-inspiring, with not a little that was beautiful and romantic.73 

Introduction 

It is not until the traveller has headed west through the moon-like Texas Canyon on Interstate 10 

in Arizona, and descends into the San Pedro Valley, does the traveller enter into a unique region 

of the United States; the desert-scape of southern Arizona.   The wind-sculpted columns of 

sandstone in Texas Canyon make a dramatic change from the dry, barren and monotonous 

landscape of New Mexico, and although the state border with New Mexico is several miles prior 

to the Chiricahua and Dos Cabezas Mountain gap, this is the first indication that the traveller is 

entering a region dominated by the vagaries of the Sonoran Desert.  The unworldly aspect of 

Texas Canyon encountered by the modern traveller would not be too dissimilar from the 

experiences that the early European and Anglo-American travellers would have had two and 

three centuries before, when they explored the region for the first time. The landscape consists of 

a rich, but harsh desert environment, mountain ‘sky islands’ with multiple habitats ascending 

their slopes, and mineral-rich, water-poor hills rising from the desert floor. This breathtaking and 

harsh environment became part of the United States in 1853 when the national government 

purchased it from Mexico, initially to use as a communication link between New Mexico and the 

gold fields of California.  The first Anglo-Americans to systematically record the unique 

landscape were the surveyors sent to mark not only the international boundary between the 

 
73 John G. Crook, On the Border with Crook (Lincoln NE: University of Nebraska Press, 1971 [1891] 1971), 1. 
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countries, but also potential railroad lines across the region.  However, they were not the first 

Europeans to encounter and publish impressions of the region.74 The romantic and adventurous 

tales of the Spanish Conquistadors had graced the libraries of the Europeans and Anglo-

Americans for many centuries, the travels and gold hunting expeditions of Coronado, Dias, de 

Vaca and Niza had filled the imagination of many generations about the strange people and even 

stranger desert experiences where they travelled for days without water in the hunt for ‘savage’ 

people to Christianize and to find gold for Spain.75 

Image 2.1 

 

 
74 These Arabian Nights’ tales of New Spain would delight the imagination of many an armchair adventurer, but it 
was not until the 1850’s were these adventures realized into real experiences for many Anglo-American 
entrepreneurs.  Tales of friendly tribes living along-side ‘barbarous’ tribes sharing the desert landscape would be 
played-out in the early Anglo-American experiences of the region, recorded with prejudiced voice and a belief in 
superiority over the indigenous inhabitants, which would then inform policy and action during the territorial years 
of this last Mexican cession state.  
75 J. Ross Browne, Adventures in Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada, (New York: Harper & Brothers, 1869), 10.  
William K.  Hartmann, Searching for Golden Empires: Epic Cultural Collisions in Sixteenth-Century America, (Tucson: 
University of Arizona Press, 2015), 94-130. 
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Postcard of Arizona - tourist highlights (Anglo-American perspective)76 

Understanding the desert landscape is one of the most central features of survival in southern 

Arizona for the indigenous tribes who have called it home for centuries.  The Tohono O’odham 

are one of the few of the indigenous groups of the North American continent who have survived 

in these harsh and austere surroundings of the Sonoran Desert and the patterns of the desert have 

informed their way of living, as well as the incursion of Anglo-American settlers and their 

industries.  Their lives traditionally revolve around the windows of opportunity the desert offers 

to provide them with adequate nourishment, shelter and clothing to survive in the arid 

environment, which still, at times, defies modern developments.  Other indigenous groups such 

as the Chiricahua Apache, who have had to adapt to different living conditions since the 1870’s 

when they were placed on a reservation, culturally use landscape as their historical and moral 

markers as it provides them with their world view by informing them of where they come from 

and who they are.77 

However, while many of the Tohono O’odham Nation reside on a federally owned reservation in 

a section of their ancestral territory, they are deemed to be ‘guests’ of the government on their 

own traditional lands, according to United States law; a status that can be removed from them at 

any time. Also, the southern Arizonan Chiricahua Apache of the Western Apache have been so 

completely removed from their traditional lands, that they have lost much of their cultural 

identity because many of their stories identify with the lost landscape markers of southern 

Arizona.78  How is it that the oldest inhabitants of the region have been excluded from control 

 
76 ‘Arizona,’ Artist Donna Nichols, Mostly Postcards Inc. (Scottsdale AZ). 
77 Keith H. Basso, Wisdom Sits in Places: Landscape and Language Among the Western Apache. (University of New 
Mexico Press, 1996) Kindle. 
78 Members of the Chiricahua Apache were exiled from Arizona in 1886, sent first to Florida, then to Oklahoma, 
after which some remained in Oklahoma and some moved to New Mexico. 
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and ownership of their own territories by the youngest inhabitants of the region?  What processes 

have been set in place to displace them in a region that, while inherently beautiful, is so difficult 

to live successfully in that it supports only one out of the two listed in the entire state of Arizona, 

while the rest are small towns and settlements joined by a couple of snaking railroads and a few 

paved roads?   What is it about the desert region of southern Arizona that has made it a 

battleground for resources, ideology, and survival by three different groups of people, and how is 

it that those without an inherent attachment to the landscape are able to direct the way in which it 

is worked and used? 

My cultural journey 

I came to know the landscape of southern Arizona first by independently exploring the region, 

and then as a volunteer custodian to some of the many prehistoric and historic sites in the area 

monitored by two organizations involved in site preservation in this region.  These volunteer 

positions involved working with federal land managers to research, map and monitor sites in the 

area, and became a rewarding education about the multiple layers which make up the landscape 

of the region.79  Southern Arizona is intriguing because it encompasses only two flowing rivers, 

miles and miles of trails leading to relics of the mining and ranching boom industries of the late 

nineteenth century, as well as the remains of important regional rail routes, some sites of 

 
‘Our Culture: Tribal History,’ Mescalero Apache Tribe, accessed 21 November 2020. 
https://mescaleroapachetribe.com.   
79 Under the tutelage of Chris Shrager, historical conservation manager for both the Bureau of Land Management, 
Tucson Field Office, and the National Forest Service, Coronado Forest Region, I collated historical information for 
the nomination of two historical ranches in the area onto the National Register of Historic Places.  As a Site 
Steward for the Arizona State Preservation Office in the Sierra Vista Region, we attempt to monitor over about 
1,500 out of 8,000 identified prehistoric and historic sites in Arizona, (Site Stewards Reporting site, restricted).  
Volunteers are trained to recognise, record and monitor culturally sensitive sites, which sometimes means a hike 
into the wilderness for several hours to monitor, record and protect numerous pictograph sites and other 
indigenous sensitive locations.  We are bound by the Official Secrets Act and Antiquities legislation not to divulge 
the locations or how we monitor these specific sites. 
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notoriety such as the Clanton Ranch of Tombstone fame, and significant evidence of prehistoric 

activity.80  It is now also a well-known illegal immigrant route from Sonora, Mexico into central 

Arizona and beyond.  Along with other reserved lands of the federal and state governments, there 

is also evidence of occupation by pre-historic and historic indigenous people, where many have 

left pictorial records on the boulders and stones, remains of metate grinding hollows, and wikiup 

bases, ovals of stones to delineate brush and cactus ribbed shelters.  However, as a landscape 

historian, I began to question why the region would have such a patchwork landscape of state 

and Federal land management, and how these particular sites used, and why, and what impact did 

they make on the historical development of a region so sparse in traditional Anglo-American 

recognized resources? 

Map 2.1 

 

 
80 Tombstone was famous for its shoot-out between the Earp brothers and the Clanton and McLaury families at the 
OK Corral in 1881. 



35 
 

Southwest Arizona showing federal land management areas, including Tohono O’odham Nation 

reservation to the east in orange81 

 

Map 2.2 

 

Southeast Arizona showing federal land management areas, including the Tohono O’odham 

Nation reservation in orange to the west, public domain areas and platted townships82 

Three events led me to the specific questions of how did the Anglo-American footprint become 

superimposed over the top of an already extensive indigenous footprint, as recently as 150 years 

ago, and what was the impact? First, as part of my training as a Site Steward, I was taught how to 

identify rock formations which indicated a hut structure of the Sobaipuri indigenous group, 

considered a sub-group of the O’odham, who lived in riverside villages on the San Pedro River 

until the 1750’s, as well as recognising evidence of flood water farming and where their rock-art 

pictographs were located.83  However, I wondered why did they disappear from record after the 

 
81 Benchmark Maps, (Medford OR) www.benchmaps.com 
82 Benchmark Maps, (Medford OR) www.benchmaps.com. 
83 For more information see ‘Appendix A Indigenous Identities.’ 

http://www.benchmaps.com/
http://www.benchmaps.com/


36 
 

1750’s and how much of their footprint was obliterated when the Anglo-American communities 

developed in the area about a century later?  Second, myself and my regional supervisor and site 

partner, attempted to locate some pictographs on behalf of the Tohono O’odham Nation.  We 

were asked to find and record some rock art in a location to the northwest of the Chiricahua 

Mountains on lands of a former ranch, which had been attained by the BLM during land swaps in 

the 1980’s.  Unfortunately, many of the rocks had been disfigured by some impressive and 

elaborate modern graffiti.   While we were unsuccessful in our search, we pondered the many 

layers of land ownership represented in the area, from the O’odham site to the Anglo-American 

ranch ownership which was evident by the abandoned equipment at the site, and the modern 

footprints such as the graffiti and the ‘Keep Out Federal Land’ notices around the perimeter. 

Image 2.2 

 

San Pedro Riparian National Conservation Area84 

 
84 Bureau of Land Management www.blm.gov. 

http://www.blm.gov/
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The last event was very personal to my site partner.  She was approached by some members of 

the Chiricahua Apache living in Oklahoma and asked to show them rock art and sites of their 

ancestors.  They said they were direct descendants of Cochise, the leader of the Chokonen band 

of the Chiricahua Apache during the 1860’s and 1870’s, and were members of the displaced 

Chiricahua Apache families who were exiled with Geronimo during the second Apache uprisings 

in the 1880’s.  One of our sites features many rock shelters with extensive pictographs in an area 

known to be a stronghold of the Chiricahua Apache during the nineteenth century.  The 

descendants wanted to reclaim some of their historical stories which are intricately interwoven 

with features in the landscape.85  

These experiences have raised questions concerning the removal and isolation of the indigenous 

populations in southern Arizona, and why this should happen.  The layers of history in the region 

are important for all people, so why have the oldest occupants of the land lost jurisdiction over 

their ancestral territories, and what is the impact of these events on their lives and ways of 

living? 

Geographical Information 

The region of southern Arizona is not a well-known region, even by people who live in western 

United States.  It was the last contiguous region to be purchased from Mexico by the United 

States for strategic purposes, it consists of mountains and desert floors, it is fed by just two north 

flowing rivers and contains only one city with several small towns.  The region is heavily 

influenced by Mexican culture, contains a large reservation for the Tohono O’odham Nation, 

who are one of the two indigenous people identified with the region, and is the traditional home 

 
85 Basso, Wisdom Sits in Places. 
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to the Chiricahua Apache who were forcibly removed from the territory after the so called 

‘Apache Wars’, in the last nineteenth century.  It is also considered a backwater by some, and a 

winter holiday home by others.  However, the remoteness, the development of the extraction 

industry, and the current environmental and political issues which occupy the residents are all 

connected with the way in which landscape legislation has been used, manipulated and abused 

for the commercial benefit of the United States. 

Southern Arizona consists of a significant portion of the region which was purchased by the 

United States from Mexico in December 1853, ratified as the Gadsden Purchase Treaty in 

1854.86  It was carved from the northern section of the Mexican state of Sonora, and was called 

the Pima Alta during Spanish colonial times.  This region is 29,670 square miles of land, 76,800 

square kilometres, and was the last section of Mexico to be purchased by the United States.  The 

Gadsden Purchase Treaty followed a similar format to a previous purchase treaty, the Treaty of 

Hidalgo Guadalupe, in 1848 between the United States and Mexico.87  The 1848 treaty not only 

settled the terms of peace ending the Mexican American war of 1846-1848 but also gave the 

United States most of what is now the American southwest and is the longest running treaty 

between the United States and Mexico to this day.88  The 1853 Gadsden Purchase secured the 

longest international border between the United States and Mexico, at 378 miles long, and is a 

part of the ongoing controversial border wall construction between the countries, particularly the 

 
86 It is usually called the Gadsden Purchase, named after James Gadsden the United States ambassador to Mexico 
who brokered the purchase, or la Venta de La Mesilla, in Spanish, indicating the Mexican town in which the treaty 
was signed: Office of the Historian, ‘The Gadsden Purchase’. 
87 ‘The Gadsden Purchase, 1853-1854,’ Office of the Historian, accessed 10 Jan 2018, 
https://history.state.gov/milestones/1830-1860/gadsden-purchase .  
88 Thomas E.  Sheridan, Arizona: A History, (Tucson: Arizona University Press, 2012), 62-65. 

https://history.state.gov/milestones/1830-1860/gadsden-purchase
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75 miles which separate the northern section of the Tohono O’odham Nation from the southern 

section, which is located in Mexico.89 

The Gadsden Purchase area includes vast expanses of Sonoran Desert, some important regional 

water sources, and many ‘sky islands’ which predominate in the east of the region.  It is 

sandwiched between the states of California and New Mexico and is bound to the north by the 

Gila River, and to the south by the Mexican state of Sonora.  It shares 3 international border 

crossings with Mexico, Lukeville/Sonoyta, Douglas/Agua Prieta and Nogales, as well as two 

river headwaters of the main south to north running rivers of the region; the Santa Cruz, whose 

source is near Nogales, and the San Pedro whose source is between Nogales and Douglas to the 

east.  The region consists of the northern half of the Sonoran Desert; the flora and fauna and 

ways of living are specific to the region.90  However, with desert landscape comes the scarcity of 

water, indeed in the entire state of Arizona out of 113,642 square miles of land there is only 364 

square miles of water.91  This slowly decreasing precious commodity, because of modern 

lifestyles and extended drought conditions in the last few decades, was lamented by the Center 

for Science and Public Policy in 2004 which stated that “35% of our natural perennial flowing 

rivers had been altered or lost altogether as a result of dams, diversions and groundwater 

pumping”.92  This depletion of the water sources will be addressed later with regards to the 

development of southern Arizona to support the commercial activities of the United States. 

 
89 Peter Heiderpriem, ‘The Tohono O’odham Nation and the US-Mexico Border,’ American Indian Law Journal: IV:1 
(2015): 107-130. 
90 ‘The Chihuahua Desert,’ National Parks Service, accessed 1 September 2020, www.nps.gov  
91 ‘Table: Land Area and Water Area of Each State,’ United States Geographical Service, last modified 2010, 
www.usgs.gov 
92 Center for Science and Public Policy cited in ‘Arizona’s Rivers and Water,’ Arizona Conservation Service, accessed 
12 Jan 2021, www.azconservation.org.   
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Map 2.3 

 

Southern Arizona, showing Pima, Santa Cruz and Cochise Counties93 

 

Rivers 

The two most important rivers for the region are the south-to-north flowing Santa Cruz River and 

the San Pedro River which converge with the Gila River to the northern edge of the Gadsden 

Purchase area and have many tributaries which feed into them along the way.  If one were to 

look at a geological map of the area, one would see many blue lines crossing the valley floors of 

the valleys, but these river systems and tributaries are seasonal, and will often disappear 

completely, especially in the summer, when they become indistinguishable from the crisscross 

systems of washes, or arroyos; gullies created from the flood waters of the monsoons.  For the 

purposes of this study, only the upper valleys of these rivers, that is, the rivers from their source 

 
93 Arizona Office of Tourism (Phoenix AZ, 2013) www.arizonaguide.com. 
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to when they cross the Interstate 10 corridor, will be the focus, although some mention of activity 

along the lower half of the rivers will be referred to at points.   

The Santa Cruz River starts as a spring just below the international border near Nogales and, 

flows south for about 15 miles into Mexico and crosses the border again before travelling about 

180 miles north to its confluence with the Gila River just south of Phoenix.94  The river travels 

below ground for much of its length, only intermittently surfacing in the form of springs, 

overground runs and in cienegas, or marshy areas, and only about 20% of its water is considered 

to be surface water.95  Over the last hundred years the Tucson water table of the Santa Cruz 

watershed has dropped over 250 feet, resulting in only 6 miles of the river sustaining year-round 

surface flow.96  The depletion of this natural water source concerns many environmentalists, 

geologists and biologists because the number of species are impacted because the watershed 

contains 15 endangered species in its three different biomes and is an important riparian corridor 

for migratory birds.97 

The San Pedro River is one of the longest undammed rivers in the United States, approximately 

one-third of the flow is now protected by the United States’ Bureau of Land Management, BLM, 

and only runs at a depth of approximately 1.25 to 1.45 feet of water during the summer.98  The 

San Pedro River is also an extremely important riparian corridor for the region, and 57,000 acres 

around it have been designated since 1988 by the United States as the San Pedro Riparian 

 
94 ‘Celebrating Arizona’s Rivers: The Santa Cruz River,’ Environmental Defense Fund, 2012,  www.edf.org. 
95 Thomas E. Sheridan, Landscapes of Fraud: Mission Tumacacori, The Baca Float, and the Betrayal of the O’odham 
(Tucson, AZ: University of Arizona Press, 2006), 14-15.   
William L. Staudemaier, ‘Arizona Groundwater Law’ The Water Report: Water Rights, Water Quality and Water 
Solutions in the West: 33 (2006) 1-11.   
96 Environmental Defense Fund, ‘Celebrating Arizona’s Rivers.’  
97 Environmental Defense Fund, ‘Celebrating Arizona’s Rivers.’ 
98 ‘The San Pedro River,’ The Nature Conservancy, 2018,  www.nature.org.  
United States Geographical Service. ‘Table: Land Area and Water Area of Each State’.  

http://www.edf.org/
http://www.nature.org/
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National Conservation Area, SPRNCA.  The valley area is home to not only important flora and 

fauna, but also to significant archaeological resources to the United States, as it is known to be a 

site of human occupation for thousands of years.99 Originally the river had a greater flow, and 

was the location of a substantial beaver population, which enticed trappers into the region during 

the early 1800’s, including many Anglo-American trappers.100  The river head is located just 

south of the international border in Sonora, but heads 150 miles directly north on its travels 

downstream to empty into the Gila River north of Tucson near the mining town of Winkleman. 

The river is fed by many tributaries before reaching the Gila River, which, during the territorial 

years, often provided water sources for the mining industry with developed on the slopes of the 

mountains leading down to the river. 101    

Map 2.4 

 

 
99 San Pedro Riparian National Conservation Area, The Friends of the San Pedro River (Tucson Field Office, Bureau 
of Land Management). 
100 Environmental Defense Fund, ‘Celebrating Arizona’s Rivers.’ 
101 Environmental Defense Fund, ‘Celebrating Arizona’s Rivers.’ 

San Pedro River 

Santa Cruz River 
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The main rivers and early settlement areas of southern Arizona; the Santa Cruz River, the San 

Pedro River, Tucson, Tubac, Tombstone and Benson102 

Therefore, despite their seasonal nature these two rivers were very important to not only 

sustaining life in the area, but also to the Anglo-American commercial growth which occurred in 

the last few decades of the nineteenth century.  In recent years, however, the water table of the 

watershed has been depleted because of mass human development in the area, which is pulling 

much of the water from the aquifer and preventing sustainable water replenishment.103  The need 

to harness water sources was vitally important for the Anglo-American development in the 

region as it provided the means to extract minerals from the mountain sides, help with the 

transportation of these minerals, as well as providing water for the surrounding ranches who 

initially established to provide meat for the local mining industry and the military outposts.  

These river systems were so vital to this style of regional development that they caused many 

issues for the local population and significantly influenced national policies and legislation. 

Sky Islands 

Rising out of the desert floor are significant mountain ranges, which give the region it’s 

geological terminology of the ‘basin and range zone’.104  These mountain ranges are called 

Madrean ‘sky islands’ and they are between 4,000 to almost 10,000 feet above sea level.105  

Their name is indicative of the sea islands that emerge out of the oceans and have several self-

contained biomes with a variety of species of flora and fauna.  The biodiversity of the sky islands 

range from desert at the floor, to grasslands which then turn into evergreen forests, and sustain a 

 
102 Arizona Office of Tourism 2013 Phoenix AZ www.arizonaguide.com. 
103 Environmental Defense Fund, ‘Celebrating Arizona’s Rivers.’ 
104 ‘Coronado National Forest,’ United States Forest Service, accessed 15 August 2020 
https://www.fs.usda.gov/coronado. 
105 United States Forestry Service, ‘Coronado National Forest.’ 

http://www.arizonaguide.com/
https://www.fs.usda.gov/coronado
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variety of animals such as mountain goats, wolves, coatimundi, mountain lions, bears, deer and 

elk; the Santa Rita mountains contain the northern-most range of the jaguar.106  Most of the sky 

islands in southern Arizona are managed by the United States Forest Service and are collectively 

known as the Coronado National Forest; they are located between the eastern edge and the 

central area of the region.107  The remaining southern Arizonan sky islands are on the Tohono 

O’odham Nation reservation and are sacred to the Nation.    

The sky islands are also vitally important for the region because they capture and harness water 

during the rainy season in winter and the monsoons in summer and are vital for sustaining not 

just life on the range, but also life on the desert floor as the snows from the peaks melt and runoff 

into the rivers and streams in the valleys and plateaus.   They are also the main provider of 

building timber in the region, and it is these resources which also became a central feature in the 

ability for Anglo-Americans to secure and then expand into the region.108 

 
106 United States National Parks Service, ‘The Chihuahua Desert.’   
107 United States Forestry Service, ‘Coronado National Forest.’ 
108 The mountain ranges most discussed in this study are the ones which form a south to north parade between 
the international border with Sonora, Mexico, and the line of Interstate 10, these include, from west to east, the 
Baboquivari Mountains, the Santa Rita Mountains, the Huachuca and Whetstone Mountains, the Dragoons, and 
the Chiricahua Mountains will be mentioned the most, although others such as the Dos Cabezas, Patagonia, Mule, 
Santa Catalina and Rincon Mountains will also be mentioned. 
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Map 2.5 

 

Southern Arizona showing the Coronado National Forest Sky Islands109 

The indigenous people of southern Arizona110 

The Tohono O’odham tribe and the Chiricahua Apache were directly affected by Anglo-

American intrusion into their traditional lands and were particularly affected by the policies of 

the United States from the time of acquisition onwards.   The long lasting impacts these policies 

had on these indigenous groups forced them to adapt their lifestyles in accordance with the 

changing political and natural environments around them.  The Tohono O’odham Nation’s 

reservation is located on the western side of the Santa Cruz River, and was mainly established 

between 1874 and 1917.  The reservation includes the San Xavier mission reservation of the 

Wa:k O’odham who are believed to be descendants from the Sobaipuri O’odham, now 

considered a sub-group of the Tohono O’odham, who had ancestral lands on the San Pedro 

River. The Chiricahua Apache, one of many Apache groups in the state, traditionally held lands 

between the Dragoon Mountains and the Chiricahua Mountains, and to the south in the Sierre 

 
109 United States Forest Service https://www.fs.fed.us 
110 For more information see Appendix A Indigenous Identities. 

https://www.fs.fed.us/
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Madre Mountains of Mexico.  This group, however, no longer call the state their home, and 

reside predominantly in Oklahoma. 

Tohono O’odham – the People of the Desert 

The Tohono O’odham111 still live in an area which was known as Papaguería by the Spanish, 

located in the Pimaria Alta region of Spanish northern Sonora (Bonaventure Files).  Papaguería 

comprised half of modern-day southern Arizona and extended south as far as Hermosillo and 

Magdelena in Sonora, Mexico, including Puerto Peñasco and Desemboque on the Gulf of 

California.  Unfortunately, the lands of the traditional Tohono O’odham territory are now 

bisected by the international boundary line established by the Gadsden Purchase Treaty in 1853, 

both halves being designated as reservation lands for the Tohono O’odham Nation, within their 

respective nations.112  The Tohono O’odham did not have much direct contact with Europeans 

until the Spanish Jesuit mission programme along the Santa Cruz River was established by 

Father Eusebio Kino and his fellow priests in 1687.113  The nation name O’odham is used to 

identify the groups labelled ‘Piman’ by the Spanish, who have reservations within the 

Papaguería region, and comprises the Akimel O’odham, Tohono O’odham and Wa:k O’odham, 

as well as the Hia C’eḍ and the Sobaipuri O’odham.   

The O’odham are traditionally a semi-nomadic people who had winter and summer settlements, 

known as field villages and well villages.114  It is because of their two-season settlements that 

 
111 Pronounced in the English tongue as Tone-o O’tam, or Au’autam, as the Pima’s used to call them.  
Papago Tribe, Tohono O’odham: History of the Desert People (Salt Lake City, UT: University of Utah Printing 
Services, 1985), 3-5. 
112 Winston Erikson, Sharing the Desert: The Tohono O’odham in History (Tucson, AZ: University of Arizona Press, 
1994), 74-78. 
113 Papago Tribe, Tohono O’odham, 14.  
Erikson, Sharing the Desert, 74-78 
114 Dennis Gilpin and David A. Philips, Jr., The Pre-historic to the Historic Transition Period in Arizona circa 1519-
1692 (Phoenix, AZ: State Historic Preservation Office), 43-44.   



47 
 

Europeans often thought that the O’odham lands were devoid of inhabitants because of the 

temporary nature of their houses, or rancheras, in their semi-annual settlements. 115  Most of the 

O’odham in Papaguería lived on the fringes of the newly established Spanish missions, mines 

and settlements, preferring to remain to the west of the Baboquivari Mountains, and away from 

European settlers. 116 The main groups of O’odham who interacted the most with the Spanish 

were those who either lived on the rivers, the Gila River to the north or the Santa Cruz and San 

Pedro Rivers to the south, and those who came into contact with either travelers to and from 

California or the miners in the desert.117  O’odham traditional houses were wattle and daub huts, 

made of posts, beams and the ribs of the saguaro cactus, which easily deteriorated when not in 

use.118  This gave these semi- or non-permanent structures a sense of abandonment when they 

were empty and could have contributed to European estimations that the O’odham were 

declining rapidly in numbers and their traditional lands were empty and unused.119  The 

O’odham used ak-chin, or flood, farming to harness scarce water supplies to grow two annual 

crops of tepary beans and cotton, as well as maize, squash and other types of beans, around the 

rivers of southern Arizona.  Flood farming involved channeling the flood waters from the rainy 

 
Erikson, Sharing the Desert, 9-10. 
115 Erikson, Sharing the Desert, 9-10.   
Edward Spicer, Cycles of Conquest: The Impact of Spain, Mexico and the United States on Indians of the Southwest, 
1533-1960 (Tucson, AZ: University of Arizona Press, 1967), 119, 134-136.  
116 A more remote group of O’odham, the Hia C’ed O’odham, or the ‘sand people’, who were hunter gatherers and 
traders of fish, shells and salt, retreated so far into the desert that there are conflicting reports to this day as to 
whether they all died out during the nineteenth century or if any of the tribe’s descendants are, in fact, still in 
existence: Gilpin and Philips, The Pre-historic to the Historic, 44-50. 
Erickson, Sharing the Desert, 9-10. 
 ‘Tohono O’odham History 1916 to Present,’ Tohono O’odham, 2016, www.tonation-nsn.gov.  
117 Bill Broyles and Gayle Harrison Hartmann, ‘Surveyors to Campers,’ in Last Water on the Devil’s Highway: A 
Cultural and Natural History of the Tinajas Altas, ed. Bill Broyles (Tucson AZ: University of Arizona Press, 2014), 

115-140. 
118 Gilpin and Phillips, The Pre-historic to the Historic Transition Period, 28-32. 
119 Broyles and Hartmann, ‘Surveyors to Campers,’ 120. 

http://www.tonation-nsn.gov/
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seasons via irrigation channels and ditches and into charcos, or shallow ponds, to irrigate their 

crops. 120  

 

Map 2.6 

 

O’odham Traditional Lands121 

Generally, the interaction between the Europeans and O’odham were fairly peaceful, however 

contention often emerged when Spanish and, later Mexican, miners and ranchers took the best 

irrigated land from the O’odham, introduced European methods of cultivation and then expected 

the O’odham attached to the missions to work for them.  Naturally, the O’odham were reticent 

 
120 They also foraged the landscape for various seeds and cactus fruits, the desert is surprisingly bountiful when 
one knows where to look, and they also hunted for small animals to supplement their protein intake (Erickson 
1994, p. 9-10). European crops, mainly wheat, and European tools and farm animals were introduced to the 
O’odham by the Spanish missionaries in the late seventeenth century: Bonaventure 1909-1937; Erickson, Sharing 
the Desert, 18-21. 
121 Papago Tribe, Tohono O’odham: History of the Desert People (Salt Lake City, UT: University of Utah Printing 
Services, 1985) 5 
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about ‘helping’ the Europeans and rebelled from time to time.122 However, when the Apache 

caused much destruction to O’odham land, as well as to the European settlements, the O’odham 

became peace brokers between the Europeans and the Apache.  As a result, the O’odham were 

recognized as a peaceful tribe who were friendly to the local European population, and by the 

1870’s the San Xavier del Bac was established as a Papago/Sobaipuri reservation, but this was 

small and only serviced the O’odham around the mission lands.  Later, the Tohono O’odham 

Nation was established on lands given to the O’odham to the west of Baboquivari Mountains in 

1917.123  

The Tohono O’odham Nation reservation, created out of O’odham territory in 1917 by Executive 

Order 2524 from President Woodrow Wilson, covers an area in southern Arizona of 2.8 million 

acres, 4,460 square miles, and is divided into four communities.124  The Tohono O’odham Nation 

reservation is the second largest in population and size in Arizona, after the Navajo Nation 

reservation, and is home for the 28,000 members of the Nation.125  The largest community is 

Sells, and this is also considered the ‘capital’ or headquarters of the nation.126  The reservation is 

located on the western side of the Baboquivari Mountains.  These mountains are most sacred to 

the O’odham Nation because they are the location where the Elder Brother E’etoi or I’itoi 

brought the O’odham people up from the underworld through a cave in the Baboquivari 

 
122 Papago Tribe, Tohono O’odham. 
123 Executive Order 572 Establishing San Xavier Papago Reservation. 1874. Accessed 20 March 2019. www.loc.gov. 
Executive Order 2300 Establishing Papago Sells Reservation. 1916. Accessed 16 June 2021. Proquest. 
Executive Order 2524 Revising land provisions for the Papago Sells Reservation. 1917. Accessed 16 June 2021. 
Proquest. 
124 Tohono O’odham, Tohono O’odham History.  
125 ‘Appendix D: Indian Nations,’ The American Indian Digest (United States Department of the Interior Bureau of 
Indian Affairs, 1997).   
Tohono O’odham, Tohono O’odham History. 
126 Tohono O’odham, Tohono O’odham History 

http://www.loc.gov/


50 
 

Mountains, after the Earthmaker had made the world from a ball of dirt.127  The Spanish 

traditionally recognized Papaguería as being located between the Baboquivari Mountains and 

the mining town of Ajo, and this still is approximately the location of the reservation established 

by the United States.128 

Close cousins of O’odham are the Sobaipuri O’odham,129 who are believed to be ancestors of the 

San Xavier Mission Wa:k O’odham, were probably the first to have encountered the Spanish on 

their trek northward during the seventeenth century.130  As settled ak-chin, or flood-farmers, they 

are mainly resided in the San Pedro River Valley area  and were ministered to by Father Kino 

and his successors in the Santa Cruz River, Sonoita River and Babacomari Creek communities, 

which became the San Xavier del Bac, Tumacacori, Calabasas and Guevavi missions and 

visitas.131 By the late 1700’s however, despite their great defensive and fighting skills, they 

forced by Apache incursions from their San Pedro and Sonoita River communities to reside 

closer to their cousins the Tohono O’odham for protection against Apache encroachment and are 

today considered full members of the Tohono O’odham Nation .132  

 
127 Erikson, Sharing the Desert, 2.   
‘Casa Grande Ruins National Monument,’ United States Park Service, accessed 15 August 2020, 
www.nps.gov/casagrande.   
128 Gilpin and Phillips, The Pre-historic to the Historic Transition Period, 34. 
129 Pronounced in the English tongue as Sob-by-poorh-ee. 
130 ‘The Sobaipuri,’ Deni Seymour, last modified 2017, http://www.seymourharlan.com . 
131 Erikson, Sharing the Desert, 10.    
Seymour, ‘The Sobaipuri.’ 
132 Erikson, Sharing the Desert, 13.    
Seymour, ‘The Sobaipuri.’ 

http://www.nps.gov/casagrande
http://www.seymourharlan.com/My_Homepage_Files/Page1.html
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Map 2.7 

 

Tohono O’odham Nation133 

Chiricahua Apache 

The historical enemies of the O’odham were the Western Apache, probably because Apache 

groups often raided the rancherías of the O’odham communities along the San Pedro, Sonoita 

and Santa Cruz Rivers, which was the western edge of Apache territory.134 The Apache also did 

not endear themselves to the Spanish, Mexican or Anglo-American settlers, either, as they often 

took advantage of the increased livestock on the settler’s ranches to replenish themselves.  The 

ranchers then retaliated with guns, hunting and scalping possies.135  There were several groups of 

Western Apache in southern Arizona, but one particular group gained notoriety in the Anglo-

American history books through the recorded exploits of their leaders; Chiricahua Apache 

 
133 Tohono O’odham Nation http://www.tonation-nsn.gov/location/. 
134 Deni Seymour, “How the Apache became Formidable Warriors”, (Globe Miami Times, 2019): 2-4 
135 Jay J. Wagoner, Arizona Territory 1863-1912: A Political History (Tucson, AZ: University of Arizona Press, 1970): 
23 

http://www.tonation-nsn.gov/location/
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groups led by Mangas Coloradas, Cochise and Geronimo.136  Also, as the Chiricahua Apache 

mention on their website, they were yet another indigenous group impacted by the international 

division of their traditional territory which was also bisected in 1853 by the Gadsden Purchase 

Treaty.137 

Much of what is known about the Chiricahua Apache in the English- and Spanish-speaking 

world is from reports of people who encountered them during their time in southern Arizona 

either as travelers across their territory, called Apachería by the Spanish, or as settlers there.138  It 

is these reports which inform the contemporary image of the Chiricahua Apache during the 

eighteenth and nineteenth centuries today.  Initially, many of the early encounters recorded 

curiosity on both sides, but this relationship descended into hostility as European encroachment 

was resented by the Apache, and their raiding lifestyle was resented by the Europeans.139  

Unfortunately, many of these reports represent only one side of the story, and are not 

sympathetic enough to appreciate the pressure that the Apache found themselves in by trying to 

retain control over their traditional territories and water sources.140  As well as documenting their 

relationship with the Apache, the European reports did attempt to identify the different Apache 

groups, using both Apache designations of themselves and the designations used by the O’odham 

for their enemies.  Many leaders of the Chiricahua Apache are well-known from the annals of the 

 
136 Donald E. Worcester, The Apaches, Eagles of the Southwest. (Norman, OK: University of Oklahoma Press, 1979) 
Kindle, Chapter 1. 
137 Chiricahua Apache Nation, accessed 18 April 2018, http://www.chiricahuaapachenation.org.   
138 Colonel Thomas Hughes, “Apache Indian Raids on the Hughes Ranch: During the years of 1867, ’70, ’72, ’75 and 
’76, Twenty Two (sic) Men Fell Victims to the Blood-thirsty and Merciless Savages.” Newspaper Clippings. (C.1902-
1912), University of Arizona Special Collections Library: AZ 209.    
Mrs. A. M. Dyer, “An Indian Scare.” Arizona Historical Review (1928): 45-49, Arizona Historical Society. 
139 Chiricahua Apache Nation.  
John G. Parke, Report of Explorations for that Portion of Railway Route near the Thirty-second Parallel of Latitude, 
lying between Dona Ana, on the Rio Grande, and Pimas Villages on the Gila (Washington: Government Printing 
Office, 1855), 12-13. 
140 Chiricahua Apache Nation. 

http://www.chiricahuaapachenation.org/
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‘Apache Wars’ stories of the second half of the nineteenth century.  They are known, usually, for 

their confrontations with United States authorities and from contemporary reports; the most 

famous leaders being the Chokenen Chief Cochise, and the Bedonkohe medicine-man 

Geronimo.141  Sadly, by the twentieth century the Chiricahua Apache members of southern 

Arizona were either removed from Arizona completely, or registered with the San Carlos or 

White Mountain Apache Reservations, large reservations located in east-central Arizona.  

Currently, in the twenty-first century there are no known Apache of direct Chiricahua Apache 

descent living on their traditional lands in southern Arizona.  

The Chiricahua Apache way of life was somewhat different from the O’odham; they were hunter 

gatherers who usually moved around in small family groups, joining together for raids or 

revenge attacks on other indigenous groups, or later, Europeans.142  The Apache lived in mobile 

camps called ‘go-tahs’, usually rock or wikiup shelters, did not cultivate many plants, and used 

natural springs and tinajas for their water sources.143  However, like the O’odham, they had a 

southern winter stronghold in the Sierra Madre mountain range, and a northern summer 

stronghold in the mountains of southeastern Arizona.144  The mobile nature of their lifestyles 

meant that the Chiricahua Apache groups needed large areas in which to live to provide enough 

 
141 Also known were Mangas Coloradas, fist-known leader of all the Chiricahua Apache and father-in-law to 
Cochise, Cochise’s sons Taza and Naiche, Victorio of the Chilhenne Apache, and Nednhi leaders Juh and Nana who 
escaped to the Sierra Madre mountain range, and whose descendants are believed to remain there to this day.  
Clum, John P. 1874-1877.  Collection of agency notes and personal correspondence.  Available at University of 
Arizona Special Collections.  MS 284.   
Worcester, The Apaches; Richard L. Perry, Western Apache: People of the Mountain Corridor (Austin, Texas: 
University of Texas Press, 1991): 179.   
Edwin Sweeney, From Cochise to Geronimo: The Chiricahua Apaches, 1874-1886 (Oklahoma: University of 
Oklahoma Press, 2010).    
Roger L. Nicols, Warrior Nations: The United States and the Indian Peoples. (Oklahoma: University of Oklahoma 
Press, 2013).   
Chiricahua Apache Nation. 
142 Worcester, The Apaches, 7-8. 
143 Worcester, The Apaches, 5-8. 
144 Chiricahua Apache Nation 
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sustenance for their group members, and it also meant that their shelters were not always visible 

to incoming Europeans, giving rise to the belief that they, like the O’odham, had abandoned the 

area. Current archaeology indicates an active culture among the Chiricahua Apache with 

evidence of roasting pits in the mountains, stone rings and hearths and rock shelters with many 

historical pictographs on the walls and ceilings.145 

When southern Arizona became a territory of the United States the land unclaimed by Mexicans 

was considered to be public domain land and available for settlement.  The influx of Anglo-

Americans into Apache territory caused many conflicts, particularly after United States army 

presence was increased at the request of settlers.146 By the end of the nineteenth century the 

‘Apache Problem’, as the conflicts were called by the Europeans, was resolved by a series of 

Indian policies being implemented in southern Arizona, resulting in either many Western Apache 

being sent to the newly created Apache reservations in the territory, or, in the case of Geronimo 

and Nana’s Chiricahua Apache groups, they were exiled forever from Arizona.147  

 
145 Gilpin and Phillips, The Pre-historic to the Historic Transition Period, 70. 
146 Robert M.  Utley, A Clash of Cultures; Fort Bowie and the Chiricahua (National Park Service, Washington D.C., 
1977).   
Worcester, The Apaches 
147 Dan L. Thrapp, The Conquest of Apacheria (Norman, OK: University of Oklahoma Press, 1967):102.  
Worcester, The Apaches, 317-324. 
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Map 2.8 

 

Chiricahua Apache Nation ancestral lands, indicating the main Apache reservation locations148 

Conclusion 

As an arid state, Arizona contains resources that have needed to be shared among the inhabitants, 

however, there is a disparity between the sustaining conservation practices of the indigenous 

people and the commercial extraction practices of the Anglo-Americans. The lack of 

understanding between the traditional practices and the Anglo-American practices has meant that 

the indigenous people of southern Arizona, in common with many indigenous groups on the 

North American continent, were forced to navigate new ways of existence because of change 

wrought by newcomers to the area.  Europeans introduced different ways of living and imposed 

many of these ways onto the indigenous people regardless of specific environmental conditions 

and inherited preferred ways of living.  However, this navigation also meant that they had to 

 
148 Courtesy of Chiricahua Apache Nation, accessed 27 November 2021 https://chiricahuaapachenation.org/tribal-
reunification/. 

https://chiricahuaapachenation.org/tribal-reunification/
https://chiricahuaapachenation.org/tribal-reunification/
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readjust their relationships with the expanded world, and ultimately had to fight for their limited 

resources in the desert region. 

The O’odham were able to expound upon their cooperative reputation and exploited this 

relationship to remain allies of the incoming European settlers.  Unfortunately, this meant that 

their amiability was somewhat exploited by miners and ranchers who encroached on the 

traditional farming lands of the O’odham, and were, therefore, in competition for the scarce 

water sources on O’odham traditional territory.  The Chiricahua Apache also experienced this 

type of competition for resources, however, they did not practice the same amiability as the 

O’odham and created enemies of the incoming Anglo-Americans during the territorial period.  In 

addition, the Chiricahua Apache assert that their territory had never been conquered by the 

Spanish nor the Mexicans, and as such, did not relinquish sovereignty over their territory.149  

They, therefore, fought for their traditional lands defensively, and activity engaged in their 

traditional revenge activities, which did not endear them to any incoming Europeans. 

Unfortunately, for the O’odham, their friendliness was rewarded by being ignored for many 

decades by the United States government, and for the Chiricahua Apache their defensive 

practices meant that they were removed completely from the state.  For both indigenous tribes, 

the exploitation of the resources and the destruction of the environment and landscape has 

affected their lifestyles and cultural practices to this day.  The Anglo-Americans had many 

policies and actions backed by the central government of the United States, which followed a 

contractual and legalistic culture that excluded indigenous people from control and decision-

making about their own territorial regions. 

 
149 However, again it was assumed by the Spanish, Mexicans, and later, the United States that the lands in eastern 
southern Arizona were there to be claimed by the national government at the time by means of territorial sphere 
of influence, and thus became absorbed as public lands. 
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PLATES 

Plate 2.1 

 

Dragoon Mountains, moonscape 

 

Plate 2.2 

 

Dragoon Mountains, moonscape 

Plate 2.3 



58 
 

 

Catalina Mountains, wind-sculpted columns 

Plate 2.4 

 

Clanton Ranch 

Plate 2.5 
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Casabell, Manos (grinder) and Metate (grinding basin) 

Plate 2.6 

 

Replica Wikiup, Apache Pass 

Plate 2.7 
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Spring water in the Chiricahua Mountains 

Plate 2.8 

 

Metate (O’odham) and modern graffiti 

Plate 2.9 
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Apache Pictographs 

Plate 2.10 

 

O’odham Pictographs 

Plate 2.11 
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Sobaipuri Pictographs 
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Chapter Three 

Early history and the State of Sovereignty 

Introduction 

Southern Arizona became a territory of the United States in 1853 when the United States 

purchased it from Mexico and signed the Gadsden Purchase Treaty stipulating the terms of 

transfer.  The region prior to the purchase had been part of New Spain and, later, Mexico, and 

was the last portion of Mexico which the United States purchased.150 The Spanish 

Conquistadores and Catholic missionaries were the first Europeans that the indigenous 

populations had contact with, and it was both a positive and negative experience for both.  

However, the transfer of control over the region from Mexico to the United States brought the 

indigenous people in to contact with the contractual land laws of the United States, and founding 

precepts which informed these laws, and which underlay post cession land legislation; the 

repercussions of which are still influencing land decisions in southern Arizona to this day. 

The Spanish invasion 

In the early 1500’s members of the Spanish politico and army leaders, such as Alvar Núñez 

Cabeza, Fray Marcos de Niza and Francisco Vázquez de Coronado led early Spanish expedition 

across the region now known as southwestern United States.151  Historians are not exactly certain 

of their routes, but these are noted as being some of the early European forays into southern 

 
150 The Spanish had superimposed their culture on the Americas when they encountered the continents in the late 
1400’s and declared them to be part of the Spanish Empire as a ‘right of conquest’, meaning that regardless of the 
existence of the indigenous inhabitants Spain declared sovereignty over them all. 
151 Thomas E. Sheridan, Arizona: A History (Tucson AZ: University of Arizona Press, 2012), 36-37.  
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Arizona.152  The expeditions did not record much of the people there nor the nature of the 

landscape, and it was over a century before Spanish records indicated significant communication 

with the indigenous people of southern Arizona.153  Later, Father Eusebio Kino is credited with 

bringing many European goods and practices to the people residing in southern Arizona during 

his tenure as Jesuit missionary to the O’odham people from 1686 until his death in 1711.154 He 

spent the last two decades of his life ministering to the indigenous people of the Santa Cruz, San 

Pedro and Gila River valleys from the missions he established, while introducing them to 

European methods of farming and husbandry.  During the eighteenth and early nineteenth 

centuries the O’odham were gradually accepted as the friends to the Spanish, despite setbacks 

such as the Piman Uprising of 1751.155  Most Spanish settlers, however, encountered the mobile 

units of Apache, who raided the settlements for provisions and who virulently defended their 

independence of New Spain.156  To mitigate Apache raiding, the Spanish established a garrison 

and bribery system where a military presidio, or fort, provided provisions and supplies for the 

Apache groups as long as they relinquished raiding and settled down near the provision 

distribution centres, called establecimientos de paz.157  The Apache were quite successful in 

exploiting this handout provision and periodically ceased raiding in exchange for easy provisions 

 
152 Pat H. Stein, Historic Trails in Arizona from Coronado to 1940 (Phoenix, Arizona: State Historical Preservation 
Office, 1994). 
Arizona Department of Transportation 2011. Arizona Transportation History: Final Report 660. (Arizona 
Department of Transportation Research Center, 2011), 9. 
153 ‘Sobaipuri,’ Deni Seymour, last modified, 2017, http://www.seymourharlan.com . 
154 Edward H. Spicer, Cycles of Conquest: The impact of Spain, Mexico and the United States on Indians of the 
Southwest, 1533-1960 (Tucson AZ: University of Arizona Press, 1967), 118-119. 
155 Spicer, Cycles of Conquest, 129-130 
156 The eastern side of southern Arizona was called Apachería and was often declared a dangerous place to remain 
if one were European; the only safe places to stay were around the missions of the Santa Cruz Valley area in 
Papaguería, named for the O’odham who lived there.  The Spanish had tenuous hold on Pimera Alta, as 
Papaguería and Apachería were collectively known, but were able to maintain it throughout the late eighteenth 
and early nineteenth century and passed the region over to Mexico when they gained Independence from Spain in 

1821: Spicer, Cycles of Conquest, 132.   
157 Sheridan, Arizona, 47-48. 
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during times of hardship; the sporadic cessation raiding then encouraged greater settlement of the 

southern Arizonan region by Spanish and, later, Mexican adventurers.158 

Early Spanish forays into mining and ranching by soldiers and Basque settlers in southern 

Arizona also began in the late eighteenth and early nineteen centuries, when the Apache 

establecimientos de paz were in operation which were later used by Anglo-American settlers to 

renew operations.159 There were eight establecimientos de paz in the region by the 1790’s, 

housing around 2,000 Apache, and those who lived and remained around Tubac and Tucson, as 

well as along the Santa Cruz and San Pedro Rivers came to be known as Manso, or ‘tame’, 

Apache. 160  However, Apache raids caused many Spanish ventures to fail which discouraged 

extensive stays and heavy investments in the region.161  The Spanish authorities established a 

series of defensive presidios which lined the northern frontier land of Sonora in an attempt to 

encourage investment and settlement, a practice which the United States reestablished during the 

latter half of the nineteenth century.   

After Mexican Independence, the new government wanted to reward their military supporters as 

well as establish a Mexican footprint in the Pimera Alta region by encouraging Mexican 

settlement of the area.  They built upon a Spanish land grant system where loyal servants of the 

state could bid for vast tracts of land at a minimal price to establish ranches in the area.162  Not 

only were the loyal servants of the state rewarded, but the O’odham were also allowed to bid for 

 
158 Donald E. Worcester, The Apaches, Eagles of the Southwest, (Norman, OK: University of Oklahoma Press, 1979), 
27-28. 
159 Worcester, The Apaches, 17-18, 27-28.  
Sheridan, Arizona 42. 
160 These communities were eventually absorbed into the general composition of the regional towns during the 
early territorial years of Arizona: Spicer, Cycles of Conquest, 240.  
Worcester, The Apaches, 27-28. 
161 Worcester, The Apaches, 11-12. 
162 Sheridan, Arizona, 57. 
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their own mission lands, and the titles of the lands belonging to the mission at San Xavier del 

Bac, and visitas, or satellite missions, of Tumacacori, Calabasas and Guevavi were given to them 

by the authorities.163  Unfortunately, these titles were not honoured or respected by local 

Mexican authorities and over time the O’odham lost control over these grant lands, which caused 

great strife for the indigenous people in southern Arizona after Mexican cession in 1853 because 

many of these grant lands became an important factor in the settlement of the region under the 

United States.164  

By the time of the Mexican American War of 1846-1848 much of southern Arizona was deserted 

by the Mexicans, mainly due to increased Apache agitation in the area.165  The Mexican 

government at the time had been unable to provide money to, firstly, maintain the presidios 

effectively to protect the new settlers, and secondly, to provide bribe provisions for the Apache 

using the establecimientos de paz.  Thus, when the Apache were forced back into their raiding 

lifestyle again to survive, they targeted the new Mexican ranches and their cattle.166  Fortunately, 

for the landowners many of the land grants had provisos in their title agreements which 

permitted them to maintain ownership of the lands if they had been forced to abandon them due 

to natural or human damage.167  This proviso, however, later caused issues in the establishment 

of ownership lineage to these private land claims, which escalated during the last few decades of 

 
163 Sheridan, Arizona, 57. 
164 Richard Wells Bradfute, The Court of Private Land Claims: The adjudication of Spanish and Mexican Land Grant 
Titles, 1891-1904, (Albuquerque: University of New Mexico Press, 1975). 
165 Spicer, Cycles of Conquest, 244-261. 
166 Worcester, The Apaches, 36-37 
167 Marilyn Strome Harris, ‘Arizona Land Grants: Cases which appeared before the Court of Private Land Claims, 
1891-1904’ (MA Thesis, San Diego State College, 2016) Arizona Historical Society, Tucson AZ. 
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the nineteenth century as many Anglo-Americans sort to gain vast quantities of land to secure for 

their mining and ranching ventures.168   

The Anglo-American factor 

In the early decades of the nineteenth century, Anglo-American knowledge of the region was 

sparse, although fur trapping brought some Anglo-American frontiersmen, often illegally, into 

the region, particularly along the San Pedro River area.169   However, it was not the elusive 

frontiersmen and trapper who eventually brought the region to the notice of the United States; it 

was war with Mexico.  During the Mexican American War of 1846-1848 the United States 

transported their army along a corridor route long established by indigenous and local travelers 

in the region from southern Texas to California, which travelled along the bottom of New 

Mexico, into Arizona, and then through the Yuma crossing and into southern California.170  It 

was this route which was used later, starting in 1849, to bring prospectors into southern 

California during the Gold Rush, who were often led by either O’odham guides or former 

soldiers who had either stayed in, or returned to, the region.   

The Gadsden Purchase, agreed between Mexico and the United States in 1853, transferred 

29,670 square miles of northern Sonoran territory from Mexico to the United States for $10 

million, creating southern Arizona.171  There were various clauses in this purchase document, 

 
168 Harris, ‘Arizona Land Grants. 
169 The trappers hunted mainly beaver, which was a fashion fur used for the Top Hat market of the early 1800’s. 
Unfortunately, over hunting eliminated the beaver population on the river by the middle of the century.  
Jay J. Wagoner, Early Arizona; Prehistory to Civil War.  (Tucson, AZ: University of Arizona Press, 1975). 
Stein, Historic Trails in Arizona, 8. 
170 This route became known as the Southern Emigrant Route and was a broad corridor which used various trails 
either side of the current Interstate 10, towards Tucson, and either veered north to follow the course of the Gila 
River to Yuma, or veered south and followed the current international borderline through O’odham territory in the 
northern Sonora Desert: Stein, Historic Trails in Arizona, 8. 
171 ‘Milestones: 1830-1860,’ Office of the Historian, accessed 13 January 2019, https://history.state.gov.   
‘Gadsden Purchase, 1853-1854,’ Office of the Historian, accessed 13 Jan 2019,  https://history.state.gov/ . 
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some referenced similar clauses from the prior Treaty of Guadalupe Hidalgo of 1848, which 

ended the war with Mexico, and some amended clauses in the 1848 Treaty.172  Ultimately, the 

Gadsden land purchase provided a secure corridor for the United States from New Mexico into 

southern California, which included mineral lands and access to important water sources.  The 

purchase, as well as the articles of the treaty, would have significant consequences for both the 

indigenous population and the landscape and resources of southern Arizona. 

Image 3.1 

 

The Gadsden Purchase Cession Lands173 

After the purchase, units from the United States army were garrisoned at various points 

throughout the region, mainly to protect the few Anglo-American early mining ventures and to 

safeguard the transportation routes across the region to California.  Most of these ventures were 

small and just managed to survive during the 1850’s but were curtailed with the outbreak of the 

American Civil War in 1861, when all the army posts were abandoned as troops were recalled to 

fight in the Civil War on the East Coast.  Southern Arizona at this point was effectively 

 
172 Richard Griswold Del Castillo, The Treaty of Guadalupe Hidalgo: A Legacy of Conflict (Norman, Oklahoma: 
Oklahoma University Press, 1990), 4-11. 
173 ‘Gadsden Purchase, 1853-1854,’ Office of the Historian, accessed 13 Jan 2019,  https://history.state.gov/. 
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abandoned until 1863, when Union troops routed a couple of Confederate forays into the region 

and reestablished some of their garrisons to prevent it from falling into Confederate hands.174  It 

was not until after the Civil War did the Anglo-American presence become firmly established in 

the region, and by 1870 more settlers were travelling to the region to live in one of the last 

frontiers of the American West. 

Image 3.2 

 

Proposed Arizona Territory before it became the current shape in 1863175 

It was this growing flood of new settlers who began to demand the use of legislation to legally 

establish their rights over land they claimed.  They used the premise that the land was empty and 

devoid of any effective, European interpreted, productivity, and justified their claims by 

promising to exploit the natural resources to help with the commercial development of the 

nation.176  Thus, legislative efforts were successively made to secure legal rights to land for 

 
174Charles D. Poston, ‘History of the Apaches,’ (Manuscript, University of Arizona Special Collections, AZ 169, 1885). 
Wagoner, Early Arizona 
Dan L. Thrapp, The Conquest of Apacheria.  Norman, OK: University of Oklahoma Press, 1967), 33. 
175 Silvester Mowry, Arizona and Sonora: The Geography, History, and Resources of the Silver Region of North 
America, (New York: Harper and Brothers, Publishers, 1864), accessed 22 August 2019. www.loc.gov. 
176 Anthony F.C. Wallace, Jefferson and the Indians: The Tragic Fate of the First Americans (Cambridge Mass; The 
Belknap Press of Harvard University Press, 1999), PAGE  
John C Weaver, The Great Land Rush and the Making of the Modern World, 1650-1900, (Montreal, Canada: McGill 
Queens University Press, 2003), 81. 
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Anglo-Americans who demanded it, and provisions were made help establish any adventurer 

who wanted to help establish an Anglo-American footprint in the region.  Also, starting in the 

1870’s, there was a growing interest to develop the region to be accepted as new state, and 

constant petitions to legislators in Washington to consider permitting Arizona and New Mexico 

to become full members of the union ensued until 1912, when statehood was finally granted.177  

Some of the issues which stalled statehood were the remoteness of the territory, clashes with the 

local indigenous cultures, the prevalence of Mexican influence in the southern half of the region, 

and the rough and ready lifestyle of Anglo-Americans who resided in this harsh frontier 

environment.  Legislators in Washington were very hesitant to grant statehood until the two 

territories were declared Americanised, and ‘civilised’ enough to become full member states.178 

Image 3.3 

 

Army camps, posts and forts in southern Arizona179 

 
177 Jay J. Wagoner, Arizona Territory 1863-1912: A Political History, (Tucson, AZ: University of Arizona Press, 1970). 
178 Silvester Mowry, Arizona and Sonora: The Geography, History, and Resources of the Silver Region of North 
America, (New York: Harper and Brothers, Publishers, 1864), 200. 
Wagoner, Arizona Territory, 455. 
179 Jason Hook and Martin Peglar, To Live and Die in the West: The American Indian Wars, (Osprey Military, 2001). 
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It is important to recognise that many of the policies used in southern Arizona were a part of 

precepts which were imbedded in the culture and legislation of the country prior to the Gadsden 

acquisition.  These laws had been established during the early republican period of the United 

States and informed later nineteenth century legislation as the country accommodated new 

developments.   By the time of the Mexican cessions many of the policies established during the 

early Republic also informed the direction of the relationship between the government, the 

citizens and the indigenous people in the newly acquired regions.  These early policies 

influenced the way in which legislation was used in southern Arizona and it is important to 

understand what they were and how they influenced the way in which the indigenous 

environment was exploited. 

Land legislation and founding precepts 

When southern Arizona was purchased by the United States it automatically become subject to 

the various land distribution laws that were in place from the 1780’s.  One of the guiding 

principles of the development of the United States was the ability to expand using the self-

imposed legal boundaries.   Therefore, the United States legislated policies to manage the rapid 

growth of the young country into territories beyond the original boundary of the Appalachian 

Mountains.  These early policies laid the foundation of territorial growth throughout the 

formative years of the country and into the twentieth century, ending only when the last, 

‘acquired’ contiguous areas of Arizona and New Mexico, fully entered into the union.  The early 

pieces of legislation then informed subsequent policies, that were used during the territorial years 

of Arizona, and which had an impact on how the indigenous environment was manipulated by 

the Anglo-Americans in southern Arizona. 
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There were specific ideologies which drove the direction of expansion policies which also 

established the way in which new territory was handled prior to becoming states.  It was these 

ideologies which determined how the natural resources and indigenous populations were coerced 

and subjugated in the western territories such as southern Arizona.  These underlying beliefs also 

informed the policies for the management of the new areas and had to coexist with the provisions 

made in the treaties with Mexico over the governance of the cession areas.   Unfortunately, the 

treaties compounded some of the problems that the people of southern Arizona encountered 

when the land policies were implemented during the territorial years, notwithstanding the unique 

desert environment that also influenced implementation of generic national policies at the local 

level. 

One important local factor in southern Arizona was, and still is, access to water.  Land which 

permitted access to this resource was coveted and influenced many decisions about land and 

property in the region.  Therefore, any land legislation that was implemented locally was 

intricately connected to accessibility to important water sources, favouring those with local 

influence, and as such, caused much consternation for small businesses, settler Anglo-

Americans, and the indigenous populations alike.  Coupled with the ideologies of expansionism 

land legislation was particularly powerful in removing coveted land from ‘unworthy’ segments 

of society in southern Arizona ostensibly for the benefit of the nation.  This was achieved by the 

wording and local implementation of the various policies which permitted certain actions in the 

new territories, as well as an understanding that acquired territory was under the immediate 

jurisdiction of the federal government upon acquisition.  The Founding Fathers, cognizant of the 

rapidity with which the nation swelled westward established the Land Ordinance of 1785 to put 

the principles of expansionism into a formulated document, the Land Ordinance of 1785, which 
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dealt with the practicalities of acquiring, distribution and establishment of new territories.180  

This document was founded upon the principles and ideology of sovereign rights, terra nullius, 

squatters’ rights, the commercial value of natural resources and the democratic ideals of the 

United States.  These ideologies thus informed not just the Land Ordinance but subsequent 

legislation ranging from the 1787 Northwest Ordinance to the Desert Land Act a century later.  

These acts provided legal authority for many activities in southern Arizona and informed how 

the harnessing and management, or mismanagement, of water, land and other natural resources 

were to be implemented, often to the detriment of the environment and the original inhabitants.  

In addition, certain acts were also legislated, such as the Trade and Intercourse Act of 1790 and 

the Distribution and Pre-emption Act of 1841, which directed the way in which the indigenous 

people and their lands would be managed.   

Sovereign Rights 

In 1848 two governments, the United States and Mexico, negotiated and signed an agreement 

which passed a large area of indigenous territory from one government to the other in exchange 

for monetary compensation.  Five years later they did the same again, albeit with a significantly 

smaller area of land. The resulting agreements, the Treaty of Guadalupe Hidalgo in 1848 and the 

Gadsden Purchase Treaty of 1853, established boundaries, sovereignty and jurisdiction over the 

landscape and lives of the occupants of the purchase areas.  Via these agreements the two 

governments determined between them an international boundary which divided the purchased 

section from its original ‘owner’.  While this would seem an ordinary transaction as far as 

general international relations are concerned between two neighbouring sovereign governments, 

 
180 Paul W. Gates, ‘An Overview of American Land Policy.’ Agricultural History 50, no.1 (1976), 219-229. 
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it was actually based upon an assumption that the two governments represented all the people of 

the region, and that they were, themselves, indigenous, and thus had the jurisdiction to make 

such arrangements.181 This was not the case; the two governments of the United States and 

Mexico had developed from colonial activities by their parent countries, and, in turn, had 

established presumed rights of sovereignty over the lands involved in the exchange.  The treaties 

also put a price on the land, thus commodifying the right of conquest.  Therefore, in 1848 after a 

territorial war, the United States and Mexico upon a land transition in the peace agreement which 

involved the transfer of property; property which they technically had no right to claim 

ownership over because they had claimed the land via their mother-countries’ assumption of the 

‘right of discovery’.182  ‘Right of conquest’ was claimed after vanquishing the indigenous 

inhabitants and confiscating their lands, usually by superior military strength coupled with force 

and violence; the operating rules for seventeenth and eighteenth century European warfare, and 

then by establishing a settler foothold on the area.183 

 
181 Richard Griswold Del Castillo, The Treaty of Guadalupe Hidalgo: A Legacy of Conflict (Norman, Oklahoma: 
Oklahoma University Press, 1990), xii. 
John C. Weaver, The Great Land Rush and the Making of the Modern World, 1650-1900 (Montreal, Canada: McGill 
Queens University Press, 2003), 65-66. 
Gary Fields, Enclosure: Palestinian Landscapes in a Historical Mirror (Oakland, CA: University of California Press, 
2017), 4. 
182 Before these treaties the land was historically ‘controlled’ by colonizers, Spain and England, the mother 
countries of Mexico and the United States respectively.  The mother countries had invaded the North American 
continent and claimed them, by ‘right of conquest’, as their own (Dahl, ‘Empire,’ 19-20).  Therefore, by extension, 
when the United States and Mexico, they ‘inherited’ the land upon which they were established and claimed 
sovereign ownership of it.  Until released to individual entities, the standard practice for the governments was to 
claim this land as public domain and under the control of the sovereign nation: Churchill, ‘The Tragedy,’ 206. 
Adam Dahl, ‘Empire of the People: The Ideology of Democratic Empire in the Antebellum United States,’ (PhD 
Thesis, University of Minnesota, 2014), 19-20. 
Ward Churchill, ‘The Tragedy and the Travesty: The Subversion of Indigenous Sovereignty in North America,’ in 
Contemporary Native American Political Issue, ed. Troy R. Johnson (Walnut Creek, CA: AltaMira Press, Sage 
Publications, 1999), 206. 
Weaver, The Great Land Rush, 135. 
183 Dahl, ‘Empire,’ 19-20. 
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The jurisdiction for the transaction was based upon two imperial premises: the ‘right of 

discovery’ and the belief in terra nullius.  ‘Right of discovery’ permitted and justified colonial 

governments to claim land where no other European power had jurisdiction.  The belief in terra 

nullius, specifically in North America, sanctified the right of the European countries to ignore 

any indigenous inhabitants, and to claim the land as empty and devoid of occupation.  They then 

used this as tacit permission to colonise the territory and establish European settlements and 

institutions on it.  Ironically, it meant navigating the landscape with the help of the indigenous 

people, who were in existence and who, technically, had historical sovereignty over the land.184   

Thus, when the United States and Mexico exchanged land for money in 1848, and again in 1853, 

they were working on the premise that; a) Mexican sovereignty over the land was legitimate, and 

b) Mexico had the right to give it to another sovereign power who was not historically 

indigenous to the territory.  This was then formalized as the Treaty of Guadalupe Hidalgo in 

1848 and the Gadsden Purchase Treaty in 1853, which sanctioned the premise of sovereignty.  

They also dictated the boundaries between the countries, which succeeded in splitting two 

indigenous nations’ territory in half.  These transactions were also recognised internationally.  

However, the consequences of these agreements ultimately had a huge impact upon the natural 

resources of the territories of agreement.185 

European cultures believed that while the landscape itself was immovable, the ownership of the 

rights to the land was transferable, and those who established legal proof of ownership, such as a 

documented title to the land, usually had the legal right to use the resources upon it.186  The legal 
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proof of ownership falls under the jurisdiction of property rights, which is separate from 

sovereign rights, as property rights for public domain lands can be given and removed by the 

sovereign power of the land.  Property rights are a contractual proprietary right to the title of the 

land, which is represented on paper as proof of a traceable, legitimate transaction, sanctioned by 

the sovereign power, and as a right to use the land and resources.187  Thus, when the United 

States and Mexico agreed upon a transfer of land, they solidified it in contractual transfer 

treaties, and the United States acquired the sovereign right to distribute their public lands and the 

resources thereon as they saw fit.188  In addition, according to United States law, they were only 

required to sell the title to the surface lands; the subsurface, usually containing minerals and 

subsurface water was retained by the United States; the right of mineral extraction particularly, 

being distributed by the government in separate mineral and water right contracts.189 

The United States government was able to presume some control over acquired western lands by 

asserting sovereign rights over them and solidifying it with prior land legislation and the 

purchase ‘contracts’ or treaties.  The Louisiana Purchase lands of 1803, and the Mexican 

Cessions lands of 1848 and 1853, established these lands as federally controlled territories and as 

such were retained as public domain lands.  Pockets of these lands were recognised as privately 

owned while other pockets were periodically released for private purchase or were federally 

reserved for specific purposes.  Even when the treaty territories applied for statehood the Federal 

government still retained a significant amount of these lands and would not release them to the 
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newly established state.  This allowed the federal government to maintain a foothold in the state, 

implement law, and collect monies from these public lands, which the states in which they were 

located could not.190   Some of the land gained by the Mexican cession, however, was legally 

claimed by private individuals, and as such were not a part of the public lands gained by the 

United States.191  But the United States claimed property rights over these lands until the 

individual could produce verified proof of purchase prior to cession, at which point the United 

States government would investigate the claim and determine if it was legitimate or not.192  This 

‘burden of proof’ privilege, however, was only extended to Mexican and non-indigenous 

inhabitants and claimants, and involved years of claims and counterclaims throughout the second 

half of the nineteenth century.193 
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Image 3.4 

 

The Land Grants of dispute194 

The indigenous people of the Mexican cession areas found themselves in a tenuous position, they 

were not considered as having sovereignty over their lands, as was the Mexican government’s 

recognized position for them, and they were not allowed to claim any property rights within the 

United States, because they were not considered to be citizens, as they had been in Mexico.195  

Because of this the United States exercised juridical and sovereign rights over traditional 

indigenous lands, considered to be a right of confiscation from a defeated nation, but, also, as 

non-citizens the indigenous people had no legal jurisdiction to purchase property rights over their 

lands.196  This meant that the indigenous people found themselves homeless and at the mercy of 
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the sovereign government of the United States.  While the United States did reserve vast tracts of 

land for the indigenous people to use, these lands were coveted by the Anglo-American 

population, and eventually these lands were claimed for public use and the indigenous people 

lost any tentative rights to their land, or they were removed to another location.197 

Excerpt President Andrew Jackson’s Address, 1830198 

 

The legal structure of the United States also established a hierarchy of land jurisdiction and 

distribution, and this informed the way in which the land was made available for individual 

parties.  As the United States government asserted sovereign rights, they also claimed the right of 

distribution, and used various pieces of legislation to legally distribute and provide rules for land 

property rights.199  The government was legally permitted to grant distribution rights to 

government officers, such as the governors and territorial secretaries, to the Department of the 

Interior, the Bureau of Indian Affairs, and the Department of War, who, in turn, distributed it to 

various organisations such as mining companies, speculators, and transportation companies.  

Excess land was then made available to smaller and more local organisations, such as townships, 
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and private individuals such as merchants and ranchers, however, those who could claim 

squatters’ rights or pre-emption rights under various laws, were also given application and land 

claim rights.  Then last, but not least, inhabitants of cession lands were given the right of ‘burden 

of proof’ over any land that they believed they had legal ownership acquired before cession.  The 

indigenous people had no claim to any property rights, and their traditional territory was claimed 

as public land by the government.200 

Terra Nullius201 

Upon acquisition the United States government worked on the premise that the land was barely 

occupied, irrespective of the indigenous inhabitants, so therefore, it was considered as effectively 

empty and available for exploitation as the government saw fit.202  Because the indigenous 

people of the United States were not citizens and therefore excluded from having property rights 

and because cession Mexican landowners had to prove their legal right to their land, the United 

States worked on the misconceived assumption that the land was all public domain, and available 

for settlement.  However, unlike many other territorial purchases, the United States originally 

only required the area of southern Arizona to use as a thoroughfare between New Mexico and the 

gold fields of southern California, therefore originally, it was not considered as viable property to 

develop at that time.  Therefore, as empty land, and as redundant land, the idea of terra nullius 

played into the favour of the indigenous people, initially, as they were free to use their ancestral 

 
200 Weaver, The Great Land Rush, 281 
201 This concept is often paired with the idea of ‘vanishing Indian’ but in the case of southern Arizona, the 
indigenous people were actively present during the formative years, and some were incorporated into the 
commercial development of the region. 
202 Bowden, ‘A Critique,’ 
Bradfute, The Court of Private Land Claims, 1-3.  
Del Castillo, The Treaty of Guadalupe Hidalgo, 4.  
Weaver, The Great Land Rush, 108. 
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lands as they had done before.  It was only after the Civil War that matters became fraught when 

larger numbers of Anglo-Americans sought to settle on the land as mineral discoveries were 

made and those who had land used new legislation to support and enhance their claims.203 

The notion of empty land was also a concept which informed the initial policies of the early 

governments of the United States.  Legislation such as the Land Ordnances of 1785 and 1787, 

the Trade and Intercourse Act of 1790 and even the federal constitution of 1787, were 

established on the premise that acquired land was completely available for settlement and the 

expansion of the United States once, however, various obstacles, such as the indigenous 

populations, were removed.204  According to Anthony Wallace, in his book Jefferson and the 

Indians, Thomas Jefferson believed that the indigenous populations wanted to sell their land to 

the Anglo-Americans so that they could pursue a more sedentary and European based 

agricultural way of life.205  By this change in their lifestyles, Jefferson anticipated that the 

indigenous people would start to ‘disappear’ from the United States and would thus leave their 

excess land available for settlement by others.206  In addition, the Trade and Intercourse Act of 

1790 allowed for the removal of indigenous land from them as punitive measures against various 

uprisings against encroachment by the United States onto their traditional territory.    

The land policy towards the indigenous people changed over the nineteenth century from the 

1790 Trade and Intercourse provisions where the federal government signed treaties reserving 

land for indigenous groups, to bowing under expansionist pressure to legislate for a release of 

 
203 Weaver, The Great Land Rush, 111. 
204 Wallace, Jefferson, 162-163. 
205Wallace, Jefferson, 162-163. 
206 Wallace, Jefferson, 162-163. 
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indigenous land for further development in the west.207  The original principle of indigenous 

removal and isolation, as various policies indicated, culminating in the devastating ‘Indian 

Removal’ policies of Jackson’s presidency, gave way to pure assimilation policies such as the 

reservation and acculturation practices and eventually the Dawes Allotment Act of 1887.208 

These policies helped expansionism by pushing indigenous people onto marginal lands, by 

breaking up their traditional communal lands into predesignated individual units, or by 

eliminating them completely.209  This then negated the need for resident soldiers to protect 

against rebellious indigenous people, permitted more water and mineral rights’ applications, and 

released more land into the public domain for sale.  In the case of Arizona, this allowed the 

‘difficult’ indigenous people to be restricted to reservations and encouraged more Anglo-

American settlers to establish, thus forwarding Arizona’s application to become a state, as 

directed by the requirements of the Northwest Ordnance.210 

The Land Ordinance of 1785 and the Northwest Ordinance of 1787 were instrumental in 

establishing both the rights of sovereignty, as well as the concept of terra nullius, including its 

distribution.  The land ordinances also established the way in which new territory was to be 

processed through the legal system.  The Land Ordinance of 1785 established what is now 

known as the Public Land Survey System, PLSS, which divided the land into quadrangles of 36 

 
207 Trade and Intercourse Act 1790 – ‘An Act to regulate the trade and intercourse with the Indian tribes,’ (June 23, 
1790), accessed 3 February 2021, www.loc.gov. 
Indian Removal Act – Twenty-first Congress. ‘Chapter 148: An Act to provide for an exchange of lands with the 
Indians residing in any of the states or territories, and for their removal west of the river Mississippi,’ (May 28, 
1830), 411-412. 
 
208 Ely Parker, First Report of Ely Parker U.S. Commissioner of Indian Officers (1869), accessed 27 Oct 2019 
www.pbs.org.   
209 Gates, ‘An Overview.’ 
210 Northwest Ordinance – ‘An Ordinance for the government of the Territory of the United States northwest of 
the River Ohio,’ (July 13, 1787), Articles 5 and 6, accessed 25 Jul 2018, http://avalon.law.yale.edu.  

http://www.loc.gov/
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miles square, 6 miles on either side, designating unique coordinates for each segment.  These 

segments were divided into numbered sections, each one mile by one mile square or 160 acres, 

and these could also be subdivided if necessary, each piece was labelled according to their 

compass point location and which PLSS section they belonged to.  The land was further 

designated by north to south and east to west medians, labeled according to distinctive natural 

features, and with townships and range numbers and contained numerous quadrangles (Land 

Ordinance 1785).  Thus, a property could have the legal designation of the east corner of section 

13 in Township 17, south of Range 23, east of the Gila and Salt River Meridian, or in shorthand 

the east corner of sec 13 in T17S R23E.211  This official division of unseen and unchartered lands 

was a presumption on the part of the United States government that they had the right to 

superimpose this rigid system on any future lands they gained.212   

 
211 This is the PLSS designation for a mining claim in the Golden Rule Mining District in Cochise County, patent 
number 252691 in 1910 (SER Patent 252691). 
212 This was developed because the United States disliked the unorganized or organic growth of European cities 
and urban area and wanted to establish rigid control over the development by this system and expected citizens to 
adhere to this legalized measurement and division of these unseen, unsurveyed lands,  
Gates, ‘An Overview’. 
Fields, Enclosure, 137.  
Gates, ‘An Overview.’ 
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Image 3.5 

 

PLSS dividing the land into Township and Range sections213 

 
213 Hinton, The Hand-Book to Arizona, 180. 
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Image 3.6 

 

PLSS plats for Tohono O’odham Reservation 1911 – illustration of PLSS plats and how they 

land is designated214 

 
214 Bonaventure Files, Forming the Reservation (Tohono O’odham Nation Reservation), 1. 
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Image 3.7 

 

Illustration of use of PLSS coordinates in a land patent215 

The Northwest Ordnance of 1787 determined who had a right to claim public domain lands and 

who would be allocated public domain lands according to their official jurisdictional title.  

Therefore, the governor of a new territory, secretaries and judges were all given free public land 

to enable them to reside within their territorial jurisdiction.  It also determined who was eligible 

 
215 This is the PLSS designation for a mining claim in the Golden Rule Mining District in Cochise County, patent 
number 252691 in 1910 (SER Patent 252691) accessed 18 January 2019 www.blm.org. 

http://www.blm.org/
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to apply for public domain that was available for purchase.216  Indigenous claimants were not 

considered as they were designated as members of tribes or nations, which were considered as 

separate entities to the United States, in the legal parlance of United States’ legislation, 

indicating that they were not citizens and were not eligible to apply for land.217 Section 13 of the 

Northwest Ordnance also established the procedure of a territory to apply for statehood, one of 

the requirements being a population of 60,000 ‘free’ citizens residing in the territory, something 

which stymied Arizonan efforts to become a state until 1912.218  Therefore, it was in the best 

interests of a territory to make land available for settlement as much as possible to encourage 

United States’ citizens to live in the territory and swell the Anglo-American numbers ready for 

application for statehood, which also brought with it the ability to raise their own taxes for the 

direct benefit of the state.219 

The provisions of these ordinances then provided the foundation upon which later legislation, 

such as the preemption laws, the Homestead and Desert Land Acts, was developed and which 

was designed to encourage Anglo-American settlement in the southwest, such as southern 

 
216 Northwest Ordinance, Sections 2, 3, 4 and 9. 
217 The discussion of where the indigenous people lay in the legal system of the United States was eventually 
clarified by a series of decisions by Chief Justice John Marshall of the United States Supreme Court.  Marshall made 
a series of legal decisions between the 1820’s and 1830’s about the indigenous position eventually concluding that 
the indigenous people of the United States were to be legally considered as domestic dependent nations, an 
ambiguous title, which could be translated to determine that treaties with the indigenous people were subject to 
domestic needs and laws of the Constitution: Robertson, Conquest by Law, 95-116. 
Grillot, ‘Indian Nations,’ 51-52. 
Lindsay G. Robertson, Conquest by Law: How the Discovery of American Dispossessed Indigenous Peoples of their 
Land.  (Oxford University Press, 2005), 95-116. 
Thomas Grillot, ‘Indian Nations, Indian Tribes: Notes on the Colonial career of twin concepts’ Revue Français 
d’Études Américanes 3 no, 144 (2015): 51-52. 
218 Even by the end of the nineteenth century a significant portion of southern Arizona was Mexican or Mexican-
American which confused the numbers of legal citizens required to legitimately apply for statehood, in addition to 
suspicions about the prevalent Hispanic culture, and therefore not Anglo-American, with prevailed in the region: 
Wagoner, Arizona Territory, 455. 
Northwest Ordinance, Section 13. 
219 Arizona Enabling Act - ‘Chapter 310: Enabling Act for Arizona and New Mexico,’ (June 20, 1910), sections 19-35, 
, 568-579, accessed 23 July 2018, https://land.az.gov.  

https://land.az.gov/
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Arizona.  It also successfully excluded the indigenous population from control over their 

traditional lands, and actively encouraged legally sanctioned encroachment onto lands which 

were previously deemed marginal and not worthy, as much of southern Arizona had been 

designated at acquisition.  

Commodification and commercial productivity 

In the 1600’s, the English understanding of land values shifted from land owning as a prestigious 

entity to land owning as a viable industry which could be improved into a commercial 

investment.220  This understanding of land values was carried across the Atlantic by the English 

settlers and embedded in the culture of the United States; however, this was at variance with the 

indigenous inhabitants of the United States who valued land as their heritage and survival.221  

The practice of ‘improving’ the land to encourage greater economic viability meant that when 

the Anglo-Americans ventured into southern Arizona, they deemed the indigenous cultivation 

practices as inferior and incapable of harnessing the potential productivity of the land.222  This 

was compounded by the apparent abandonment of the land when the semi-nomadic lifestyle of 

the indigenous people left little evidence of constant and identifiable use according to European 

expectations.223  Therefore, when the United States acquired southern Arizona, they perceived 

that the indigenous population were not capable of exploiting the capital potential of the land, 

and this furthered the cause for the United States government to render the land available for 

purchase by citizens of the United States who would ‘improve’ the land and make it 

 
220 Weaver, The Great Land Rush, 66 
221 Keith H. Basso, Wisdom Sits in Places: Landscape and Language Among the Western Apache. (University of New 
Mexico Press, 1996), Kindle. 
222 Reginald Horsman, Race and Manifest Destiny: The Origins of American Racial Anglo-Saxonism (Cambridge, MA: 
Harvard University Press, 1981),  
223 Weaver, The Great Land Rush, 132. 
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commercially viable.  Each piece of the land had a price, and as set by the Land Ordnance of 

1785, each acre was worth a minimum of $1, this value would increase as further 

‘improvements’ were implemented.224   

Alexander Hamilton’s financial system permitted the sale of land to help pay the debts of the 

new Republic, which was a departure from the traditional way of distributing land as part of 

official grants or via the head-right system that was in place during the Colonial period.  This 

departure was codified in the Act of 4 August 1790, 1 Stat, 144, where any size of public domain 

lands could be purchased from the Federal government.225  Conflict between Hamilton’s quick-

fix scheme, the conservative attitudes of the easterners, and the energy of the western 

entrepreneurs meant that in principle the land needed to be thoroughly surveyed and reserved for 

the small scale farmers.226  In practice, the persuasiveness of the western land businessmen 

heralded an era of substantial investment and mass movement, aided, later, by manipulation of 

the 1841 Distribution and Preemption Act and the abuses of the 1862 Homestead Act and 

subsequent land acts.227  Initially, these acts were designed to curb abuses in the sale of western 

lands, but they resulted in encouraging large scale speculative ownership to the detriment of the 

small farmer of the Jeffersonian ideal.  The of the clauses of many of the land acts required the 

new landowner to show improvement of the land into a commercially viable investment of 

capital, which was a requirement to gain full title to the property.  This was initially tied into a 

Lockean concept of citizenship obligation as a landowner to develop a piece of property to fulfil 

 
224 The Land Ordinance of 1785 wording already indicated the monetary value of lands, mineral rights, agricultural 
and ranching needs, including the value of salt licks and water, and assumes that this a standard way of 
determining resources. 
225 Gates, ‘An Overview,’ 216-217. 
226 The easterners mainly only wanted the land made available when all other land was accounted for, in order to 
prevent wholesale exodus of eastern workers: Gates, ‘An Overview.’  
Gates, ‘An Overview.’ 
227 Gates, ‘An Overview.’ 
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the citizens’ obligation of ‘giving back’ to the country for the privilege of being a citizen and all 

that it provided.228  The indigenous populations, however, were excluded from being citizens and 

were therefore not eligible to ‘return the favour of citizenship’.  It was also held that if they were 

citizens their lifestyles and culture would inhibit them from fulfill this duty in the first place.229  

It was in the best interests of the United States to have willing participants of active citizenship 

who would invest in the new western lands and help develop the market economy espoused by 

the United States.230  Gradually during the nineteenth century changes in how society viewed 

land resources created legal re-interpretations and new legislation to permit more land to be 

placed into the hands of private businesses, and this development continued into the twenty-first 

century.231   

 
228 Weaver, The Great Land Rush, 140-141. 
229 Horsman, Race and Manifest Destiny, 3. 
Weaver, The Great Land Rush, 61-63. 
230 Dahl, ‘Empire,’ 119-144. 
231 Alt National Park Service, ‘Blog,’ accessed January 2019, https://altnps.org/blog. 

https://altnps.org/blog


91 
 

President Grant’s Second Annual Message to Congress, 5 December 1870232

 

Squatters’ rights 

The United States is a country which had, and still has, vast tracts of land which is still 

considered in United States law as uninhabited, such as tracts in Cochise County in southern 

Arizona, are managed by a federal or state land manager, but have not, as yet, been sold to a 

private individual.233  It is, however, in the best interests of many colonising countries to 

establish a visible foothold on the land by allowing citizens to quickly occupy new lands, 

particularly in the outlier country.234  Spain and Mexico attempted to do this when they issued 

their grant lands for sale, and the United States encouraged this by allowing squatters to establish 

themselves in various places and then retrospectively apply for a title according to a piece of 

 
232 ‘Presidency,’ University of California, Santa Barbara, accessed 8 December 2020, www.presidency.ucsb.edu. 
233 ‘Government Property for Sale or Disposal,’ U.S. General Services Administration, last modified 29 June 2021, 
www.gsa.gov  
234 Weaver, The Great Land Rush, 60-62. 

During the last fiscal year 8,095,413 acres of public land were disposed of. Of this quantity 3,698,910.05 

acres were taken under the homestead law and 2,159,515.81 acres sold for cash. The remainder was 

located with military warrants, college or Indian scrip, or applied in satisfaction of grants to railroads or 

for other public uses. The entries under the homestead law during the last year covered 961,545 acres 

more than those during the preceding year. Surveys have been vigorously prosecuted to the full extent of 

the means applicable to the purpose. The quantity of land in market will amply supply the present 

demand. The claim of the settler under the homestead or the preemption laws is not, however, limited to 

lands subject to sale at private entry. Any unappropriated surveyed public land may, to a limited amount, 

be acquired under the former laws if the party entitled to enter under them will comply with the 

requirements they prescribe in regard to the residence and cultivation. The actual settler's preference right 
of purchase is even broader, and extends to lands which were unsurveyed at the time of his settlement. 

His right was formerly confined within much narrower limits, and at one period of our history was 

conferred only by special statutes. They were enacted from time to time to legalize what was then 

regarded as an unauthorized intrusion upon the national domain. The opinion that the public lands should 

be regarded chiefly as a source of revenue is no longer maintained. The rapid settlement and successful 

cultivation of them are now justly considered of more importance to our well-being than is the fund 

which the sale of them would produce. The remarkable growth and prosperity of our new States and 

Territories attest the wisdom of the legislation which invites the tiller of the soil to secure a permanent 

home on terms within the reach of all. The pioneer who incurs the dangers and privations of a frontier 

life, and thus aids in laying the foundation of new commonwealths, renders a signal service to his 

country, and is entitled to its special favor and protection. These laws secure that object and largely 
promote the general welfare. They should therefore be cherished as a permanent feature of our land 

system. 
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legislation which was best suited to their circumstance.235  This allowed the United States to 

quickly proclaim sovereignty over newly acquired land, much in the same way that Spain used 

the missions as the advance team to establish a foothold and imprint on their new territory.236  

However, as more citizens settle on new land the central government can then begin to exert 

their sovereignty over them by imposing existing property legislation upon them.237    Squatter 

settlement also favoured resource development for the national interest.  As more people settled 

the land, they deemed, and then established and invested in it, as their private property.  Once it 

became secured as a vested interest then it is assumed that the property owner will defend it 

against the interests of others, be they indigenous people or encroachers, thus serving as a line of 

defense for the nation.238  A by-product was elimination of obstacles whether natural 

environment, or existing indigenous populations and the encouragement of infrastructure which, 

in turn, encouraged greater settlement.239  In addition, this establishes more resources and assets 

for capital industry and this investment encourages national stability.240   

Therefore, passive encouragement of squatting on public domain was utilized by the United 

States government until such time that they could profit from it using the perquisites of the land 

distribution legislation such as the 1841 Preemption and 1862 Homestead Acts.  The Preemption, 

Distribution, or Public Lands Proceeds Act of 1841, allowed squatters to maintain an interest in 

their property via a legal ‘contract’ with the United States government.241  Aside from the benefit 

 
235 Preemption Act (also known as Distribution Act or Public Lands Proceeds Act) – Twenty-seventh Congress, 
‘Chapter XVI: An Act to appropriate the proceeds of the sales of the public lands, and to grant pre-emption rights,’ 
(Sept 4, 1841), 453-458, accessed 19 August 2018, www.loc.gov.  
236 Spicer, Cycles of Conquest, 129. 
237 Weaver, The Great Land Rush, 91, 108. 
238 Dahl, ‘Empire,’ 119-144. 
239 Dahl, ‘Empire,’ 119-129. 
240 Ely, Property Rights 
241 Preemption Act, Sections 8-15. 
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of settler colonization, this piece of legislation had two additional advantages.  The first 

encouraged efficient and easy settler colonization, which, if they were successful, and if the 

public domain were then ‘opened up’ for purchase, the squatters could quickly claim provisional 

title to their property, negating years of waiting in application.  Secondly, it aided in fulfilling an 

ideology adhered to by Jeffersonians; that of a developing a nation based upon small 

homesteading farmers.242  The premise behind this was to allow small agricultural concerns to be 

the commercial backbone of the country, an agrarian ideal, and as such, much of the land 

legislation held this at the core of its requisites, manifesting itself in the pivotal Homestead Act 

of 1862, and subsequent restrictive property legislation.  Unfortunately, many of the restrictions 

on the idealistic agrarian settler legislation were manipulated by larger companies and 

speculative companies who would sweep up vast swaths of new territory before profiting 

themselves from private sale and distribution of it.243 

Image 3.8 

 

Detail of mine claims within the PLSS system244 

 

 
242 Horsman, Manifest Destiny, 21-23. 
243 Weaver, The Great Land Rush, 114. 
244 Bureau of Land Management Land Offices, accessed 18 January 2019  Catalog (blm.gov). 
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Preemption rights were used in new states and territories and many financial incentives were 

provided to encourage settlement.  In return, when the public land was released for sale, the 

squatter was asked to demonstrate improvement during residence on the land, either via 

cultivation or buildings.  They were also required to have an official survey performed, prove 

that no-one else claimed any part of the property, reduce any excess to a maximum  of 160 acres, 

and register it with the nearest land office for a nominal fee.245  The caveat was that the land 

needed to be registered within 3 months of the announcement of public sale of the land it was 

located on, and the claimant had 12 months from registration to complete the above 

requirements.246  Interestingly, many western territories considered the inclusion of these 

squatters’ rights into their new state constitution, after Federal repeal of these rights, and indeed 

they are still permitted to this day in Arizona, such as payment of 3 years of back-taxes to secure 

the title of abandoned property.247 

Preemption, however, was only available to citizens of the United States, which by definition 

excluded any indigenous land ‘owners’.  In addition, as indigenous land was, by default, property 

of the United States designated as public domain, squatters were legally entitled to remain on 

indigenous land if their claim to it was accepted.  This was a double indemnity for indigenous 

cultures because they had to suffer encroachment onto their traditional land, and then the 

indignity of losing legally through the implementation of land legislation.248   

 
245 Preemption Act, Sections 1-4, 8-13. 
246 Preemption Act, Section 15. 
247 ‘Chapter 103 12-522 et seq,’ Arizona Adverse Possession Laws, accessed 30 July 2018. 
 https://statelaws.findlaw.com.  
248 Indeed, for the O’odham nation, they were required to wait for one family, the Hunter-Martins, homesteaders, 
to vacate and agree to sell up their land to permit the tribe to claim this parcel which was surrounded by their 
reservation, and this was only finally resolved in 1968, decades after the reservation was established: Papago Tribe 
1985.   

https://codes.findlaw.com/az/title-12-courts-and-civil-proceedings/az-rev-st-sect-12-522.html
https://statelaws.findlaw.com/
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Democratic ideals 

Adam Dahl determined that the United States was engaged in what he called democratic 

imperialism, where the country used settler colonialism as a vehicle of democratic expansionism.  

But this also involved taking over territory via land dispossession of those deemed unworthy to 

participate in the democratic process, which was how the indigenous people of the United States 

were traditionally portrayed.249  This presumed two principles, the first was the Jeffersonian idea 

of basing the economy upon the agrarian product of small farmers, who as citizens, land property 

laws required this, would be invested in participating in the democratic process to protect their 

property interests.250  Secondly, all new territory was the property of the United States, unless 

proved otherwise, and disposed according to the laws and regulations of the United States and 

was not the property of indigenous peoples.251  According to the wording of the United States 

Constitution, that although the indigenous people did not have jurisdiction over their lands, they 

were permitted to sign treaties, as conquered ‘domestic’ nations, with the United States, which 

was codified in the Trade and Intercourse Act of 1790.252  However, signing such treaties 

negated their right to be citizens, and therefore property owners, of the United States. 

Unfortunately, for the indigenous inhabitants of southern Arizona, the O’odham had never been 

enemies of the United States so did not have a treaty with them protecting or giving them their 

own lands.  The Chiricahua Apache, however, did have a peace treaty signed with the United 

 
249 Dahl, ‘Empire,’ 1-44. 
250 ‘Constitution of the United States,’ (September 17, 1787), accessed 2 August 2018, www.archives.com, Article II 
Section 1 and Article V. 
Wallace, Jefferson, 161-162. 
251 Constitution of the United States, Article I and Article VI. 
252 Trade and Intercourse Act 1790. 
Constitution of the United States  
Churchill, ‘The Tragedy and the Travesty,’ 19.  
Robertson, Conquest by Law, 95-116. 
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States in 1853, but according to the 1787 Northwest Ordinance, which was reiterated in 1790, 

they lost their ‘right’ to the treaty because they were ‘in rebellion’ when they clashed with troops 

during the 1860’s.253  The Abrogation of Treaties Act in 1862 and the Peace Policy of President 

Grant, codified as the Act of March 3rd, 1871, removed the ability of indigenous tribes ‘in 

rebellion’ to negotiate for a peace treaty with the United States, designed to protect themselves 

and their lands from encroachment and depredations, and by the 1870’s lost their national 

sovereignty status entirely.   

President Jackson expanded the precepts of terra nullius and squatter’s rights in favour of 

promoting the democratic ideal when he forcibly and viciously evited various indigenous nations 

who had treaties from their traditional lands to provide for settler expansionism.254  This was a 

political move on Jacksons part, where he recognized the advantage of the vested interest that 

propertied citizens would have in the political process, and thus, created an opportunity for the 

growing lower-class Anglo-American population to move westerly into frontier land, and gain 

property.  This created a larger voting base for himself, and helped to forward his expansionist 

ideas, based upon the Jeffersonian premise of a country of small farmers.  In reality, the frontier 

settlers also provided a great barrier between the commercial interests on the east coast and all 

foreign concerns beyond, such as encroachment by Britain and Spain and retaliation from the 

indigenous populations. 

Discussion 

The land legislation that was used by the settlers of southern Arizona was influenced by the early 

Republican concepts of sovereign rights, terra nullius, squatters’ rights and democratic ideals 

 
253 Worcester, The Apaches, 84-97 
254 Andrew Jackson, ‘Annual Address to Congress.’ 
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which informed land legislation into the twentieth century.255  The most important piece of 

legislation for southern Arizona was the precedence set by the Homestead Act of 1862 which 

legally provided a way for settler colonialism to occur on land which was perceived as empty, 

and was purposefully designed to bring small homesteading farmers to the newly acquired 

regions.  The basic tenets of the Homestead Act underpinned much of the settler legislation of 

the later nineteenth century, but which was also systematically abused to benefit those who had 

financial and political advantages.256  The Homestead Act established the baseline price of 

undeveloped land, established a standard homestead purchase size and put limitations both on the 

eligible applicants and on what was required to gain full title to the land at the end of a 

predetermined period.257  The Homestead Act of 1862 also set the precedence of a standard 

allotment being 160 acres, or one quarter section of a PLSS square section, purchase price of 

$1.25 per acre, and a five-year window to prove ‘improvements’ to the allotment either by the 

construction of a building or viable improved ‘productivity’ of the property.258   However, these 

provisions were based upon the East Coast notion of adequate needs of the family farm which 

contained fertile soil and access to a water source.   Unfortunately, as will be discussed later, the 

concept proved to be impracticable in remote arid regions such as southern Arizona, and the Act 

fell victim to the liberal interpretation of those who were able to manipulate the land offices in 

charge of the distribution of the Homestead Act lands.259  Despite this, it became the foundation 

 
255 Gates, ‘An Overview,’ 
256 John T. Ganoe, 'The Desert Land Act in Operation 1877-1891’. Agricultural History 11 no.2 (April 1937): 142-157. 
257 The eligible application needed to be a citizen, or be actively pursuing citizenship, be of 21 years of age 
258 Thirty-seventh Congress. Homestead Act – ‘An act to secure homesteads to actual settlers on the public 
domain,’ (May 20, 1862), accessed 24 Jun 2021, www.docsteach.org. 
259 McFarland, Report No. 192, 59. 
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of subsequent acts such as the Timber Culture Act and the Desert Land Acts, as well as 

extensions to the Homestead Act itself, in 1909 and 1916. 

These land policies often put the southern Arizonan indigenous populations at a disadvantage 

and prevented them from maintaining control over their ancestral lands.  Initially, they were 

considered as nations who were beaten into submission by the ‘superior’ forces of the 

Europeans, although legislation such as Section 3 of the 1787 Northwest Ordinance and Article 

11 of the Treaty of Guadalupe Hidalgo, established indigenous populations as likely to be 

aggressive and required to be placed under the control of the United States. 260 After 1871 

indigenous populations were reclassified as Wards of State, indicating that they were under the 

patronage of the United States, and it was the pastoral duty of the government to protect them 

from untoward encroachments.261 This effectively removed their status as nations, emasculated 

them and legally prevented them from forming peace treaties with the United States.  Once the 

Indian reservation system was established in southern Arizona, indigenous people were expected 

to adhere to the boundaries designated for them and stay on the reservations.  These foreign 

principles imposed on the land to establish an Anglo-American cultural system that was not 

conducive to the indigenous lifeways in southern Arizona and many chafed at these 

presumptuous restrictions.  The United States government also implemented aggressive land 

 
260 As Churchill (1999) states, nations can retain sovereignty, but they might also relinquish this control voluntarily 
to a conquering nation: Churchill, ‘The Tragedy and the Travesty,’ 19.   
The Chiricahua Apache emphatically stated that they did not wholly relinquish their sovereignty to the United 
States: Chiricahua Apache Nation, accessed 21 April 2018, www.chiricahuaapachenation.org. 
Churchill, ‘The Tragedy and the Travesty,’ 20. 
261 Parker, First Report  
Forty-first Congress. Act of March 3rd, known as Grant’s Peace Policy – ‘Chapter 120- An Act making appropriations 
for the current and contingent Expenses of the Indian Department, and for fulfilling Treaty Stipulations with 
various Indian Tribes, for the Year ending June thirty, eighteen hundred and seventy-two, and for other Purposes,’ 
(1871), 544-571, accessed 20 March 2021. www.loc.gov.  
United States Public Law 102 Statute 3641, 10 November 1988, accessed 10 November 2021, 
https://uscode.house.gov . 

http://www.chiricahuaapachenation.org/
http://www.loc.gov/
https://uscode.house.gov/
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policies which were hard for the indigenous people to combat and allowed for the ruthless 

extraction of precious resources of the region, specifically the water resources.  It also allowed 

for the devastation of the natural landscape through the extraction industries of mining and 

ranching that had and have great detrimental effects on the indigenous flora and fauna.   

Image 3.9 

 

Land Parcels on the Tohono O’odham Reservation, illustrating the superimposing of artificial 

division and some of the anomalies262 

 

The Treaties of Guadalupe Hidalgo (1848) and the Gadsden Purchase (1853) established the 

boundaries and jurisdictions of the United States’ control and they also, importantly, established 

the rights of the people who were living in the acquired territory at the time.263  The arm of the 

 
262 Bureau of Land Management Land Offices, accessed 18 January 2019, Catalog (blm.gov). 
263 Treaty of Guadalupe Hidalgo – ‘Treaty of peace, friendship, limits, and settlement between the United States of 
America and the United Mexican States concluded at Guadalupe Hidalgo,’ (February 2, 1848); Ratification advised 
by Senate with amendments, March 10, 1848; Ratified by President, March 16, 1848; Ratifications exchanged at 
Queretaro, May 30, 1848; Proclaimed July 4, 1848.  Accessed 18 June 2018.  www.mexica.net. 
Gadsden Purchase Treaty – Gadsden Purchase Treaty, (December 30, 1853), accessed 10 June 2018, 
www.avalon.law.yale.edu.  

https://glorecords.blm.gov/LandCatalog/Catalog
http://www.mexica.net/
http://www.avalon.law.yale.edu/
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United States government was extended into the area in two different ways, first by land and 

property legislation, and secondly by the agents and citizens who implemented and used the 

polices of the government.  The agents of implementation fell into two categories, those who 

were government officials and part of the bureaucracy, and those who were private or 

commercial entities who applied the land and property legislation for their own means and gains. 

The government agencies were directly responsible for implementing the legislation at the local 

and regional level.  They were divided into jurisdictional units and armed with government 

policies were charged with making them happen.264  The two largest government agencies which 

significantly impacted southern Arizona were the United States Army and the civil servants from 

the Bureau of Indian Affairs.  These government servants were the one who came directly into 

contact with the indigenous populations, and who were responsible for imposing restrictions and 

maneuvering the indigenous people into restricted areas.  At the local and region level the 

agencies of implementation were the private or commercial businesses that were built upon the 

extraction the resources available the area.  These included both large and small entities ranging 

from railroad companies to smallholders, and from traders to suppliers to mining prospectors and 

ranchers, each with a vested/landed interest in the resources of the territory.265 This group of 

people was often on the frontline of legislation implementation, using it for their own footprint 

on the desert and were often at odds with the needs and wishes of the indigenous populations 

often against whom most of the measures were executed.  

Thus, when southern Arizona was ceded to the United States it became subject to these ideas 

which permeated through Anglo-American culture and politics such as in the 1910 Enabling Act 

 
264 Worcester, The Apaches, 175-190. 
265 Weaver, The Great Land Rush, 307-308. 
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and the Arizona Constitution of 1912.  Colonial settlers were encouraged to infiltrate the area 

and establish property, for which they were supported by various land legislation from the 

United States government.  At the same time, they were deemed to be spreading egalitarian 

democratic ideals onto the frontier, including defense of property, turning ‘non-productive’ land 

into a commercially viable venture, and helping to eliminate the prevalent Mexican culture and 

indigenous obstacles from the region.  In turn, for Arizona, the territory gained recognition for 

mineral wealth and stock-raising and moved them one step closer to statehood.266   The period 

between the purchase in 1853 and statehood in 1912, was when much damage occurred in the 

region of southern Arizona through the ‘Americanisation’ of the region by using destructive land 

legislation that permanently imprinted the region effecting the lives of those who resided there.  

The consequences of these policies are still resonating through the region today, and many of the 

premises behind the policies are continually played out as decisions and agreements are still 

made for growth of the region to the detriment of the natural resources, particularly water, and 

way of life that the fragile region supports. 267 

 

 

 

 

 
266 Arizona State Constitution – ‘Constitution of the State of Arizona,’ (1912) accessed 18 July 2020, 
https://azmemory.azlibrary.gov, Article 5.  
Wagoner, Early Arizona, 288-197. 
267 For example, the potential resource depletion of new exurbs to the north of Tucson, and agitation against new 
strip-mining developments in the Santa Rita Mountains. 

https://azmemory.azlibrary.gov/
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PLATES 

Plate 3.1 

 

Evidence of beaver activity along San Pedro River 

Plate 3.2 

 

Beaver Dam 
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Plate 3.3 

 

San Xavier Del Bac 

Plate 3.4 

 

Tohono O’odham Ramadas, selling fry bread at San Xavier Del Bac 
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Chapter Four 

Acquisition and Treaties 

Introduction 

Three important land treaties were performed in the nineteenth century which ‘transferred’ 

sovereignty of large tracts of land to the United States, and significantly expanded the alleged 

political boundaries of the country.  The first land treaty, the Louisiana Purchase in 1803, set the 

precedence for the last two treaties, the 1848 Treaty of Guadalupe Hidalgo and the Gadsden 

Purchase Treaty of 1853, as they were couched in much the same language and with the same 

ideas permeating the documents.  The treaties presumed sovereignty over the indigenous 

territory they were purchasing, while establishing their control over inhabitants of the territory 

and excluding the indigenous people from legal jurisdiction over their ancestral lands.  These 

actions were condoned and sanctioned by the ruling elites of the United States because they 

adhered to their understanding of property ownership and citizenship rights and furthered their 

cause for expansion and extraction into land which they presumed to have undisputed 

sovereignty over. 

After the acquisition of the 1848 Mexican Cession lands, which were secured by the Treaty of 

Guadalupe Hidalgo, the United States then purchased a small portion of land tagged on the 

bottom of the 1848 Mexican Cession consisting of desert lands and little else, or so they thought.  

At the time of the ratification of the Gadsden Purchase Treaty in 1854, no one could understand 

why James Gadsden had been sent by the then Secretary of State, Jefferson Davis, to purchase a 

strip of land that did not even give direct access to the sea, from the Mexicans for $10,000.  

Many understood the need for a southern route for the Transcontinental Railroad, and many also 
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sought to understand that this was a part of the sectional disagreements developing in the United 

States over the issue of states’ rights and slavery, among others, however, why was this money 

wasted “on worthless land without adequate water to support settlements”?268  What was it about 

this so called ‘terra incognito’ that made politicians spend money on it?269  The answer: 

minerals.  However, Arizona, particularly southern Arizona, proved to be a difficult place to 

navigate and extract the resources from.   

In the first few decades of Anglo-American ‘control’ of southern Arizona, many obstacles 

prevented the smooth development of Anglo-American hegemony as it transitioned from 

“Greaser” territory into an ‘American’ territory considered worthy, by the government, of full 

membership of the Union as a state in 1912.270  One of the issues was the innate prejudice the 

region experienced from those who visited it and from those who legislated for it.  To mitigate 

this, the first Anglo-American travel-writers, who published their impressions of the region, 

advertised the many opportunities the new acquisition might provide, intended to encourage 

those adventurous enough to become among the first to invest in government supported schemes 

to settle and develop the resources of the region.271  However, the transaction and settlement of 

the Gadsden Purchase lands greatly impacted the indigenous people southern Arizona, and the 

Tohono O’odham and Chiricahua Apache were caught up in the ambitions of Anglo-Americans 

to turn the region into one which best suited their needs.  In essence, while many marveled, as 

one does now, over the ‘Mars-like’ scenery, the indigenous way of life in the region was not 

compatible with the Anglo-American ideas of productivity, action and industry.   

 
268 J. Ross Browne, Adventures in the Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada, (New York: Harper & Brothers Publishers, 1869), 16-17. 
269 Browne, Adventures in the Apache Country, 16-17. 
270 Browne, Adventures in the Apache Country, 10-11. 
271 For more information on the travel-writers, see Appendix B Contemporary Impressions. 
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The acquisition of the Mexican cession lands was performed in two parts, the first, which was 

the most significant, and purchased land as a result of the Mexican American War of 1846-1848, 

when the United States secured parts of New Mexico, Colorado and Wyoming, and most of the 

current states of Arizona, California, Utah and Nevada from Mexico.272  The Treaty of 

Guadalupe Hidalgo solidified this large land acquisition and was signed in 1848 between the two 

sovereign nations who claimed jurisdiction.  The second section was obtained several years later 

under the 1853 Gadsden Purchase Treaty, which gained a further 29,670 acres in southern 

Arizona for the United States and resolved some issues which had arisen from the Treaty of 

Guadalupe Hidalgo. One of the issues was establishing the international boundary line in the 

Mesilla Valley, giving rise to the Mexican name of the treaty: the Treaty of Mesilla.  The mouth 

of the Rio Grande had been used as a designation point, however, the silting at the mouth 

changed the passage of the channels, thus giving confusion as to the correct line of 

demarcation.273  In addition, issues such as the requirement that the United States was failing in 

its responsibility to prevent indigenous raids into Mexico.274  The Treaty of Guadalupe Hidalgo 

is the oldest standing treaty between the United States and Mexico, and along with the Gadsden 

Purchase Treaty, has created one of the longest international borders of the world.275  The United 

States gained significant territory and resources by these acquisitions which enabled them to 

develop into the international power that they became in the twentieth century.  However, a 

study of the treaties how the precepts of United States’ land legislation informed the language 

 
272 ‘Gadsden Purchase, 1853-1854,’ Office of the Historian, accessed 13 Jan 2019, https://history.state.gov/ . 
273 Office of the Historian, ‘Gadsden Purchase.’ 
Office of the Historian, ‘Gadsden Purchase.’ 
274 Richard Griswold Del Castillo, The Treaty of Guadalupe Hidalgo: A Legacy of Conflict, (Norman, Oklahoma: 
Oklahoma University Press, 1990), 3. 
275Jay J. Wagoner, Early Arizona: Prehistory to Civil War, (Tucson, AZ: University of Arizona Press, 1975), 289 

https://history.state.gov/
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and land agreements of the acquisition areas, and how they impacted the indigenous populations 

and gave rise to Anglo-American hegemony in the region. 

Image 4.1 

 

Showing the disputed area around Mesilla Valley276 

The Gadsden Purchase Treaty 

In 1853 South Carolinian railroad promotor James P. Gadsden was sent by the Secretary of State 

to negotiate for a piece of territory approximately along the 32nd parallel to enable the United 

States realise their vision of a transcontinental railroad route to the gold fields of California.277  

Davis knew that Santa Ana, President of Mexico, was in financial trouble and would probably be 

receptive to the idea of exchanging a sparsely occupied portion of the Sonoran Desert for some 

hard cash with the United States.278  Gadsden was sent with five potential purchase packages 

which varied in size of the land area and the price the United States was willing to pay for them.  

 
276 Jay J. Wagoner, Early Arizona: Prehistory to Civil War, (Tucson, AZ: University of Arizona Press, 1975). 
277 Wagoner, Early Arizona, 289. 
278 Wagoner, Early Arizona, 289.   
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The preferred choice of Davis was the cheaper and smallest version Number 5 which became the 

option purchased by the United States, and now encompasses most of southern Arizona, with a 

small section in New Mexico; others preferred a much larger purchase which would have 

included coastline on the Gulf of California.279  Negotiations solidified the treaty in December 

1853, which was ratified by both countries in 1854. The expansionist tendencies of the mid-

century United States, as well as opportunity to engage in a fairly simple property transaction, 

encouraged this purchase, although at the time the small purchase was ridiculed as a waste of 

time and money by the contemporary press.280  Paul Frymer suggests that the smaller selection 

was deliberate on behalf of the government because they were conscious of the difficulties of 

inheriting territory already inhabited by many Mexicans which could inhibit the development 

Anglo-American hegemony in the area.281  The fact that they were gaining a number of 

indigenous inhabitants did not feature into their considerations, as illustrated by a lack of 

recognition of indigenous claims, both in land and as Mexican citizens, at the time.282 

Images 4.2, 4.3 

Letter given to Lt. George Parke by Jefferson Davis, illustrating knowledge of the area and 

terrain.283 

 

 

 

 

 

 
279 Wagoner, Early Arizona, 289-90 
280 Wagoner, Early Arizona, 292 
281 Paul Frymer, ‘”A Rush and a Push and the Land is Ours”: Territorial Expansion, Land Policy, and U.S. State 
Formation.’  Perspectives on Politics, 12 no.1 (2014): 132-134. 
282 Reginald Horsman, Race and Manifest Destiny: The Origins of American Racial Anglo-Saxonism, (Cambridge, 
MA: Harvard University Press, 1981), 155-157. 
283 All images from the Parke Survey, 1853, (Arizona History Society archives, call number AHS 917. 19. U58 rep). 
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Image 4.2 
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Image 4.3 

 

 

Showing the Cienega’s, now Empire Ranch land managed by the Bureau of Land Management, 

and location of the large ranching concern of the Vail and Boice families during the late 

nineteenth and the twentieth centuries 

As Jefferson Davis was aware, President Santa Ana needed money and this put the United States 

in a superior negotiating position, allowing them to dictate many of the terms and negotiate for 

favourable resolutions for themselves.284  Some of the points that the United States brought to the 

negotiating table were concerned with elements of the previous Treaty of Guadalupe Hidalgo of 

1848 that were not working well for the United States, and these changes became part of the 

ensuing Gadsden Treaty. The United States used the renegotiation of the international boundary 

was an instigator for reopening the conversation particularly as the Disturnell map, upon which 

the treaty boundaries were based, was inaccurate and established a falsely measured demarcation 

between the two countries.  In addition, because of the silting of the Rio Grande, both countries 

 
284 George A. Martinez, ‘Dispute Resolution and the Treaty of Guadalupe Hidalgo: Parallels and Possible Lessons for 
Dispute Resolution under NAFTA.’ Bilingual Review/La Revista Bilingüe, 25 no.1 (2000): 39-40. 
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claimed the Mesilla Valley region as their own.285  One issue was concerned with the clause 

requiring the United States to protect Mexican border communities from Apache raiding, which 

had proved both impractical and expensive for the United States to implement.286  For the 

Mexicans, aside from gaining money, they were very willing to relinquish land which had been 

barely used by Mexican settlers since an escalation of Apache activity during the 1840’s had 

removed the settlers from this area of Mexican territory.  Any of the land options provided the 

Mexican government the opportunity to relinquish land which contained the majority of the 

Apache groups in the region, thus absolving them of the responsibility of containment of the 

Apache, who, until the 1860’s, had not been subjugated by any of the invading forces.287  The 

final item for negotiation was the need for the United States to have a transportation route 

available from Texas to California which would avoid lengthy and difficult navigation around 

Cape Horn, and for Mexico to retain a land connection with their state of Baja California.288  

Ultimately, the purchase treaty included a definitive boundary, United States payment of 

compensation for Apache attacks that they were unable to prevent, in return for the elimination 

of the original Guadalupe Hidalgo clause requiring them to protect the border.289  It also 

provided a smaller purchase area which allowed Mexico to retain a land bridge with Baja 

California, while giving the United States free passage through the Isthmus of Tehuantepac in 

the south of Mexico from the Gulf of California into the Pacific Ocean.290 

 
285 Del Castillo, The Treaty of Guadalupe Hidalgo, 55-59.  
Office of the Historian, ‘Gadsden Purchase.’  
Del Castillo, The Treaty of Guadalupe Hidalgo, 55-59.    
286 Christine A. Klein, ‘Treaties of Conquest: Property Rights, Indian Treaties and the Treaty of Guadalupe Hidalgo,’ 
New Mexico Law Review: 26 (1996): 201-204, 218-299. 
287 Chiricahua Apache Nation, accessed 18 April 2018, http://www.chiricahuaapachenation.org.   
288 Wagoner, Early Arizona, 291 
289 Gadsden Purchase Treaty – Gadsden Purchase Treaty, (December 30, 1853), accessed 10 June 2018, 
www.avalon.law.yale.edu, Art 2. 
290 Gadsden Purchase Treaty, Art 1 and 8. 

http://www.chiricahuaapachenation.org/
http://www.avalon.law.yale.edu/
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Image 4.4 

 

 

Excerpt Gadsden Purchase Treaty, 1853, Articles 1 and 2291 

The Gadsden Purchase, however, was not written in isolation; it was based upon the Louisiana 

Purchase Treaty of 1803 which set the precedence for major land purchases from a foreign 

nation, and the Treaty of Guadalupe Hidalgo, which it attempted to tweak.  All three of these 

land purchase treaties contained similar clauses, and these established the relationship of the 

United States with the new territory and residents established upon it.  

 
291 https://digitalcommons.csumb.edu accessed 10 June 2018. 

https://digitalcommons.csumb.edu/
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Image 4.5 

 

Territorial Acquisitions by the United States, showing the Mexican Cession and the Gadsden 

Purchase292 

The influence of the Louisiana Purchase 

The 1803 Louisiana Purchase of land from France set the precedence for the Mexican land 

purchase treaties and established the language and concepts which were used in all three.  Some 

of the important articles which established the status of the land and of the residents were 

articulated later in the Mexican treaties and are important to illustrate the continuity of land 

policies and ideals throughout the nineteenth century, including those for handling the 

indigenous populations of the purchase areas.  Article 1 of the Louisiana Purchase established 

the legal entity of the sovereign rights of France to sell land wholesale to the United States 

without reference to the populations contained within the territory.  These sovereign rights made 

an assumption of ownership on behalf of France and the United States and established that land 

was automatically public domain under the control and ownership of the sovereign nation which 

transacted the deal.  It also established that those who had legally documented private land in the 

 
292 Library of Congress, accessed 8 January 2006 www.loc.gov. 

http://www.loc.gov/
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territory were required to prove to the government that they were, indeed, the full legal owners 

according to both the laws of France and of the United States.293    This ‘burden of proof’ became 

a bone of contention in southern Arizona when more Anglo-American settlers wanted to claim 

property for themselves during the latter decades of the nineteenth century, forcing many 

Mexican families to spend years in the courts proving their ownership.294 

The treaty also commodified cession land as a pure monetary value rather than it being claimed 

as the spoils of war or given for ‘services rendered’ which was traditional in European countries, 

which was signed as a part of the treaty.295  As a departure from land as prize, it established 

system of wholesale purchase from a capitulating non-indigenous sovereign entity, solidifying 

land as a negotiable commodity and one which had a market value to be viewed in terms of taxes 

and profit.  It was then sealed on paper as a sales contract between the two countries and called a 

treaty, simply because it was an agreement between two sovereign nations.296  The ceded 

territory thus was considered a valued resource in itself, retained for the public interest, but 

which could be released for sale or reserved as restricted land as circumstances required.  The 

acquired land was also subject to the systematic division and sale requirements of Land 

Ordinances of 1785 and 1787, to help pay Congressional debts, as well as aid towards the 

 
293 This onus upon the private owner to provide proof of ownership to the authorities meant that, later, many of 
the private Spanish and Mexican land grants went through rigorous court processes at vast personal expense to 
prove that their property was theirs and not part of the public domain. 
Marilyn Strome Harris, ‘Arizona Land Grants: Cases which appeared before the Court of Private Land Claims, 1891-
1904’ (MA Thesis, San Diego State College, 1961), Tucson, AZ: Arizona Historical Society, 30. 
Richard Wells Bradfute, The Court of Private Land Claims: The Adjudication of Spanish and Mexican Land Grant 
Titles, 1891-1904 (Albuquerque: University of New Mexico Press, 1975), 8-11. 
294 Harris, ‘Arizona Land Grants,’ 30.  
Bradfute, The Court of Private Land Claims, 8-11. 
295 Louisiana Purchase Treaty - ‘Treaty between the United States of America and the French Republic,’ (April 30, 
1803), accessed 17 September 2018, www.ourdocuments.gov. 
Klein, ‘Treaties of Conquest,’ 201-204. 
296 Klein, ‘Treaties of Conquest,’ 201-204. 

http://www.ourdocuments.gov/
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‘democratic’ development of the region providing educational resources, infrastructure and 

accompanying institutions.297  Unfortunately, the terms of the treaty and the purchase of the 

Louisiana territory encouraged greater expansionist tendencies, at the expense of the indigenous 

populations, as well as incurring a greater rift between the eastern agrarian ideal and the western 

expansionist and individualist ideas.  The repeat of these terms in the later treaties succeeded in 

alienating these two groups from each other on a political level when disputing sales returns and 

rights to profits from the sale of the land by the government, which spurred New Mexico and 

Arizona to continuously apply for statehood.298 

Image 4.6 

 

 

Excerpt Article 2 of the First Convention of the Louisiana Purchase Treaty, 30 April 1803299 

 
297 Paul W. Gates, ‘Public Land Issues in the United States.’ Western Historical Quarterly, 12 no.4 (1971): 363-369. 
298 Wagoner, Early Arizona, 292. 
299 https://memory.loc.gov accessed 17 September 2018. 

https://memory.loc.gov/
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Article 3 of the Louisiana Purchase established the status of the residents in the cession territory 

and their relationship to the United States and their jurisdiction over their own property.  While 

Article 2 permitted the existing residents to retain their religion and Mexican conferred property 

rights, as well as some other rights as future citizens, it did not actually provide a timeline for 

citizenship to be conferred.300  Therefore, until the next generation of Louisiana residents were 

born as natural citizens, citizenship was inferred rather than directly confirmed.  This left the 

new members of the United States in a legal limbo because valid citizenship incurred greater 

privileges connected with undeniable property rights, the ability to vote and hold public office, as 

well as full legal representation in court.  The rights to their private property, while permitted by 

the purchase treaties, were tenuous while the owner was not perceived as a citizen, which was a 

status French- and Mexican Americans held until citizenship was conferred in the new state 

constitutions; for New Mexico and Arizona this would not be until 1912.301  Eric Meeks points 

out that in the Mexican cession areas, skin colour and heritage were important, permitting 

lighter-skinned, European-looking, Mexican citizens to claim full United States citizenry and 

property rights, whereas darker-skinned Mexicans were perceived as partly indigenous and did 

not retain any property rights because indigenous, or inferred indigenous, people were excluded 

from citizenship, regardless of their former status in Mexico.302  This later had an influence on 

the size of the Gadsden Purchase area, as the United States government chose an area with few 

 
300 ‘Constitution of the United States,’ (September 17, 1787), accessed 2 August 2018, www.archives.com. 
301 Jay J. Wagoner, Arizona Territory 1863-1912: A Political History (Tucson, AZ: University of Arizona Press, 1970) 
302 Eric V. Meeks, Border Citizens: the making of Indians, Mexicans, and Anglos in Arizona; Revised Edition (Austin, 
TX: University of Texas Press, 2020), 12-13. 
Edward Spicer, Cycles of Conquest: The Impact of Spain, Mexico, and the United States on Indians of the Southwest, 
1533-1960, (Tucson, AZ: University of Arizona Press, 1968), 334-342. 

http://www.archives.com/
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Mexican and mestizo, or mixed heritage, inhabitants to in to encourage more Anglo-American 

settlement of the land.303 

Image 4.7 

 

Excerpts Louisiana Purchase Treaty, 1803, Articles 2 and 3304 

The Treaty of Guadalupe Hidalgo 

The Treaty of Guadalupe Hidalgo in 1848 established new territorial boundaries around a vast 

area of land, essentially the current western United States, an area which was mainly populated 

by indigenous people.  The treaty was based upon the same ideas which were set in the Louisiana 

Purchase Treaty and were either elaborated upon or changed slightly according to the specific 

circumstances of the Mexican Cession of 1848.305  In addition, while the treaty ended the war 

between the United States and Mexico, the territory was not claimed as prize, it was purchased 

just like Louisiana, for which a payment plan was established within the document, thus putting 

a monetary value on the land again.  This also established the treaty as a sales contract or 

 
303 Frymer, ‘”A Rush and a Push,’ 131-132. 
Klein, ‘Treaties of Conquest,’ 201-204. 
304 https://memory.loc.gov accessed 17 September 2018. 
305 Treaty of Guadalupe Hidalgo – ‘Treaty of peace, friendship, limits, and settlement between the United States of 
America and the United Mexican States concluded at Guadalupe Hidalgo,’ (February 2, 1848), accessed 18 June 
2018., www.mexica.net,  Articles 5, 6, 7. 

https://memory.loc.gov/
http://www.mexica.net/


 

118 
 

agreement, rather than a traditional treaty declaring the end to an armed conflict, thus giving the 

United States an incentive to commercially utilise the land they claimed as their property. 

The provisions of citizenship and property rights established in the Louisiana Purchase document 

were retained in the Treaty of Guadalupe Hidalgo.  However, the latter treaty added extra 

provisos that Mexican citizens had a year to declare their intention to retain their Mexican 

citizenship, after which all would be automatically assumed to be citizens of the United States.   

Also, that all proven private property, regardless of the residency or citizenship, was to be 

retained by the original Mexican owner.306  Although the provisos seemed a good gesture, the 

burden of proof remained, and in practice they contained many flaws.  First, the Mexicans were 

probably not aware that they had to declare retention of Mexican citizenship within a year, or, 

secondly, if they did, they had to navigate the legal paperwork presented to them by the United 

States to legally claim their property.  However, the paperwork was in a foreign language and 

under a foreign legal system; Mexico followed the Napoleonic Code whereas the United States 

followed the British adversarial system.307  Those who had the wherewithal to purchase the 

services of a translator and, or, a lawyer were the lucky ones.  Unfortunately, as with the 

Louisiana Purchase, indigenous people were still excluded from establishing citizenship with the 

United States, thus directly impacting their rights as ‘landowners’.  Also, in a remote area such 

as the southwestern territories, this information might not have been disseminated effectively or 

served the population well; indeed, some O’odham did not even know the sovereignty of the 

region had changed until the twentieth century.308  These issues would continue when later 

 
306 Treaty of Guadalupe Hidalgo, Article .8 
307 Frymer, ‘”A Rush and a Push”,’134-135.  
Bradfute, The Court of Private Land Claims, 217. 
308 Erikson, Winston, Sharing the Desert: The Tohono O’odham in History, (Tucson, AZ: University of Arizona Press, 
1994), 84-86. 
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legislation required landowners to provide proof of ownership for private lands during the more 

aggressive settlement eras of the 1880’s and 1890’s.  The citizenship and land ownership 

provisos were also retained by the Gadsden Purchase Treaty in 1853.309    

Image 4.8 

 

 

Excerpt from Treaty of Guadalupe Hidalgo, 1848, Article 8310 

Most of the articles of the Gadsden Purchase Treaty of 1853 followed those established by the 

Treaty of Guadalupe Hidalgo, including a continued rejection of the provisions of Article 10, 

from the Treaty of Guadalupe Hidalgo negotiations, which would have secured a smoother 

 
309 Gadsden Purchase Treaty, Articles 5, 6. 
310 https://memory.loc.gov, accessed 12 June 2018. 

https://memory.loc.gov/


 

120 
 

passage for proving landownership for the Mexican population of the cession areas.  Article 10, 

which was removed by the United States before ratification in 1848, had required the United 

States to guarantee all private lands in the ceded territory, including those who had an 

incomplete, or imperfect titles, meaning those who were still completing their patent 

requirements before gaining full ownership of their land.  It requested that the imperfect titles be 

legally allowed to continue to completion once the United Sates acquired the region.  In addition, 

to clarify who was eligible for any property consideration, a subtle change from ‘residents’, 

which the Louisiana Purchase used, to Mexican citizens, was implemented for Article 9.311  This 

eliminated any foreign or non-citizen, which included Indigenous people, from gaining full 

property rights, technically reserving them for Mexican and U.S. citizens only.312  If Article 10 

had remained in the treaty, it could have been used to force the United States recognise 

individual rights to all private land in the ceded territory, including those of indigenous people.  

Article 10 could also have been legally used by Spanish and Mexican property owners to recover 

their land from Anglo-American owners in Texas, who had claimed it during the Republic of 

Texas period between 1836 and 1845. To avoid any issues with prior claims, the United Sates 

did not permit the article at all and determined that only proved perfect titles would be 

considered; and only those completed before 1836 in Texas.  By not recognising this article, the 

United States avoided the legal need to remove Anglo-American squatters from Mexican cession 

territory and allowing significant numbers of indigenous and Mexican people to own property.  It 

 
311 Protocol of Querétaro, (February 2, 1848), accessed 18 June 2018, www.mexica.net. 
312 Del Castillo, The Treaty of Guadalupe, 63-67. 
Frymer, ‘”A Rush and a Push”,’132.  
D.F. Briggs, History of the Ajo Mining District, Pima County, Arizona, (Arizona Geological Survey, 2006) 
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also potentially avoiding an uprising of many powerful, slaveholding, Texan landowners, during 

the politically sensitive times of the antebellum years 313   

Excerpt Treaty of Guadalupe Hidalgo, Article 10, struck out314 

 

Discussion 

The wording of the both the Treaty of Guadalupe Hidalgo and the Gadsden Purchase Treaty was 

extremely important to the United States because they deviated from traditional treaties 

negotiated throughout the European-influenced world by becoming a property contract instead.  

As Christine Klein explains, they were unique because certain articles required further action by 

Congress to be enacted into law; meaning that they were not ‘self-executing’ treaties generally 

agreed to.  Most treaties were considered ‘self-executing’ closed-ended documents because once 

ratified by the negotiating parties they were, in their entirety, formalized and ready to be 

enacted.315   Most treaties made by the United States were agreements between sovereign 

 
313 Del Castillo, The Treaty of Guadalupe Hidalgo, 63-67.   
314 Treaty of Guadalupe Hidalgo, Article 10, accessed 18 June 2018, www.mexica.net. 
315 Klein, ‘Treaties of Conquest.’ 

ARTICLE X  

All grants of land made by the Mexican government or by the competent authorities, in 
territories previously appertaining to Mexico, and remaining for the future within the 
limits of the United States, shall be respected as valid, to the same extent that the same 

grants would be valid, to the said territories had remained within the limits of Mexico. 
But the grantees of lands in Texas, put in possession thereof, who, by reason of the 
circumstances of the country since the beginning of the troubles between Texas and the 
Mexican Government, may have been prevented from fulfilling all the conditions of their 
grants, shall be under the obligation to fulfill the said conditions within the periods 
limited in the same respectively; such periods to be now counted from the date of the 
exchange of ratifications of this Treaty: in default of which the said grants shall not be 
obligatory upon the State of Texas, in virtue of the stipulations contained in this Article. 

The foregoing stipulation in regard to grantees of land in Texas, is extended to all 

grantees of land in the territories aforesaid, elsewhere than in Texas, put in possession 

under such grants; and, in default of the fulfillment of the conditions of any such grant, 

within the new period, which, as is above stipulated, begins with the day of the exchange 

of ratifications of this treaty, the same shall be null and void. 

http://www.mexica.net/
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countries required to be negotiated within the jurisdiction of the Executive, as stated in the 

Constitution and usually required no further action on behalf of the government.316   

Two provisions of the treaties, however, required further, and later, action by the United States 

legislature to be implemented; meaning that technically the treaties were subservient to United 

States legislation, especially the Constitution, and provisions required legal action from 

Congress.  In the case of the Mexican cession treaties, they required further action on both 

determining the date for full citizenship to be conferred upon Mexican citizens and legislative 

approval of property ownership.  This requirement became an obstacle to those who needed to 

prove citizenship or to those who were attempting to prove ownership of property being claimed 

by incoming settlers.  This legal process was a deterrent to many Mexicans, who subsequently 

lost their property rights either because they could not prove citizenship or because they could 

not navigate the foreign legal system to prove their property rights.  In some cases, if the 

Mexican-American citizen could not prove that they were resident in the territory when cession 

occurred, they also forfeited their property during the grant confirmation period in the Court of 

Private Land Claims during the 1890’s and early 1900’s.  As unproved citizens, many Mexican 

residents were removed from property claimed by new owners of Spanish and Mexican grant 

property and were excluded from any legal ability to regain it because their citizenship status 

was in limbo.317  A further catch was that both of these issues, the right to citizenship and the 

right to property, were determined under the laws of the Constitution of the United States, and 

once challenged had to be determined by Congress, as the treaties state, and approved by the 

 
316 Constitution of the United States, Article 1 Section 10. 
317 Martinez, ‘Dispute Resolution,’ 41-42.   
In addition, proof of citizenship, often hard to prove during the early territorial days could prevent Mexican-
Americans from claiming title to homesteaded land, even after adhering to the provisions of the 1862 Homestead 
Act (personal research of Lopez claim in Las Cienegas). 
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Supreme Court. Interestingly, for those who were successful in gaining Congressional approval 

for citizenship and, or, property ownership, the provisions of the treaty then became a piece of 

legislation and not a contract anymore.  This meant that the treaty provisions, as specifically 

stated in Article 6 clause 2 of the Constitution, then became a law which fell under the 

jurisdiction of legislative and judicial branches of the government and were thus subordinate to 

the United States Constitution.  Once this happened, the action of Congress became a domestic 

matter, and one which Mexico had no jurisdiction over. Therefore, once Congress had acted 

upon part of the treaty, Mexico could not complain that the interests of their former citizens were 

not being adhered to, and the United States thus avoided an international investigation into the 

rights of their citizens.  

In a time and location when ordinary people were barely literate at best, and more likely to be 

illiterate, and when money was hard to come by, the burden of having to chase paperwork from 

the Mexican archives, process it through the United States legal system, with accompanying 

affidavits, and then wait, often for years, for it to wend its way through Congressional 

committees and Congress, and then gain the seal of approval from the Supreme Court proved to 

be too much for the Mexican farmers and ranchers in cession territory, and many lost out on 

claiming their property.318  This is an important technicality for the occupants of the Mexican 

cession lands, particularly those who were of Mexican and indigenous extraction, and their status 

as landowners because many decisions about their property rights had to go through the court 

system, which were often stalled because of bureaucratic issues.  For the indigenous people of 

the territory, it was impossible to even initiate the process, because they were automatically 

 
318 Thirty-third Congress, Office of Surveyor-General - ‘Chapter 103: An Act to establish the offices of Surveyor-
General of New Mexico, Kansas and Nebraska, to grant Donations to actual Settlers therein, and for other 
purposes,’ (July 22, 1854), 308-311. 
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excluded from the attempt by the wording, the unknown legal procedures and the language 

barrier of both the treaties and the Constitution. 

The Gadsden Purchase Treaty, as with the preceding treaties of the Louisiana Purchase and the 

Treaty of Guadalupe Hidalgo, was essentially a land sales contract with Mexico, articulating the 

specifics of the purchase, as well as the restrictions and requirements necessary to control the 

cession lands’ population and their claims to the land.  This purchase was negotiated between 

two governments who claimed sovereignty over indigenous land without reference to the actual 

people occupying it.  Therefore, announcing total jurisdiction over the purchase area, promoting 

the idea that the land was barely inhabited and thus, effectively empty and available for 

exploitation, and providing discouraging procedures for private owners to establish their claims 

to property, permitted the government to assert their indisputable jurisdiction over the purchase 

lands.   These ideas allowed for the government to dispose of the land as they saw fit, especially 

as the United States did not recognise indigenous ownership of the land, as any indigenous 

claims to the lands were erased with the purchase and automatically became property of the 

United States.  For a while, this did not impact the indigenous populations greatly, they were still 

able to continue their traditional lives.  However, when greater numbers of Anglo-American 

adventurers and entrepreneurs settled in the region during the latter decades of the nineteenth 

century, the issue of land jurisdiction and ownership come to the attention of the Federal 

government.  They then had to concede to Mexican requests to finally determine private land 

from public domain as agreed in the treaty documents.319  At the same time, they implemented a 

containment policy with the Apache to protect individual claims to the land, and for the 

 
319 Treaty of Guadalupe Hidalgo, Article 9.  
Gadsden Purchase Treaty, Article 8. 
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O’odham this treaty continues to be a point of contention between the Nation and the federal 

government over jurisdiction and ownership of the borderlands on the Tohono O’odham 

reservation.320  Current members of the Nation are still have to cope with the finality of the 

international border bisecting their territory between Mexican claimed land and United States 

claimed land.  There is resentment expressed by members of the Nation that they are unable to 

have free movement across their land, and that the border patrol guards are aggressive in their 

border protection and security duties.321 

The Mexican cession treaties, especially the Gadsden Purchase Treaty, reflected the policies of 

expansionism which were prevalent in the United States in the nineteenth century.  The public 

understanding that the land was sparsely occupied was based on the lack of Mexican occupation 

in southern Arizona, as many of the grant lands had been abandoned.  This was a desired 

situation to justify settler colonialism into a new territory, as well as superimposing Anglo-

American culture onto the existing inhabitants easily.  However, this was reinforced by the 

wording of the Gadsden Treaty which legally disallowed the two large indigenous populations 

who resided there, from making a claim to their ancestral lands because of the ambiguous 

wording of the treaty about citizens and previous judicial decisions which interpreted them as 

subjugated nations within a nation, rather than sovereign nations.322 

 
320 Peter Heiderpriem, ‘The Tohono O’odham Nation and the United States-Mexico Border.’  American Indian Law 
Journal. Vol 4 no.1 (2016): 106-130 
Joe Szymanski, ‘The Tohono O’odham Nation: A Case for Sovereignty,’ Center for a Stateless Society (2016), 
https://c4ss.org.   
321 Heiderpriem, ‘The Tohono O’odham Nation.’ 
Szymanski, ‘The Tohono O’odham Nation.’  
Christopher Livesay, ‘At the United States-Mexico Border a tribal nation fights the wall that would divide them,’ 
PBS News Hour 13 Jan 2019, www.pbs.org/newshour. Transcript. 
322 In addition, only the Executive Office was allowed to make treaties with any nation, which would include foreign 
and as well as domestic.  
Constitution of the United States, Article 1 Section 10.  

https://c4ss.org/
http://www.pbs.org/newshour
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However, even the treaties with federally recognised indigenous groups were complicated as 

they were technically contractual and non-self-executing peace treaties.  In addition, as the 

United States deemed the indigenous people, in sovereign fashion, ‘conquered nations’, they 

claimed the land as a ‘right of conquest’, only permitting the indigenous people to live on land, 

which had been set aside for them.323  The non-self-executing status of the treaties gave the 

United States ultimate jurisdiction over the implementation of the terms because they were 

worded as pieces of legislation and failure to obey these laws meant penalties.324  Hence, the 

ability of the United States to, later, remove treaty agreements from indigenous people and 

legally changing their status from domestic dependent nations to that of ‘Wards of State’ during 

the 1870’s when President Grant was implementing his policy of containment and isolation of 

indigenous people under the Act of March 3rd 1871, now called, ironically, Grant’s Peace 

Policy.325 This was reaffirmed in 1988 as Public Law 102, statue 3641.  Unfortunately, at the 

time of cession, neither the O’odham and the Chiricahua Apache were recognised officially 

either as a nation or as antagonistic towards the United States; indeed, both groups welcomed the 

presence of the United States against Mexico.326   Therefore, neither indigenous group received a 

 
Lindsay G. Robertson, Conquest by Law; How the Discovery of America dispossessed Indigenous Peoples of their 
lands, (Oxford University Press, 2005)  
Matthew L. M. Fletcher, ‘Tribal Membership and Indian Nationhood.’ American Indian Law Review 37 no.1 (2012): 
1-18. 
Jessica A. Shoemaker, ‘Complexity’s Shadow: American Indian Property, Sovereignty and the Future,’ Michigan 
Law Review: 115 (2017):531-534 
323 Adam Dahl, ‘Empire of the People: The Ideology of Democratic Empire in the Antebellum United States’ (PhD 
Thesis, University of Minnesota, 2014): 19-20. 
324 Klein, ‘Treaties of Conquest’ 
325 Thirty-seventh Congress. Abrogation of the Treaties -  ‘Chapter 101: An Act to protect the Property of Indians 
who have adopted the Habits of civilized Life,’ (June 14, 1862), 427-428.  
Ely Parker, ‘First Report of US Commission of Indian Affairs,’ (1869), accessed 27 October 2019, www.pbs.org. 
326Fletcher, ‘Tribal Membership.’ 
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treaty, which also excluded them from securing land at the time of cession under the 1830 Indian 

Removal Act.327 

Reaffirmation of dependency of ‘Indian Tribes’328 

 

Frymer claims that the Mexican cession treaties were a continuation of a population control 

policy established during the early Republic, and that the obstacles to land ownership were 

biased in favour of particular groups of the population.329  The claim that the land was devoid of 

private ownership, indigenous or otherwise, was a strong incentive for potential settlers and 

entrepreneurs, who were then able to use the preemption legislation and subsequent 

Homesteading Act to legally purchase the property they had squatted on.  By placing obstacles in 

the legal processes to discourage small private Mexican farmers and indigenous communities 

from establishing rights to their lands, the treaties effectively placed these lands back into the 

public domain cache.330  The advantage to the United States was two-fold, first it encouraged 

 
327 This act worked on the premise that the indigenous group was first recognised as a tribe and then allowed to 
reside on a piece of land designated by the federal government, albeit it in a different part of the territory, and had 
legal protection to keep it. 
Twenty-first Congress. Indian Removal Act - ‘Chapter 148: An Act to provide for an exchange of lands with the 
Indians residing in any of the states or territories, and for their removal west of the river Mississippi,’ (May 28, 
1830), 411-412, accessed 13 August 2018, www.loc.gov, Section 2. 
328 Office of the Law Revision Council; United States Code, accessed 10 November 2021, https://uscode.house.gov. 
329 Frymer, ‘”A Rush and a Push“,’,119. 
330 For more information see Appendix C San Juan de las Boquillas y Nogales Grant. 

§ 71. 

Future treaties with Indian tribes 

No Indian nation or tribe within the territory of the United States shall be acknowledged or recognized as an 

independent nation, tribe, or power with whom the United States may contract by treaty; but no obligation of 

any treaty lawfully made and ratified with any such Indian nation or tribe prior to March 3, 1871, shall be 

hereby invalidated or impaired. Such treaties, and any Executive orders and Acts of Congress under which the 

rights of any Indian tribe to fish are secured, shall be construed to prohibit (in addition to any other 

prohibition) the imposition under any law of a State or political subdivision thereof of any tax on any income 

derived from the exercise of rights to fish secured by such treaty, Executive order, or Act of Congress if 

section 7873 of title 26 does not permit a like Federal tax to be imposed on such income. 

(R.S. § 2079; Pub. L. 100–647, title III, § 3042, Nov. 10, 1988, 102 Stat. 3641.) 
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Anglo-American settlement and second it provided a larger citizenship and tax-paying base for 

the cultural and financial development of the United States.331  A third advantage could be the 

removal of the land base for groups of cession residents resistant to United States sovereignty.332 

In addition, the premise behind many of the settler policies of the nineteenth century was to 

encourage small citizen farmer to invest in the new territorial property both to benefit 

commercial exploitation of the area, and to develop a loyalty base which would participate in the 

political system and pay property taxes, as was established by the Constitution in 1787.  They 

would also defend their property in lieu of the overstretched small professional army which the 

United States could ill-afford to waste at the time.333  Many contemporary writers at the time, 

such as J. Ross Browne and Hiram Hodge, seemed to reflect the belief that only those of 

European heritage were capable of harnessing the resources in an efficient and productive way; 

there were many commentaries by contemporaries who disparaged the indigenous and Mexican 

business practices and work practices.334   The small farmer could then use the preemption laws, 

 
331 Paul W. Gates, ‘An Overview of American Land Policy.’ Agricultural History, 50 no.1 (1976): 222. 
332 Frymer, ‘”A Rush and a Push”,’, 119-120. 
333 President Andrew Jackson, ‘First Inaugural address to Congress. March 4, 1829,’ accessed 9 August 2018, 
www.avalon.law.yale.edu. 
Gadsden Purchase Treaty 
Ely Parker, ‘First Report of Ely Parker U.S. Commissioner of Indian Officers, 1869,’ PBS, accessed 27 Oct 2019. 
www.pbs.org.   
Charles D. Poston, ‘History of the Apaches,’ (Tucson: University of Arizona Special Collections, 1885, call number AZ 
169). 
334 J. Ross. Browne, Adventures in the Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada, (New York: Harper & Brothers Publishers, 1869) 
Hiram C. Hodge, The Hand-Book to Arizona: It’s resources, history, towns, mines, ruins and scenery, (Tucson AZ: 
Arizona Silhouettes, [1877] 1965)  
Flannery Burke, A Land Apart: The Southwest and the American Nation in the Twentieth Century, (Tucson, AZ: 
University of Arizona Press, 2017)  
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and subsequent land laws, such as the homesteading legislation, to claim land, imprint dominant 

Anglo-American culture onto the region.335   

These pieces of land legislation also continued the process of dividing public lands into private 

ownership to the exclusion of many Mexican and indigenous residents.  Frymer explains that the 

‘divide and conquer’ tactics of United States land policies marginalised indigenous cultures as 

they became further removed from each other and their ancestral territories, preventing effective 

rebellion against United States jurisdiction.336  The treaties, as land sales contracts, established 

land as a commodity and a transferable item for the benefit of the United States.  As landowner, 

the United States’ government was permitted to distribute the land according to the needs and 

wants of the country, ideally to the small homesteader, but in reality to land speculators and 

extraction industry entrepreneurs; later this would include also the railroad barons and their 

subsidiaries.  Gates explains that these concepts were contained within all land policies from the 

early Federal Republic and he articulates them as; revenue for the government, settlement for 

new communities, reward land scrips for war veterans, and the expansion of education, 

democratic institutions and to facilitate public works 337  Therefore, irrespective of the claims by 

the private or indigenous owners, the United States utilized their sovereign landowning rights to 

compartmentalize and distribute the land for stability and financial gain.   Interest in the cession 

lands increased after the Civil War and many expansionists applied pressure on the government 

to release land for private sale, with concessions to the squatters already there, which would 

provide funding for infrastructure, such as water and transportation, and to remove the 

 
335 T. Edwin Farrish, History of Arizona, (Phoenix, AZ: The Filmer Brothers Electrotype, 1915-1918), 353-356, Hathi 
Trust https://babel.hathitrust.org . 
336 Frymer, ‘”A Rush and a Push”,’, 119. 
Burke, A Land Apart, 42. 
Shoemaker, ‘Complexity’s Shadow,’ 489. 
337 Gates, ‘Public Land Issues,’ 363-369.   
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indigenous people who were perceived as obstacles to such progression.338  The result of this 

movement was to harness a policy of elimination or reservation for the indigenous cultures who 

resisted such developments, and for the ownership of the Spanish and Mexican grant lands 

referenced in the treaties to be irrefutably determined, releasing additional land for sale.  Thus, 

by effectively ‘vanishing the Indians’ and establishing available public domain lands, the cession 

areas marched with alacrity towards the homogenous goal of Anglo-American cultural 

predominance by the end of the nineteenth century. 

The Mexican Cession treaties of Guadalupe Hidalgo and the Gadsden Purchase extended the 

land policies established in 1785 and 1787 as well as continuing the precepts of the land 

legislation, that is the understanding of sovereign rights, terra nullius, commodification and 

commercial productivity of the land, the claim of squatter rights and preemption, and the 

promotion of the Jeffersonian democratic ideas.  The specific wording of the treaties permitted 

the United States to establish legally recognised control over land which was presumed to belong 

wholly to the country.  However, the United States also wanted to establish uncontested 

legitimacy over the land purchase, and to do this they needed to discredit any previous use of the 

land and those who lived there.  They were able to utilise the wording of the treaties, supported 

by previous legislation, to validly prove their claim and right to the region, as well as their 

actions to promote the region for Anglo-American development. 

 

 

 

 
338 Gates, ‘An Overview,’ 218-220. 
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Chapter Five 

Water: The Life Source 

Introduction 

Water is one of the most important resources in the desert, and when managed well, can 

adequately provide for most of the population in the area.  The indigenous people of southern 

Arizona, as well as Sonoran Mexicans who learned from them, knew well the techniques needed 

to conserve this precious resource.  A problem arises when more people infiltrate the region with 

water-rich demands for specific activities, in a region that currently experiences less than 12 

inches/30 cm of rain a year.339  The activities which the incoming Anglo-American population 

brought with them after acquisition of the region in 1853, included mass transportation, large 

grazing herds, hydraulic mineral extraction, as well as more intense European agricultural 

practices, which further encouraged an increase in and denser population.  Tucson, for example, 

grew from approximately 600 people when Parke went through the area in 1854, to 3,000-4,000 

people in the 1870’s, and as high as 8,000 in the 1880’s because of its location next to the Santa 

Cruz River where it surfaces and the development of the commercial mining, ranching and 

accompanying transportation industries. By the 1930’s Tucson was a little under 500,000. 340 In a 

desert region, such as southern Arizona, the result of this increased burden upon the limited 

 
339 ‘Average rainfall: Tucson,’ United States Climate Data (2021) www.usclimatedata.com. 
340 Jay J. Wagoner, Early Arizona; Prehistory to Civil War, (Tucson, AZ: University of Arizona Press, 1975), 8. 
Hiram C. Hodge, 1877: Arizona As It Was: Or the Coming Country; Notes of Travel During the Years 1874, 1875, and 
1876, (Chicago, Illinois: The Rio Grande Press, Inc Hinton, [1878] 1965), 153-155. 
Patrick Hamilton, The Resources of Arizona: Its mineral, Faring and grazing lands, towns and mining camps; its 
rivers, mountains, plains and mesas; with a brief summary of its Indian tribes, early history, ancient ruins, climate 
etc, etc.  A Manual of Reliable Information Concerning the Territory, (San Francisco: AL Bancroft & Co. Printers, 
1881), 44-45. 
Flannery Burke, A Land Apart: The Southwest and the American Nation in the Twentieth Century, (Tucson, AZ: 
University of Arizona Press, 2017), 272. 
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water resources meant that those who had the technological ability and the supporting legislation 

to harness this resource also had the ability to profit from it at the expense of others.  In the 

nineteenth century, water, became a highly sought-after commodity and was the epicenter of 

many of the relationships between the Anglo-Americans and the indigenous inhabitants.  

However, this relationship was uneven and favoured those who had the tools with which to 

harness the water and, also, the ability to navigate through the legal establishment of the United 

States to secure their jurisdiction over the land which contained access to water. 

Despite the scarcity of such a valuable resource as water, Anglo-Americans were able to 

establish in the region because of government incentives through legislation, such as the Desert 

Land Act of 1877, and the establishment of communication networks across the region.  These 

communication networks were often located along the navigable river valleys of the Santa Cruz 

River and the San Pedro River.  These rivers had been used for centuries by the indigenous 

people, and, they were also instrumental in developing the Anglo-American extraction industries 

as well as providing a means of immigration into the region.  This meant that resources, such as 

water, became increasingly sought after, the over-used, and as a result, more depleted.  The 

indigenous populations bore the brunt of this increased Anglo-American activity on their 

traditional lands and saw their own ability to effectively manage their landscape eroded because 

of their inability to hold any legal standing within Anglo-American society.  This lack of legal 

jurisdiction over their traditional lands meant that they were unable to maintain their traditional 

ways of living, while watching their ancestral lands suffer from over-exploitation.  They were 

also excluded from their traditional livelihoods and were eventually forced into adapting their 

lifeways to prevent further erosion of their society; the O’odham were marginalized and accepted 

wage-labour practices, and the Apache became reservation residents.  The reservations 
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themselves were an ongoing policy by the United States during the nineteenth century, which 

created designated areas of land in which the indigenous people were expected to reside.  For the 

Apache in Arizona several smaller reservations were established in the 1870’s, ostensively to 

‘protect’ the Apache from persecution by the Anglo-Americans, but in reality as a move to 

segregate the indigenous people from potentially lucrative lands which the Anglo-Americans 

coveted.341  The Chiricahua Apache and the Wa:k O’odham had land reserved for them in 1872 

and 1874 respectfully.  

Indigenous use of water sources 

The two main river valleys in southern Arizona, the Santa Cruz and the San Pedro, and their 

tributaries, mainly the Sonoita River and Babacomari Creek, were important locations for the 

indigenous people, particularly the O’odham.  The Chiricahua Apache also obtained their water 

from arroyos and canyons on the desert floor as well as the mountain springs in their traditional 

lands.  The various water sources were used to provide food from specific agricultural practices 

of the region, and were good locations for camps and settlements, however, after contact these 

water sources became more depleted because of specific European uses for water resources. 

The use of the water resources by the indigenous people of southern Arizona was markedly 

different from the way in which the incoming Europeans used and codified it in legislative 

measures.  Initially, the Europeans used the waterways as trailways which provided much needed 

water sources, but they were soon exploited to increase the European footprint in the area.  First, 

the Spanish missions established their foothold, with the supplemental garrisons for protection, 

 
341 Ely Parker, First Report of Ely Parker U.S. Commissioner of Indian Officers, accessed 27 October 2019 
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then, secondly, the United States, established their foothold by utilizing the seemingly 

abandoned missions and rancherías of both the indigenous and Spanish and Mexican ranchers, 

all of which depleted the water sources in the area.  However, the indigenous people of the 

region had a specific way in which their water sources were used so that they could sustain life 

for the communities, and still be replenished by the natural weather patterns.  Their way of life 

worked in conjunction with water provision and did not strip the area of water to replicate a 

European style way of life, which in arid environments was extremely water exhaustive, at the 

expense of harmony and the traditional environmental balance. 

Water and the O’odham  

The O’odham of the desert have made use of the sparse water supplies for centuries.342 Their 

nomadic and semi-nomadic traditional lifestyles are suited to the seasonal desert precipitation 

levels, and they have adapted various techniques of harnessing this water to allow them to 

survive in the arid desert conditions.  The nomadic Hia C’ed O’odham used their knowledge of 

water reservoirs along the desert trails travel to the Sea of Cortez to collect salt for trading to 

supplement their desert diet of cacti, desert plants and small animals with cultivated foods from 

other indigenous groups.343   The Tohono O’odham practiced the ‘two-village’ seasonal rotation 

method, which meant that they went into the mountains during the arid summer months relying 

on water trapped in cracks and crevices of the mountains, called tinajas, or water basins or tanks 

 
342 James E. Officer, Mardith Schuetz-Miller, Bernard L. Fontana eds. 1996. The Pimeria Alta: Missions and More. 
(Tucson AZ: The Southwester Mission Research Center, 1996), 23-26. 
Dianna Jennings, ‘Together, We Will Succeed: T-W:EM AT O'NATO,’ Rural Cooperatives Magazine, (March/April 
2015): 10-11. 
343 Gayle Harrison Hartmann, Mary Charlotte Thurtle and Gary Paul Nabhan, ‘Native Peoples of the Tinajas Altas 
Region: Prehistory to Present,’ in Last Water on the Devil’s Highway: A Cultural and Natural History of the Tinajas 
Altas, eds. Bill Broyles, (Tucson AZ: University of Arizona Press, 2014), 43-75. 
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and collected water in ollas or hollowed gourdes.344  They then went down into the valleys and 

the swollen arroyos after the summer monsoon season to divert water into flood plains to grow 

their seasonal crops.345   

The O’odham people, including their ‘cousins’ the Sobaipuri, are possibly the descendants of a 

strong irrigation culture known as Hohokam, or Huhugam, who practiced ak-Chin or flood 

farming agriculture mainly along the Gila and Salt Rivers.346  ak-Chin or flood farming 

techniques were where the waters of a river or a seasonal arroyo were diverted via a channel into 

a ‘holding’ area, during the ‘wet’ or monsoon season, and then channelled to irrigate crops 

planted in the area. The Hohokam were also well known for their extensive and technologically 

advanced irrigation ditch farming which were so well engineered that many are still use today.347 

It is believed that the Sobaipuri O’odham practiced the closest ‘Huhugam’ system of agriculture 

further to the south of the region, in their communities along the San Pedro River.   The 

O’odham practiced flood farming to cultivate such desert plants as bean, squash, corn and cotton 

in the flooded arroyos, to supplement their desert foraging diets.348  It was only when the 

indigenous populations were first introduced to European cultivation practices and crops by the 

Spanish missionaries during the eighteenth century, and later when they were forced to cultivate 

European crops on the San Xavier Reservation, did the traditional practices of hunting and 

 
344 Hartmann et al, ‘Native Peoples,’ 46-52.  
345 Dennis Gilpin and David A. Philips, Jr., The Pre-historic to the Historic Transition Period in Arizona circa 1519-
1692,  (Phoenix, AZ: State Historic Preservation Office, nd), 28, 32-34. 
346 ‘Tohono O’odham History 1916 to Present,’ Tohono O’odham Nation, accessed 1 October 2017, www.tonation-
nsn.gov.   
347 The Hohokam built an irrigation system between the two rivers which consisted of a canal network estimated 
to be over 400 miles long, irrigating over 70,000 acres of land from the thirteenth to the fifteenth centuries.  
Jerry B. Howard and Gary Huckleberry, ‘The Operation and Evolution of an irrigation system: The East Papago 
Canal Study’ Soil Systems Publications in Archaeology No. 18 (1991) 
Thomas E. Sheridan, Arizona: A History, (Tucson AZ: University of Arizona Press, 2012), 22.   
348 Jennings, ‘Together, We Will Succeed’ 
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gathering nomadic existence and flood-farming disappear, along with access to traditional 

foods.349  By the early twentieth century the O’odham began to develop commercially viable dry 

farming techniques for European crops, such as cotton, and advocated for a larger land area to be 

added to their new O’odham Reservation centred around the town of Oasis, now Sells; they were 

also concerned about encroaching Anglo-American cattlemen and wanted to secure their land 

and resources on it.  They still use their traditional knowledge of how to harness water resources 

when they built ditches across their land to prevent flood waters from spilling into their 

European style agricultural and grazing lands as can be seen at the San Xavier Mission 

Reservation and the indigenous lands in Marana, northwest of Tucson.350  

The traditional crops, such as squash and bean as well as some cotton, which were grown for 

subsistence, supplemented the foraging diet of deserts plants such as the prickly cactus, saguaro 

cactus and seed pods of the mesquite and palo verde shrubby trees.351  This diet was low in 

carbohydrates which grain and wheat-based diets often supply in large amounts, low in glucose 

and also helps to reduce blood sugar levels while maintaining correct insulin levels.352  When the 

 
349 In 1887 the Dawes Allotment Act was enacted on the San Xavier O’odham Reservation, which required 
communal tribal land to be divided into individual allotments for personal cultivation.  However, the reservation 
O’odham also practice a Spanish tradition of dividing property among the heirs upon death, meaning that the 
allotments began to be divided into ever-diminishing segments, preventing any type of sustainability and an 
inability to supplement diets with desert food-crops also  
Forty-ninth Congress, Dawes Settlement and Allotment Act – ‘An Act to provide for the allotment of lands in 
severalty to Indians on various reservations, and to extend the protection of the laws of the United States and the 
Territories over the Indians, and for other purposes,’ (February 8, 1887), accessed 12 July 2018, 
www.ourdocuments.gov.   
Oblasser, Fr Bonaventure Files 1905-1937, ‘Records and writings from Father Bonaventure,’ Arizona Historical 
Society, Tucson, no. AHS AZ 554. 
Jennings, ‘Together, We Will Succeed’ 
Alyssa Landry, ‘Ulysses S. Grant: Mass Genocide Through ‘Permanent Peace’ Policy,’ News Maven, 2016, 
https://newsmaven.io.   
Debbie Weingarten, ‘The Desert Blooms’.  Rodales Organic Life, 2 no. 6 (November 2016): 78-85. 
350 Oblasser ‘Records and writings,’ Papago Farmers Association notes.     
351 Hartmann et al, ‘Native Peoples,’ 52. 
352 Jennings, ‘Together, We Will Succeed’ 
Weingarten, ‘The Desert Blooms’ 

http://www.ourdocuments.gov/
https://newsmaven.io/
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O’odham people began to cultivate wheat, and other European commercial crops, for economic 

subsistence, flood farming became obsolete because of the low yields it produced.  This was 

coupled with growing commercial cotton, so that all available labour and land was turned over to 

the European agricultural practices.  In addition, factors such as reservation life, water and 

market pressures, led to the O’odham embracing wage-labour earning instead of maintaining 

their traditional subsistence farming.353  This, in turn, reduced the incentive to cultivate 

traditional foods which were supplemented with European foods that were readily available and 

bought with wage-dollars.  Within a couple of generations of this change, obesity and diabetes 

now plague the Tohono O’odham Nation.   

Currently, the O’odham communities of southern Arizona are not only fighting for increasingly 

scarce water supplies, but are also experiencing a major health crisis; nearly half of the Tohono 

Papago are suffering from diabetes because they were forced to adopt to a non-traditional, 

western, diet.354  It is estimated that the nation has some of the highest percentages of diabetes 

sufferers in the world.355  Fortunately, there is a small but growing interest in re-discovering the 

value of desert crops again among the Tohono O’odham, as well as Pima County Parks and 

Recreation and the state and national parks systems.  Displays and classes have been presented 

illustrating the techniques used to harvest the desert plants and the different foods which can be 

made from them, such as cookies made from mesquite flour and cactus juice and grilled tepary 

beans packed with protein which were used while travelling across the desert.356  In addition, 

 
353 Jennings, ‘Together, We Will Succeed.’ 

Landry, ‘Ulysses S. Grant.’ 
Weingarten, ‘The Desert Blooms.’ 
354 Colin Samson, A World You Do Not Know: Settler Societies, Indigenous Peoples and the Attack on Cultural 
Diversity (London: University of London Press, 2014), 179-180, http://humanities-digital-library.org. 
Weingarten, ‘The Desert Blooms’ 
355 Jennings, ‘Together, We Will Succeed’ 
356 Authors own experiences with the Arizona Parks and Recreation, 2014.  
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while members of the nation, such as Gabe Mendoza and the San Xavier Cooperative 

Association are encouraging a return to traditional crops and food sources, commercial 

companies in southern Arizona such as Cheri’s Desert Harvest in Tucson and Arizona Cactus 

Ranch in Green Valley on the Santa Cruz River are introducing the general public to the health 

benefits and unique taste of indigenous desert plants.357 

The Chiricahua Apache 

The Chiricahua Apache were very protective of their sparse water sources.  The Chiricahua 

Apache were nomadic and used many hidden locations in the mountains in and around the east 

southern Arizona.  Their territory included two vast valleys, the San Simon and Sulphur Spring 

valleys which are crisscrossed by multiple canyons and crevices, fed by arroyos from some of 

the springs and snows which descend from the surrounding mountain ranges, predominantly the 

ranges of the Chiricahua, Dos Cabezas, Dragoons, Mule and Huachuca Mountains of southern 

Arizona and the Sierra Madres of the Sonoran/Chihuahua border in Mexico.  Unfortunately, for 

the Chiricahua Apache, this area was also considered valuable by the incoming Anglo-

Americans for grazing and transport needs. Later, when precious minerals were discovered, the  

water sources became particularly valuable as they were needed for the mining industry.  In 

addition, this area was also used by Army garrisons to protect the miners, travellers and settlers 

from any raiding attacks by the Apache groups of southern Arizona, which also required large 

amounts of water.  This intrusion into Chiricahua territory resulted the depletion of their previous 

 
Weingarten, ‘The Desert Blooms’ 
357Cheri’s Desert Harvest in Tucson, www.cherisdesertharvest.com 
Arizona Cactus Ranch in Green Valley, www.arizonacactusranch.com 
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http://www.arizonacactusranch.com/
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water sources by the Anglo-Americans, which in turn, caused many disputes between the two 

groups, culminating into the Apache wars of the 1870’s to 1880’s.   

One point through which most travellers went was a saddle between the Dos Cabeza and 

Chiricahua Mountain ranges, called Apache Pass, which brings the traveller into the grassy 

valley of Sulphur Springs, part of the northern territory of the Chiricahua Apache.  This valley of 

vast grazing lands was very attractive to incoming ranchers, who supplied the United States 

Army and miners, which established on the mountains to either side, with beef products.  

Unfortunately, increase in traffic through Apache Pass began to compromise the water supply at 

Apache Spring nearby, long used by the Apache as a major watering point.358  In 1861, and again 

in 1862, the Army encountered agitated Chiricahua Apache and they clashed near Apache 

Pass.359 The result of these two confrontations was the establishment of Fort Bowie to protect the 

water source and the pass from further hostile relations, but it also prevented the Apache from 

using the area as they were no longer welcome in the area.360 Unfortunately, it also meant that 

the surrounding water supplies began to deplete, as it was used up by the Anglo-American 

 
358 When Lt. John G Parke and his survey team stopped at Apache Spring, he admitted that they drank so much 
water that they ran it dry during their stay there (Parke, Report of Explorations, 13-14). 
John G. Parke, Report of Explorations for that Portion of Railway Route near the Thirty-second Parallel of Latitude, 
lying between Dona Ana, on the Rio Grande, and Pimas Villages on the Gila, (Washington: Government Printing 
Office, 1855), 13-14. 
359 The Bascom Affair, in 1861, was a series of unfortunate events at Apache Pass, which pitched an inexperienced 
Lt. George N. Bascom against the Chiricahua war leader Cochise over the kidnapping of the stepson of an Anglo-
American farmer.  The end result was Cochise being captured, falsely accused of kidnapping, escaping and a series 
of hostage taking and execution in this tit-for-tat encounter between the U.S. Army and Cochise.  This was 
compounded in 1862 when Cochise ambushed a Union supply train at Apache Spring.  The Apache were defeated 
by the early use of a Howitzer on their warriors, which severed any remaining amicable relations between the 
Chiricahua and the United States army for a decade.  A year later Fort Bowie was established to protect this 
important watered passage across southeastern Arizona. 
Dan L. Thrapp, The Conquest of Apacheria, (Norman, OK: University of Oklahoma Press, 1967), Chapter 2. 

Jay J. Wagoner, Arizona Territory 1863-1912: A Political History, (Tucson, AZ: University of Arizona Press, 1970) 
Robert M. Utley, A Clash of Cultures; Fort Bowie and the Chiricahua, (National Park Service, Washington D.C., 
1977), 20-36. 
360 Wagoner, Early Arizona, 243-244. 

Utley, A Clash of Cultures, 7 



 

140 
 

extraction activities in the area, and thus denuded the Apache of guaranteed water supplies in the 

region.  As more people began to settle the area this led to a greater destruction of the indigenous 

environment, which naturally led to greater attempts by the Chiricahua Apache to remove the 

newcomers from their land.361   

As a ‘conquering’ nation, that is, a nation which believed that it had decisive power over all the 

territory including the inhabitants, the United States claimed all the land and the water resources 

within the region when they signed the Gadsden Purchase Treaty with Mexico in 1853.  As the 

sovereign nation they determined who would be eligible to access the water sources in the region 

and how it would be distributed.  The indigenous populations who inhabited the area and had 

practiced water conservation and preservation techniques for centuries were not referred to when 

the water resources were harnessed, nor were their needs met when they were dismissed as non-

entities in the Anglo-American development of the region.  Indigenous people were not given 

any water rights and their needs were not taken into consideration when land distribution was 

implemented to encourage water-reliant commercial activity in the region.  The most important 

piece of legislation was the Desert Land Act of 1877 which codified water resources, attempted 

to encourage private water reclamation initiatives and reiterated various ideologies which 

designated water as a commodity.  At the heart of many disputes in southern Arizona, including 

ones between Anglo-Americans, were the laws which governed water supplies and land in the 

southwest territories, and these caused many to lay claim to water sources despite the legal 

jurisprudence, often relying on the confusing hybrid water legislation to justify land claims and 

water extraction rights. 

 
361 John G. Bourke, On The Border with Crook, (Lincoln, Nebraska: University of Nebraska Press, [1891] 1971) 
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Water legislation 

Water as an integral part of survival in the arid conditions of the northern Sonoran Desert in 

southern Arizona was recognised early in the territorial years as being a limited resource which 

could stall the Anglo-American development of the region. Even as late as the 1890’s it was still 

noted that the important watering points in southern Arizona were few and far between but were 

considered crucial in the Anglo-American development of the region.362  Various legal policies 

were engaged to enhance the viability of the water resources of the region, and to provide 

incentives to private individuals and business to remove any barriers or concerns that might be 

raised when considering water supplies. During the late 1800’s the Army southern Arizona 

became increasingly focused on the Chiricahua Apache, particularly as the O’odham did not 

clash with them and remained at peace with the local population, indeed they were also victims 

of Apache raiding on various occasions during this time period. 363 One of the problems which 

southern Arizona had was how water, and land with water, was to be distributed, and what 

constituted and was considered as a public or private supply of water.  The resource had to be 

codified and terms defined to provide a definitive understanding of the nature of the water 

source, and thus determine the use and ownership of each type of water source.  Legislation was 

developed to encourage experimentation and to develop various ways to harness the water 

sources of the region.  Certain acts, such as the pivotal Desert Land Act of 1877 and subsequent 

similar acts, permitted applications for large areas of land with which to develop commercial 

activities and enhance the Anglo-American use of the area. 

 
362 A.F. Bandelier, Final Report of Investigations Among the Indians of the Southwestern United States carried on 
mainly in the years from 1880 to 1885: Part II, (Cambridge University Press, 1892), 23. 
363 Donald Worster, Rivers of Empire: Water, Aridity, and the Growth of the American West, (New York, NY: Oxford 
University Press, 1985), 4-5. 
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Water legislation in southern Arizona represents a combination of English and Spanish common 

law and established Federal legislation of the United States.  Common law determines that all 

water is for common usage and is protected from private claim.364  Therefore, property rights are 

separate from water rights, however, landowners whose property abuts a water source are 

permitted to extract just enough water to provide for the needs of whatever industry the 

landowner engaged in, such as agriculture and mining, and is called riparian rights.365  However, 

the United States Mining Act of 1866 legislated that riparian rights were transferred to the 

Federal government, but water rights, or exclusive access to water for abutted property, was 

permitted if the property was claimed before 1866.366  In southern Arizona this was further 

complicated by adherence to the prior appropriation doctrine, codified in the 1864 territorial laws 

of Arizona collectively called the Howell Code.367  Codifying prior appropriation as a ‘first in 

time, first in right’ doctrine, meant that even after 1866 those whose property bordered a water 

source had riparian rights, and were not required to allow others to traverse their property to 

reach the water source.  Even by 1916, after statehood, there were no mandated easement 

requirements for common access.368  This had been challenged in the Arizona Territorial 

Supreme Court in 1888, in the Clough v. Wing case, but the court determined that prior 

appropriation and extraction-of-water rights for the ‘beneficial use’ of irrigating the property 

 
364 Although in the Spanish colonies this was codified in the Recopilación de leyes de reynos de las Indias, the laws 
of the Spanish colonies. 
Thomas E. Sheridan, Landscapes of Fraud: Mission Tumacacori, The Baca Float, and the Betrayal of the O’odham, 
(Tucson, AZ: University of Arizona Press, 2006), 90-91. 
365 William L. Staudemaier, ‘Arizona Groundwater Law,‘ The Water Report: Water Rights, Water Quality and Water 
Solutions in the West, 33 (2006): 1-11.   
366 Worster, Rivers of Empire, 107-108. 
367 Howell Code – ‘The Howell Code: adopted by the First Legislative Assembly of the Territory of Arizona, 26 
September – 10 November 1864,’ (Prescott, AZ: Office of the Arizona Miner, 1865), accessed July 20, 2018, 
https://ualawlib.omeka.net,  Article 22 and Chapter 55, Section 17. 
‘History of Water Management,’ Arizona Water, accessed 5 July 2019, www.azwater.gov .  
368 A. E. Chandler, ‘The Appropriation of Water in California’. California Law Review 4 no. 3 (2016): 206-215. 

https://ualawlib.omeka.net,c/
http://www.azwater.gov/
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were legal and permitted.369  The result of these decisions meant that first, disputes ensued 

between landowners over who could do what with the water that they believed they had rights to, 

and what type of water could be used for what purposes, particularly when the monsoon rains 

brought floods to the region and surface water to many ‘dry’ rivers.  The second result was that 

any person who had legally recognized ownership rights to prime property, which included 

access to a secure water source, was entitled to claim any amount of the water for their own 

needs under the ‘prior appropriation and beneficial use’ entitlements.370  This led to some very 

extensive paper chases and legal proceedings, particularly on behalf of landowners claiming 

Spanish and Mexican grant land with river access from before the Mexican Cession.  The Mining 

Act of 1866 also solidified the Public Trust Doctrine which the United States adopted 

representing the Spanish and English understanding that all flowing water was for public, and 

general, use, and belonged to the state, and not to private entities.371    

Image 5.1 

 

Howell Code 1864, Bill of Rights, Article 22372 

 

 
369 Worster, Rivers of Empire, 108. 
Arizona Water, ‘History of Water Management.’ 
370 Chandler, ‘The Appropriation of Water,’ 2016-215. 
Linda Mayro, ed. with contributions by Micaela K. McGibbon, Ranching in Pima County, Arizona: A Conservation 
Objective of the Sonoran, accessed 23 September 2017, www.pima.gov. 
371 Thirty-ninth Congress.  Lode Mining Act – ‘Chapter 262: An act granting the Right of Way to Ditch and Canal 
Owners over the Public Lands, and for other Purposes,’ (July 26, 1866), 251-253, accessed 23 July. 2021, 
https://digitalcommons.csumb.edu, Sections. 5, 8 and 9. 
372 University of Arizona, Digital Collections, accessed 21 July 2018, https://arizona.app.box.com/v/CLL-Howell-
Code-1964. 
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Image 5.2 

 

Howell Code 1864, Chapter 55, Section 17373 

 

Image 5.3 

 

Lode Mining Act 1866 Section 5374 

 

Image 5.4 

 

Lode Mining Act 1866, Sections 8 and 9375 

The Public Trust Doctrine, which was later absorbed into the Arizona State Constitution in 1912, 

was developed from the federal water rights, where the federal government retains certain rights 

to interstate water systems.  Arizona water laws reflect this in the state version by declaring that 

the “beds of all watercourses located in the state” were the property of the state for the common 

 
373 University of Arizona, Digital Collections, accessed 21 July 2018, https://arizona.app.box.com/v/CLL-Howell-
Code-1964. 
374 https://digitalcommons.csumb.edu accessed 23 July 2021. 
375 https://digitalcommons.csumb.edu accessed 23 July 2021. 
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use of all people within the state, except [my italics] that which is claimed by prior 

appropriation.376  However, in southern Arizona this was not as clear-cut as it would appear; one 

of the more important rivers in southern Arizona, the Santa Cruz River, has surface water for 

only 6 miles near Tucson, the remainder of the river flows underground until it’s confluence with 

the Gila River.  This would seem, therefore, not to be considered as a surface river, appearing to 

be either subsurface or underground water, however, technically it is still considered a river 

because it has continual, albeit subface, flow from its headwaters to the confluence with the Gila 

River.377   

The differences between surface, subsurface and groundwater in Arizona were extremely 

important in determining how the water resource was to be utilized.  As water rights were 

important, the laws needed to confirm their water source definitions and establish jurisdiction of 

public water sources, as well as determining what construed private resources, which Arizona 

did in the 1904 court case of Howard v. Perrin.378   Currently, Arizona recognizes that any water 

flowing, either perennial or intermittently, whether underground, in canyons and any lakes or 

ponds as surface or subsurface water, is legislated as separate from groundwater.379  Therefore, 

groundwater was, and is, identified as a separate water system that is not connected to any 

surface or subsurface flow of water.  This was updated in 1981 to clarify that groundwater falls 

under the Public Trust Doctrine, however, until groundwater is actually pumped to the surface, it 

is common law property.380  Arizona property law indicates that any landowner is permitted to 

 
376 Dr. Sharon Megdal, Joanna Nadeau and Tiffany Tom ‘The Forgotten Sector: Arizona Water Law and the 
Environment’. Arizona Journal of Environmental Law and Policy, 1 no.2 (2011): 261. 
377 Arizona Water, ‘History of Water Management.’ 
378 Arizona Water, ‘History of Water Management.’ 
379 Arizona Chamber Foundation, Water in Arizona: Our Past, Present and Future, (Arizona Chamber Foundation, 
2005), 2-3. 
380 Arizona Water, ‘History of Water Management.’ 
Megdal, Nadeau and Tom, ‘The Forgotten Sector,’ 243-277. 
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drill a well on their property to draw groundwater for their own use and neighbours cannot 

accuse them of stealing water from them. During the late nineteenth century and early twentieth 

century many business ventures did not perceive that there was a direct connection between the 

water table, groundwater and surface water, they considered these to be separate sources, and as 

such exploited their ability to draw from the aquifers on their private land, failing to understand 

that this ultimately impacted the levels of water in the rivers and generally in the area. 381  

Unfortunately, this has led to a significant decrease in the underground aquifers, and currently 

wells on private land are required to be dug deeper each year to tap any remaining water 

sources.382 

These legal definitions were very important at the turn of the twentieth century because the 

United States, attempting to develop the southwest for agriculture, passed the National 

Reclamation Act in 1902, and the Reclamation Act for Municipalities in 1906 to allow mass 

damming, irrigation and water storage projects to be developed in arid regions by government 

organisations.383  These projects resulted in the Theodore Roosevelt Dam and Reservoir, the 

Coolidge Dam, the San Carlos Dam, all located close to Phoenix and the San Carlos Apache 

Reservation, and later projects such as the Hoover Dam on the Colorado River, to be built at the 

expense of private and reservation land.  For southern Arizona this permission meant that 

projects such as the Theodore Roosevelt Dam (1906-1911) were sanctioned by the government.  

Despite the advantage of additional wage-labour employment for the Apache on the San Carlos 

Reservation out of which some of the reservoir was carved, it also meant that for some Apache, 

 
381 Megdal, Nadeau and Tom, ‘The Forgotten Sector,’ 243-377. 
382 John C. Weaver, The Great Land Rush and the Making of the Modern World, 1650-1900, (Montreal, Canada: 
McGill Queens University Press, 2003), 351-352. 
Arizona Site Stewards Conference, July 2016 
383 Worster, Rivers of Empire, 170-171.  
Arizona Water, ‘History of Water Management.’ 
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specifically the Arivaipa Apache, a relocation to another part of the reservation where they had 

to reestablish their farms on more marginal land. After the dam was built, the San Carlos Apache 

constructed over 20 dams and irrigation projects to help enhance their agricultural subsistence.  

However, after the abolition of the rationing system in 1902, the Apache turned from agriculture 

to ranching, recognizing the economic viability of cattle raising when they leased grazing lands 

to Anglo-American ranchers.  The San Carlos Apache have since come very successful cattle 

ranchers, which significantly supplements the wage-labour and recreational revenues of the 

reservation. 384   

The push by the United States to settle vast areas of public lands by private individuals in the late 

nineteenth century is reflected in the legislation they passed designed to enhance possibilities for 

ordinary Anglo-Americans to invest in their own private land in the newer territories.  These acts 

stemmed from the provisions in the Homestead Act of 1862, which established 160 acres as the 

ideal size of land to establish a small holding on.  Unfortunately, as many discovered, the arid 

conditions of the southwest required larger acreage to realise an economical profit from the land.  

In addition, much of the region of southern Arizona did not have reliable or perennial water 

sources near the land parcels available for purchase.  Therefore, important legislation specifically 

designed for arid areas was passed, based upon the requirements of the Homestead Act, with the 

Desert Land Act of 1877 setting the precedence. 

The Desert Land Act 1877 – Pivotal legislation 

 
384 Edward H. Spicer, Cycles of Conquest: The impact of Spain, Mexico and the United States on Indians of the 
Southwest, 1533-1960, (Tucson AZ: University of Arizona Press, 1967), 250-261. 
‘Sovereignty 1.0,’ San Carlos Apache, accessed 21 April 2018, www.sancarlosapache.com.  
Unfortunately, with the construction of the San Carlos reclamation project during the 1930’s the San Carlos 
Apache lost yet more of their land to house migrant white labourers who helped to build the project.  
Worster, Rivers of Empire, 173, 224. 
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The 1877 Desert Land act was a lynchpin and a watershed for land policy for Anglo-American 

development of southern Arizona towards the end of the nineteenth century.  It was a lynchpin 

because it brought together all previous and future new lands and arid lands policies which then 

impacted land use in Arizona.  It was a watershed because it changed the national perception of 

Arizona into being seen as a potentially productive region which could, realistically, contribute 

to the productivity and industry of the nation.  Prior to this revelation, visitors to the region had 

written disparagingly about the area, but this began to change once resources began to be 

commercially developed and as resource extraction was given sanction, and finances, by the 

Federal government. 

The Desert Land Act was a single-page piece of legislation in the statute books of the 44th 

Congress, but one which spurred subsequent and more extensive legislation and a movement in 

Arizona to encourage settlers to reclaim as much land as they could under the provisions of this 

and previous settler acts, particularly the 1862 Homestead Act upon which it was based.  The act 

itself is very simple, allowing eligible citizens to claim up to 640 acres of desert land, and which 

gave them up to 3 years to establish successful irrigation methods onto the land to make it 

potentially agriculturally productive.385  The cost was a small fee of 25 cents per acre for 

registering the claim, and a further $1.00 per acre to receive for the perfect title to the claim, 

provided all the proofs and affidavits had been approved by the General Land Office.  The 1862 

Homestead Act required $1.25 per acre and had the same citizenry requirements.  However, it 

limited applications to 160 acres only, 5 years were permitted for improvements for gaining full 

 
385 The size of the land parcels consisted of one regulated section of the squares created by the Public Land Survey 
System under the Land Ordinance Act of 1785, which reinforced the United States claim of sovereignty to divide 
the land into parcels.   
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title, and only a 6-month residency on the land was required. 386  If the provisions of the 

application were not met after five years of the claim was, the land will then revert back into the 

public domain cache.387  The act also reiterated the sovereign status of the United States over 

land by permitting the federal government to retain any land deemed as mineral or timber 

land.388 

Image 5.5 

 

Desert Land Act, 1877389 

 
386Thirty-seventh Congress. Homestead Act – ‘An act to secure homesteads to actual settlers on the public domain. 
May 20, 1862. Accessed 24 Jun 2021. www.docsteach.org 
Forty-Fourth Congress. Desert Land Act – ‘Chapter 107: An act to provide for the sale of desert lands in certain 
States and Territories,’ (March 3, 1877), 377, accessed 11 January 2020, www.loc.gov. Section 1. 
387 Desert Land Act, Section 1. 
388 Desert Land Act, Section 2 and 3. 
389 https://digitalcommons.csumb.edu accessed 23 August 2019. 
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The distinguishing features of this act, when compared with the Homestead Act of 1862, is that 

the land claim areas are significantly larger, 640 acres instead of 160 acres, and cheaper, $0.25 

per acre instead of $1.25 per acre, and that the provision of providing water to this area was 

central to the claims.390  The act stipulates that claimants have access rights to public surface 

water, such as lakes, rivers and other sources, provided they were non-navigable, and that only 

the amount needed for irrigation purposes was permitted to be extracted.391  In 1877 it was 

assumed that all land not claimed prior to this act was public domain and therefore available for 

settlement when released by the government.  This became complicated when the Spanish and 

Mexican grant lands were confirmed and many private individuals who had used the Homestead 

and Desert Land Acts to claim land had their claims revoked due to legally established prior 

ownership. 392   

The distribution of arid land parcels to individual citizens was designed to prohibit larger land 

speculators from establishing vast claims on the land, while encouraging the democratic ideal of 

providing property for small farmers.  The release of these cheap and extensive public land 

parcels in southern Arizona indicated to many that the lands were viable for development, and all 

that was needed was a bit of water management to encourage crops and grasses to grow.  It was 

deemed that this act was beneficial for the territory because the citizenship requirement would 

 
390 Homestead Act, Sections 1 and 10.  
Desert Land Act, Section 1. 
391 Desert Land Act, Section 1. 
392 The family of Luis Acuña were victims of the Baca Float evictions in 1919.  Acuña received the title to his 1886 
land claim in 1896, however after he died in 1911 it became more obvious that the family were to lose their land 
because of the Baca Float issues.  The BLM later indicated that either the title was incomplete or that the family 
did not take advantage of the 5 year protest period before and after evictions, thus forfeiting their property  
Patricia Precido Martin, Beloved Land: An Oral history of Mexican Americans in southern Arizona. Tucson AZ: 
University of Arizona Press, 2004), 123-126. 
Court cases included Perrin v. United States 1898, Camou v. United States 1898, Herrick v. Boquillas Land Company 
1901/1906 and Boquillas Land and Cattle Company v. Curtis, Curtis, Curtis & Summers 1909 involved prior 
appropriation and titles to land during and after the Courts of Private Land Claims. 
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encourage more settlers with Anglo-American ideals, encourage private investment in the 

stability of the area, and thus import greater numbers of Anglo-American tax-payers who would 

enhance the chances of statehood for the territory in the future by diluting the Hispanic cultural 

identity which was prevalent at the time.393 

Unfortunately, the scarcity of water and the extreme cost of bringing equipment into such a 

remote area were cost prohibitive for many small independent farmers, and eventually, much of 

the ‘homesteaded’ land fell into the hands of larger mining and cattle concerns.394  However, 

those who were able to use the preemption doctrine with the Desert Land Act and also claim 

prior appropriation of their water sources were successful in the retention of the lands they had 

previously squatted upon. In addition, this could also be used by cattle ranchers, who needed 

thousands of acres to adequately graze their cattle.  Many of them claimed rights to waters 

sources that they used, some of which were not necessarily part of their claimed property, 

however they were able to eventually gain these land parcels through various quasi-legal 

manipulations.395  The small homesteader and the indigenous people did not have the resources 

to dispute such maneuvers.396 

The Desert Land Act, along with the Mining Act of 1866, discussed later, commodified water as 

it became a significant and commercialized feature of Anglo-American development of southern 

Arizona.  By putting a price on water and providing legislation which pivoted around the ability 

 
393 Burke, A Land Apart, 34. 
394 Worster, Rivers of Empire, 171-174. 
395 John T. Ganoe, 'The Desert Land Act in Operation 1877-1891’. Agricultural History, 11 no.2 (April 1937): 142-
157 
Karl S. Landstrom, ‘Reclamation under the Desert Land Act,’ Journal of Farm Economics, 36 no 3 (Aug 1954): 500-
508. 
396 In 1885 the Tucson General Land Office actually reported to the General Land Office their concerns about 
stockman entry abuses with the Desert Land Act: Ganoe, 'The Desert Land Act,’ 143. 
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to establish water reclamation and irrigation projects, water not only became an important life 

source, but also a financially rooted resource.  The act, while commendable, for the United States 

government, in its promotion of the small farmer, resulted in vast areas of land becoming the 

property of speculators and large cattle ranchers, who also had the wherewithal to establish 

irrigation projects, fight in the courts for ownership of the Spanish and Mexican land grants and 

claim water rights over their neighbours.397   

Discussion 

Water can be conceived as the root of all good and evil in southern Arizona.  This precious 

resource is at the essence of life for many who live in the desert.  The unique features of the 

landscape and environment mean that water must be considered in every aspect of life and 

survival in southern Arizona, and has been the battleground for many disputes, pieces of 

legislation and discussions about land use and exploitation of the region.  However, it was water 

which also created great changes and unrest for the indigenous people in southern Arizona.  For 

many, this life source provided the key to existence on the edges of the European claimed lands, 

and who extended their imperial claim to the territory via the legislation they drew up to harness 

and exploit the water sources, often at the expense of the indigenous environment.  This caused 

multiple changes to the balance of the region, which is still reeling from the changes in the 

twenty-first century, as still has a long way to go before recognizing and rectifying the damage 

inflicted upon the region. 

The land and water acts of the United States during the nineteenth century superimposed the 

Public Land Survey System, PLSS, squares onto southern Arizona, dividing the land in unnatural 

 
397 Ganoe, 'The Desert Land Act,’ 350. 
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ways which was somewhat unsuitable for the arid conditions of the region.398  Each of the acts 

illustrated assumed sovereignty over the land, but did not consider the way resources, such as 

water, were to be adequately distributed in such an arid area.  Weaver discusses this in the larger 

context of sovereign rights versus property rights and how this encourages settler colonialism. 

The Chiricahua Apache argue that the United States never had control of their traditional lands 

and had never conquered them as a nation.  Therefore, the United States had no legal jurisdiction 

or sovereign claim over the water sources contained within them, and illegally divided and 

distributed the land away from the Chiricahua Apache, causing much heartache for them 399 

PLSS division often meant, however, that multiple sections of public domain lands were left 

entirely without access to any water sources.  Therefore, even if the Public Trust Doctrine was 

adhered to, most landowners with water-sourced properties utilised the prior appropriation 

doctrine when their industries required extra amounts of water.  In 1935 the Supreme Court 

defined water rights, determining that public trust rights were definitely riparian rights, and lands 

which were prior public domain lands were ‘water righted’ lands only, meaning they were 

permitted access to water for beneficial use only.400  This, in collaboration with preemption, 

meant that those who claimed land with access to water, were able to control the source.  They 

were able to use the vague and unquantified clause ‘for beneficial use’ which could effectively 

denude those who lived downstream or away from water, thus requiring others, such as the 

indigenous people, to compete for consistently reduced amounts of water throughout the 

 
398 Ganoe (1937) argues that the more appropriate way to divide arid lands was to follow the European way of 
having long thin land segments which ended or included a water source which was easily more divisible between 
property owners: Ganoe, 'The Desert Land Act,’ 140-143. 
399 ‘Sovereignty,’ Chiricahua Apache Nation, accessed 18 April 2018, http://www.chiricahuaapachenation.org.   
400 Ganoe, 'The Desert Land Act,’ 350. 
J. Craig Smith and Scott M. Ellsworth, ‘Public Trust vs Prior Appropriation: A Western Water Showdown’.  Natural 
Resources & Environment, 31 no. 1 (2016): 18-22. 

http://www.chiricahuaapachenation.org/
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century.401  This was legally upheld in the Arizona Territorial Bill of Rights, initially, and was 

later incorporated in the State Constitution.402   

As Arizona law trumped the federal Public Trust Doctrine, Arizona did not recognise that 

riparian rights took precedence over water rights, so those who gained property through the 

various land acts had to fight for access to water to complete the terms of their contracts to gain 

full title to their land.  This was particularly important for those who held Desert Land Act 

entries because irrigation was at the heart of the legislation requirements.  Creating an irrigation 

system was an expensive undertaking in southern Arizona, and many smaller landowners and 

homesteaders had to overcome two specific issues, first was to gain access to a water source, and 

second, was to raise funds for their land improvement plans.403  Unfortunately, many of these 

issues stemmed from early settlement of riparian areas of southern Arizona, for example, along 

the rivers and tributaries by the Spanish and Mexican grant land holders.  These grant lands were 

held in litigation for the majority of the territorial period in Arizona, and eventually ended up in 

the hands of wealthy entrepreneurs such as the Hearst family along the San Pedro River and 

 
401 Interestingly, the Arizona legislature attempted to defend the prior appropriation doctrine in a 1999 case 
against the use of the Public Trust Doctrine by ecological campaigners who wanted to remove specific land from 
private use and abuse.  This legal action did not further because the Supreme Court concurred with Arizona, 
deeming it unconstitutional for the Public Trust Doctrine, federal, to take precedence over prior appropriation, 
state, intimating that it would require an unwarranted constitutional change to allow such a maneuver: Smith and 
Ellsworth, ‘Public Trust’. 
Megdal, Nadeau and Tom, ‘The Forgotten Sector.’ 
402 Prior appropriation was initially codified in the 1863 Arizona Territory Bill of Rights, adopted in 1875 and 
adapted in the first draft of the State constitution in 1891, where Article 18 elaborated upon the suggestion that 
there were to be no riparian rights or common law within the state, but water rights would be subject to the prior 
appropriation and beneficial use doctrines.  It was later written into the formal State constitution. 
Arizona Enabling Act, ‘Chapter 310: Enabling Act for Arizona and New Mexico (sections 19-35),’ (June 20, 1910), 
568-579, accessed 23 July 2018.  https://land.az.gov. Article 17.  
In 1919 the Arizona Water Code added more requirements and restrictions to the understanding of water in 
Arizona.  It was only in the 1930’s that Arizona recognised riparian rights: Williams, ‘Land Code,’ 86. 
O. C. Williams, ‘Land Code of the State of Arizona including Federal Land Grants and State Laws Appertaining to 
State Lands and Water,’ Arizona State Land Department, Arizona Historical Society: 333.3 A7191 1943 
403 Ganoe, 'The Desert Land Act’ 
Smith and Ellsworth, ‘Public Trust,’19-21. 

https://land.az.gov/
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Colonel Sykes who secured lands in and around the Santa Cruz River.404   Other wealthy 

landowners had the wherewithal to negotiate access to water sources and also apply to financiers 

to fund their irrigation projects; smaller landowners could not.  Smaller applicants were risky 

ventures to financiers, so their only recourse was to collaborate with others to collectively gain 

access across private land and establish themselves as a water and drainage company to build 

drainage and irrigation systems.  Many investors were hesitant to provide funding for smaller 

desert entries because the landowners might fail before they received full title, and the lands 

would revert back into the public domain cache.  Therefore, any investment would be lost, and 

the government could re-sell the land as ‘improved’ thus garnering a higher price for it.  To 

mitigate this issue, it is now encouraged to improve just a section of land first, so the owner can 

illustrate successful, but limited, improvements as required by the act 405406  The rush to gain 

legal rights to the grant properties and the consolidation of property which ensued after the use of 

underhand techniques such as using dummy entrymen and acquisition of failed homesteads 

enabled larger property holders to fully exploit the resources on their property.  This was not 

often challenged by the General Surveyor’s Office, charged with administering such lands, 

because the underlying current in all land and water policies during the nineteenth century was to 

encourage productivity in remote areas, regardless of who managed it.407  For the indigenous 

 
404 Elias documents, University of Arizona Library Special Collections, Tucson, Arizona: AZ 232 
Alma Ready, Calabasas: A True Story (Nogales AZ: Alto Press, 1976). 
405 United States Bureau of Land Management, ‘Desert Land Entries: What is Desert Land?’ Accessed 13 Sept 2018, 
www.blm.gov. 
Desert Land Act. 
Ganoe, 'The Desert Land Act,’ 146. 
406 Ganoe (1937) uses a report by the Governor of Arizona in the Department of the Interior’s Annual Report for 
1887, where it states that Arizona Territory had 400 miles of irrigation canals providing water for 200,000 acres of 
land which cost over one million dollars to construct.  The report points out that the irrigation canals were mainly 
implemented by stock companies created by Desert Land Act landowners: Ganoe, 'The Desert Land Act,’ 146. 
Robert E. Ladd, ‘Vengeance at the O.K. Corral’. Arizoniana, 4 no. 2 (1963). 
Smith and Ellsworth, ‘Public Trust,’ 21-22. 
407 Weaver, The Great Land Rush,  61-62. 

http://www.blm.gov/
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populations, this meant a further set back in claiming their traditional territory as much of it 

became private land in the hands of large-scale landowners.  It was only later, in the twentieth 

century, that the Tohono O’odham were able to consolidate their piecemeal reservation wrapped 

around private ranches, into one larger one as policies and legislation became more favourable to 

indigenous claims.  Four land parcels were removed from Tohono O’odham traditional lands 

because of ‘private’ ownership – the ‘6-mile strip’ consisting of 475,000 acres which was 

removed in 1916 and returned in the 1930’s.  Quitobaquito Spring and Lukeville international 

border crossing became the Organ Pipe Cactus National Monument in 1937, and the Cabeza 

Prieta National Wildife Refuge and the area now known as Barry M. Goldwater Air Force Range 

were created out of traditional O’odham lands and their original reservation of 1917. 408 

The Desert Land Act was originally legislated for the agricultural settlement and development of 

specific arid regions by the Jeffersonian famer, but this was not often the type of person who 

took advantage of it.409  However, some enterprising entrymen were able to legally use multiple 

land settlement acts to increase their property, often becoming successful in ranching ventures.  

A person could, feasibly, claim land under the 1841 Pre-emption Act, the 1862 Homestead Act, 

the 1873 Timber-Culture Act, as well as the 1877 Desert Land Act, if they so desired, in fact 

some territories advertised this advantage.410  By doing so, the entryman could acquire up to 

 
408 Oblasser ‘Records and writings’ 
‘History,’ Cabeza Prieta National Wildlife Refuge, accessed 10 Jan 2020, https://cabezaprieta.org. 
The Papago Tribe, Tohono O’odham: History of the Desert People, (Salt Lake City UT: University of Utah Printing 
Services, 1985).  
Lawrence F. Van Horn, ‘Dos Lomitas Ranch Historic Nomination,’ National Register of Historic Places,  (Department 
of the Interior, National Park Service, 1994).  
Erikson, Sharing the Desert, 58, 107). 
409 Worster (1985) also points out that this was the premise of the Reclamation Acts of 1902 and 1904, but that the 
smaller farmer and homesteader was often pushed aside by larger concerns: Worster, Rivers of Empire, 173-174. 
410 Ganoe, 'The Desert Land Act’ 
Lisi Krall, ‘U.S. Land Policy and the Commodification of Arid Land (1862-1920)’.  Journal of Economic Issues, 35 no. 
3, (Sept 2001): 657-674. 

https://cabezaprieta.org/
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1,790 acres as a single male, and if married, they could add an additional 640 for their wife under 

the Desert Land Act of 1877.  By encouraging the small homesteader these acts also expanded 

the tax-base of the territory and increase the eligible voting population, thus expanding the 

‘democratic’ base of the territory for future statehood.411 

In 1891 the 1877 Desert Land Act was amended by the 1891 Desert Land Act, which was part of 

the 1891 General Land Revisions Act, to correct some of the abuses which had occurred from 

the first act.  Unfortunately, while the first act was designed to encourage private individuals to 

develop the marginal areas, the later amendments favoured later enterprises, but overall was 

successful enough to remain as active legislation to this day.  The 1891 amendments tightened 

regulations on how an entryman could apply for a claim, with some provisions limiting the 

parcel size and who was eligible.412  It also required approval to be given for professionally made 

irrigation plans only, designed to negate hastily developed and impractical plans by unqualified 

applicants, thus guaranteeing property improvement.  Additional payments were required to 

secure the continuance of improvements, which also had to be backed by an annually produced 

spreadsheet of expenditure proving an annual $3 per acre outlay on irrigation projects, which 

also discouraged application by many smaller homesteaders.413  Citizenship requirements were 

enforced to prevent foreign investors and absentee landowners, which were the antithesis of 

expanding the voting population, and to cull fraudulent entries.414  It also repealed the 

 
411 Paul W. Gates, ‘An Overview of American Land Policy.’ Agricultural History, 50 no. 1 (1976): 219-229. 
Adam Dahl, ‘Empire of the People: The ideology of Democratic Empire in the Antebellum United States,’ (PhD Diss., 
University of Minnesota, 2014), 87. 
412 Landstrom, ‘Reclamation,’ 500-501. 
413 Forty-third Congress, Desert Land Act Amendment 1891 (part of General Land Revision Act, 1891, also called 
the Carey Act) – ‘Chapter 14: Grants of Desert Lands to States for Reclamation,’ (March 3, 1891), accessed 30 July 
2021, https://uscode.house.gov, Section 321.  
414 Ganoe, 'The Desert Land Act’  

https://uscode.house.gov/
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Preemption Act of 1841, as well as the Timber and Culture Act, thus eliminating prior 

appropriation claims and the accumulation of large properties under separate act.415  

Land with water began to grow in value as the scarcity of water and the land settlement 

legislation resulted in large swaths of land being owned by large scale enterprises, to the 

detriment of the Jeffersonian ideal and the indigenous people who became increasingly 

marginalised.  Land with water became commodified as a marketable product as the century 

progressed, and by the end of the nineteenth century the Jeffersonian ideal became impracticable 

in many arid areas, and industrial companies and big businesses supplanted the smaller farmer 

and homesteader.   This, coupled with the unsuitability of the arid lands for anything other than 

stock raising, has also meant a suppression of smaller enterprises, especially as the ranchers were 

able to take advantage of greater financial investments for irrigation and the use of overplus as 

grazing lands.416  Lisi Krall in her discussion about the commodification of arid land, explains 

that the failure of the land acts to promote the Jeffersonian ideal was not because of the 

corporations, big business and politicians ‘stealing’ the land from the homesteader, but because 

the agrarian dream was not fulfilled, and could not be fulfilled, in the arid lands of the west.417  

The ideal homestead of 160 acres, which could sustain a small family on the east coast, was not 

translatable or adaptable in the southwest where water sources were few and far between and the 

yields per acre were less.  This, coupled with the innate difficulties of getter produce to market 

and the impracticality of successfully cultivating 640 acres by a single family, meant that the 

Desert Land Act was doomed from the start. 

 
415 U.S. Bureau of Land Management, ‘Desert Land Entries’ 
416 Ganoe, 'The Desert Land Act’ 
417 Krall, ‘U.S. Land Policy.’ 
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Moreover, many pieces of land legislation were interpreted by the local population for their own 

purposes and in conjunction with existing local and common laws, which has resulted in 

challenges in court to clarify jurisdictions.  Large landowning ranchers have also used their 

assets to control political decisions in the region, including those concerning environmental or 

ecological issues arising from confusion over the Public Trust Doctrine, riparian rights and prior 

appropriation water rights, particularly on property claimed prior to 1866, which permitted 

riparian rights on Spanish and Mexican grant claims. If, however, public challenges are deemed 

valid, the federal government can mandate the removal of water rights, control and water 

allocation jurisdiction from private landowners, in the interest of protecting the resource from 

misuse.418  The Public Trust Doctrine also permitted large-scale water reclamation schemes, 

elicited by the governing bodies from private and public lands through the Reclamation Acts of 

1902 and 1906. The first permitted private enterprise to apply for grant monies to build Federal 

water reclamation reservoirs and dams out of public domain, the second permitted states and 

territories to do so.  This resulted in drastic changes to the southern Arizona landscape by 

creating large reservoirs, damming rivers, and more recently permitting the controversial Central 

Arizona Project to be built; all of which were designed to harness, control and direct water to 

industry across Arizona.419  The main idea for these acts was to remove the burden of larger 

reclamation projects from individuals into the hands of corporations or state governments as trust 

funded projects.  It was anticipated that up to 35,000,000 acres of land was expected to be 

 
418 Smith and Ellsworth, ‘Public Trust,’ 21-22. 
419 The Central Arizona Project, CAP, is controversial because not only it is solely for commercial purposes and is 
taken from the ever-decreasing water from the Colorado River, but the rate of absorption along its journey across 
the state, compared with its cost, is causing some consternation for environmentalists: Arizona Conservation 
Service, ‘Arizona’s Rivers and Water’.  
 ‘Arizona’s Rivers and Water,’ Arizona Conservation Service, last modified 2021, http://azconservation.org. 

http://azconservation.org/
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reclaimed by these projects, and the states would gain from the sale of these irrigated lands.420   

Unfortunately for Desert Land entries, if their land was irrigated by water from the reclamation 

project before completion of their application, their Desert Land application would be deemed 

null and void, and they would have to relinquish all their land, expect 160 acres of it, back into 

public domain.421  If the entryman was able to prove that the land was privately irrigated before 

the reclamation, they could keep their property; once again the burden of proof fell onto the 

private individual citizen.    These acts also illustrated government commitment to establishing 

an additional way to extract further resources from the land, and in the long run, put a strain on 

the water resources of the region.  Thus, the impact on southern Arizona, is, therefore, great as 

the legislation has permitted the extraction industries to enlarge and absorb significant amounts 

of water.  This, in turn, has resulted in changes to the environment and impacted the indigenous 

way of life. 

 
420 The Secretary of the Interior was also permitted to divide 160 acres of reclaimed land into 10-acre parcels to 
establish townsites, according the provisions of the Townsite Act of 1844.  
Townsites Act 1844 – ‘Chapter 17: An Act for the relief of citizens of towns upon the lands of the United States 
under certain circumstances, (May 23, 1844), accessed 8 December 2020, http://minnesotalegalhistoryproject.org.  
Reclamation Act 1902 – ‘Chapter 1093: An act appropriating the receipts from the sale and disposal of public lands 
in certain States and Territories to the construction of irrigation works for the reclamation of arid lands,’ (June 17, 
1902), accessed 9 April 2020, www.loc.gov.  
421 Fifty-ninth Congress, Reclamation Act 1906 – ‘Chapter 3559: An Act Providing for the subdivision of lands 
entered under the reclamation Act, and for other purposes,’ (June 27, 1906), 519-52, accessed 9 April 2020, 
www.loc.gov, Section 5. 

http://minnesotalegalhistoryproject.org/
http://www.loc.gov/
http://www.loc.gov/
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Image 5.6 

 

Central Arizona Project422 

During the nineteenth century the indigenous populations of southern Arizona lost much of their 

water rights in their own territories, although they did eventually gain some water rights under 

the 1908 Reserved Rights Doctrine, providing they had officially recognized reservations.423  

When the region was ceded to the United States, the United States claimed sovereign right to the 

land, and implemented the Public Trust Doctrine over it.424  The only way in which indigenous 

people could gain exclusive access to water before 1908 was either via a treaty or by the 

establishment of a reservation with water access.  After 1908 the Reserved Rights Doctrine 

permitted water rights to be secured for reservation use, in which they allocated a certain amount 

 
422 Arizona Chamber Foundation, 2005. Water in Arizona: Our Past, Present and Future. Arizona Chamber 
Foundation, 5. 
423 Megdal, Nadeau and Tom, ‘The Forgotten Sector,’ 252-253. 
424 Northwest Ordinance – ‘An Ordinance for the government of the Territory of the United States northwest of 
the River Ohio,’ July 13, 1787), accessed 25 Jul 2018, http://avalon.law.yale.edu. 
Constitution of the United States,’ (September 17, 1787), accessed 2 August 2018, www.archives.com, Article IV 
Section 3. 

http://avalon.law.yale.edu/
http://www.archives.com/
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of acre-feet of water per year dating from the time that their reservation was established.425  

Unfortunately, this has also meant decades of litigation for indigenous groups in Arizona 

between competing interests over water, including some between the San Xavier del Bac tribes 

and Tucson City Council for rights to water from the Santa Cruz River and its tributaries.426  One 

of the dilemmas encountered by the indigenous people in the Southwest is that while they 

traditionally conserve water, and fought for rights to the water while adapting to European 

agricultural ways, they have now found that it is more lucrative in some places to sell water back 

to the Anglo-Americans, further depleting this precious resource, which was the basis of their 

traditional life and diet.427 

Ultimately, the lifestyles of the indigenous people were impacted by land developments and 

legislation which stymied their ability to access constant, and adequate water supplies.  The 

O’odham were marginalized by the land claims and lost access to their main water sources from 

the Santa Cruz River, and were restricted to reservation water on the small San Xavier 

Reservation from the 1870’s onwards.  They were marginalized by society because they were not 

recognised as a tribe, did not profit from a treaty and, furthermore, did not receive a sustainable 

reservation officially until 1917.  Therefore, they were only able to gain water for traditional 

lifestyles by retreating further into the desert, or by relinquishing their traditional ways and 

taking up wage labour which introduced them to the Anglo-American economy, lifestyles and 

 
425 The measurement of acre-feet is to indicate the volume of water it takes to cover one acre to the depth of one 
foot.  This is an equivalent of 43,560 cubic feet or 325, 851 U.S. gallons of water as specified by the Arizona Water 
Division of the Land State Department in 1943: Williams, ‘Land Code,’ 86. 
Arizona Chamber Foundation, Water in Arizona. 
426 Acknowledgement that the Santa Cruz aquifer, which is located under the reservation, was becoming depleted 
from the growth and use of water in nearby Tucson, between the 1940’s and the 1970’s, so much that the 
O’odham were unable to extract adequate water for their own agriculture.  The United States sued the city on 
behalf of the O’odham in 1975 and the suit was settled in 1982: The Papago Tribe, Tohono O’odham 
Jennings, ‘Together, We Will Succeed,’ 10-11. 
427 Weingarten, ‘The Desert Blooms’ 
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foodstuffs.428  The result of these enforced choices drastically changed their diets and economy, 

effecting the health and culture of the traditional desert peoples. 

Chiricahua Apache mobile lifestyles were also disrupted because of the accumulation and 

exploitation of range lands by business ranchers, particularly after the passage of the Desert Land 

Act, which increased property sizes and production.429  This Act allowed for more of the 

Chiricahua Apache traditional territory to be claimed by Anglo-Americans, who were 

prestigiously careful in defending their stock as well as their rights to water against any Apache 

interference.  The Chiricahua Apache continued their residence on their traditional northern 

territory until forcibly removed by the United States because they demonstrated their grievances 

against Anglo-American encroaching which resulted in the Apache Wars and subsequent 

banishment from Arizona. 

Water, by the turn of the twentieth century in southern Arizona, had lost its status as a life-source 

and had become a commercial product of the United States’ industrialization, with an intrinsic 

economic value.  Also, as periods of draught illustrate, the wealth of the region was, and still is, 

measured by the amount of water available for commercial productivity.430  The 

commodification of water was further fueled by the engineering and development of the larger 

 
428 Peter Blaine, Papagos and Politics; as told to Michael S. Adams, (Tucson,AZ: The Arizona Historical Society, 
1981).  
Winston P. Erikson, Sharing the Desert: The Tohono O’odham in History, (Tucson AZ: University of Arizona Press, 
1994), 96-99. 
429 Even Bandelier in 1892 noticed the environmental effects of overuse of the water courses in southern Arizona, 
stating that the San Pedro River was muddied from mining tailings from the smelting and stamping mills of 
Charleston and Grand Central located on the San Juan de los Boquillas y Nogales Mexican grant lands (475). 
430 Burke, A Land Apart, 290. 
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reclamation and reservoir projects which were supported by the Bureau of Reclamation formed 

in 1902.431   

Donald Worster, in his book Rivers of Empire: Water, Aridity, and the Growth of the American 

West, discusses how the capitalism of the United States were devastating for arid regions because 

they used technology to harness water for commercial development.  He explains that the 

development of the ‘hydraulic society’ was imperialistic and expansionist in the way water was 

harnessed to control arid lands which were underpopulated by the United States.432  Worster, in 

1985, remarked that an understanding of the power of the needs of the hydraulic society had not 

been adequately accounted for in scholarly discussions about water and the western states.  

Flannery Burke however, brings the topic up to date when he discusses developments such as 

environment degradation and the impact hydraulic technology has on indigenous populations and 

their life and cultural experiences by a society which is focused on the exploitation of water 

sources, and can still be seen as imperialistic capitalism.433 

Water was at the core of Anglo-American development in southern Arizona during the 

nineteenth century, as Anglo-Americans discovered as they travelled through going from one 

‘oasis’ to another on their way to California.  As they traversed the region, they also discovered 

many of the resources the region had the potential to economically viable, particularly in 

minerals and meadowlands; however, the harnessing of water resources was an important initial 

 
431 The water reclamation projects which were implemented in the state included damming the Salt River near 
Phoenix and creating the Theodore Roosevelt Lake Reservoir out of the San Carlos Apache Reservation lands in 

1911 (Arizona Water, ‘History of Water Management.’).   
432 The idea of ‘hydraulic society’ was initially eluded to by Karl Wittfogel, a member of the Frankfurt School, during 
the early twentieth century, and Flannery Burke (2017) uses Wittfogel and Worster in his understanding of 
hydraulic society as one which develops “on the profits of irrigated agriculture” (Burke, A Land Apart, 271). 
Worster, Rivers of Empire, 22-30. 
433 Burke, A Land Apart, 271. 
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step.  These discoveries were to change the lives of the indigenous people who were living there 

as well as disrupting the balance in the natural environment.  As legislation opened southern 

Arizona to settlers, more Anglo-Americans infiltrated the region, and push for further settlement 

and statehood accelerated towards the end of the nineteenth century.  This external pressure 

caused clashes between the indigenous populations, the Mexicans and the incoming Anglo-

Americans.  Many of these clashes involved resources, such as land, water and food, and were 

often resolved by development of, and referral to, expansionist land and water policies and 

legislation of the United States.  Thus, as the region became more settled by Anglo-Americans, it 

became subject to the needs and wants of this ‘majority’ population, and those without voice 

were unable to negotiate the terms.  Ultimately, the laws which supported these actions, and the 

extraction of the resources, particularly water, were implemented from the federal government 

regardless of prior indigenous management and were interpreted locally according to the 

incoming Anglo-American needs and wants.  The results were devasting to the natural 

ecosystems and environment of southern Arizona. 
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PLATES 

Plate 5.1 

 

‘Furrow irrigation on Mr. A.B. Fowler's Ranch, 1911.’ 

Bureau of Reclamation Photograph, accessed 4 August 2019 , https://www.usbr.gov 

Plate 5.2 

 

‘Desert homestead along the Eastern Canal three miles east of Mesa, 1910.’ 

Bureau of Reclamation Photograph, accessed 4 August 2019 , https://www.usbr.gov 

https://www.usbr.gov/
https://www.usbr.gov/
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Pate 5.3 

 

Coolidge Dam, Salt River, San Carlos Reservoir 

Plate 5.4 

 

San Carlos Reservoir 
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Plate 5.5 

 

San Xavier Mission Reservation Cotton Fields 

 

Plate 5.6 

 

Squash at El Presidio Terrante, San Pedro River 
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Plate 5.7 

 

Desert Plants 

Plate 5.8 

 

Desert Foods 
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Chapter Six 

Trailways to California 

Introduction 

Southern Arizona is crisscrossed with many desert trailways which were the main 

communication routes for many who travelled through the region.  Some of these routes have 

been made into modern highways, some are remnents from the mining boom towns, and some 

are still just packed ground leading the traveller into the heart of the desert or a mountain.  These 

trailways were the means with which the Europeans penetrated the region, and as such, were the 

primary avenue through which connections with the indigenous people were made.  They were 

also the vehicle by which the waters sources were reduced, and the extraction industries were 

able to gain a foothold in the region.  Some trailways were more important than others because 

of the resources located along the route, and these became a bone of contention between the 

indigenous people and incoming Europeans, which escalated significantly during the late 

nineteenth century.  The significance of these trailways for the indigenous people was that they 

provided the arteries through which the Anglo-Americans could superimpose their cultural 

values onto the indigenous people, while also representing the means through which the 

indigenous landscape could be divided and manipulated. The importance of these trailways is 

that they were a means of forwarding the capitalist, expansionist and hegemonic ideals of the 

United States, while marginalising the original inhabitants of the region.   

The original trailways were networks established by the indigenous people of the southwest and 

were used for trade and communication between different families and groups of inhabitants.  

The Europeans naturally also used these networks for their own travels across the region, but by 
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the time of Mexican control, the indigenous people were increasingly confronted with the 

overuse and exploitation of these appropriated networks and the resources along them.  By the 

middle of the ninteenth century the migration of Anglo-Americans across the region, which had 

increased since the Mexican American war because of the gold booms in California and 

Colorado, meant that greater intrusion and greater damage was becoming noticeable along these 

routes.  The Anglo-Americans also developed watering-points along the way which turned the 

trailways into established wagon roads, and later, railroads.  This development further 

encouraged exploration of the region which unearthed the commercial potential of the region to 

support the growing industrial capital needs of the United States. 

The trailways which run across southern Arizona have been used for centuries by both the 

indigenous population and incoming European settlers.  Many of these trailways feature 

important water sources, allowing for natural stopovers at these replenishing points along the 

way.  It is no coincidence that these trailways also furnished an avenue through which the 

European travellers and settlers were able to penetrate the region using these as portals into and 

through the desert.  Establishing secure passageways through newly attained region was 

important to secure control and to encourage immigration, which would eventually lead to 

settlement and further control over the region for the new sovereign nation. This was a feature of 

the Spanish missionary line from the Santa Cruz River to the Gila River, allowing the Spanish to 

exert some authority over the indigenous population in southern Arizona, and it was a feature 

which would reoccur during the Anglo-American territorial period from the time of purchase to 

statehood.  The trailways, especially the wagon roads and railroads established by the Anglo-

Americans, were supported by official government backing which consisted of favourable 

legislation, grants, government surveys and various incentives to provide trailways and 
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passageways across the territory, culminating in the modern tarmac network for automobile 

traffic.  This official encouragement also established cycles of transportation development, 

immigration, further transportation development, as well as the exploitation and depletion of 

resources, in turn, leading to greater development of extraction technology to be used in the 

region.  This proved to be extremely detrimental to the balance of the climate and provision 

within the region. 

As trailways opened the region for settlement, the industries which supported settlement also 

increased thus putting further strain on the natural resources of the region, including water and 

indigenous flora and fauna.  As more industries developed, additional networks were encouraged 

by the government, which provided further incentives for new migrants to enter the region, 

however, this also increased clashes between the Anglo-American settlers and the indigenous 

populations already living and surviving in the region. The army, then, became an important 

asset in the Anglo-American development of the region, and as such, was pivotal in the way in 

which the indigenous population were handled and the direction of early Anglo-American 

enterprises.  The army not only provided armed protection for the transportation links across the 

region, but also security for the early Anglo-American settlers against any hostility, as well as 

needing provisions from the region themselves.  Official and unofficial reports from the region 

also illustrated that the authorities perceived the indigenous populations as obstacles to 

development, in part because they were often located on land considered as a prime commodity 

with a market value which would increase as ‘improvements’ were implemented to develop 

further commercial potential.  Thus, the antagonisms that increased between the Anglo-

American residents and the indigenous populations, encouraged greater government support for 

Anglo-American activities, and gave incentive to many policies such as securing preemption 
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rights for the Anglo-Americans and the establishment of the enforced reservation system for the 

indigenous people. 

The time period between 1854 and 1885 illustrates the way in which southern Arizona went from 

an obscure region with a network of desert trails to a region which hosted a section of the coast-

to-coast transcontinental rail network, and commercially viable extraction industries, in just a 

matter of 30 years.  The development of established wagon and postal routes, a network of 

communication lines between towns and military posts, and by 1880, the first major rail route all 

attest to the rapid infiltration and settlement of Anglo-Americans backed by the belief in the 

sovereign rights of the government to claim this ‘empty’ region for the citizens of the country to 

develop commercially viable enterprises out of the limited resources it provided.  By using the 

citizens to provide these networks and allowing the wealthy commercial sectors to manage these 

routes, the United States was able to quickly infiltrate the area and establish a concrete foothold 

on it while superimposing Anglo-American cultural ideals over the existing indigenous and 

Mexican values.   The trailways and railroads were also instrumental in ‘removing’ the 

indigenous populations from land deemed valuable by the Anglo-Americans. 

Early territorial trailways 

Southern Arizona has two major arteries which traverse the region; the east- to west- corridor 

represented in the present day by Interstate 10 and the Southern Pacific Railroad line, and one 

north- to south- route which travels along the Santa Cruz River valley, now Interstate 19.434  

Other lesser routes are also predominantly north-to-south routes, mainly travelling from 

Interstate 10 to towns on the United States-Mexican border.  The remainder of the minor, and 

 
434 Interstate 19 is also the only Interstate in the United States to be measured in kilometers rather than miles; it 
goes between Nogales, on the border with Mexico, and Tucson to the north. 
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often unpaved, US routes represent the expansion and contraction of the mining and ranching 

industries of the late nineteenth century, others also travel across the Tohono O’odham 

reservation to the west.  A combination of physical and environmental conditions such as deserts, 

mountains, canyons and arroyos, coupled with the hot desert sun and the needs of the extraction 

industries have shaped the modern passageways of the present day. 

These routes were the results of centuries of trial and error by those who traversed across this 

arid region.  Much of impetus of these routes was trade, dating from the pre-Columbian times 

when the O’odham people collected sea salt from the Sea of Cortez for trade with other groups in 

Arizona.435  Later, during the Spanish era, they were used for the missions and missionary work, 

including for pilgrimages to religious sites, and during the middle of the nineteenth century by 

the United States for early military needs and migration to and from the gold fields of 

California.436   These routes followed water sources, and many still adhere to the courses of 

rivers and other water sources that were well established by the nineteenth century, and which 

were used and mapped by the early surveyors from the United States on their missions to 

establish trailways across the region. 

 
435 Winston Erikson, Sharing the Desert: The Tohono O’odham in History, (Tucson, AZ: University of Arizona Press, 

1994), 15-18. 

Thomas E. Sheridan, Arizona: A History, (Tucson AZ: University of Arizona Press, 2012), 41. 
436 Edward H. Spicer, Cycles of Conquest: The Impact of Spain, Mexico and the United States on the Indians of the 
Southwest, 1533-1960, (Tucson AZ: University of Arizona Press, 1962), 132-133. 
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Map 6.1 

 

Possible trails used by the Anglo-Americans437 

People from the United States were introduced to the region during the Mexican American War 

of 1846-1848, when the army moved through the region on their way to California to fight with 

the Mexicans over territory. Prior to the Mexican American War most Anglo-Americans who 

knew the region were trappers or tradespeople who used or traversed the region for business.  

The early guides for the United States army were the indigenous O’odham people who knew 

these desert trailways well, and Anglo-American beaver hunters, frontiersmen and even scalp 

bounty hunters, who often moved between Texas, Sonora and Baja California on their 

business.438  It was this introduction to the region that illustrated to the United States its potential 

as a permanent southern route to California, especially after the impetus of the California gold 

 
437 Arizona Office of Tourism 2013 Phoenix AZ www.arizonaguide.com. 
438 Pat H. Stein, Historic Trails in Arizona from Coronado to 1940, (State Historic Preservation Office, Arizona, 
1974), 8-12.  
Donald E. Worcester, The Apaches; Eagles of the Southwest (Norman, OK: University of Oklahoma Press, 1979), 60. 

http://www.arizonaguide.com/
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rush in 1849. Most travellers and surveyors across the region initially used one of two main east-

to-west corridors: the El Camino del Diablo route and the Gila or Southern Emigrant Route.  The 

lower and most southern of these routes, El Camino del Diablo, ran from points in the south-east, 

along the current international border with Mexico and across the Sonoran Desert between Yuma 

and the Santa Cruz valley, using tinajas, water collection points, along the way.  Part of this 

route is now commemorated by the United States, although much of it is predominantly on either 

Tohono O’odham Reservation land or curved out of the reservation and is now designated a 

protected highway on Federal Trust land.439  The upper southern Arizonan route, the Southern 

Emigrant Route, was one which incorporated several passages from the border of New Mexico 

and used either the Santa Cruz River or the San Pedro River to move the traveller north to the 

Gila River, using a series of watered mountain passes across the sky islands and flat plains.  A 

significant part of this route now consists of Interstates 10 and 8, which join New Mexico with 

southern California.   Therefore, the region was purchased in 1853 from Mexico as a United 

States territorial passage from New Mexico to California by the Gadsden Purchase Treaty 1853.  

Immediately after purchase, a group of surveyors were sent out to map the region for a potential 

transcontinental railroad link, thus beginning the establishment of a secured United States 

presence in southern Arizona.440 

El Camino del Diablo – International boundary route 

The O’odham people used this southern route, the ‘Devils Road’, across the Sonoran Desert 

when they moved from summer to winter camps, and also the Hia C’ed O’odham used these as 

 
439 ‘Organ Pipe Cactus National Monument,’ United States National Park Service, accessed 18 July 2018. 
www.nps.gov.  
440 Forrest Proper, Description and illustrations of the Pacific Railroad Survey Reports, (Sacremento, California: 
Central Pacific Railroad Museum, 2014) http://www.cprr.org  

http://www.nps.gov/
http://www.cprr.org/
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trade routes when they brought salt from the Sea of Cortez into the region.441  They travelled 

between natural water collection points, or basins, called tinajas, where they collected water in 

hollowed out gourds called ollas to continue their journey to the next watering point.442  The 

tinajas could be seasonal or permanent, and varied from year to year as to how much water they 

could yield.  In the early years of Spanish settlement in the region, the Spanish missionaries often 

used the Camino del Diablo to connect their northern Sonoran missions with their headquarters 

at Sonoyta along the route.443  They also used it to travel to California via Yuma, an army 

garrison for both the Spanish army and later for Mexico and the United States.  This was a 

convenient route for the Spanish because it provided a shorter journey to the west, as well as a 

relatively safe one.  An alternative route was to use the Santa Cruz River north through Tucson 

to the confluence with the Gila River, however, while this provided greater water resources and 

less need for indigenous guidance, it was hazardous as it traversed through active Apache 

country. 

 
441 Gayle Harrison Hartmann, Mary Charlotte Thurtle and Gary Paul Nabhan, ‘Native Peoples of the Tinajas Altas 
Region: Prehistory to Present,’ in Last Water on the Devil’s Highway: A Cultural and Natural History of the Tinajas 
Altas, edited by Bill Broyles, (Tucson AZ: University of Arizona Press, 2014) 43-70. 
442 Hartmann, Thurtle and Nabhan ‘Native Peoples,’53. 
443 Deni Seymour, ‘The Sobaipuri-O’odham Presence at Guevavi Mission, Archaeology Advisory Commission 

Newsletter, (2013): 7-15. 
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Image 6.1 

 

Showing El Camino del Diablo across the current international border along the Tohono 

O’odham Nation Reservation444 

Early Anglo-American explorers, hunters and bounty hunters also used this route from their 

launch points in Sonora, Mexico or from New Mexico and Texas, and as such became interested 

in the small mining operations started by both the missionaries, using O’odham labour, and early 

Mexican settlers who encroached upon O’odham land.445  Most of the early incursions onto 

O’odham territory were not resented by the indigenous people, they often provided guides to 

help the Europeans through the desert. Continued settlement by the Mexicans after 1820, 

however, caused a rift between the settlers and the O’odham which was only partially healed 

 
444 Last Water on the Devil’s Highway, edited by Bill Broyles, 4. 
445 Spicer, Cycles of Conquest, 134-135.  
Donald E. Worcester, The Apaches, Eagles of the Southwest, (Norman, OK: University of Oklahoma Press, 1979), 
38. 
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during the later Apache attacks on their land.446  It was because of this rift that the O’odham did 

not hinder the Anglo-Americans in their capture and purchase of Mexican territory during the 

1840’s and 1850’s. However, as a consequence of this allegiance, Spicer points out that this was 

rewarded by making them ineligible to broker a peace treaty with the United States which had 

some serious consequences for land ownership by the O’odham later.447 

This route was one of the favoured routes for both the United States army during the Mexican 

American War of 1846-48 to move soldiers from New Mexico to California, and later for miners 

travelling to the California Gold Rush after 1849, despite the land being under Mexican 

jurisdiction.  However, because of this knowledge, and reports by soldiers and prospectors of 

potential mining possibilities in O’odham territory in this region, it became a choice region to not 

only be considered for the transcontinental railroad route, but, also to harness the potential 

resource income that the region might produce for the United States.448 To this end, it is 

understandable that the Gadsden Purchase in 1853 should use the route as a partial boundary line 

between the two countries, garnering a majority of the potential mining district north of the line 

and in United States territory.  

Although this route was fairly unpopular because of the harsh environment, thousands of Anglo-

American migrants travelled along it to the potential riches of California.  However, many of 

these travellers were unused to the harsh environment and the realities of desert travel and 

succumbed to the conditions the route presented.  Unfortunately, the increased through traffic 

also depleted the already limited water supplies in the tinajas and increasing numbers of 

travellers were caught without water causing pack animals and themselves to die from thirst.  It 

 
446 Spicer, Cycles of Conquest, 132-133. 
447 Spicer, Cycles of Conquest, 136. 
448 Spicer, Cycles of Conquest, 136-137. 
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has been estimated that between 400 to 2000 travellers lost their lives along El Camino del 

Diablo between the late 1840s and the Civil War.449  After this time alternative routes became 

safer and much easier to travel along, and the Camino began to fall into decline.  Interestingly 

part of El Camino del Diablo route which is now a commemorative trail which traverses along 

the southern boundary of the Cabeza Prieta Wilderness which was carved out of the Tohono 

O’odham traditional reservation lands in 1975 from a federally designated ‘game range’ which 

was established in 1939.450  

Image 6.2 

 

Showing an ancient Sonoran desert route451 

 

 
449 T. E. Sheridan and Bill Broyles ‘First Europeans to Forty-niners, 1540-1854,’ in Last Water on the Devils Highway, 
editor Bill Broyles, (Tucson: University of Arizona Press, 2014), 109 
450 United States National Park Service , ‘Organ Pipe Cactus National Monument.’  
451 Last Water on the Devil’s Highway, editor Bill Broyles, (Tucson: University of Arizona Press, 2014), 65. 
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Image 6.3 

 

Showing a tinaja or holding tank used extensively along the desert routes, for survival452 

 

Image 6.4 

 

Showing the routes used by many early Anglo-Americans453 

 
452 Broyles, Last Water on the Devil’s Highway, 75. 
453 Jay J. Wagoner, Early Arizona: Prehistory to Civil War (Tucson, AZ: University of Arizona Press, 1975), 275. 
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Establishing routes across southern Arizona became important for the Anglo-American growth 

of the region because they provided access to the mineral fields and grazing meadows for early 

incoming Anglo-Americans.  They also helped to establish an assumption of ownership over 

indigenous land and sovereignty over the resources, while at the same time marginalising the 

indigenous populations by aggressive defense of their supposed property.454  By developing the 

wagon, and later railroads, from the early trailways, the United States could forward their 

commercial development of the precious minerals extracted from the region, such as gold and 

copper, as well as the beef from the grazing lands nearby.  Unfortunately, these developments 

encroached upon the water resources of the region, which were fed by the brief winter snows and 

summer monsoon seasons only, so once gone they took another season or two to replenish.  This 

encouraged the Anglo-American settlers to use technology to tap into the underground aquifers 

when other sources ran dry which, in turn, has had a detrimental effect upon the integrity of the 

ground and the ability to replenish water sources for indigenous plants, compounding the natural 

drought conditions experienced in the region. 

Significance of the river routes 

The Santa Cruz River valley was attractive to the early Spanish missionaries, who established 

their missions along the upper section of the river and used them as a base for further exploration 

and missionary work.455  The San Pedro River was believed to have been used by the early 

 
454 Robert H. Forbes, The Penningtons: Pioneers of Early Arizona, a Historical Sketch, (Arizona Archaeological and 
Historical Society, 1919). 
455 Deni Seymour, ‘Sobaipuri-O'odham Sonoita Creek Spanish Colonial Period Villages Identified,’ last modified 
2015, www.seymourharlan.com 
Fr. Bonaventure Oblasser, ‘Records and writings from Fr. Bonaventure, 1905-1937,’ (Tucson: Arizona Historical 
Society). 

http://www.seymourharlan.com/
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conquistadors as they searched for the famed villages of gold while exploring the continent.456  

However, by the territorial era of Arizona, these river valleys were also used, and over-used, by 

the incoming Anglo-American settlers, and were the subject of many disagreements and legal 

maneuverings.  In addition, the value of their water was instrumental in changing indigenous 

trajectories irrevocably.   

El Camino del Diablo, along the current international border, was used extensively for a long 

time by east and west travellers across the region; but the increased traffic from Anglo-American 

travellers significantly depleted the already limited water sources, so that increasing numbers 

were caught without water, and succumbed to the harsh environment and realities of desert 

travel.  Raphael Pumpelly, in his 1861 newspaper report of his experiences in southern Arizona 

provides a first-hand account of the realities of desert travel and how dangers came in many 

shapes and forms.457 It has been estimated that between 400 to 2000 travellers lost their lives 

along the route just between the 1850’s and 1900.  It was also the avenue through which some 

mines were established in the desert region between the Mexican border and the Gila River in 

O’odham territory. 458 Therefore, although this route was relatively safe from attacks, it was 

eventually eclipsed by the greater use of the more dangerous, but watered, river routes linking 

Mexico and New Mexico with the Gila River and California.  Although there were bandits along 

the route, it was deemed more secure than Apache territory to the east. 459   Increased numbers of 

Anglo-American travellers along the rivers of the Santa Cruz and the San Pedro, exposed these 

 
456 William K. Hartmann, Searching for Golden Empires: Epic Cultural Collisions in Sixteenth-Century America, 
(Tucson AZ: University of Arizona Press, 2014), 185-188. 
457 Raphael Pumpelly, ‘Affairs in Arizona: Terrible times in the territory experience in crossing the deserts.’  New 
York Times,(1861), accessed 25 August 2021, https://www.nytimes.com/1861/10/05/archives/affairs-in-arizona-
terrible-times-in-the-territory-experience-in.html. 
458 Sheridan and Broyles ‘First Europeans,’109. 
459 Sheridan and Broyles ‘First Europeans,’ 106-112. 

https://www.nytimes.com/1861/10/05/archives/affairs-in-arizona-terrible-times-in-the-territory-experience-in.html
https://www.nytimes.com/1861/10/05/archives/affairs-in-arizona-terrible-times-in-the-territory-experience-in.html
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richer more fertile valleys to the discovery of lucrative mineral veins, and later grazing lands, 

which led to greater Anglo-American settlement, use and exploitation of the area. 

 

Excerpt from the report by Raphael Pumpelly460 

The Santa Cruz River: missionary corridor 

The Santa Cruz River is divided into the lower and upper sections; the lower, or northern section, 

is sparsely populated as it is approximately 90 miles of desert from Tucson to its confluence with 

the Gila River.461  However, the upper, or southern, section travels from its headwaters near the 

international border toward Tucson and contains the only section which travels above ground.  

The lower, north, section of the Santa Cruz River was often tough stage for historic travellers 

who watered at Tucson, where merchants provided the traveller with provisions to survive the 

journey.462 Tucson itself was established as an O’odham village initially and, later, was absorbed 

 
460 Raphael Pumpelly, ‘Affairs in Arizona: Terrible times in the territory experience in crossing the deserts.’  New 
York Times, (1861), accessed 25 August 2021 https://www.nytimes.com/. 
461 Waterman L Ormsby The Butterfield Overland Mail, by Waterman L. Ormsby: Only Through Passenger on the 
First Westbound Stage (San Marino, CA: The Huntington Library, [1858] 1955), 96.  
J. Ross Browne, Adventures in the Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada, (New York: Harper & Brothers Publishers 1869), 131-132. 
462 Patrick Hamilton, The Resources of Arizona: Its mineral, Faring and grazing lands, towns and mining camps; its 
rivers, mountains, plains and mesas; with a brief summary of its Indian tribes, early history, ancient ruins, climate 
etc, etc.  A Manual of Reliable Information Concerning the Territory  (San Francisco: AL Bancroft & Co. Printers, 
1881), 44-45. 

“We were sixty miles from any white settlement, one hundred from any doctor, and 

encamped under a tree in a Papago village, the thermometer 110 degrees in 

theshade. Mr. P_____ started with a guide to bring an ambulance from Arivacca 

[sic], while I remained with the sick man. P_____ and the guide both got lost. The 

latter was found, just on the point of death from thirst and hunger, four days 

afterwards, off in Sonora; and P_____, after two or three days' wandering, reached 

Arivacca [sic], also nearly dead, and learned that the Indians had stolen all his mules 

and horses, and had wounded three and killed one of his men. He could send no 

ambulance.” 

 

https://www.nytimes.com/1861/10/05/archives/affairs-in-arizona-terrible-times-in-the-territory-experience-in.html
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into the mission of San Agustín during the 1700’s.463  This section was, and still is, significantly 

populated by both the indigenous Sonorans and the incoming Europeans because it provided a 

fertile watershed. Many Europeans established their rancherías along the upper section of the 

river, alongside many of the indigenous seasonal settlements, such as at Calabasas and Tubac.  

The banks of this river were used by O’odham to produce some cotton and squash crops, and, 

later, as grazing for European cattle.464  It is known as the ‘missionary corridor’ because it is the 

location of many of the Spanish Catholic missions and haciendas established by Father Kino in 

the 1690’s, and who the were first to systematically remove this land from the O’odham.465  

Although this was originally O’odham land, the Mexican government, after independence from 

Spain in 1821, claimed the missions and rancherías as public domain, and many properties were 

auctioned to private landowners or were given to chosen elite families as grants for their services 

to Mexico.466  When these grant lands were abandoned in the 1850’s because of Apache 

agitation, the United States also claimed them as public domain, along with Anglo-American 

squatter, until ownership was proven through the legal processes of the late nineteenth 

century.467  Unfortunately, the due process of land title ownership meant that the United States 

 
463  John G. Parke, Report of Explorations for that Portion of Railway Route near the Thirty-second Parallel of 
Latitude, lying between Dona Ana, on the Rio Grande, and Pimas Villages on the Gila (Washington: Government 
Printing Office, 1855). 
Ormsby The Butterfield Overland Mail 
Thomas E. Sheridan, Los Tucsonenses: The Mexican Community in Tucson 1854-1941, (Tucson, AZ: University of 
Arizona Press, 1992), 9. 
464 Spicer, Cycles of Conquest, 129-133. 
Jay J. Wagoner, Early Arizona: Prehistory to Civil War (Tucson, AZ: University of Arizona Press, 1975), Ch.6 
465 Oblasser, ‘Records and writings.’ 

Spicer, Cycles of Conquest, 118-129. 
Thomas E. Sheridan, Landscapes of Fraud: Mission Tumacacori, The Baca Float, and the Betrayal of the O'odham, 
(Tucson AZ: University of Arizona Press, 2006), 26-28. 
466 Sheridan, Landscapes of Fraud, 94-98. 
467 Charles D. Poston, ‘History of the Apaches, 1885’. (University of Arizona Special Collections: call number AZ 
169). 
Richard Wells Bradfute, The Court of Private Land Claims: The adjudication of  Spanish and Mexican Land Grant 
Titles, 1891-1904 (Albuquerque: University of New Mexico Press, 1975), 1-4. 
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was required only to go as far back as 1853, when they purchased the region, and the O’odham 

were not consulted as to whether they had a right to claim back their settlements and haciendas 

from the former mission lands and grantees.  Indeed, in the case of the mission lands of 

Tumacacori, the O’odham had legal documentation claiming title to the mission and settlement 

lands but lost it to a Mexican official who wanted to borrow it and never returned it, selling it 

instead to a member of the Mexican Sonoran elite.468 

Image 6.5 

 

Routes of the U.S. Military during Mexican American War469 

 

 
468 Sheridan, Landscapes of Fraud, 100-102. 
469 William S. Collins, Melanie Sturgeon & Robert Carriker United States Military in Arizona, 1846-1945, (Phoenix, 
AZ: Arizona State Historic Preservation Office, 1993), 9. 
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The Santa Cruz River missions also provided a watered north-south corridor for the Spanish, and 

later, Mexican and United States’ armies to travel through the region.  The Spanish established 

presidios or military posts, near the river, initially at Tubac and Tucson, as staging points to 

protect the settlers in the valley area.470  Tucson developed as an important watering hole before 

the 90-mile trek to the Gila River to the north.471  This Santa Cruz River route was considered 

arduous, but despite the presence of potential Apache attacks, it was one of the more popular 

routes, especially for the Anglo-American traveller, because it did have stop-over and watering 

points near former fortified presidios and missions. Pete Kitchen was famous for saying “from 

Tucson, Tubac, Tumacacori and to hell”, a vivid description of the old missionary route along 

the Santa Cruz River.472 

 
470 William S. Collins, Melanie Sturgeon & Robert Carriker United States Military in Arizona, 1846-1945, (Phoenix, 
AZ: Arizona State Historic Preservation Office, 1993), 8-12. 
Sheridan, Landscapes of Fraud, 59-62. 
471 Ormsby The Butterfield Overland Mail 
Hiram C. Hodge, 1877: Arizona As It Was: Or the Coming Country; Notes of Travel During the Years 1874, 1875, and 
1876, (Chicago, Illinois: The Reo Grande Press, Inc., [1877] 1965), 40. 
Hamilton, The Resources of Arizona, 11-12. 
472 Wagoner, Early Arizona, 424. 
Ormsby The Butterfield Overland Mail  
Robert G. Ferris, ed., Prospector, Cowhand, and sodbuster: Historic Places Associated with the mining, ranching, 
and farming frontiers in the Trans-Mississippi West, (Washington DC: United States Department of the Interior 
National Park Service, 1967), 150. 
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Image 6.6 

 
Showing the missions in the Pima Alta area473 
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Image 6.7 

 

 
 

Military Posts in Arizona before and after cession474 
 

The fertile region and navigable passageway of the Santa Cruz River valley was attractive for 

many Anglo-Americans to settle in, often using the abandoned Mexican ranches and mission 

buildings for themselves. Robert Forbes traced the history of one early Anglo-American family, 

the Penningtons, who lived in southern Arizona during the 1850’s and 1860’s.  They constantly 

moved between various Mexican ranches, such as Calabasas and Tumacacori, and Tucson before 

most of the family had died from either Apache attacks or natural causes.  After the end of the 

 
474 William S. Collins, Melanie Sturgeon & Robert Carriker United States Military in Arizona, 1846-1945, (Phoenix, 
AZ: Arizona State Historic Preservation Office, 1993), 11. 
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Civil War the two remaining members, sisters, lived out their lives in Tucson.  Forbes explains 

that their constant moves were probably connected to security issues 475  This fertile valley, and 

tributaries were also explored by prospectors, who had discovered minerals in the adjacent Santa 

Rosa and Patagonia Mountains, and by ranchers who grazed their cattle there often prior to 

cession in 1853.476  Subsequently, disputes over ownership and rights to resources, supported by 

the provisions of the Preemption Act of 1841, the Homestead Act of 1862 and the Gadsden 

Purchase agreement of 1853, brought the Mexican land grant claims to the attention of the 

United States’ Commission of Private Land Claims, established in 1853, to deal with such issues.  

This procedure was established in New Mexico in 1854 to settle Spanish and Mexican grant 

claims to the land, according to the treaty agreements of Guadalupe Hidalgo and the Gadsden 

Purchase between the United States and Mexico.  The treaties required the United States to 

honour land already titled to Mexican citizens at the time of cession.  They had the interests of 

the Anglo-Americans in mind, as the United States wanted to determine which land could be 

absorbed as public domain lands for sale in the future.477   

The Commission of Private Land Claims, and its successor the Court of Private Land Claims, 

were instrumental in denuding the O’odham of any current and future claim to their traditional 

lands, which had been taken by the Spanish missionaries, given up as public lands, then claimed 

by Mexican, and eventually, Anglo-American settlers. 478  Tumacacori was sold in an underhand 

 
475 Forbes, The Penningtons. 
476 Ferris, ed., Prospector, Cowhand, and sodbuster, 21-22, 40. 
477 Also see Chapter 7 The Land Grants. 
J. J. Bowden, A Critique of the Solution of the Southwestern Private Land Claims Problem, (MA Thesis, Southern 
Methodist University, 1969).  
Richard Griswold Del Castillo, The Treaty of Guadlupe Hidalgo: A legacy of conflict, (Norman: Oklahoma University 
Press, 1990), 78-81. 
478Papago Tribe, Tohono O’odham: History of the Desert People (Salt Lake City, UT: University of Utah Printing 
Services, 1985) 
Sheridan, Landscapes of Fraud, 135-137. 
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manner to Alegandro de Aguilar by his brother-in-law Manuel Maria Gandara, a military 

caudillo or strongman and Governor of Sonora.  He announced Aguilar’s intention to buy the 

land in Guayamas, Sonora, without notice and without giving the O’odham the opportunity to 

dispute the purchase, as was permitted by Mexican law.  Gandara himself laid claim to 

Calabasas, an old visita nearby on the Sonora Creek, also traditionally an O’odham settlement. 

Troops remained in the region until the 1880’s after Apache attacks had significantly decreased 

due to their removal to reservations, and the army presence was decreased accordingly.479  

Unfortunately, these issues also brought more troops to the region who established more 

garrisons in the area, which increased competition for the resources.  One of the early Anglo-

American ranchers, Pete Kitchen, sat out the Civil War and various Apache attacks in a fortified 

ranch near Potrero Creek, near the Santa Cruz River and was often used as a hide-out for many 

local settlers avoiding Apache raids.480   As a result, a majority of O’odham tacitly withdrew 

themselves from the valley to the western side of the Baboquivari Mountains, but also removing 

them from direct access to the river water.481  Therefore, these disputes effectively removed the 

indigenous population from the Santa Cruz valley and resulted in a series of resource 

exploitation which changed the natural bounty of the river and valley to the present day. 

Water determined the growing importance, for the Anglo-Americans, of the Santa Cruz River, as 

many of the Anglo-American early settlers established their ranching and freight businesses in 

the river valley area to provide the local population and nearby army garrisons with cattle 

products and supplies.482  The area became embroiled in a series of legal battles ranging from 

 
479 Collins, Sturgeon and Carriker, United States Military, 23-31.  
480 Ferris, ed., Prospector, Cowhand, and sodbuster, 150; Alma Ready. Calabasas: A True Story, (Nogales AZ: Alto 
Press, 1976), 8. 
481Spicer, Cycles of Conquest, 136. 
482 Forbes, The Penningtons, 5-6.  
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false advertisements of paddle-steamers plying the river, to the reservation authorities illegally 

arranging and losing deals with nearby mining operators for the use of resources.483 One 

particular Mexican grant area around Calabasas was the centre of a controversy involving land 

exchanges, fictional paddle steamers using the river and a bankrupt land development company 

for almost a century.  Even the O’odham reservation at San Xavier Mission became embroiled in 

controversy in the early 1880’s when they permitted the San Xavier Mining and Smelting 

Company to construct a road across the reservation to the river where the company was to build 

a smelter and mill to process their ore.484  Despite having the Governor’s blessing, this contract 

fell foul of the Bureau of Indian Affairs, and by extension, the U.S. Department of the Interior’s, 

jurisdiction over reservation land and the laws controlling them.485   However, by the end of the 

nineteenth century, however, the Santa Cruz River watershed became eroded and depleted from 

over-exploitation by the commercial operations of the ranches and Anglo-American settlements 

and continues to be exploited.  Sadly, with the initial Spanish missionary settlements along this 

river route, the indigenous people, mainly the O’odham, were unrelentingly exposed to European 

land management, agriculture and products, which continued with the Mexican period, and 

which became more aggressive and pronounced with the Anglo-Americans.   

Today the road between Nogales and Tucson, along the Santa Cruz River, is built up with 

contemporary housing areas, many of which have green lawns and swimming pools.  The 

original indigenous village of Sahuarita has been transformed into an upper middle-class 

 
Spicer, Cycles of Conquest, 132-133 
Sheridan, Landscapes of Fraud, 122-128. 
483 Sheridan, Landscapes of Fraud 
484 Letter to U.S. Surveyor General in Tucson, John Wasson to Secretary of Interior, January 30, 1880,’ San Xavier 
Mining files (Arizona History Society: call number MS 307 Box 4) 
485 ‘Letter to Governor Safford, February 21, 1880,’ San Xavier Mining files (Arizona History Society: call number MS 
307 Box 4) 
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community of five-bedroomed houses surrounding a private community centre with a pool.  

Other indigenous communities have been built over as the old missionary and presidio 

settlements around Tubac, Tumacacori and Calabasas have grown into Anglo-American tourist 

attractions, promoting the Spanish and Mexican heritage of the valley and providing services for 

the guest ranches in the area.  Also, looming in the distance, across the valley from the old early 

placer mines, are the corporation strip-mining businesses of the Pima and Duval mines, also 

responsible for significant water-depletion because of the hydraulic nature of the strip-mining 

process.  These activities significantly reduce the water available to the Santa Cruz watershed, 

much to the detriment of the O’odham reservation to the west who rely on the water for their 

cotton and ranching industries.486 

The San Pedro River: riparian scenic by-way 

As an alternative valley trailway, the San Pedro River had long been used by Europeans as the 

entry into and through the region northwards from Mexico.  It is believed by many historians that 

this route was used by the early Spanish conquistadores, and some of their first encounters with 

southern Arizonan indigenous people was with the Sobaipuri who resided there.487  The 

Sobaipuri abandoned this area during the 1700’s, and while it is not known exactly why, 

Seymour and other authors have posited that it was the result of Spanish and Apache 

encroachment onto this northern Sonoran indigenous territory, which caused a clash over 

resources.488  The vacation of the land by the last settled indigenous group along the river, 

technically left the land ‘available’ for the Mexican government to distribute as public grant 

 
486 ‘Tohono O’odham History 1916 to Present,’ Tohono O’odham, accessed 1 October 2017, www.tonation-nsn.gov 
487 Seymour, ‘Sobaipuri-O'odham.’ 
Hartmann, Searching for Golden Empires, 154-189, 225-227. 
488 Seymour, ‘Sobaipuri-O'odham.’ 
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lands in the 1820’s, and much was given to members of the powerful northern Sonoran Elias-

Gonzales family, who later abandoned the land due to Apache raiding exploits during the 

1840’s.489 

The San Pedro River and watershed provided some fertile land for not only the indigenous 

people, particularly the Sobaipuri O’odham and Chiricahua Apache, but also for Spanish and 

Mexican grant-land holders, predominated by the Elias-Gonzales family, called the San Juan de 

las Boquillas y Nogales grant.490  This grant land spans periods of land manipulation and control 

by both Mexico and the United States.491  Originally Sobaipuri territory, this area became used 

for two commercial purposes and was involved in many court issues connected with the Mexican 

land grant system.  The first purpose was as a watered trailway, which developed into a wagon 

road and, later, a branch railroad line which was to service the mining and cattle extraction 

industries in the area.  The second purpose was to provide water for these two extraction 

industries, which enabled the Anglo-American grant owners to prosper during the twentieth 

century.   The long and complicated legal history of the grant land also illustrates how 

interwoven the Anglo-American encroachment and development of region was with legislation 

and the wealthy Anglo-American entrepreneurs who used it. Basically, the original Elias-

Gonzales grant, granted by Mexico in the 1820’s, was abandoned in the 1840’s and then squatted 

by many Anglo-Americans.  George Hearst and his lawyer George Hill Howard approached 

many of the Elias-Gonzales descendants offering to represent them in the land claims courts, and 

after winning their cases against squatters, received the land in lieu of payment.  After which 

 
489 San Juan de Las Boquillas y Nogales Titulo (1833) translated 1897 for the US Court of Private Land Claims. 
490 For more information about the legal dealings of the San Juan de las Boquillas y Nogales grant with the private 
claims commission and, later, in the private claims court, see Appendix C Boquillas Grant. 
‘Elias documents,’ (University of Arizona Library Special Collections, Tucson, Arizona, call number AZ 232). 
491 For more information see Appendix C San Juan de Las Boquillas y Nogales Grant. 
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there were successive court cases where the Hearst family and later Kern County Cattle and 

Land Company defended their ownership, eventually establishing a large cattle concern on the 

old grant and mining lands. 492   

Additionally, the history of the grant illustrates the superimposition of the United States and 

capital needs over an indigenous area with an indelible history woven into the fabric of the land, 

visibly illustrated by pictographs and rock art left by the Sobaipuri and their ancestors, only just 

becoming appreciated in the last few years.493 Ironically, the valley itself is preserved as an 

important riparian trailway for migratory birds and animals and contains ruins from the 

expansion of the Tombstone mining industry.  These remnents of the regions mining boom are 

slowly crumbling into the river and becoming intwined with the vegetation, while the 

pictographs of the original people remain.  One could say this is a fitting end to the explosion of 

the mining industry which threaded communication networks along the valley, made the wealthy 

rich and destroyed the natural environment, such as the cottonwood trees and arroyos which 

existed there.   

The valley itself provides almost year-long water and is one of the more traversable river valleys 

in southern Arizona, and with its headwaters in the Patagonia Mountains and converging with 

the Gila River at Winkleman, it is a valuable water resource for southern Arizona.  The most 

navigable section of the river is the southern section from its headwaters in the Patagonia 

Mountains, and towards present-day Benson and the junction with Interstate 10.  As a trailway it 

was particularly used as a passage from Mexico to the Gila River and was part of the Southern 

Emigrant Route, which later evolved into the line for the Southern Pacific Railroad across the 

 
492  ‘Elias documents.’ 
493 Seymour, ‘Sobaipuri-O'odham.’ 
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state.  However, the growing popularity of travelling through Tucson via the Santa Cruz River 

route, curtailed its importance as an alternative route, and as such, became just a water source for 

local mining and ranching concerns by the latter decades of the nineteenth century.  Ironically, 

although the wagon roads and the railway tracks of the valley have since become disused, illegal 

immigrants from Mexico have revived its trailway status, using it to enter into the United 

States.494  As a part of the Southern Emigrant Route, the San Pedro River valley was known to 

Anglo-American travellers during the nineteenth century, who noted the relatively abundant 

water sources of the river.  Interestingly many were also aware of the potential status as a 

Mexican grant along much of the upper valley region, which meant it was either unavailable or 

indisputable land belonging to someone else.495   

Image 6.8 

 

Showing the Butterfield route across New Mexico Territory between 1858-1861496 

 
494 local knowledge 
495 Richard J. Hinton, The Hand-Book to Arizona: It's resources, History, Towns, Mines, Ruins and Scenery, (Tucson 
AZ: Arizona Silhouettes, 1878), 233-234.  
496 Wagoner, Early Arizona, 333 
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The railroads 

The United States’ railroad network came late to Arizona, particularly considering that one of the 

reasons for purchase was to develop a railroad transportation network across the region and 

represent the pinnacle of United States commercial expansionism into the region.  The original 

network was stalled by the Civil War and was not reestablished as part of a southern 

transcontinental route until the 1870’s, after the Southern Pacific Railroad Company was 

incorporated in San Francisco in 1865.  By 1877 the Southern Pacific Railroad line had reached 

Yuma, and in 1880 was going through Tucson on its way to join with the Galveston, Harrisburg 

and San Antonio Railroad in Texas in 1883.497  Each development used existing legislation to 

establish jurisdiction over thousands of miles of easement across the United States. The 

development of the railroads in southern Arizona was encouraged the Pacific Railroad Act of 

1862 was designed to help with settlement of the west by encouraging the movement of goods 

and people into regions sparsely populated by recognised citizens of the United States.498 

The first significant piece of legislation for railroads was in 1850 when the Federal government 

established a grant scheme to railroad companies where they were given a specific amount of 

land, designated in a formulated way, to develop their railroad lines.  Originally deemed a ‘Right 

of Way’ act for the development of railroads in Illinois, Mississippi and Alabama, the 1850 Act 

 
497 ‘History of the Southern Pacific,’ Southern Pacific Historical and Technical Society (SPHTS), accessed 18 Mar 
2021,  https://sphts.org.  
George C. Werner, ‘The History of the Southern Pacific,’ Texas State Historical Association, accessed 18 March 
2021www.tshaonline.org 
498 ‘Landmark Legislation: The Pacific Railway Act of 1862,’ Senate, accessed 18 Mar 2021 www.senate.gov/ 

https://sphts.org/
http://www.tshaonline.org/
http://www.senate.gov/
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became a standard through which other grants were established.499  This act established a 

standard process for the specific distribution of railroad lands, which earmarked alternate 

sections of land for the companies while retaining the other section as public domain, often 

called the ‘chequerboard’ pattern of railroad land distribution.500  Surplus railroad lands were 

permitted to be sold by the railroad companies to help finance their ventures.501   

In 1852, and again in 1854, provisions were made for the settlers who had already settled on land 

that was to be given to the railroads.  In most incidences these settlers were not on the land 

legally, but the premise of ‘first in right’ - essentially private sovereignty over claimed ‘empty’ 

land - as well as the prevailing Jeffersonian ideology, meant that the 1841 Preemption Act 

permitted these settlers to retain their ‘railroad’ segments.  These Acts protected these rights to 

the land or gave suitable compensation to the settlers who intended to quit the railroad grants, in 

return, the settlers were required to register their claim within 12 months of the railroad grant or 

the land would automatically revert back into public domain.502   A further act, passed in 1852, 

encompassed other types of roads, listing “plank roads and macadamized turnpikes” which also 

were public lands’ ‘Rights of Way’, and encouraged public roads to be constructed.  This act also 

 
499 Thirty-first Congress, ‘Chapter 61: An Act Granting the Right of Way and making a Grant of Land to the States of 
Illinois, Mississippi, and Alabama, in Aid of the Construction of a Railroad from Chicago to Mobile,’ (September 20, 
1850), accessed 20 March 2021, www.loc.gov, 466-467. 
David Maldwyn Ellis, ‘The Forfeiture of Railroad Land Grants, 1867-1894’. The Mississippi Valley Historical Review, 
33 no. 1(1946): 28-29 
500 Ellis, ‘The Forfeiture of Railroad Land, 29. 
501 The legislation also contained provisos, such as if the railroad was not complete after 10 years from the initial 
grant they were to forfeit any remaining land back into the public.  However, over the years, many extensions 
were granted to the companies, so that in the end, additional legislation was enacted to help mitigate this issue.  
This also became a bone of contention between the railroads and other interested parties vying for the locked up 
spare land, leading to anti-monopoly legislation.  
Chapter 61: An Act Granting the Right of Way, 466-467.  
Ellis, ‘The Forfeiture of Railroad Land,’ 29-30. 
502 Thirty-seventh Congress, ‘Chapter 78: An Act to protect actual Settlers upon the Land on the Line of the Central 
Railroad and Branches by granting Preemption Rights thereto,’ (August 2, 1852), accessed 20 March,  www.loc.gov. 
27. 

http://www.loc.gov/
http://www.loc.gov/
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established the water requirements for transport grants, requiring a depot and a “watering place” 

of no more than one square acre to be established at a minimum of every 10 miles; an extremely 

important provision in the arid southwest, and one which was instrumental in determining the 

direction of the routes.503 

Images 6.9, 6.10, 6.11 

Showing three of the camping places which Parke used on his geographical survey of the area for 

a potential railroad line through the southwest.504 

Image 6.9 

 

Tucson area, along the Santa Cruz River 

 

 
503 Chapter 78: An Act to protect actual Settlers, 27. 
504 All images from the Parke Survey, 1853, (Arizona History Society archives, call number AHS 917. 19. U58 rep). 
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Image 6.10 

 

Passage from San Pedro River through the Dragoon Mountains near Dragoon Springs. 

Image 6.11 

 

Passageway through Puerto Del Dado, now the remains of Fort Bowie and Apache Pass, also 

showing the potential railroad line which was eventually used by the Southern Pacific Railroad 

The pivotal act for the southwest was the 1862 Pacific Railroad Act, granting permission for the 

establishment of a transcontinental railroad “from the Missouri River to the Pacific Ocean and to 



 

201 
 

secure to the Government the Use of the same for Postal, Military, and other Purposes.”505 As 

this suggests, the transcontinental railroad was for government purposes first, and any periphery 

purposes such as commercial transportation, second.  Although the provisions of this act were 

established for the Union Pacific Railroad, they were also applied to the development of the 

southern transcontinental railroad in the early 1870’s by the Southern Pacific Company.506  

The 400-mile Arizona section of Southern Pacific line followed the Southern Emigrant Trail 

from Yuma to Casa Grande, now Interstate 8, and from Casa Grande, through Tucson, and east 

to Steins Peak into New Mexico, parallel to the present Interstate 10.507  Branch lines developed 

to the north and south from the main line and many new railroad towns, originally established on 

the wagon road junctions and watering stops, were established or adapted for the new railroad.508  

The branch lines mainly serviced the local mining populations as well as local ranchers, who 

were building new markets in both California and the eastern states.509 The cattle industry 

developed from providing the local community with beef products into a large ranching industry.  

Before the advent of the railroad network in southern Arizona, many ranchers drove their cattle 

to both the local markets and the markets and fattening farms in surrounding states.  The railroad 

enhanced their industry by preventing wear and tear, and even death, of the livestock, however, 

the freight was expensive, and the ranchers and railroads were often in opposition about the 

 
505 Thirty-seventh Congress, Transcontinental Railroad Act - ‘Chapter 120: An Act to aid in the Construction of a 
Railroad and Telegraph Line from the Missouri River to the Pacific Ocean and to secure to the Government the Use 
of the same for Postal, Military, and other Purposes,’ July 1, 1862. Accessed 20 March 2021, 489-498. 
506 SPHTS ‘History of the Southern Pacific.’ 
Werner, ‘The History of the Southern Pacific.’ 
507 Hamilton, The Resources of Arizona, 94.  
‘Arizona Transportation History: Final Report 660,’ Arizona Department of Transportation, (AZDOT), (Arizona 
Department of Transportation Research Center, 2011), 115. 
508 Arizona Department of Transportation (AZDOT), ‘Arizona Transportation History: Final Report 660, 115.  
Broyles & Hartmann 2014 
509 For more information about the cattle industry see Chapter 8 
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optimal prices.510  By 1886 refrigerated cars were added to the train and frozen carcasses could 

also be transported to the markets for sale.511 

Patrick Hamilton pointed out in his 1881 travel journal that the railroad was instrumental in 

settling the southern counties, and that the branch lines enabled the telegraph to be expanded 

from the Southern Pacific line to the military establishments dotted around the region; a decade 

later John Bourke confirmed that the railroad had changed the area and provided more 

opportunities for settlers and soliders alike.512  As more minerals were discovered, and mining 

towns and ranches were established in southern Arizona during the late 1870’s and early 1880’s, 

more companies invested in developing railroad connections to supply these new businesses, and 

the railroad companies became competitive as more easement grants were applied for.  Railroad 

companies, such as the New Mexico and Arizona Railroad line, were important for the local area 

because they were used extensively by the military posts in the area.   The New Mexico and 

Arizona Railroad were also used to transport an estimated 3000 head of cattle daily from the 

ranches, and serviced many of the lucrative gold, copper and silver mines of the region; it was 

even used to transport Geronimo after his surrender in 1886.513  However, despite the initial 

usefulness of the line, the decline of the mining industry, the changes in the cattle industry, the 

rise of Tucson, and the perennial flooding of the Sonoita Creek caused disuse of the line. 

 
510 Phil Brigandi, ‘A Desert Cattle Drive of 1890,’ Desert Tracks (June 2006): 1. 
‘Empire Ranch v. Southern Pacific, 1890,’ Empire Ranch Foundation News, 5 no. 2 (May 2004): 3-4. 
In fact, the Vails of Empire Ranch defied the 25% increase in rates in 1890 and drove their cattle in the traditional 
way to California for slaughter.  Their drive was so successful that other members of the southern Arizona ranching 
community agreed to use the ‘long drive’ the following year if the Southern Pacific did not capitulate and remove 
the price hike: Brigandi, ‘A Desert Cattle Drive,’  
511 SPHTS ‘History of the Southern Pacific.’  
Werner, ‘The History of the Southern Pacific.’ 
512 Hamilton, The Resources of Arizona, 96.  
John G, Bourke, On The Border with Crook, (Lincoln, Nebraska: University of Nebraska Press, [1891] 1971). 
513 T. Johnson, New Mexico and Arizona Railroad, (Green Valley Hiking Club, 2017), 1. 
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Eventually, it was superseded by a more direct line from Tucson to Nogales, and another, more 

secure line from Benson to Bisbee in 1902, by-passing the San Pedro River and Patagonia 

Mountain route completely. The Atchison, Topeka and Santa Fe Railroad was interested in 

developing a line from Tucson to Tombstone in 1881, but railroad transport for the Tombstone 

mining district and others was developed by a subsidery company in 1882 called the New 

Mexico and Arizona Railroad, NM & AZ, which joined Benson on the Southern Pacific line with 

Nogales and the Sonoran Railroad on the Mexican border in 1882.514  The NM & AZ railroad 

line ran through las Boquillas land grant and established the town of Fairbank as a staging point 

on the banks of the San Pedro River, within a mile of the mining mills and works of the local 

mining districts.  From Fairbank the line turned southwest and headed along the Sonoita Creek to 

the Patagonia Mountains and the mining district there before going through Calabasas and 

joining with the Mexican railroad to the port at Guayamas 515   

 
514 Hamilton, The Resources of Arizona, 94. 

Johnson, New Mexico and Arizona Railroad, 1. 
515 Johnson, New Mexico and Arizona Railroad, 1-2.  
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Image 6.12 

 

Showing the Cattle Drive routes including Railroad links516 

However, by the 1870’s many disgruntled businessmen and politicians were complaining about 

the continual extensions to the 10 years’ construction requirements and that the railroads were 

sitting on top of land considered to be of prime value, because they either were stalling in their 

railroad development or sat in litigation defending themselves against squatter’s rights.  The 

 
516 Robert G. Ferris, editor, Prospector, Cowhand, and sodbuster: Historic Places Associated with the mining, 

ranching, and farming frontiers in the Trans-Mississippi West, Vol XI, (Washington DC: United States Department 

of the Interior National Park Service, 1967). 
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railroad company boom of the 1870’s was fictionalized by Anthony Trollop in his 1875 novel 

The Way We Live Now, where a sub-plot involves a spurious railroad line, from Salt Lake City to 

Vera Cruz, Mexico and an incorporated railroad company which had received grant lands and 

was advertising shares for sale.  Trollop states “That the object of Fisker, Montague and 

Montague, was not to make a railway to Vera Cruz, but to float a company” and thus make 

money with no outlay. 517  Speculators pushed for the approximately 80,000,000 acres of unsold 

grant land to be released back into public domain, and the railroads knew that if they did not 

actively violate their contracts, it took Congressional Action to legally forfeit their contracts, 

which created a slow and ponderous process.518  States and territories were also aware that while 

the railroads sat on government granted land they were unable to sell or collect taxes from them.  

However, in 1885 the Southern Pacific Railroad was challenged in court by Santa Clara County, 

California, when it was determined that corporations were to be considered as individuals, and 

therefore were to be held accountable for their actions and legally required to pay regular land 

taxes.519  An additional complaint was that the railroads also had tenants rather than selling the 

land outright, which also stymied the Jeffersonian ideal of small landholding citizens spreading 

democracy to the western territories.520  After 1885, however, unsold grant land slowly began to 

be released by the railroad companies but, to this day, they still own significant amounts of 

property and land across the United States.521 

 
517 Anthony Trollop, The Way We Live Now, (Penguin Classics, 1875), Kindle, Chapter 9. 
Ellis, ‘The Forfeiture of Railroad Land,’ 32-34. 
518 Ellis, ‘The Forfeiture of Railroad Land,’ 29, 30-32. 
519 United States v. Southern Pacific, George Loomis et al. 1901.  Case: 184 US 49 (22 Supreme Court, 285, 46 Led. 
425. 
520 Ellis, ‘The Forfeiture of Railroad Land, 35. 
521 Darwin P. Roberts, ‘The Legal History of Federally Granted Railroad Rights-of-Way and the myth of Congress’s 
‘1871 Shift’’.  University of Colorado Law Review 82, (2011): 85 
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During the late nineteenth century railroads became the most instrumental way to encourage 

Anglo-American settlement, industry and culture in southern Arizona.  They were serviced by 

the established wagon roads and freight companies, although these smaller transportation 

concerns were not as dramatically important to the development of Anglo-American 

homogeneity in southern Arizona as railroads were.  Initially, the main wagon roads from which 

the railroads took direction were sponsored by the federal government to provide the mail routes, 

with the intention that territorial taxes would maintain them.522  However, Arizona, along with 

other southwestern territories and states did not have a citizenry numerous enough to provide 

money for the road systems, and so the government established a toll-road contract system in 

1864 to expand the networks and thus encourage further immigration.523  Of the six toll-road 

contracts given to Arizona Territory, two were located in southern Arizona, enabling them to join 

the unconnected veins of private mining roads to the main networks, thus providing a more 

comprehensive system in the area.  One of the main Arizonan companies operating in southern 

Arizona was the Tucson Pose Verde & Libertad Road Company which won a contract to build 3 

main roads from Tucson to the mines in southern Arizona; however, these were never realised.524  

By 1866 the jurisdiction of road construction moved from the territorial legislature into the 

separate counties that used a poll tax to provide funds for their construction and maintenance; 

needless to say, the citizens of southern Arizona did not provide much in the way of levies, and 

the onus of construction and transportation was left to the private enterprises needing such 

transportation networks for business. Also, despite money being appropriated by the territorial 

 
522 Arizona Department of Transportation (AZDOT), ‘Arizona Transportation History: Final Report 660,’, (Arizona 
Department of Transportation Research Center, 2011), 12. 
523 AZDOT, ‘Arizona Transportation History,’ 15  
524 Jay, J Wagoner, Arizona Territory 1863-1912: A political history, (Tucson AZ: University of Arizona Press, 1970), 

54-55. 
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legislature between 1877 and 1881 for the extensive construction of a transportation 

infrastructure, the restrictions of the 1886 Harrison Act prevented the territory from spending 

further money on the network.  This this act prevented them from exceeding a pre-set debt limit, 

which Arizona had already exceeded, thus curtaining any future expenditure which would have 

benefited the wagon freight companies.525  Thus, even though there were attempts to raise money 

for an extended road network, the wagon-roads were superseded by the railroad company 

networks, and the stagecoach and freight companies were relegated to ‘taxi’ status to and from 

the stations.526  By statehood, in 1912, many rail and wagon networks were gradually being 

replaced by a government funded web of roads for automobiles, which removed more land from 

indigenous usage.527   

Table 6.1 

 

The six toll roads and companies with contracts in Arizona, 1864528 

 
525 AZDOT, ‘Arizona Transportation History,’ 15.  
Melissa Keene and J. Simon Bruder, preparers, Good Roads Everywhere: A history of road building in Arizona, 
(Arizona Department of Transportation; Environmental Planning Group, 2003). 55-56. 
526 Many of the profitable stagecoach and freight companies of the early territorial years had been started by 
Sonoran Mexican Americans, such as Estevan Ochoa and Mariano Samaniego (Peterson, Jr., ‘Cash up or no go,’ 
210-215; Meeks, Border Citizens, 25).   
Thomas H. Peterson, Jr., ‘Cash up or no go: The Stagecoach Era in Arizona’ Arizona Historical Society 14 no. 3 
(1973): 210-215. 
Eric V. Meeks, Border Citizens: The Making of Indians, Mexicans & Anglos in Arizona, (Austin TX: University of Texas 
Press, 2007), 25. 
527 Peterson, Jr., ‘Cash up or no go,’ 210. 
528 Melissa Keene and J. Simon Bruder, preparers, Good Roads Everywhere: A history of road building in Arizona, 
(Arizona Department of Transportation; Environmental Planning Group, 2003). 55. 

Toll Road Companies 
1. Santa Maria Wagon Road Company - Prescott to the Colorado River 

2. Tucson, Poso Verde and Libertad Road Company - three roads from Tucson to mines 
in southern Arizona 

3. Arizona-Central Road Company - Prescott to La Paz (on the Colorado River) 

4. Mohave and Prescott Toll Road Company - Prescott to Mohave (on the Colorado 
River) 

5. Prescott, Walnut Grove, and Pima Road Company (King Woolsey, Jack Swilling, 

and others) - first north-south highway to Prescott 
6. Prescott and Fort Wingate Road Company - Prescott to Fort Wingate, New Mexico 
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Discussion 

The trailways and transportation networks of the territorial years in southern Arizona illustrated 

two ways in which the United States permanently levered themselves into the region and cut 

through the land depositing pockets of Anglo-American policies and procedures along the way.  

The first was the visible trails that the transportation networks provided in establishing a road 

and rail infrastructure between the various extraction industries, the military posts and the main 

settlement hubs.  The second was to provide an avenue through which more Anglo-American 

immigration into the region which furthered United States’ claim to the land.  These two arms of 

influence illustrated the power and control which the United States exerted over the territory of 

southern Arizona applying the decrees of sovereignty, preemption and the principle of terra 

nullius, while promoting the ideologies of commercial productivity through the premise of the 

small farmer and democratic practice. 

These networks were encouraged through a system of grants and legislative measures which 

provided incentives for transportation companies to establish the transportation structure 

throughout the southwest.  The grants reasserted principle of terra nullius over the region by 

determining that all unclaimed territory belonged to the United States, to distribute as it saw 

necessary.  The United States earmarked and gave away large swaths of land to the railroads, and 

only recognised private claims to the grant lands if the landowner used legislative procedures to 

appeal against the railroad claim. Unfortunately, lack of knowledge about the procedures and 

lack of citizenship status precluded any indigenous people from applying to gain legitimate 

control over their traditional lands.529 The dual ideology of preemption, such as prior claim, and 

 
529 It often excluded many Mexicans from doing the same, also. 
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the need to promote small independent farmers in the southwest under the Jeffersonian 

democratic ideal encouraged the use of the 1841 Preemption Act by Anglo-Americans in 

southern Arizona, blithely ignoring any technical trespass onto traditional indigenous territory.  

Many of the claimants, particularly in the latter years of the nineteenth century, rigourously 

defended their claims, using the army and militia to fight off any physical challenge, indigenous 

or otherwise, to their land.  Later, they used the courts to contest their claims against speculators, 

who were able to pursue large land grants, whether via railroad grants or through the Spanish and 

Mexican grant claims courts. 

The growing industrial capitalism of the United States and its need to produce domestic raw 

materials for this growth meant that any adventurer willing to find and exploit natural resources 

in the new territories was encouraged by the government.  Often potential settlers would find 

advertisements in their local newspapers encouraging prospectors and potential farmers to 

relocate to under-settled areas with the aid of government incentives, listed in the 

advertisements. 530  Providing secure transportation networks, therefore, was instrumental in 

establishing a secure footing in and control over the area, which would, thus, encourage further 

settlement, who, armed with government legislation, could legitimately claim any ‘unoccupied’ 

lands in the territory.  Unfortunately, for many territories, including Arizona, these networks also 

encouraged larger speculators who had the resources, means and wherewithal to utilise the same 

legislative initiatives to claim hundreds of thousands of acres for their own and defend their 

ownership in court, regardless of any prior claims.531  Ultimately, it was the indigenous 

populations who suffered from the loss of jurisdiction and rights over their traditional lands, and 

 
530 Tombstone Epitaph (reproduction). 1886. Vol. V No. 5; Miscellaneous Mining documents.  Located in University 
of Arizona Special Collections.  MS 307 Boxes 1-3) 
531 For more information see Chapter 7 The Land Grants. 
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from the inability to prevent the transportation networks from leading the migration inroads into 

their territories. 

The Tohono O’odham Nation reservation today has very limited federally recognised roads 

penetrating it and no railroads, allowing the nation to ultilize authority over their own 

transportation infrastructure on their reservation.  The few federal roads and railroads which are 

located on or close to their reservation, were not as a result of recognition of O’odham 

jurisdiction but because the focus of Anglo-American industry was on the alluvial land near the 

rivers, particularly the Santa Cruz River, and the mineral veins such as the mining region of Ajo.  

By the end of the Civil War, as Anglo-American migration into southern Arizona increased, the 

O’odham moved away from both the Santa Cruz River area and the mining concerns to control 

contact with the Anglo-Americans.  Fortunately, El Camino del Diablo became more 

infrequently used as Anglo-American infiltration favoured the Southern Emigrant and Gila route 

systems thus freeing the tinijas network from overuse.532  The desert conditions of the current 

reservation land also discouraged many settlers from gaining a foothold in the area and also 

concentrated them on the more fertile lands of the Santa Cruz River.  This resulted in the 

O’odham losing, irrevocably, a significant portion of their agricultural base as Anglo-Americans 

focused on developing, and claiming, the areas near the rivers and the mineral mountains.  

However, they were also saved from significant intrusion onto the western section of their 

traditional territory, first by the lack of transportation networks and, second, because of the lack 

of commercial water sources. For many of the early Anglo-American mines, these two obstacles 

restricted their mining and ranching operations in the area and caused many ventures to fail.  

 
532 Meeks, Border Citizens, 21-22, 24. 
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Unfortunately, the Tohono O’odham Nation are now experiencing a modern intrusion into their 

federally designated territory, illegal immigrants, as a direct result of the United States’ border 

policy.  The illegal immigrants have been forced to use alternative routes to cross the 

international border between the United States and Mexico since the United States border policy 

has implemented stricter controls at the designated border crossings, and are now using desert 

trails across the O’odham territory to penetrate the country.533   The O’odham, who fought 

throughout the twentieth century to maintain their freedom of movement across the border, have 

since been restricted to one crossing in the middle of their territory provided they could give 

proof of Nation membership.  This freedom of crossing without the intervention of international 

border restrictions has permitted them to maintain their connections between their southern 

relations and is an important part of maintaining their nation’s heritage.534  However, contention 

has arisen from the inability of the United States to guarantee security and safety of their 

property in the border areas where the immigrants are now crossing.  The United States, as in 

1853, has found the long desert border in O’odham territory difficult to maintain and to preserve 

a continuous presence there, and as a result the Tohono O’odham are plagued with property 

damage and a danger to themselves by immigrant crossers, who also include drug mules for the 

Mexican drug lords.535  A measure to resolve this problem has now been introduced, a new 

border fence, a nine-metre steel barrier, and a perimeter patrol road has been initiated by the 

United States government, to mitigate some of these intrusion issues.536  However, with it brings 

 
533 Peter Heiderpriem, ‘The Tohono O’odham Nation and the US-Mexico Border,’  American Indian Law Journal; IV 
no. 1 (2015): 112-116. 
534 Heiderpriem, ‘The Tohono O’odham Nation, 114. 
535 Christopher Livesay, ‘At the United States-Mexico Border a tribal nation fights the wall that would divide them,’ 
PBS News Hour, 13 Jan 2019. Transcript.  www.pbs.org/newshour 
536 Livesay, ‘At the United States-Mexico Border.’ 
‘Native burial sites blown up for US border wall,’ BBC, 2020, www.bbc.co.uk/news/world-us-canada-51449739 

http://www.pbs.org/newshour
http://www.bbc.co.uk/news/world-us-canada-51449739
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new issues of cultural control and heritage, as well as continued problems with border patrol 

agents who undertrained in cultural sensitivity.   As Tohono O’odham landmarks and burial sites 

are demolished to install the fence and the patrol road, the O’odham, once again, have lost 

jurisdiction over their own traditional heritage.537  Additionally, it has been noted by O’odham 

leaders that many O’odham are persecuted on their own lands by border patrol agents who 

incorrectly identify members of the Nation as illegal immigrants, and challenge them on their 

legitimacy to be near the border.538  This is an indelicate response to a Nation which has been 

infiltrated by non-indigenous intruders for centuries, and then bisected and claimed by the 

political premise of a nation which superimposed its jurisdiction to do so by making inroads, 

literally, into territory which was not theirs. 

The Chiricahua Apache initially developed a good relationship with Anglo-Americans as 

indicated by Parke’s encounter with the Apache family and a contract Cochise to provide timber 

for government sources539.  However, this was not to last as greater competition, igniting 

agitation, over control of the trailways and their water sources in Apache territory increased.  

This ultimately led to clashes between the Chiricahua Apache and Anglo-Americans which 

resulted in a defensive network of army posts along those routes most used by travellers and the 

US postal services.  Initial encroachment into Chiricahua territory began in 1846 when the Army 

of the West, travelled to California from New Mexico via the Gila River and Yuma with 2,000 

dragoons, adventurers, traders and 500 soldiers of the Mormon Battalion.  Kearny and William 

H. Emory from the Army Corps of Engineers surveyed the route, and Colonel Philip St. George 

Cooke, with the help of the Mormon Battalion built what became known as the Mormon 

 
537 BBC ‘Native burial sites’  
538 Livesay, ‘At the United States-Mexico Border.’ 
539 Parke, Report of Explorations, 13-14. 
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Battalion Route in 1847.  The Mormon Battalion route used an entry point into southern Arizona 

through the Guadalupe Pass near the border of Mexico, and travelled westwards to the San Pedro 

River, followed the river north to the site of Benson and then headed westwards again towards 

Tucson, joining with the Santa Cruz River which it then followed to the Gila River and then west 

along the Gila River to Yuma. 540 

 

The river routes were chosen because of their easy navigation, from previous knowledge, and of 

course their water sources.  However, they also traversed through traditional northern territory of 

the Chiricahua Apache.  Unfortunately, as successive waves of Anglo-American travellers went 

through the region, misunderstandings and exploitation of resources marred the relationship 

between these potential allies against Mexico.  As a result, the army established outposts to 

protect the postal and wagon routes, often strategically placed by watering points, which became 

stage stations, and the army became a permanent fixture in southern Arizona during the 

nineteenth century.541  However, the army presence encouraged more entrepreneurs to establish 

in the region, and with the need for additional supplies, and cultural misunderstandings and 

confrontations became inevitable.As greater contact occurred, the Chiricahua Apache 

encountered increased opportunities to raid for supplies as well as an escalation of both 

unofficial and official Anglo-American policies of containment and elimination, to counter the 

raids.  Securing the transportation networks became an important aspect of the army’s duties in 

Arizona which was supported by the legislative measures designed to encourage settlement and 

facilitate the development of the land by Anglo-Americans.  Speculators, often with significant 

 
540Stein, Historic Trails, 8-10.   
Stein, Historic Trails, 8-10. 
541 Wagoner, Early Arizona 
Stein, Historic Trails, 8-10 
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financial backing, were in the position to harness many laws to establish their claims to the land, 

such as using others to apply for land in their stead.  The term ‘dummy entrymen’ was used to 

describe hired individuals, or employees, who applied for grant lands, and then ‘sold’ them to a 

speculative entity; a loophole in the Homestead Acts exploited frequently.  These speculators, 

along with many mining corporations, were able to influence transportation legislation in their 

favour as well as other territorial and federal land legislation.542  

Trailways, for the Chiricahua Apache, proved to be the vehicle through which their encounters 

with Anglo-Americans and their removal by them from southern Arizona was implemented.  The 

trailways provided citizens of the United States the means to explore and exploit Chiricahua 

Apache territory, were the kernel of the contention between the Chiricahua Apache and the 

incoming Anglo-Americans and were the avenue through which the removal of the indigenous 

group from the region occurred.  The way in which many of the Chiricahua were taken from 

southern Arizona, by train and by wagon was an indignity which compounded loss of their 

traditional territory and can be seen as the death knoll of their cultural connections with it.543  

The removal and dispersal of the southern Arizonan Chiricahua Apache to Florida, Oklahoma 

and New Mexico epitomizes the pinnacle of United States’ imperialism and disregard for the 

indigenous people.  The fact that Chiricahua Apache now have to travel back into the region to 

rediscover and reclaim their heritage is a travesty, especially when they have to ask Anglo-

Americans to, literally, show them the way to their cultural remains by guiding them up the 

 
542 Bradfute, The Court of Private Land Claims  
Sheridan, Landscapes of Fraud  
Leah S. Glaser and Nicholas Thomas, ‘Sam Colt’s Arizona: Investing in the West, The Journal of Arizona History, 56 
no.1 (2015): 29-52 
543 John P. Clum, ‘Collection of agency notes and personal correspondence, 1874-1877,’ (University of Arizona 
Special Collections: call number MS 284 - 1876 Voucher 9; Clum letter from Indian Commissioner Smith 30 May 
1876;  
John G, Bourke, On The Border with Crook, (Lincoln, Nebraska: University of Nebraska Press, [1891] 1971), 235, 
434, 437. 
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trailways to them.  As a Nation which was never ‘conquered’, and a Nation which has never 

been officially recognised by the United States, the Chiricahua Apache are still surviving and are 

active in establishing their rights to their heritage.  While the Chiricahua Apache were given a 

reservation in the 1870’s, one of the arguments for revoking it was that it was never approved by 

the authorities, and official treaties were never signed with Cochise.544 

Trailways, therefore, became an instrument through which the United States government was 

able to lay claim to their latest territorial gain, southern Arizona.  At the same time, they 

provided active citizens with the means to which to penetrate the region, seemingly left vacant 

by both the indigenous population and the resident Mexicans, and which was presented as theirs 

for the taking.  It was estimated that at the time of cession, the territory had less than 1000 

Mexican and mestizo residents, predominantly in southern Arizona and congregated around the 

main military outposts and settlements such as Tubac and Tucson.545   With land legislation and 

supportive transportation legislation the entrepreneurial citizens of the United States sallied forth 

to conquer the last contiguous territorial acquisition of the United States. 

 

 

 

 

 

 
544 Chiricahua Apache Nation, accessed 18 April 2018, http://www.chiricahuaapachenation.org 
545 Meeks, Border Citizens, 24.   
Mestizo is a term which was used by the Anglo-Americans and Mexicans to indicate a person of mixed heritage – 
Mexican and indigenous.  

http://www.chiricahuaapachenation.org/
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PLATES 

Plate 6.1 

 

Memorial to the Mormon Battalion whose only battle in the Mexican-American War was with 

bulls left to roam the Mexican ranches had been abandoned during the 1840’s (post marker by 

the San Pedro River). 
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Plate 6.2 

 

Dragoon Spring, showing a desert trailway through the Dragoon Mountains 

Plate 6.3 

 

Butterfield Stagecoach trail near Apache Pass 
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Plate 6.4 

 

Apache Spring 

Plate 6.5 

 

San Pedro River 
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Plate 6.6 

 

New Mexico and Arizona Railroad line from Benson to Nogales via Fairbank 

 

Plate 6.7 

 

New Mexico and Arizona Railroad crossing the San Pedro River 
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Plate 6.8 

 

Ohnesorgan Stage-Coach Station, near Contention 

Peterson, ‘Cash up or go.’ 

Plate 6.9 

 

Showing remains of migrants or drug mules along the San Pedro River near Boston Mill site 
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Plate 6.10 

 

An old Cottonwood tree next to the San Pedro Ranch house, San Pedro National Riparian 

Conservation Area. 

Plate 6.11 

 

Fort Bowie 
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Plate 6.12 

 

Dragoon Spring Confederate Graves 

Plate 6.13 

 

Remains of Stagecoach Station, Dragoon Spring 
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Chapter Seven 

The Land Grants 

Introduction 

The land grants were specific segments of land which had been presented to members of the 

Spanish and Mexican army who had distinguished themselves in service to their country.  In 

southern Arizona there were several such segments of land, many belonging to the prestigious 

Elias family, and when the United States acquired jurisdiction over the region, these grant lands 

were not to be absorbed into the public domain.  These vast areas of land became coveted areas 

as more Anglo-American ventures established in the region, but they were, at the time, privately 

owned and untouchable.  However, as many of these tracts had been abandoned because of 

Apache attacks, the United States established procedures to confirm continued private ownership 

of these grants, releasing unconfirmed claims into the public domain.  Interested Anglo-

Americans attempted to gain these lands, and by doing so, they removed yet more ancestral land 

from possible reclamation by the indigenous people of southern Arizona, while aiding and 

abetting further investment into the extraction industries. 

The 1848 Treaty of Guadalupe Hidalgo and of the 1853 Gadsden Purchase both required that the 

United States honoured land which was in the hands of private Mexican citizens as exempt from 

being absorbed as public domain lands.546  However, many of these lands had been left 

abandoned by the Mexican title holders by 1853 and were classified as ‘unoccupied’ public lands 

 
546 Treaty of Guadalupe Hidalgo – ‘Treaty of peace, friendship, limits, and settlement between the United States of 
America and the United Mexican States concluded at Guadalupe Hidalgo,’ (February 2, 1848), accessed 18 June 
2018, www.mexica.net, Article 8 and 9. 
Gadsden Purchase Treaty – Gadsden Purchase Treaty, (December 30, 1853), accessed 10 June 2018, 
www.avalon.law.yale.edu, Articles 5 and 6. 

http://www.mexica.net/
http://www.avalon.law.yale.edu/
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unless the owners came forth and provided documentation to prove their legal right to the land.  

However, it was to the benefit of the United States if the land was inadequately documented, and 

could not be legally claimed, as it provided greater land tracts for future public sale. The United 

States initially established a commission to investigate these claims, but, by the time the 

applications were processed, many land hungry Anglo-Americans had utilised the land 

legislation of the United States to establish their own claim to these pockets of land.  The 

properties became embroiled in the politics and ideals of the late nineteenth century and 

illustrates how land rights and property claims were important vehicles for the United States to 

control the division and distribution of land they claimed to be theirs.  Ultimately, though, 

Mexican and Anglo-American private claims superseded any attempt by the indigenous 

population to use legal proceedings to gain their territory back from the incoming Anglo-

American interlopers. 

When the United States purchased territory from Mexico between 1848 and 1854, they also 

acquired vast tracts of land which were privately owned and therefore prohibited from being 

incorporated into the public domain cache of the United States.   These privately owned areas 

had been purchased from the Spanish and Mexican governments as grants for service to the state 

and often encompassed many hundreds of acres.  In accordance with the provisions in the treaties 

of Guadalupe Hidalgo and of the Gadsden Purchase these grant areas were to be honoured as 

private holdings and therefore unavailable for public sale other than by legal transfer of title.547  

The stumbling block came when the Southwest became an attractive location for Anglo-

 
547See Appendix F Treaty of Guadalupe Hidalgo and Appendix G Gadsden Purchase Treaty  
Treaty of Guadalupe Hidalgo, Articles 8 and 9.  
Gadsden Purchase, Articles 5 and 6 
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American settlers, and the United States government had to initiate some type of legal 

proceeding to separate trespassers and interlopers from legal property owners. 

Treaty of Guadalupe Hidalgo, Articles 8 and 9. 

 

Gadsden Purchase Treaty, Articles 5 and 6 

 

Initially, the United States established the Office of Surveyor General in several of the 

southwestern territories and states to handle the opposing claims of Mexican landowner, Anglo-

ARTICLE VIII 
Mexicans now established in territories previously belonging to Mexico, and which remain for the future within 

the limits of the United States, as defined by the present treaty, shall be free to continue where they now reside, or 

to remove at any time to the Mexican Republic, retaining the property which they possess in the said territories, or 

disposing thereof, and removing the proceeds wherever they please, without their being subjected, on this account, 

to any contribution, tax, or charge whatever.  

Those who shall prefer to remain in the said territories may either retain the title and rights of Mexican citizens, 

or acquire those of citizens of the United States. But they shall be under the obligation to make their election within 

one year from the date of the exchange of ratifications of this treaty; and those who shall remain in the said 

territories after the expiration of that year, without having declared their intention to retain the character of Mexicans, 

shall be considered to have elected to become citizens of the United States.  

In the said territories, property of every kind, now belonging to Mexicans not established there, shall be 

inviolably respected. The present owners, the heirs of these, and all Mexicans who may hereafter acquire said 

property by contract, shall enjoy with respect to it guarantees equally ample as if the same belonged to citizens of 

the United States.  

ARTICLE IX 
The Mexicans who, in the territories aforesaid, shall not preserve the character of citizens of the Mexican 

Republic, conformably with what is stipulated in the preceding article, shall be incorporated into the Union of the 

United States. and be admitted at the proper time (to be judged of by the Congress of the United States) to the 

enjoyment of all the rights of citizens of the United States, according to the principles of the Constitution; and in the 

mean time, shall be maintained and protected in the free enjoyment of their liberty and property, and secured in the 

free exercise of their religion without; restriction.  

 

ARTICLE V. 
All the provisions of the eighth and ninth, sixteenth and seventeenth articles of the treaty of Guadalupe 

Hidalgo, shall apply to the territory ceded by the Mexican Republic in the first article of the present treaty, and to 

all the rights of persons and property, both civil and ecclesiastical, within the same, as fully and as effectually as 

if the said articles were herein again recited and set forth.  

ARTICLE VI. 
No grants of land within the territory ceded by the first article of this treaty bearing date subsequent to the 

day-twenty-fifth of September-when the minister and subscriber to this treaty on the part of the United States, 

proposed to the Government of Mexico to terminate the question of boundary, will be considered valid or be 

recognized by the United States, or will any grants made previously be respected or be considered as obligatory 

which have not been located and duly recorded in the archives of Mexico.  

 

http://avalon.law.yale.edu/19th_century/guadhida.asp#art8
http://avalon.law.yale.edu/19th_century/guadhida.asp#art9
http://avalon.law.yale.edu/19th_century/guadhida.asp#art16
http://avalon.law.yale.edu/19th_century/guadhida.asp#art17
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American settler and the United States by determining if the land grants had acquired full titles 

by the time the United States gained the territory.548  This was important because if the titles 

were incomplete then the United States had legal precedence to claim the land as public domain 

and permit settlers to purchase it.549  If the titles were complete, then the United States would 

lose jurisdiction over the land and any subsequent resources it contained, including mineral and 

water sources.  Thus, for the future of industrial and agricultural growth in the United States, and 

for money in the coffers, the United States needed a procedure to determine the legal ownership 

of the land grants.  They first established the Private Land Claims Committee under the Office of 

Surveyor General, and then when this process became overwhelmed and cumbersome, they 

established the Courts of Private Land Claims which definitively determined legal ownership.550 

The impetus to settle these grant claims came from the development of the extraction industries 

in the southwest and growing settlement by Anglo-Americans in the region as the industries 

proved more lucrative in the decades after the Civil War.  At the same time, indigenous people 

were considered as obstacles for Anglo-American development plans, and it was argued that they 

would be best placed in reservations or pushed onto marginal lands, where subsistence living 

was all that could be achieved.551  Either way, it meant that indigenous people were effectively 

removed from attempting to claim any past traditional lands, and legal precedence was given to 

 
548 Thirty-third Congress.  Office of Surveyor-General - ‘Chapter 103: An Act to establish the offices of Surveyor-
General of New Mexico, Kansas and Nebraska, to grant Donations to actual Settlers therein, and for other 
purposes,’ (July 22, 1854), 308-311, accessed 25 July 2020, www.loc.gov.  
549 Treaty of Guadalupe Hidalgo, Articles 8 and 9. 
550 Office of Surveyor-General, Section 8.  
Fifty-first Congress, U.S. Court of Private Land Claims – ‘Chapter 539: An Act to establish a court of private land 
claims, and to provide for the settlement of private land claims in certain states and territories,’ (March 3, 1891), 
accessed 20 March 2021, www.loc.gov. 854-862. 
551 Ely Parker, First Report of Ely Parker U.S. Commissioner of Indian Officers, (www.pbs.org, 1869) 
Reginald Horsman, Race and Manifest Destiny: The Origins of American Racial Anglo-Saxonism, (Cambridge, MA: 
Harvard University Press, 1981), 240-241 

http://www.loc.gov/
http://www.loc.gov/
http://www.pbs.org/
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those who could fight for ownership in the courts.  Eventually, by the end of the Courts of 

Private Land Claims in 1904, each piece of land in the treaty areas had a designated land 

manager, whether it be private, public domain or federally reserved land, which was logged and 

recorded with the General Land Office with a Public Land Survey System designation.552 

The events 

Several pieces of legislation encouraged many new settlers to southern Arizona, which were 

advertised by the travel writers and in newspapers as a lucrative way to make money.553  Prior to 

the Civil War there were several pieces of legislation which provided avenues for acquiring 

property in the Mexican cession areas.  In southern Arizona, settlers could use the 1841 

Preemption law for rights to land they had squatted on, or they could claim their land by 

donation under 1854 legislation, which permitted, until January 1858, the Office of Surveyor 

General to give any citizen, who was white, male and over 21 years old, 160 acres, provided they 

improved the land within 4 years of receiving the grant.554  The 1862 Homestead Act sold 

parcels of 160 acres to homesteading applicants for a small fee, and again the stipulation of 

citizenry and property improvement before receiving full title to the property were required.555  If 

the applicant were a prospector or miner, they could also establish and patent mining claims in 

the area and receive title to the property that way.     

 
552 United States Department of the Interior, General Land Office, The Unappropriated Public Lands of the United 
States; by Counties, Land Districts and States, on July 1, 1909 (Washington D.C.: Government Printing Office, 1909).  
‘Maps of land management,’ Arizona State Land Department, accessed 20 Jun 2020 http://land.az.gov 
553 J. Ross Browne, Adventures in the Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada, (New York: Harper & Brothers Publishers, 1869). 
Hiram C. Hodge, 1877: Arizona As It Was: Or the Coming Country; Notes of Travel During the Years 1874, 1875, and 
1876.  Chicago, Illinois: The Reo Grande Press, Inc., [1877] 1965). 
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The pressing need to determine ownership over the land was not in evidence until after the Civil 

War, as there were only a few mining claims and ranching operations established before the Civil 

War.  However, between 1865 and 1880 several business opportunities developed which 

encouraged incoming settlers to the region, and more settlers migrated to the region.556  As the 

United States recovered from the Civil War, industrialization increased in the eastern and mid-

western states, and many entrepreneurs moved to the ‘frontier’ lands to establish themselves 

independently.557  Prospectors, inspired by the 1859 Comstock Lode boom, and other western 

mining discoveries, entered the region with the intention of re-opening former mining operations 

or of finding their own potential claims in the mountains of southern Arizona.558  The open 

spaces and grasslands of southern Arizona appealed to those who supplied the increased demand 

for beef products by the local mining operations and camps.559   As these outfits became 

established freight and merchant companies also developed to supply the industries and other 

settlers.560  In addition, veterans of wars were given a promise of land in recognition for their 

service, called land scrip, which could either be sold on or exchanged for frontier land 
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throughout the west.  Many army veterans used their land scrip to return and settle in the area 

which they had encountered during the Civil War.561  

The Anglo-American settlers were also enticed by a series of legislation which further curtailed 

the independence of the indigenous people.   President Grant’s Peace Policy, initiated in 1871 as 

the Act of March 3rd, reflected a change in indigenous policy by removing their ‘domestic 

dependent nation’ status and establishing them as ‘Wards of State’ instead.562  This meant that 

the indigenous people were denuded of their ability to negotiate treaties or became ineligible for 

a treaty because they were no longer perceived as separate entities within the United States.  This 

marginalized indigenous people further because they were either pushed to the boundaries of 

fertile land or were forcibly persuaded to reside on the growing number of Indian reservations 

which were being established in the American Southwest to remove the indigenous people from 

land coveted by the Anglo-Americans.563  As Wards of State, the United States gave the 

indigenous people lands to use, the so called Indian Reservations, but they also lost complete 

jurisdiction over their traditional lands and over the way it was used.564  Thus, those who were 

sent to reservations or were marginalised were forced to rebuild their live on a piece of land 

which was limited in resources or that they had little affinity with.565   
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The move to place all indigenous people into reservations encouraged more settlers into the 

region, as they felt safer in expending the energy and time in establishing in the region.  

However, with more Anglo-Americans looking to invest in southern Arizona, the United States 

government needed to establish which areas were available for purchase by settlers and which 

land segments were still legally and privately owned.  The federal Act of July 22, 1854 had 

established provisions to determine previous land ownership by Spanish and Mexican families 

and was in compliance with the mandates of the Treaties of Guadalupe Hidalgo and the Gadsden 

Purchase to honour complete titles to the grants.566  The procedure required the claims were to be 

sent to the Surveyor General who then advised Congress to confirm the claim or not.  However, 

the procedure was cumbersome and by the 1880’s the Commission did not have the capabilities 

to process all the claims that were flooding the offices of the Surveyor General.567  This system 

was also exploited by wealthy Anglo-Americans and their teams of specialist lawyers who began 

to manipulate the Spanish and Mexican claims through the US legal system gaining the land 

themselves in lieu of payment from the heirs of the original grantees.568 

Access to water was also an important consideration for those concerned with developing 

business ventures in the territories of the southwest, and this was particularly apparent in 
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southern Arizona where most of the grant lands lay along the important water sources of the 

region.  Many were along the upper Santa Cruz and San Pedro Rivers and a couple of the grant 

claims were located on the substantial secondary rivers of the area such as the Babocomari and 

Sonoita Rivers.  These water sources were not only of vital importance to the ranchers but also 

for the miners in the hills and mountains above the river valleys.  The extraction techniques of 

the miners required water both at the prospecting and mining point, also at the processing point.  

It, therefore, was in the interest of the ranchers and miners to establish claims to their water 

sources and to prevent homesteaders from claiming the land from under them.  In addition, the 

pre-emptive and homesteading legislation prevented public domain land with known minerals 

and salt licks from being acquired privately, however, if the land was unknown to contain 

minerals at the time of purchase, then the landowner could also claim the mineral rights, which 

otherwise would have belonged to the government.569   

By the 1880’s pressure for a swifter conclusion, or a smoother system, began to build which 

called for a revision of the system.570   In southern Arizona this included the need to settle 

Apache land as a defense against clashes with Apache over resources, particularly against the 

Chiricahua Apache whose territory contained extensive grazing lands and river property.  This 

became particularly urgent for the United States as the industrial development of the mining and 

ranching industries in southern Arizona was rapidly occurring, encouraging the development of a 

railroad network in the region.  Simultaneously, the government was establishing reservations for 

indigenous people, using the army to relocate them away from public domain lands released 

under the provisions of the 1873 Timber Culture Act and the 1877 Desert Land Act.  The more 
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prominent resident landowners in southern Arizona began to become concerned that they would 

lose their pre-empted lands and pushed for more determinate legislation to legally secure their 

boundaries and water sources and to protect their property from the incursion from other 

incoming Anglo-American setters.571  Thus, there developed a greater demand to settle the land 

ownership claims towards the middle of the 1880’s in accordance with the pressing concerns of 

those with influence in the southwest.  The first Surveyor General’s Office for Arizona was 

established in Tucson in 1870, which later became the Arizona Court of Private Land Claims 

established by the 1891 Act to finally resolve the Spanish and Mexican grant land claims.572 

The Legislation 

Surveyor-General Commission of Private Land Claims 1854-1891 

In the provisions of the treaties of both Guadalupe Hidalgo and the Gadsden Purchase land 

which had been granted by the Spanish or Mexican governments prior to cession was to be 

recognised by the United States as privately owned and not to be included as public domain.  

However, the onus was on the landowner, or heirs, to provide valid documentation to prove 

ownership, and if abandoned, to prove that it was abandoned for external reasons, such as 

indigenous agitation or natural disasters, as permitted in their grant agreements.573   When the 

Office of Surveyor General was created for New Mexico Territory in 1853 these provisions were 
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573 Titulo San Juan de las Boquillas y Nogales (1833) translation 1897 in Elias documents (University of 
Arizona Library Special Collections, call number AZ 232). 
Treaty of Guadalupe Hidalgo, Articles 8 and 9. 

http://www.loc.gov/


 

233 
 

incorporated into the duties of the Surveyor General; namely to investigate each of the Spanish 

and Mexican grant claims to determine whether the Mexican title was valid and complete or if 

the land could be reverted to public domain.574  The Surveyor General was then required to send 

this report to the Secretary of the Interior for recommendation to grant the land title, or not, by a 

Committee of Private Land Claims who forwarded it to the House of Representatives for 

confirmation of the recommendation by an act of Congress.575  

In 1870 the Office of Surveyor General for Arizona was established as a separate office from 

New Mexican, with the same duties and responsibilities as the Surveyor General for New 

Mexico.576  This office was established as land claims in Arizona were beginning to escalate as 

more Anglo-Americans were entering the territory.  It became increasingly important to establish 

which lands could be available as public domain lands for sale, as pre-emptive or homestead 

claims, and could be reserved federal lands.  Reserved lands also included any lands which were 

thought to have Spanish and Mexican private land grant titles but which still needed to be 

confirmed by Congress.577   

However, between 1873 and 1888 the Surveyor General offices were so inundated with claims, 

that Bowden estimates that between 1854 and 1891 the Colorado, New Mexico and Arizona 

offices had 241 claims to investigate, gather all the legal paperwork for, and then to process 
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through the legal system.578  The office was required to put together a packet containing 

photographs, affidavits, and an official surveyor report of the land that grant contained, and to 

send this to the appropriate registrars office either in Mexico or in Spain.  The registrars offices 

were then requested to confirm the boundaries of the claim, whether it held a perfect or 

complete, or an imperfect, title at the time of cession, or to confirm it was legally abandoned, in 

that it was neglected because of reasons other than those of Indian attack or natural events.  After 

the packet had been returned to the United States, then the Surveyor Generals office had to 

translate all documents in Spanish, trace all the title paperwork to the grant from cession, and 

contact all surviving members and claimants to confirm legal transfer of the property between 

heirs or by external acquisition.  Finally, after all the documentation had been collected and 

approved by the Surveyor General, they had to be then recommended for confirmation or 

rejection by the Secretary for the Interior before being presented to Claims Committee for an Act 

of Congress to be passed declaring the grant legal, privately owned and reserved from public 

domain.579 

It was quickly determined that this procedure was too cumbersome and numerous claims were 

stalled by this longitudinal process.  Therefore, in 1891, the United States Court of Private Land 

Claims was established and became the final stop for any Spanish or Mexican land grant owners 

to solidify their claims legally under United States laws and legislation.  Community claims, 

however, were flatly not recognised in United States property law, and except for the Pueblos in 

New Mexico, all community claims were designated as public domain based on the premise that 
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most were former missions which were absorbed into public domain after Mexican 

Independence when the Spanish priests were evicted from the country.580  In southern Arizona, 

the mission and lands of Tumacacori were given to the O’odham who lived there as a community 

grant by the Mexican government prior to cession.  However, the title was taken from them by 

the Sonoran governor Maria Gandara, who claimed the grant as a private property.  This claim 

was researched by the Committee of Private Land Claims, who confirmed that it was a private 

grant at the time of cession.581  Unfortunately, as many community grant claims were ignored by 

the legal system of the United States, this prevented any recourse indigenous people had to retain 

their lands which they had held during the Spanish and Mexican eras, further removing them 

from their indigenous heritage.582  When the Court came a close finally in 1904, all claims were 

deemed finalized and determined as closed cases, although some were still being challenged by 

pre-emptive claimants in the Supreme Court at the time.  Some of the challenges to the grants are 

illustrated in court cases such as Herrick v Kern County Land and Cattle Company (1901), 

Herrick v Boquillas Land and Cattle Company (1906) where squatters, or preemptive claimants 

were fighting extradition from the San Juan de las Boquillas y Nogales grant area by the owners 

Kern County Land and Cattle Company.583   

The process was elongated because of the many issues that the Offices of the Surveyor General’s 

encountered when trying to establish a legal lineage for the ownership and land titles.584  The 
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evidence, which the office had to uncover to prove a legal claim, was extensive.  Establishing a 

grant title meant that the office needed good legal translators who could locate and then translate 

the Spanish-written documents in the Spanish and Mexican records offices.585   The office often 

encountered two stumbling blocks, first was to determine whether individuals had authority to 

give or sell land grants, aside from the Mexican government, and who was permitted to do so, 

and when.  The Commission had to be very careful on the dates of the grants because many were 

deemed unlawful by the Mexican government.586  The second stumbling block was Article 5 of 

an 1853 Mexican law, signed 14th November, which stated that “all alienations [meaning transfer 

of property ownership rights] of public lands made by states and departments” were revoked and 

became null and void.587  Wagoner posits that this law was designed to sweeten the deal between 

the United States and Mexico for the Gadsden Purchase, and basically meant that any lands 

which were not granted by the central Mexican government were unsupported, so that the United 

States could lay claim to more public domain land than would originally appear.  Wagoner posits 

that this law was designed to sweeten the deal between the United States and Mexico for the 

Gadsden Purchase, and basically meant that any lands which were not granted by the central 

Mexican government were unsupported, so that the United States could lay claim to more public 

domain land than would originally appear.  Wagoner states that according to the Arizona Citizen 

in 1876, this law was repealed immediately after treaty ratification in 1854.588  This would have 

significant impact on the land claims proceedings both during and after the establishment of the 

claim’s systems beginning in the Surveyor General office in 1854. 
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Image 7.1 

 

1854 Act for Office of Surveyor General, Sections 7 and 8589 

The office also had to find the boundaries of the properties and whether they were located within 

the United States.  This was no mean feat when the original boundary markers were usually piles 

of stones or a natural marker such as a tree or a ravine, which had often been disturbed by years 

of land use, especially when the original grant sizes were not recorded in detail  or had absorbed 

the overplus as part of the grant.590 An overplus, often claimed in the private land procedures as 

legal claims, was, in essence, public grazing lands that the property owners used exclusively as, 

and incorporated in, their own private property, these claims further encumbered the Surveyor 

General’s work.  As well as the physical features of the grant lands, the office needed to 

construct a paper trail of ownership if the land had passed from one member of the family to 
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another, and/or into the hands of others who had acquired the property, or if the property had 

been irrevocably abandoned.  Finally, the office needed to determine under which Mexican law 

each claim was established under and who were the patron of the grants and whether they were 

legally permitted to do so at the time. 

 Another issue was human fallibility.  Mexican grantees were either dead or very old by the 

1870’s and 1880’s.  Their heirs were sometimes also old.  In addition, many of Mexican descent 

were illiterate, and yet more had sold their property without filing the correct paperwork.591  To 

compound matters, some of the properties were transferred as ‘quitclaim’ properties meaning 

that the receiver of the property accepts it without confirmation of legal ownership by the seller 

which often complicated the paperwork. Many quitclaim deeds were drawn up on the San Juan 

de las Boquillas y Nogales claim as the grant was going through litigation, first in the Claims 

Commission procedures and later in the Court of Private Land Claims.592  Whether or not the 

grants were complete or incomplete as far as fulfilling the terms of their contracts with the 

Mexican government, many of the lands had squatters residing and working on them, and if the 

grants could be proved abandoned or have incomplete titles, then under United States law, the 

squatters could claim them as pre-emptive lands from the public domain.593 

Several of the grants fell into one, or all, of these categories of issues, and the Surveyor 

General’s office spent much time and energy in unravelling the lineage of the grant titles before 

they could send their reports up to the Secretary of the Interior to make recommendations to 

Congress on each grant.594  An 1886 recommendation to the Congressional Committee of Private 
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Land Claims by the Secretary the Interior Commissioner McFarland, explained that after years of 

research questions remained and the case was not completely watertight.  In the House Report 

192 1886 Matis Ainsa a claimant for the San José de Sonoita grant was allowed to claim the 

grant even though he did not prove he was a member of the Crespo family who were the last 

recorded holders of the title, because, in McFarland’s words he was a “well-known character.”595 

By the 1880’s many of the grants had stalled in the hands of the Department of the Interior, and 

claimants were becoming insolvent as they retained lawyers to investigate and handle their case 

first in the commission and later in the courts.  Wealthy individuals, such as the Hearst family, 

began to pressure the government to resolve the stalemate with the grants, and to establish 

ownership on the grants which could be proved and to release those which could not be proved 

as public domain for purchase.  Ranchers, miners, financiers, and businessmen alike were 

pushing for a resolution to the situation, and eventually the Courts of Private Land Claims were 

established in 1891 to speed up the process by eliminating Congressional Action and definitively 

determining land jurisdiction for the Mexican cession areas as per treaty requirements with 

Mexico.596   The New Mexico Surveyor General George W. Julian proclaimed in a late 1880s 

report that up to 90% of the claims in the territory were based upon falsities and that a more 

stream-lined procedure might clean up the system, which could unequivocally decide upon grant 

cases in a more efficient manner.597  The New Mexico Surveyor General George W. Julian 

proclaimed in a late 1880s report that up to 90% of the claims in the territory were based upon 

falsities and that a more stream-lined procedure might clean up the system, which could 
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unequivocally decide upon grant cases in a more efficient manner. President Harrison, when he 

gained office in 1889, recognised that a Court of Private Land Claims would be important to 

determine the cases in a speedier, more honest, fashion and established the court in 1891.  This 

refined type of procedure benefitted those with who could navigate the system and use their 

influence to gain favourable outcomes for the ownership of the grants.598 

The Legislation – U.S. Court of Private Land Claims 1891-1904 

As the push for confirmation of grant titles escalated, the need for a speedier and more definitive 

process developed, as the existing system became clogged with claims and incapable of 

processing with the efficiency that many clamoured for.  An additional incentive was forwarded 

by the politicians themselves as the late nineteenth century movement for conservationism and 

preservation of national resources, such as natural resources in the western territories, was 

gaining momentum.599  Therefore, as public land was being reserved for Indian reservations and 

the forest reserves were being established, thousands of acres were being removed from the 

public domain, therefore, securing legal title to unclaimed grant lands before they became 

unavailable was a political consideration also.  Thus, many of the speculators and cattle industry 

businessmen lobbied Congress to establish the United States Court of Private Land Claims, a 

unique court which came into existence in 1891 and concluded its duty in 1904.600 
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Image 7.2 

 

1891 An Act establishing the U.S. Court of Private Land Claims, Section 7, with reference to the 

Mexican cession grants601 

The United States Courts of Private Land Claims were initially just two courts, the Santa Fe 

court and the Denver court which were established in 1891.  However, by 1892 the Tucson court 

was added to help mitigate some of the claims in southern Arizona.602  By the time the Tucson 

court was established there were 291 case files, and claimants still had until 1893 to file their 

claims.603  The initial claims, such as the ones which were close to being confirmed by 

Congressional Action prior to the establishment of the courts, went through very quickly and 

were confirmed by the Claims Courts without too much contention.604   However, some were 
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stalled in their proceedings, and the Claims Courts took much longer than originally intended 

before they could close out their duties.  By 1904, they had confirmed 289 cases which 

encompassed grants consisting of a total of 35,491,020 acres in the cession territories, mainly in 

New Mexico and Arizona, although New Mexico took the lions’ share 605 As Ebright points out 

in his introduction, local interests were often balanced against the land grant claims decisions 

when placed before the Courts of Private Land Claims, although, many disputed grants were 

challenged in the Supreme Court later, who made the final decision.606  

Imperfect claims had until 1893 to finish filing and this was directed to those whose grant 

conditions might not have been complete by cession, for example some were only two years into 

their five-year improvement plan when cession occurred.  Again, they had the right to appeal a 

negative decision or rejection of their claim, in the Supreme Court.  Sometimes, if they were able 

to prove that they would have completed the grant requirements to gain a perfect title, or had 

done so shortly after cession, then their claims would be confirmed, provided all else was 

recorded legally and correctly.  Squatters on grant lands were able to appeal decisions too, 

however, their application needed to be supported by 20 years of residency and improvement of 

the land, and if the grant was confirmed they were permitted to claim 160 acres per adult, either 

in situ, or in lieu on other lands, dependent upon the landowner.607  This last group of people, 

however, were often evicted because few could prove residency of 20 years or more, and given 

the Apache raiding and transience of people residing in southern Arizona at the time, many 

appeals failed.  Forbes gives an account of the Pennington family who frequently moved around 

the Santa Rita Mountain area and the Santa Cruz Valley eking out a living in the early territorial 
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years.  Originally a large family, who had arrived in southern Arizona in the late 1850’s, a 

decade late only a couple of sisters were left, most members of their family having perished in 

the meantime, often at the hands of various Apache raids.608 In southern Arizona this was also 

complicated by a situation created by some floated land, centred around Tumacacori , called the 

Baca Float Number Three, which impacted a significant area in the region resulting in a loss of 

land for not only the Tohono O’odham but also for many Sonoran Mexican and smaller Anglo-

American ranchers along the Santa Cruz and Sonoita River valleys.609  Most of these issues also 

caused the claims to drag through the court system and even after decisions had been confirmed 

many still ended in the Supreme Court for final confirmation.610  However, in the long run, the 

Private Land Claim Courts did attempt to finalize the requirements of the Treaty of Guadalupe 

Hidalgo and the Gadsden Purchase Treaty where the United States needed to recognize and 

endorse all perfect, or potentially perfect, titles of the Spanish and Mexican grants.  If it did not 

do it in the literal sense, it did maintain the spirit of intending to honour the clause, in accordance 

with concerns raised by Mexico, and pacify some expansionists at the time.611 
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parcel ‘floated’ around the valley successively for several decades. 
610 Bradfute, The Court of Private Land Claims , 217. 
611 Bradfute, The Court of Private Land Claims  
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Image 7.3 

 

1853 Act establishing office of Surveyor General, Section 2 establishing applicant provisions612 

Image 7.4 

 

Plan Showing the Spanish and Mexican Grants confirmed by the Court of Private Land Claims 

in southern Arizona613 

 
612 www.loc.gov accessed 25 July 2020. 
613Jay J. Wagoner, Arizona Territory 1863-1912: A Political History, (Tucson, AZ: University of Arizona Press, 1970).  

http://www.loc.gov/
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Image 7.5 

 

Showing the mobile Baca Float grant which complicated any further claims to the Tumacacori 

grants614 

 

Discussion 

The land claims systems of the late nineteenth century, according to Richard Bradfute, were 

flawed from the outset.615  The processes which were required were deemed too cumbersome for 

the ranchers, miners, and railroad executives, who pressed for quicker and more definitive 

decisions about the validity of the private land and grant claims as demand for available public 

land grew.   The inherent lack of regulated and indisputable boundaries, the changeable size of 

the parcels, and the vagueness of established titles favoured those who had the money to pursue 

 
614 Wagoner, Arizona Territory. 
615 Bradfute, The Court of Private Land Claims, 216-222. 
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their grant claim through the United States legal system.  This indication of graft and corruption, 

rewards and incentives, coupled with the inability to challenge a decision made by the 

Congressional Committee, has led to criticism of the system.   

When the Arizona Surveyor Generals Office opened in Tucson in 1870 it dealt with the over 20 

land grant claims, mostly in southern Arizona.  These, according to the Anglo-American settlers, 

needed to be determined so that the territory could be made available for public domain sale and 

development.616   Anglo-American settlers, along with the United States government, supported 

the speedy resolution to the private Spanish and Mexican land grant ownership as it prevented 

the United States from establishing control and distribution rights over the land it deemed 

productive for industry.  By exerting total control over the territory, the United States projected 

irrefutable sovereignty over the land, and was able to justify the removal of the original 

indigenous inhabitants as extra-legal entities which needed to be excluded.  The impetus to 

resolve the land claims within the legal provisions of the treaties and the legal systems of both 

Mexico and the United States was the clamouring interest of the expansionists and land hungry 

capitalists. 

Southern Arizona, by the end of the Civil War, drew the attention of many mining barons from 

California and Colorado who began to speculate in the fledgling Arizona mining industry.  Many 

of these speculators had enough money to privately hire tenacious lawyers who went into 

Mexico to ferret out the legal documents to the acknowledged grant areas legally belonging to 

Spanish and Mexican families.  At the same time, owners of the grant lands scrambled to get 

their titles recognised by the legal entities of the United States, so that they could fend off 

 
616 Wagoner, ‘The History of the Cattle Industry,’ 133-136. 
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trespassers and other settlers, and/or sell their vast claims to potential investors.  The onus was 

on the landowner to prove their legal right to the property, and many were heavily invested in 

finding and producing the correct documents to their claims.  In addition, most of the grant lands 

were situated on important water sources in the region, and it was important, in the wake of the 

Homestead and Desert Land Acts to secure the water rights, and if possible, the mineral rights to 

these lands.617  

Unfortunately, on the other side, claimants also had to foot a considerable bill to secure their 

lands, and often it was the lawyers who gained the land in the long run as they accepted land 

sections in lieu of monetary payment.  Bradfute (1975) is critical of the processes of the Courts, 

highlighting that for a claimant these courts were just as onerous as the earlier Claims 

Commission processes; the biggest part was because the onus was on the claimant to establish 

their legal ownership of a perfect title to the grant lands; this was a heavy burden for those 

unused to the U.S. legal system or with extra money to take it through the court system.618   In 

addition, many claimants either did not know, or could not afford, to step forward and begin an 

appeal, therefore by not claiming, they lost their lands permanently into the public domain, as 

once determined there was no recourse to challenge the decision of the commission.  Bradfute is 

critical because first the claimant had to file to prove their ownership, however, if the claim was 

rejected initially then the claimant had the right to appeal to the US Supreme Court, provided 

they refiled it within 6 months of the decision being published.  If the claim was recommended 

for confirmation, then a survey was completed, any objections were registered, and if all 

concurred, the grant was confirmed.  There was also the right to appeal in the US Supreme 

 
617 Wagoner, ‘The History of the Cattle Industry,’ 133-136. 
618 Bradfute, The Court of Private Land Claims, 216-222. 
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Court, which a few did, including the United States if the claim decision was not acceptable.  If 

the claim was confirmed then the claimant had to pay for half of the survey costs, and if they 

could not afford that, they had to sell their land to pay for the costs, either privately or to the 

United States, which then became future public domain lands. 619   Thus, the Private Land 

Claims processes, on one hand settled the land grant disparities, but on the other, irrevocably 

prevented minorities from establishing their legal claims to their own lands. The heirs to the 

grant lands often became bankrupt or lost their lands in lieu of payments to their legal 

representatives who had to keep their claims alive in the legal system before the final 

Congressional confirmation.   

Image 7.6 

 

Translation of the ‘Titulo’ or title for the San Juan de las Boquillas y Nogales grant which had 

been translated for the Commission of Private Land Claims, in the Hearst pursuit  of full title for 

the four square leagues of land620 

The process for grants to wicker through the legal system and reach a decision, as laid out in 

their acts, was extensive.  The Office of Surveyor General was required to put together a packet 

 
619 Bradfute, The Court of Private Land Claims, 133-136. 
620 Elias documents, (University of Arizona Special Collections AZ 232). 
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containing photographs, affidavits, and an official surveyor report of the land that grant 

contained, and to send this to the appropriate registry office either in Mexico or in Spain.  The 

registry offices were then requested to confirm the boundaries of the claim, whether it held a 

perfect or complete, or an imperfect, title at the time of cession, or to confirm it was legally 

abandoned, in that it was neglected because of reasons other than those of Indian attack or 

natural events.  After the packet had been returned to the United States, then the Surveyor 

Generals office had to translate all documents in Spanish, trace all the title paperwork to the 

grant from cession, and contact all surviving members and claimants to confirm legal transfer of 

the property between heirs or by external acquisition.  Finally, after all the documentation had 

been collected and approved by the Surveyor General, they had to be then recommended for 

confirmation or rejection by the Secretary for the Interior before being presented to Claims 

Committee for an Act of Congress to be passed declaring the grant legal, privately owned and 

reserved from public domain.621  Many issues dogged the extent to which the officers of the 

Surveyor General’s Office could perform their duty effectively, and as such, much frustration led 

to a demand to cut corners for speedy decisions.  Surveyors were hampered in their physical 

survey of the lands because of the remoteness of the area and the difficulties of terrain.  

Surveyors often had to rely on local knowledge of where the grants and their boundaries lay, and 

without precise information, the boundaries could be fudged by witnesses who were not neutral 

in the potential outcome.  Monuments identified in the original land documents might have 

moved, changed, or been erased, again making it difficult to determine exact measurements of 

the grant lands.  In addition, the United States restricted the grant sizes to 4 sitios, although many 

 
621 McFarland, Report No. 192. 
Office of Surveyor-General,308-311.  
Homestead Act. 
Wagoner, Early Arizona, 163-166. 
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disputed the exact translation in size of a sitio, and owners were often enthusiastic about 

including their overplus to the size. In addition, another drawback was a lack of expertise on the 

courts panels to effectively deal with the translations of language, custom, laws and weights and 

measures from the original Spanish into English. 622  The surveyors also had to contend with 

recurring animosity from disgruntled indigenous people in the area, particularly members of the 

Apache groups, although this eased somewhat in southern Arizona during the 1870’s as the 

Chiricahua Apache Reservation and the San Carlos Apache Reservation were established.623  

However, despite these issues, eventually over 20 claims were processed through the Tucson 

office, all, but one, were in southern Arizona.  By 1879 the Arizona Surveyor General was able 

to make the first round of decisions which led to recommendations to the Department of the 

Interior for confirmation or rejection by the Congressional Claims Committee.  By 1888 the 

Arizona office had thirteen grants ready for confirmation, two ready to be officially rejected and 

another five in the pipeline ready for the next round from Arizona.624  However, by this point the 

system was stalled with many claims, over 200 claims between Colorado, New Mexico, and 

Arizona, clogging the system and preventing any from being forwarded to completion.625 

 
622 Bradfute, The Court of Private Land Claims, 216-217.   
Bowden, ‘A Critique’  
623 John G. Bourke, On The Border with Crook, (Lincoln, Nebraska: University of Nebraska Press, [1891] 1971), 118-
119. 
624 McFarland, Report No. 192 
625 Bowden, ‘A Critique’ 
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Image 7.7 

 

Showing the complications involved in tracing the descendants of the Spanish and Mexican title 

holders. In the case of San Juan de las Boquillas y Nogales George Hill Howard had to trace 

both the Felix and Elias lines, who were still mainly located in Sonora to gather the titles to the 

individual parts of the property to forward the Hearst claim to it626 

Bradfute claimed that one of the major issues with the Surveyor General-Claims Committee was 

that many members of the committee were corruptible by the wealthy and influential 

 
626 Elias documents, (University of Arizona Special Collections AZ 232). 
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businessmen were able to manipulate the system and by-pass some of the requirements.627  The 

businessmen wanted to establish or gain vast areas of property without obstacles such as legal 

processes or squatters and homesteaders who could potentially have a legal claim to their 

property.628  However, Bradfute mentions that the government also ‘squared off’ the claims to 

comply more with the US Public Land Survey System and the way in which the US recorded 

territorial lands.629  If some of the claim was outside the ‘squared off’ area, then it would 

automatically be claimed as public domain for the United States.630  Those who were to lose the 

most in the Private Claims processes were the smaller ranchers, the heirs of the grantees and any 

groups, primarily indigenous, who had claims to community grants, which were not recognised 

at the time in United States property law.631  The smaller ranchers who had been using the grant 

lands as free-range lands for their cattle would be unable to trace the land titles or even to 

purchase grants or parcels of the grants for their own use.  In addition, regardless if any of them 

had legal homesteading or pre-emption titles to grant lands which had been vacant for decades, 

the new and confirmed owners had every legal right to evict them from their lands as their 

homestead and pre-emption titles were not legally on public domain, and therefore were null and 

void.632  The heirs to the Spanish and Mexican grants were often disenfranchised because of their 

lack of knowledge of the United States legal system, exclusively written in English, or because 

they were limited in finances.  In each case, more land was consolidated under the ownership of 

 
627 Bradfute, The Court of Private Land Claims, 167. 
628 Bowden, ‘A Critique’  
629 Land Ordinance 1785 - ‘Ordinance for ascertaining the Mode of disposing of Lands in the Western Territory, 
Continental Congress,’ (May 20, 1785), accessed 25 Jul 2018. www.loc.gov. 
Bradfute, The Court of Private Land Claims 
630 Bradfute, The Court of Private Land Claims, 167. 
631 General Land Office, The Unappropriated Public Lands  
632 Herrick v Boquillas Land Cattle Company. No. 105 (U.S. Supreme Court January 2, 1906).  Accessed 20 May 
2016. http://caselaw.findlaw.com.  

http://www.loc.gov/
http://caselaw.findlaw.com/
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a larger and more extensive landowner, whose investment in the exploitation of the commercial 

productivity of the region was the most influential politically, and the most detrimental 

environmentally. 

Furthermore, the Surveyor General’s office, when investigating the claims often just traced legal 

ownership papers to the point of transfer of the territory in 1853.  Only disputed claims were 

investigated further back in the historical legal documents, which were held either in Mexico or 

Spain.  This limited trace of ownership often meant that illegally obtained indigenous land by 

Mexicans or Spanish could be easily deemed non-indigenous at the time of cession, and the 

indigenous people had no ability to depute this claim.  In addition, another drawback was a lack 

of expertise on the courts panels to effectively deal with the translations of language, custom, 

laws and weights and measures from the original Spanish into English.633  Some properties were 

taken from indigenous people by underhand methods and false documents or took former 

missionary community land, given to indigenous people after the Mexican independence.634  One 

example was twice-Governor of Sonora, Manuel María Gandara, who was underhand at gaining 

Tumacacori from the O’odham only a few years before cession.  However, he was recognised as 

legal owner of the property by the United States because he had paperwork for it in 1853.635  The 

O’odham had little recourse to establish a claim on the land even if they could prove that the land 

was obtained illegally prior to 1853.  Other lands were taken by force, using settlers and 

government incentives, backed by specific legislation which permitted the elimination of 

indigenous people from coveted lands. 

 
633 Bradfute, The Court of Private Land Claims, 216-217 
634 Sheridan, Landscapes of Fraud, 100-102.   
635 Sheridan, Landscapes of Fraud, 100-102. 
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The indigenous people of southern Arizona were not consulted in any of the land claims 

procedures, neither as original inhabitants and claimants of the land, nor as former citizens of 

Mexico, albeit as second-class citizens.  Both the O’odham and the Chiricahua Apache were 

ignored in the legal proceedings therefore their claims did not feature in any of the applications 

or documents presented by either the commission or the claims courts.  As such, the Chiricahua 

Apache were perceived as an obstacle to land settlement by the Anglo-Americans and were 

eventually excluded from their traditional lands by means of two maneuvers.  The first was to 

restrict them to a specific location, between land grant areas, by means of an Indian reservation, 

and the second was to exile them permanently from their traditional lands.  The Spanish and the 

Mexicans did not have much use for Chiricahua Apache land before cession so it was used 

extensively by the Chiricahua Apache who defended their right to use it as they wanted, and it 

required greater and closer land management than the Spanish and Mexican settlers could afford.  

The land was fertile, but the fertility needed to be managed as a precious resource, something 

which made the land less attractive to the settlers prior to the 1850’s.  However, as more ranchers 

and miners infiltrated the area after cession, there developed a pressing need for the United 

States to claim the land from the Chiricahua Apache as designated public land to aid the 

extraction of the important national resources which southern Arizona was able to supply, 

important minerals and beef cattle. Once the Chiricahua Apache were assembled on their 

reservation in the Dragoon Mountains, then the attractiveness of the land in eastern southern 

Arizona became greater and both the Department of the Interior and the Department of 

Agriculture wanted any claims to be decided quickly so that they could proceed with land 

distribution through the various Homestead Act processes which were implemented during the 

last half of the nineteenth century.  A further added insult to injury was created by Congress in 
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1891 when they passed an act providing payment to those settlers who had suffered from ‘Indian 

Deprivations’, basically allowing Anglo-American settlers to gain reparations for taking land 

which originally, and was disputed by, indigenous communities.636 

The O’odham were more fortunate than the Chiricahua Apache because they were provided with 

an ongoing reservation at San Xavier Mission which was not part of the Private Land Claims 

procedures that was on part of their traditional lands.  In addition, as they were perceived as non-

aggressive by the Anglo-Americans they were basically ignored by the incoming Anglo-

Americans except as employees for the mines and ranches.  But any further addition to the San 

Xavier mission reservation lands to accommodate the actual numbers of O’odham members was 

never considered until later in the early twentieth century, and even then, only because some 

advocates for the O’odham began to push for it.  However, it was only after the land grant 

settlements had been completed and land allocated and distributed, and that Arizona had become 

a state, did the O’odham finally receive their own reservation in 1917 which was extensive 

enough to provide for the nation, albeit on marginal and desert land.637  The United States 

eventually recognised the O’odham as a legitimate indigenous group which warranted their own, 

larger, reservation, aside from the few thousand acres of the mission lands around the San Xavier 

mission.  This, at least, allowed them to maintain a significant foothold on part of their 

traditional lands and to legally fend off intruders, albeit at the behest of the government as a 

‘Wards of State’. As with other indigenous reservations, being ‘wards of state’ meant that their 

 
636 Fifty-first Congress. ‘Chapter 538: an Act to provide for the adjudication and payment of claims arising from 
Indian depredations,’ (March 3, 1891), accessed 15 June 2021, www.loc.gov. 
637 Executive Order 2300 Establishing Papago Sells Reservation. 1916. Accessed 16 June 2021. Proquest. 
Executive Order 2524 Revising land provisions for the Papago Sells Reservation. 1917. Accessed 16 June 2021. 
Proquest;  
Oblasser, ‘Records and writings  
David J.  Endres, The Politics of Religion, Recognition, and Accommodation:  Father Bonaventure Oblasser, OFM, 
and the Making of the Tohono O’odham Reservation, 1911-193, (www.researchgate.net, 2014). 
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http://www.researchgate.net/
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reservation is Federal Trust land and therefore they have similar rights to the property as a 

government housing resident does.  The Chiricahua Apache by this time were languishing in 

Florida as prisoners of war, still awaiting their final destination, which turned out to be 

Oklahoma and New Mexico.638 

The need to settle the land claims proved to be very important in the development of Anglo-

American Arizona and for Arizona’s claim to statehood, and as most of the claims were located 

in southern Arizona, this impacted the indigenous people of the area.  Land given to the Spanish 

and Mexican grantees was assumed by the Spanish and Mexican governments to be vacant and 

by right of conqueror, belonged to the national governments; a claim tenaciously disputed by the 

Apache.639  This assumed right ignored any claim the indigenous people had over their 

traditional territory and ignored their needs to have access to the prime land which the grantees 

now claimed from their national government.  When the Mexican government sold southern 

Arizona to the United States in 1853, the assumption of sovereignty was also transferred along 

with the land.  It was then up to the grant landowners to file a claim with the new government of 

the United States to wrest their lands back from the potential of becoming public domain.   

In the eyes of the Anglo-Americans, the Land Claims systems did resolve some of the large, 

disputed land property claims, the Private Land Claims Courts with greater speed than the 

previous Claims Committee, although, sometimes the speed neglected details that would have 

changed a decision.640  Property fraud was uncovered where it might have been allowed to 

languish, and they determined which lands had mineral claims and were, therefore, eligible for 

 
638 See Chapter 8 Extraction: Territorial Era Land Legislation for more commentary on the plight of the Chiricahua 
Apache.  
639 Chiricahua Apache Nation, accessed 18 April 2018, (http://www.chiricahuaapachenation.org) 
640 Bradfute, The Court of Private Land Claims, 216-217. 
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mineral licenses, thus enabling management mineral extraction claims.  It also established which 

land was public domain, while permitting undisputed land to be set aside for reservations, and 

later, for forest reserves.641  However, this also propagated the expansion of the extraction 

industries into more pockets of southern Arizona, solidifying the Anglo-American footprint onto 

the landscape, which in the eyes of the local indigenous populations pushed them further from 

their traditional ways of life. 

Thus, the private land grant claims’ courts were an important factor in promoting the settlement 

of southern Arizona, by permitting a greater distribution of claimed public domain lands to 

attract settlers to this cheaper territorial region, and to raise the money value of the area.  It took 

approximately 50 years to make southern Arizona more predominantly Anglo-American and to 

exile the local indigenous people onto marginal land or from the region completely.  In the wake 

of such measures, legal procedures took precedence over traditional or historical claims, and 

government sovereignty presided over resources and the control of space.  Indigenous people 

were swept out of the path of incoming Anglo-American settlers who could establish commercial 

ventures for the benefit of the modern development and industrial progress of the country. 

 

 

 

 

 

 
641 Wagoner, The History of the Cattle Industry, 168 
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Chapter Eight 

Extraction: Territorial Land Legislation 

Introduction 

Most of the damage to the indigenous environment in southern Arizona occurred during the 

territorial years of the region and were the result of the extraction industries which developed in 

the area, bringing with them an increase in Anglo-American settlement and commercial activity.  

In turn, the invasion of both Anglo-American settlers and the new industrial extraction 

techniques, encouraged by various commercial changes in mineral extraction and cattle ranching, 

wrought great changes onto the indigenous environment, and in turn impacted the lifeways of the 

indigenous people.  The main extraction industries in southern Arizona were mining, ranching 

and to some extent timber harvesting.  Legislation was used extensively to aid in the commercial 

development of these industries, with a view to developing the economic productivity of the 

territory.  The legislation which was developed from the 1860’s onward built upon previous land 

legislation and used similar precepts to encourage Anglo-American settlement of the region.  It 

provided small parcels of land believed to be conducive to the development of commercially 

viable private enterprise, such as family-owned farming, ranching and mining businesses and 

concerns.  However, as the Anglo-American expansionists discovered, the drier conditions of the 

southwest, such as those in southern Arizona, meant that the legislation needed to be adjusted to 

accommodate vast areas of land where there were limited resources.   

Mining was the first large-scale commercial activity in southern Arizona, and with it came the 

auxiliary industries to support the ingress and egress of miners, their equipment and minerals, 

such as transportation and communication systems.  Ranching developed alongside mining, 
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initially to provide local beef and dairy products to the miners and other settlers, and later, as a 

nationwide commercial activity with ties across the country.  The timber industry was an 

auxiliary concern which provided wood for construction and fuel for both the mining and 

ranching industries, as well as the railroads.  These extraction industries utilised the various land 

legislation provisions to establish and develop their businesses, as well as to legitimize and 

justify their actions against ‘obstacles’, such as indigenous agitation and access to water, 

regardless of the impact on the environment.  However, the methods of extraction and the 

management of the industries implemented by the Anglo-American practices caused significant 

damage to the environment.  In addition, as more settlers encroached upon the traditional 

territories of the indigenous populations various expansionist legislation policies were used more 

aggressively to ensure the permanent settlement of incomers and the segregation and removal of 

the indigenous residents from resource-rich land coveted by the incoming Anglo-Americans.   

Extraction Legislation 

The commercial extraction industries of mining, ranching and timber harvesting used supportive 

legislation to aid their claims to land in the southwest.  Some legislation, such as the 1841 

Preemption Act, the Homestead Act of 1862 and the 1877 Desert Land Act were designed to 

encourage small extraction businesses as much as small homesteads by providing them with 

incentives to commercially develop small plots of land in exchange for legally recognised land 

rights, at a small fee.  In addition, specific federal acts, such as the 1866 Mining Law, the 

Leasing and Grazing Act of 1891 and the General Revision Act of 1891 helped to codify and 

develop the industries into larger commercial ventures.  The timber industry, a necessary 

subsidiary of the mining and ranching industry, came under federal control by the end of the 

nineteenth century with the development of several forest reserve areas; in southern Arizona 
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most of these areas are in the Coronado National Forest.  These pieces of legislation helped to 

expand the extraction industries by encouraging Anglo-American settlers to migrate to the area, 

and significantly removed swathes of public domain land from the indigenous people. 

Homestead Act 1862: Section 1642 

 

Specific mining legislation was enacted to aid with the development of the mining industry from 

the 1860’s onwards was codified at both the territorial and national levels as the Arizona Mining 

Law of 1864 and the national Lode Mining Act of 1866, respectively.643  The Lode Mining Act 

was later combined with the Placer Mining Act of 1870 to become the General Mining Act of 

1872, which is still used today.644  Both laws codified the extraction and working practices of the 

mining industry and detailed how the mining claims should be declared.  However, in the 

absence of concrete territorial mining laws before 1864, and an ill-defined mineral rights 

ownership clarification in the federal laws before 1866, many early prospectors and mining 

companies were able to freely explore, claim and excavate any sites which they had prospected 

 
642 Thirty-seventh Congress, Homestead Act – ‘An act to secure homesteads to actual settlers on the public domain, 

(May 20, 1862), accessed 24 Jun 2021. www.docsteach.org 
643 This act was actually called ‘An Act granting Right of Way to Ditch and Canal Owners over Public Lands and 

for other Purposes’; the ‘other purposes’ consisted of 9 out of 11 sections pertaining to mineral law. 
644 United States Bureau of Land Management, Mining Claims and Sites on Federal Lands, (U.S. Department of the 

Interior, 2010). 

Be it Enacted by the Senate and House of Representatives of the United States of America in Congress 

assembled, That any person who is the head of a family, or who has arrived at the age of twenty-one years, 

and is a citizen of the United States, or who shall have filed his declaration of intention to become such, as 

required by the naturalization laws of the United States, and who has never borne arms against the United 

States Government or given aid and comfort to its enemies, shall, from and after the first January, eighteen 

hundred and sixty-three, be entitled to enter one quarter section or a less quantity of unappropriated public 

lands, upon which said person may have filed a preemption claim, or which may, at the time the application is 

made, be subject to preemption at one dollar and twenty-five cents, or less, per acre; or eighty acres or less of 

such unappropriated lands, at two dollars and fifty cents per acre, to be located in a body, in conformity to the 

legal subdivisions of the public lands, and after the same shall have been surveyed: Provided, That any person 

owning and residing on land may, under the provisions of this act, enter other land lying contiguous to his or 

her said land, which shall not, with the land so already owned and occupied, exceed in the aggregate on 

hundred and sixty acres. 

http://www.docsteach.org/
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for signs of minerals.  If challenged they were able to evoke the 1841 Preemption Act, and later, 

the 1862 Homestead Act, to stake an official property claim on their ‘discovery’ site and kept 

their claim under adverse possessory rights.645  Claims made prior to the Mining Acts were 

recognised as legal and the landowner retained both the land rights and the mineral rights to their 

claim.  Therefore, the laissez-faire attitude of the territorial and federal governments prior to 

1864 meant that the English Common Law interpretation of mineral rights was often used, which 

permitted the miners to claim mineral rights by indicating that the minerals were ‘discovered’ 

after their preemptive ownership claim.646  However, by the 1860’s the United States determined 

that all known mineral lands on the remaining public domain belonged to the sovereign 

government, the United States.  Therefore, the United States had jurisdiction over the distribution 

of mineral rights’ contracts on public domain lands and was then codified as the federal Lode 

Mining Act of 1866.647   

 
645 Sylvia L.  Harrison, ‘Disposition of the Mineral Estate on U.S. Public Lands: A Historical Perspective,’ Public Land 
and Resources Law Review, 10, (1989): 142 
646 Silvester Mowry, Arizona and Sonora: The Geography, History, and Resources of the Silver Region of North 
America, (New York: Harper and Brothers, Publishers, 1864), 77, 201-202. 
Harrison, ‘Disposition,’ 135-139, 143 
647 This is codified as possessory law in the General Mining Law – ‘Chapter 152: Act of May 10, 1872, 17 Stat. 91, 
Mining Claims and Sites on Federal Lands, (Bureau of Land Management, 2011), accessed 23 July 2021. 
www.fs.fed.us. 
John C. Lacy, ‘The Mining Laws of Charles D. Poston, 1857-1865.’ The Journal of Arizona History, 50, no. 2 (2009): 
156-159 

http://www.fs.fed.us/
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Image 8.1 

 

 

Sylvester Mowry’s Report, illustrating the connection between the industries648  

Image 8.2 

 

An Act granting Right of Way to Ditch and Canal Owners, also known at the Lode Mining Act 

of 1866.649 

The territorial and federal mining laws of the 1860’s provided guidelines for resource claims 

which were incorporated into later laws and practices of other land and extraction industry 

 
648 Silvester Mowry, Arizona and Sonora: The Geography, History, and Resources of the Silver Region of North 
America, (New York: Harper and Brothers, Publishers, 1864), 78. 
649 Thirty-ninth Congress, Lode Mining Act – ‘Chapter 262: An act granting the Right of Way to Ditch and Canal 
Owners over the Public Lands, and for other Purposes,’ (July 26, 1866), accessed 23 July. 2021. 
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legislation.650  The Arizona Mining Law of 1864 granted a temporary, or possessory, mineral 

rights’ contract to a prospector, who could mine the claim until the veins ran dry.651 The 

prospector, after 1864, however, could no longer claim preemptive, or adverse possession on the 

land as mineral land remained under the jurisdiction of the federal government, and became part 

of the public domain after extraction was finished.  In addition, the law established provisions for 

disputes and abandonment, as well as confirming mining districts jurisdictions and rights.652  It 

also codified the ‘first in time, first in right’ doctrine, which allowed the first claimant to have 

first choice on a mineral vein, with subsequent claimants receiving sequential claims on the 

remainder of the vein.653  This doctrine was also applied to other laws, such as the Desert Land 

Act of 1877, when designating access to water on public trust water sources.  New claims were 

required to be announced near the site to warn any other claimants of their application, claimants 

were not required, as they would be later by the federal Lode Mining Act, to advertise their 

claims in the local newspapers.654   This was detrimental for any other claimants who were either 

not in the area at the time, or did not know of the legal procedures, to enable them to dispute any 

mine claims in a timely way.  For the indigenous people, the Chiricahua Apache for example, it 

was impossible to know about these announcements, not only because of legal and language 

barriers, but also because of the inability to get close to the proximity of the mines, as the miners 

 
650 For example, the Desert Land Act of 1877 and subsequent grazing acts specify how claims were to be made, 
what rights the claimants had and how the water resources were to be harnessed. 
651 Howell Code – ‘The Howell Code: adopted by the First Legislative Assembly of the Territory of Arizona, 26 
September – 10 November 1864,’ (Prescott, AZ: Office of the Arizona Miner, 1865), assessed July 20, 2018, 
https://ualawlib.omeka.net, Chapter 50 Sec 25. 
652 Howell Code, Section 25. 
653 Howell Code, Section 23 
654 Howell Code, Section 19.  
Thirty-ninth Congress, Lode Mining Act – ‘Chapter 262: An act granting the Right of Way to Ditch and Canal Owners 
over the Public Lands, and for other Purposes,’ (July 26, 1866), accessed 23 July. 2021. 
https://digitalcommons.csumb.edu, Section 3 

https://ualawlib.omeka.net/
https://digitalcommons.csumb.edu/
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assiduously defended their mines from any interference.655  Interestingly, the Arizona Mining 

Act provided some provisions in the mining act for the Civil War period, stating that two years, 

and not one, were permitted for the extraction and registration of samples because of the “Indian 

wars and unsettled condition of the country”, indicating the antagonisms between the various 

Apache groups and the Anglo-American prospectors during this period.656    

Image 8.3 

 

1864 Arizona Mining Law, Section 1 - Possessory rights mandated657 

Image 8.4

 
655 Leah S. Glaser and Nicholas Thomas, ‘Sam Colt’s Arizona: Investing in the West,’ The Journal of Arizona History, 
56 no.1, (2015): 29-52 
656 Jay J. Wagoner, Arizona Territory 1863-1912: A Political History, (Tucson, AZ: University of Arizona Press, 1970), 
145. 
Howell Code, Section 30. 
Wagoner, Arizona Territory, 148 
657 1864 Mining Law, Territory of Arizona. Prescott, AZ: Office of the Arizona Miner, (January 1, 1865), accessed 28 

June 2021, https://archive.org 

https://archive.org/
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1864 Mining Law of Arizona, Sections 23 and 25 

Image 8.5 

 

1866 Lode Mining Act. Section 3658 

Not all miners were happy with these provisions, and southern Arizonan mine owner Sylvester 

Mowry wrote prolifically about the concerns miners had when the federal Lode Mining Law was 

being compiled because he was worried that the United States government would continue to 

 
658 Lode Mining Act 
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hold mineral rights on preemptively claimed public land regardless of the private ownership of it.   

Mowry was an enthusiastic promotor of mining in southern Arizona, even after he was arrested 

and had his mine confiscated, under the Confiscation Act of 1862, for supplying Confederate 

troops during their occupation of southern Arizona in 1862. 659  He thought that the mine owners 

would lose all their mining operations and land claims automatically to government ownership, 

and that they would be relegated to mere leaseholders. As an owner of a mine supporting several 

hundred people and 12 reduction furnaces, Mowry would have stood to lose a lot of money, but 

his property was confiscated before the passage of the Act, so he lost it all anyway.660  Ironically, 

this was the exact plight that many indigenous people, including those in southern Arizona, 

experienced by Anglo-American occupation of their traditional territory, and while the 

government came to a compromise with Anglo-American miners who were allowed to retain 

their possessive rights to the minerals on their land; no such concession was negotiated with the 

indigenous people of the region.  Later, during the 1880’s the Anglo-American miners infringed 

upon the San Carlos Reservation lands which resulted in compromises between the miners and 

the Indian Agents of the reservation.661 The resident Apache, however, were not consulted.  In 

the end the federal Lode Mining Act of 1866 provided a land patent, or lease, to post-legislation 

miners permitting mineral extraction rights on public mineral lands which would be extended 

until all the ore had been extracted; their operations and finds were to remain under the 

ownership of the miners.662 

 
659 Mowry, Arizona and Sonora, 232. 
660Archaeology Southwest, ‘Ranching Traditions (1680 to Present),’ Interpretive Themes and Related Resources, 
(accessed 23 September 2017): 123-130 www.archaeologysouthwest.org 
Mowry, Arizona and Sonora, 232. 
661 Wagoner, Arizona Territory, 145 
662 Sylvia L. Harrison, ‘Disposition of the Mineral Estate on U.S. Public Lands: A Historical Perspective,’ Public Land 
and Resources Law Review 10 (1989): 131-156.  

http://www.archaeologysouthwest.org/
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Image 8.6 

 

 

 

 

Excerpts from Mowry Report, illustrating concerns of mine owners to retain all their rights.663 

The 1864 territorial mining act also permitted mineral operations to expand and establish on 

additional public domain lands for the purposes of processing the ore.  The law set regulations on 

the size of the auxiliary processing mill sites, a quarter of a Public Land Survey System, PLSS, 

section or less, and that it must contain a water source which was permitted to be dammed or 

diverted for milling purposes.664  In addition, the miner was required to sink a shaft or construct a 

tunnel within a year of registration, to get three samples of ore to the assayers office for 

registration, extended to two years during the Civil War.665  Section 51 encapsulated the 

 
John C. Lacy, ‘The Mining Laws of Charles D. Poston, 1857-1865,’ The Journal of Arizona History 50, no. 2 (2009): 
143-166.   
663 Mowry, Arizona and Sonora, 101-102. 
664 PLSS, or the Public Land Survey System, divided public land into six-mile square sections, subdivided these 
sections into 36 squares, each being 640 acres.  
Land Ordinance 1785 - ‘Ordinance for ascertaining the Mode of disposing of Lands in the Western Territory, 
Continental Congress.’ May 20, 1785. Accessed 25 Jul 2018. www.loc.gov.   
Therefore, one quarter section would be 160 acres, corresponding with the Homesteading Act requirements of 
1862. 
Howell Code, Section 18. 
665 Howell Code, Sections 28 and 30. 

http://www.loc.gov/
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relationship between the mineral industry and the indigenous populations at the time as it 

declared that taxes from the sale of any mining claims would go to the Territorial Treasurer for 

“the protection of the people of the Territory of Arizona against hostile Indians… for the purpose 

of destroying or bringing into subjugation all hostile Indian tribes…”.666  After this, the monies 

would go towards schools.667  As a piece of legislation this was quite an effective clause for 

Anglo-American Arizonans to encourage prospectors into the region to help fund the elimination 

of the indigenous presence.  They were considered as obstacle to development and, ultimately, 

statehood, as one of the requirements for statehood, as provided by the Northwest Ordinance of 

1787, were for the population to contain 60,000 “free inhabitants.”668   The federal Lode Mining 

Act of 1866 and the Placer Mining Act of 1870, which were amended into the General Mining 

Act in 1872, contained similar provisions.  They also permitted water pre-emption rights for 

ditches and canals as required for mining purposes, however, the claimant was required to refer 

to local laws and customs for specific practices, and in the case of Arizona, this also included the 

‘first in time, first in right’ provision.669 

Excerpt from Article 5, Northwest Ordinance 1787.670 

 

 
666 Howell Code, Section 51. 
667 One-third of the taxes of every mineral mine in the territory was required to be allocated to schools, as stated 
by the 1785 Land Ordinance. 
668 Land Ordinance 1785, Article 5. 
669 Lode Mining Act, Section 9. 
670 Northwest Ordinance – ‘An Ordinance for the government of the Territory of the United States northwest of 

the River Ohio.’ July 13, 1787. Accessed 25 Jul 2018. http://avalon.law.yale.edu, Article 5. 

And, whenever any of the said States shall have sixty thousand free inhabitants therein, such State shall be admitted, by its 

delegates, into the Congress of the United States, on an equal footing with the original States in all respects whatever, and 

shall be at liberty to form a permanent constitution and State government: Provided, the constitution and government so to 

be formed, shall be republican, and in conformity to the principles contained in these articles; and, so far as it can be 

consistent with the general interest of the confederacy, such admission shall be allowed at an earlier period, and when there 

may be a less number of free inhabitants in the State than sixty thousand.  

 

http://avalon.law.yale.edu/
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Image 8.7 
 

 

1864 Arizona Mining Law, Section 18 

Image 8.8 

 

Mineral fields of southern Arizona671 

 
671 Otis, E. Young, Western Mining: An Informal Account of precious-metals prospecting, placering, Lode Mining, 
and milling on the American Frontier from Spanish times to 1893, (Oklahoma: University of Oklahoma Press, 1970), 
53 
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Ranchers and homesteading farmers, on the other hand, often used the Homestead Act of 1862, 

the Desert Land Act of 1877 and, later, the General Revision Act of 1891 to gain their 

property.672  The Enlarged Homestead Act of 1909 and the Stockraising Act of 1916 were also 

used later providing additional provision to claim land for ranching. Later, the Enlarged 

Homestead Act changed the parcel size from 160 acres to 320 acres, and the Stockraising Act, 

with parcels of 640 acres, was specifically to encourage the ranching industry, which was flailing 

from poor market prices and adverse weather conditions.  These laws were specifically designed 

to distribute lands to applicants for a minimal price, with the understanding that the lands would 

be ‘improved’ and developed over a specified time, and after for final fee, the applicant would be 

given full title to the property.  Ranchers were careful in establishing their claims with either a 

salt lick or a water source in their application and used the surrounding lands as grazing lands.   

In 1891 the General Revision Act was passed, which was a series of legislation designed to 

streamline previous land acts which, while designed to encourage settlement, failed to work in 

the way anticipated by the Congressmen.  The General Revision Act repealed the 1841 

Preemption Act and two Timber Acts, the 1873 Timber Culture Act and the 1878 Timber and 

Stone Act, as well as the Swamp Lands Acts of 1849, 1850 and 1860.  It also revised the 1877 

Desert Land Act reducing the land parcels from the previously revised 640 acres to 320 acres.673  

Each of these acts had provided for 160 acres of marginal lands to be sold to and cultivated by 

citizens of the United States, either by growing trees or by reclamation schemes, to improve 

productivity and a broader voter base.  Unfortunately, with the cost of each acre at $2.25, the 

remote locations and environmental conditions, the parcels were cost prohibitive for poorer 

 
672 J. J. Wagoner, History of the Cattle Industry in Southern Arizona, 1540-1940, (Tucson, AZ: University of Arizona 
Press, 1952), 63-64. 
General Land Revision Act. ‘Chapter 561: An act to repeal timber-culture laws, and for other purposes.’. March 3, 
1891. Accessed 23 July 2021. www.minnesotalegalhistoryproject.org/.  1095-1103, Sections 1, 2 and 4 

http://www.minnesotalegalhistoryproject.org/
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investors, and speculators and larger concerns primarily benefitted from the acts; therefore, the 

acts were overturned as being effective to encourage smaller homesteaders to the western lands.   

Excerpt General Revision Act 1891, Section 2 amending Section 7 of the 1877 Desert Lands 

Act674 

 

The 1891 General Revision Act also contained a section which permitted the president to reserve 

sections of public domain and establish them as national forests by executive order, although this 

permission was later revoked and handed to Congressional vote in 1907.675  The reserved forests 

were designed to manage the timber industry with the intention to control extraction on the 

mountains for conservation purposes; although, it could be argued that the subsequent sale of 

timber harvesting permits would indicate a commercial intention.  In addition, Congress gave 

permission to ranchers to apply for leases on ‘spare’ Indian reserved land, following the Dawes 

Severalty Act of 1887 which had divided some reservations into allotment parcels to be 

distributed among tribal members.  This move created ‘spare’ public domain land or ‘empty’ 

reservation land.676   In southern Arizona, the O’odham at San Xavier Mission Reservation were 

the only ones who began the allotment division in the 1890’s, which ‘returned’ some land back 

 
674 Douglas A. Hedin, editor ‘The Land Revision Act of 1891.’ (8 June, 2012), www.minnesotalegalhistoryproject.org/, 
5 
675 General Land Revision Act, Section 24. 
‘Timeless Heritage: A History of the Forest Service in the Southwest,’ United States Forest Service, accessed 20 May 
2019, www.usfs.gov 
676 Fifty-first Congress. Leasing and Grazing Act – ‘Chapter 383: An act to amend and further extend the benefits of 
the act approved February eighth, eighteen hundred and eighty-seven, entitled “An act to provide for the 
allotment of land in severalty to Indians on the various reservations, and to extend the protection of the laws of 
the United States over the Indians, and for other purposes.” February 28, 1891.  Accessed 29 July 2021.  
https://uscode.house.gov. 794-796 

 … but no person or association of persons shall hold by assignment or otherwise prior to the issue of 

patent, more than three hundred and twenty acres of such arid or desert lands, but this section shall 

not apply to entries made or initiated prior to the approval of this act. 

http://www.minnesotalegalhistoryproject.org/
http://www.usfs.gov/
https://uscode.house.gov/
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into the public domain.677  Thus, the major extraction industries were encouraged by specific 

legislation, which ultimately lead to destructive practices and significant damage to the 

indigenous environment in southern Arizona. 

Image 8.9 

 

 

 
677 Fr Bonaventure Oblasser, ‘Records and writings from Father Bonaventure, 1905-1937,’ (Arizona Historical 
Society, call number AHS AZ 554). 
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Leasing and Grazing Act 1891678 

Extraction 

Phylis Martinelli, in her evaluation of race in the mining industry of southern Arizona during the 

1880s to 1920, explains that if mineral wealth had not been discovered in Arizona, then Arizona 

would have remained a backwater for Anglo-American policy and attention, for much longer 

than it did.679  The prospector’s mineral finds pushed a need to use land settlement legislation 

more extensively to increase the Anglo-American footprint and also to remove the indigenous 

 
678 Fifty-first Congress, Leasing and Grazing Act – ‘Chapter 383: An act to amend and further extend the benefits of 
the act approved February eighth, eighteen hundred and eighty-seven, entitled “An act to provide for the 
allotment of land in severalty to Indians on the various reservations, and to extend the protection of the laws of 
the United States over the Indians, and for other purposes,” (February 28, 1891), accessed 29 July 2021.  
https://uscode.house.gov. 794-796. 
679 Phylis Cancilla Martinelli, Underming Race: Ethnic Identities in Arizona Copper Camps, 1880-1920, (Tucson, AZ: 
University of Arizona Press, 2009), 15-17. 

https://uscode.house.gov/
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people lands considered commercially valuable.  This, in turn, would help to cement the territory 

in its bid for statehood in the early twentieth century which was stalled in Congress not because 

they did not have the required 60,000 citizen voters, but because the culture was not considered 

Anglo-American enough at the time.680  As legislation was used more aggressively to develop 

the region for Anglo-American enterprises, the regional extraction industries developed more 

complex networks of engineers, investors and specialists, who then reported on the need to 

harness resources and encouraged more invasive extraction methods to enhance the industries.  

Commercial Mining 

The Anglo-American history of southern Arizona is centred upon resource extraction, and thus 

the utility of the landscape to produce viable commodities which can be exchanged for their 

market value.681  The California Gold Rush brought miners to the southwest, spurring the interest 

to develop a transcontinental railroad across the region to supply mineral extraction in 

California.682  The industry grew significantly from 1870 onwards, which coincided with both 

the escalation of settlement legislation and the development of transportation networks across the 

region.  This was also aided by a regular ferry crossing established on the Colorado River at 

Yuma by 1853.683  Commercial mining introduced by the Anglo-Americans proved to be 

destructive both for the natural environment and for the social and spatial relations of the region 

 
680 Wagoner, Arizona Territory, 455. 
Paul Frymer, ‘”A Rush and a Push and the Land is Ours”: Territorial Expansion, Land Policy, and U.S. State 
Formation,’  Perspectives on Politics, 12:1 (2014): 131-132. 
681 Before cession Anglo-American extraction in the region was focused on beaver hunting, mainly in the San Pedro 
River valley area, predominantly during the 1830’s and 1840’s, to provide beaver pelts for the top hat industry 
Wagoner, History, 243. 
682 James Brand Tenney, History of Mining in Arizona, (Arizona Bureau of Mines, 1927-1929), 4-5. 
Archaeology Southwest, ‘Ranching Traditions.’ 
683 Tenney, History of Mining, 5. 



 

275 
 

and although mining is still a commercial industry in southern Arizona, there is growing 

environmental concern about the impact of the industry on the natural ecosystems. 

James Brand Tenney, in his report for the Arizona Bureau of Mines written between 1927 and 

1929, identified three time periods for the development of Anglo-American mining during the 

latter half of the nineteenth century.684  The first period, approximately 1853 to 1861, 

encompassed the tentative, and in some cases quite lucrative, development of the old Spanish 

and Mexican mines, mainly by soldiers or miners from California,  and who were often 

searching for the legendary Planches de Plata,.685  Many of these early Anglo-American miners, 

such as Charles D. Poston, his partner Samuel P. Heintzelman, Frederick Brunckow, a well-

known geologist, and Sylvester Mowry, who was a solider before he turned prospector, 

established modest mining concerns and were financed by businessmen from the east coast.  

These men, along with others such as Herman Ehrenburg, had prospected, somewhat illegally 

during the Mexican period, and had discovered silver veins and copper deposits in the region; 

Brunckow also confirmed that gold could be found too. 686 Thomas Childs discovered copper in 

 
684 These were later used by Archaeology Southwest in their report for a proposal of a National Heritage Area 
between the valleys of the Santa Cruz and San Pedro Rivers, mainly focusing on the Anglo-American mining 
industry of southern Arizona. 
Archaeology Southwest, ‘Ranching Traditions,’ 131-137.   
Tenney, History of Mining. 
685 These gold mines were thought to be near Arizonac, just south of the current international border 
Richard J. Hinton, The Hand-Book to Arizona: It's resources, History, Towns, Mines, Ruins and Scenery, (Tucson AZ: 
Arizona Silhouettes, 1878), 194-195. 
Archaeology Southwest, ‘Ranching Traditions’ 
686 Hinton, The Hand-Book to Arizona, 186-188. 
Mowry, Arizona and Sonora, 198.  
J. Ross Browne, Adventures in the Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada, (New York: Harper & Brothers Publishers, 1869), 17-19, 236-237.  
Hinton, The Hand-Book to Arizona, 186-188. 
Bill Hoy, ‘Hardscrabble Days at the Ajo Mines: George Kippen’s Diary, 1855-1858,’ The Journal of Arizona History, 
36 no.3, (1995): 233-250. 
George Kippen, ‘The George Kippen Diary, 1855-1858,’ transcribed by Bill Hoy (1969), (University of Arizona, 
Special Collections, call number MS 307 Boxes 1-3). 
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O’odham territory, this was exploited by a group of investors who formed the Arizona Mining 

and Trading Company which financed the Ajo Mining Company.  They also established a series 

of processing and supply stations across O’odham territory between present-day Lukeville on the 

international border and Gila Bend to the north.687  Once these mines were established, the 

miners often raised some limited funds to build basic processing plants for the minerals, such as 

stamping and reduction works, on nearby water sources, such as on Sonoita Creek.  Poston, 

Heintzelman and Brunckow, focused their Sonora Exploring and Mining Company operations in 

the Santa Rita, Cerro Colorado and Arivaca Mountains, and in the Santa Cruz River valley with 

their headquarters at Tubac.  Mowry established his lucrative mining operation in the Patagonia 

Mountains and invested in the Ajo Mining Company and the Sopori Mining Company. 688 

The second period is characterized by a contraction in the mining industry starting in 1861 with 

the temporary removal of the United States army because of the Civil War and ending in the late 

1870’s when the southern Arizona mining boom began.689  Prior to the Civil War the Anglo-

American miners had found it increasingly difficult to operate for several reasons, which 

included Apache agitation from which the army had provided some protection.  These mines 

were also hampered by burgeoning transportation costs, which would continue until the advent 

of the railroad across the region, and limited access to mining technological advancements. 

 
687 Ajo mine was the first open-pit mine to be established in Arizona and did not close their doors until 1985. 
Ajo Chamber of Commerce, ‘History of Ajo,’ last modified 2013,’ www.ajochamber.com. 
Hinton, The Hand-Book to Arizona, 227. 
Kippen, ‘The George Kippen Diary 
688 Browne, Adventures in the Apache Country, 17-19.  
Pat Stein, Historic Trails in Arizona from Coronado to 1940, (Arizona State Historic Preservation Office, 1994), 8-12.  
Lacy, ‘The Mining Laws, 149-152.  
Kippen, ‘The George Kippen Diary  
689 In 1863 the return of the Union Army ‘saved’ southern Arizona from Confederate infiltration and from the 
Apache reclamation of their own territory.   
Tenney, History of Mining 

http://www.ajochamber.com/
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Operations, such as the Ajo Mining Company, were required to send their copper ore to places 

such as Swansea, in Wales, for smelting, which proved to be slightly cheaper than hauling 

processing equipment to their mines. Poston’s Sonora Exploring and Mining Company, on the 

other hand, did invest in equipment and transported two 600-tonne boilers to the Cerro Colorado 

mining district, first by boat to the Rio Grande, then overland by horse-drawn wagon all the way 

to the Santa Rita Mountains.690  These difficulties resulted in many mines closing on the advent 

of the Civil War.    

Image 8.10 

 

Extraction at Kirkland691 

 
690 Browne, Adventures in the Apache Country, 21-22.   
691 Miscellaneous Mining Documents, (Tucson: University of Arizona Libraries, Special Collections, MS 307 Box 1-3). 
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Image 8.11 

 

Raising finances by selling shares to support the mining ventures692 

The third period began in the late 1870’s when a flurry of prospecting activity unearthed several 

mineral deposits and veins in southern Arizona and lasted until the beginning of the 1900’s when 

both the veins and the market value bottomed out.  Much of this later growth in the mining 

industry developed after the discovery of silver by Edward and Albert Schieffelin, and their 

partner Richard Gird in 1877.693  The Schieffelin and Gird Toughnut mine was established after 

several months of intensive prospecting and provided the catalyst for the large commercial 

mining industry in the region. Within months of the discovery the town of Tombstone was 

established, and the area was so inundated with prospectors that the population numbers swelled 

from 2,100 in 1880 to over 5,000 in 1882.694  In their wake, many new mining districts were 

established, and finances were secured for both the processing works, many on the banks of the 

 
692 Miscellaneous Mining Documents, (Tucson: University of Arizona Libraries, Special Collections, MS 307 Box 1-3). 
693 Ed. Schieffelin, ‘History of the Discovery of Tombstone,’ University of Arizona Special Collections 
694 Schieffelin, ‘History’ 
Neil Carmoney, ed., Next Stop: Tombstone.  George Hand’s Contention City Diary, 1882.  (Tucson, AZ: Trail to 
Yesterday Books, 1995). 
‘San Pedro Riparian National Conservation Area,’ The Friends of the San Pedro River, (Tucson Field Office, Bureau of 
Land Management, nd). 
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San Pedro River, and transportation links required for the industry.695  Technological 

developments, media and political support and increased transportation lines encouraged mining 

engineers and travel writers to travel to the region and favourable reports advertising the 

fecundity of the mineral belts in southern Arizona proliferated.696  Transportation and investment 

difficulties still availed and for many of the smaller mines overcoming these became cost 

prohibitive as more mining discoveries in the region flooded the commercial market and reduced 

the price of the ore.697  Eventually, many smaller mines consolidated into one larger company, or 

into syndicated mining districts, to defray costs, encourage investors and railroad building, but 

which also brought significant numbers of non-indigenous people into the region.698  In the 

meantime, railroad companies competed for lucrative contracts and grant lands to build 

transportation links between their main lines and the mining fields.   

 
695 Hinton, The Hand-Book to Arizona, 115-136. 
Dr. J. H. McKee, Report on Mines of Tombstone Syndicate, 1879, (San Francisco, CA: Bacon and Company, Book and 
Job Printers, 1879), 1. 
Patrick Hamilton, The Resources of Arizona: Its mineral, Faring and grazing lands, towns and mining camps; its 
rivers, mountains, plains and mesas; with a brief summary of its Indian tribes, early history, ancient ruins, climate 
etc, etc.  A Manual of Reliable Information Concerning the Territory (San Francisco: AL Bancroft & Co. Printers, 
1881), 33-41. 
696 Wagoner discusses political support for the development of the mineral industry from Governor Safford during 
the 1870’s. 
Wagoner, Arizona Territory, 148. 
697 D.F. Briggs, History of the Ajo Mining District, Pima County, Arizona, (Arizona Geological Survey, 2006). 
698 Martinelli, Underming Race, 19-20. 
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Image 8.12 

 

Toughnut Mine at Tombstone, diagram and plans699 

Image 8.13 

 

Showing the Copper Queen Mining District, Bisbee700 

 
699 Reproduction Tombstone Epitaph, 1 no. 1 (1980 [1880]): 1 
700 Miscellaneous Mining Maps, (Arizona Historical Society), AZ 307. 
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Image 8.14 

 

Showing claims along a lode line, Copper Crown mining claims701 

Reports and advertising stimulated greater interest in the larger incorporated mines, which 

enabled the mines to dig deeper for minerals to increase profits.  The Aztec and Tyndall mining 

districts in the Santa Rita Mountains, for example, had consolidated ten silver mines by 1878, 

while Tombstone mines had consolidated as the Tombstone Syndicate, according to an 1879 

mining report by Dr. J. H. McKee to prospective mining financiers.702  Dr. McKee also reported 

that the nearby Santa Rita Mountains had the potential to provide enough timber and water to 

support a reductions works, a smelting and reduction mill, and the accompanying steam 

 
701 Miscellaneous Mining Documents, (Tucson: University of Arizona Libraries, Special Collections, MS 307 Box 1-3). 
702 McKee, Report on Mines, 3.  
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engines.703  He also mentioned that Tombstone had great transportation potential and could 

support mills on the San Pedro River to process the copious amounts of ore anticipated to be 

unearthed.704  Patrick Hamilton corroborates this in 1883 by reporting that the district supported 

140 stamps in its mills on the banks of the river.705  Little did McKee and Hamilton anticipate 

that within a few years, the mining shafts in Tombstone District, ironically, could not be sunk 

below a certain level because of flooding, and at that time hydraulic technology was not 

advanced enough to deal with such water issues adequately.706  This saved the area from further 

exploitation beyond the mid-1880’s when the extractable ore had been lifted, despite attempts to 

revitalize it.707  Along-side official reports, diarists published their travels to the mining districts, 

such as the diary of George Hand whose three-month diary encapsulates the activity which 

surrounded the boomtowns in the San Pedro River region in 1882.708  He describes his journey 

on the railroads from Tucson to Fairbank, a newly developed freight depot on the San Juan de 

los Boquillas y Nogales grant lands, where he was visiting a friend who ran the saloon and whose 

wife was starting a school in Fairbank, in the company town of Contention.  Contention, 

established in 1880, had just been incorporated and permitted a post office; by 1882 it had 452 

residents, thus helping to establish this portion of the San Pedro River as an Anglo-American 

settlement.709  Advertising also brought many to the area, and the reports from the new 

 
703 McKee, Report on Mines, 2. 
704 McKee, Report on Mines, 2 
705 Hamilton, The Resources of Arizona, 33. 
706 William P. Blake, Tombstone and It’s Mines: A Report on the Past and Present Condition of the Mines of 
Tombstone, Cochise County, Arizona (for the Development Company of America), (New York: The Cheltenham 
Press, 1902), 16. 
707 Blake, Tombstone. 
708 He travelled on the Southern Pacific transcontinental line from Tucson to Benson, then took the Atchison, 
Topeka and Santa Fe’s railroad New Mexico and Arizona branchline to Fairbank.  If he wanted to go to Tombstone, 
he would be required to use one of the wagon or stagecoach services for this final leg at this time.  Hand’s journey 
took between 2-3 hours to complete (Hoy, ‘Hardscrabble Days’). 
709 Carmoney, ed., Next Stop: Tombstone.  
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newspapers, such as the Daily Nugget and the Epitaph in Tombstone, disseminated news and 

information about the latest developments in the mining districts and informed the readers of the 

legislation which would enable them to stake their claims too.710   

Image 8.15 

 

Illustrating the advertising of the mines and their shares in the newspapers711 

The mining booms of the late nineteenth century were responsible for expanding the small 

mining industry into large mining corporations and the history of the mining industry in southern 

Arizona, along with the ranching industry, is peppered with examples of interconnected persons 

 
Fairbank was the last town to be abandoned, the nearby company towns of Contention and Grand Central were 
abandoned by the turn of the century, Fairbank continued as a railroad depot until the 1950’s: ‘San Pedro Riparian 
National Conservation Area,’ United States Bureau of Land Management, accessed 15 July 2019, www.blm.gov.  
Kippen, ‘The George Kippen Diary’ 
710 The Epitaph was started in Tombstone by John P. Clum, who moved there after resigning his post as agent for 
the San Carlos Apache reservation, explaining that the new mining districted needed a newspaper to provide up to 
date mining information: Lonnie E.  Underhill, ‘The “Autobiography” of a Frontier Newspaper: The Tombstone 
Epitaph, 1880-1885.’ The Journal of Arizona History, 56 no. 2, (2015): 111-144 
711 Miscellaneous Mining Documents, (Tucson: University of Arizona Libraries, Special Collections, MS 307 Box 1-3). 

http://www.blm.gov/
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who had investments in many of the mining, ranching and transportation businesses.  It was this 

web of connections helped to develop the large extraction industries and create a solid front 

when determining policies and practices.  Companies, such as the Development Company of 

Tucson and the Development Company of America, were invested in both mines and 

transportation links in the region.  The Development Company of Tucson was incorporated in 

1906 to develop finances for a concentration plant for the Gold Boulder Mining Company in the 

Santa Cruz Mountains.  Their board members and investors were from the local businesses and 

banks which would support this investment, each having a vested interest in the success of the 

mine. 712 The Development Company of America employed engineer William Blake to report on 

the condition of the mines in the Tombstone District.  Blake’s report was commissioned by the 

president of the company, a Mr. F. M. Murphy, who was also the president of the Santa Fe, 

Prescott and Phoenix Railroad, which was in direct competition with the El Paso and 

Southwestern Railroad Company to build a rail link between Fairbank and Bisbee, the location 

of the productive Copper Queen Mine.  The Copper Queen happened to be owned by the Phelps 

Dodge Company, which owned the El Paso and Southwestern Railroad Company.  The founder 

of Tombstone, Edward Schieffelin, who had helped two assessors at Brunckow’s mine after he 

had died, approached one of them asking him to join with him in his mining ventures.713  The 

assessor declined the offer in favour of a better deal to establish a flourmill on the banks of the 

San Pedro River with the aid of a Desert Land grant application.  Schieffelin later joined forces 

 
712 The Tucson Development Company involved local businessman Mose Drachman and his business partners 
Charles H. Hoff and George F. Kitt.  Kitt was a trust holder for shares in the Gold Boulder Mining Company, which 
was owned by William H. Sawtelle, a lawyer from Alabama who moved to Tucson sometime after 1906, and Mike 
and John Maloney and Bracy Curtis: Mose Drachman Papers, (Arizona Historical Society call number MS 0226).   
713 The cabin in which Brunckow lived and died is now one of the historic sites in the San Pedro Riparian National 
Conservation Area. 
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with former Territorial Governor A.P.K. Safford to sell Schieffelin mining company shares to 

investors on the east coast.714   

The connections between the mining businesses, their financiers, and stockholders meant that 

many of the mining concerns were interrelated and encouraged closed communication with each 

other to develop their shared interests and write contracts securing their investments.  Edward 

Vail, for example, who owned the very large and successful Empire Ranch from the 1870’s to 

the 1920’s, financed many of his operations from the proceeds of his uncles’ Total Wreck mine 

just north of the ranch.715 These contracts were complex legal documents, where stock, property 

and land were transferred for as low as one dollar, thus creating a network for interested 

parties.716  Shares were advertised in newspapers and prospectuses which declared that for a 

minute amount of money, often between five cents and one dollar per share, a minimum of fifty 

to one hundred shares could be purchased, with the promise of a good return for their investment, 

although mines often did not produce as expected.717  Interestingly, the mining prospectuses 

often contained disclaimers asking the investor to ‘do their homework’, and had meticulous 

descriptions of the geology of the mine, diagrams of the shafts and mills and a report on how the 

company operated, including where their water source was located and how it would be used for 

 
714 Schieffelin, ‘History’.   
Blake, Tombstone, 14-15. 
‘Statement of percentage of copper from Arizona,’ Resolution Copper, 2020,  https://resolutioncopper.com 
715 John D. Rose, ‘Total Wreck Mine and Total Wreck Ghost Town,’ Wyatt Earp Explorers,  (2018), 
www.wyattearpexplorers.com) 
716 Bracy Curtis, shareholder of the Gold Boulder Mining Company, was a cashier for the bank which issued the 
promissory notes from the Tucson Development Company for shares sold to them by the Maloney’s, for a transfer 
fee of $1 for the entire transaction.  The Maloneys deeded their share of the mine over the TDC.  The Maloney’s 
also had shares in other mining companies, not named in the documents (Mose Drachman Papers, Arizona History 
Society call number MS 0226). 
Elias documents, (University of Arizona Library Special Collections, call number AZ 232).  
Mose Drachman Papers, (Arizona Historical Society, call number MS 0226). 
717  Miscellaneous Mining Documents, (Arizona Historical Society, call number MS 307 Box 1-3). 

https://resolutioncopper.com/
http://www.wyattearpexplorers.com/
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the operations.718  Sometimes the shortcomings of the mining operations were exposed to the 

public such as when the Copper Belle Mining Company was accused of “failing to investigate a 

property before offering its stock for subscription,” indicating that the company gained investors’ 

money for a mining operation which did not produce any ore, thus losing significant amounts of 

money for its investors, who were often just ordinary people. 719 

Image 8.16 

 

 

Tombstone District and beyond, showing water pipes and transportation networks 720 

These business intricacies left little room for ‘outsiders’ to penetrate the businessmen’s mining 

clubs while giving the illusion of ‘full disclosure’ about a business which was potentially 

financially unstable and destructive to the environment.  The result was that many deals took 

 
718 Nickerson & Wilson Brochure, in Miscellaneous Mining Documents (Arizona Historical Society, call number MS 
307 Box 1-3). 
719 ‘Exceptional Bargain is Worthless Stock,’ newspaper clipping, in Miscellaneous Mining Documents (Arizona 
Historical Society, call number MS 307 Box 1-3). 
720 Tombstone Mining District.  (University of Arizona Map Collection, G4333 C5 H1 1879 A4). 
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place behind closed doors and benefitted only those who participated in them, to the exclusion of 

all others who would want to provide an input.  As Wagoner points out, lose groups of 

businessmen, such as the “Tucson Ring’ were responsible for manipulating business 

arrangements to secure their own interests.721 This effectively prevented anyone outside the 

circle from knowing and, perhaps, to dispute the methods and operations with which the miners 

operated.  By the turn of the century the surface veins had run dry, thus requiring heavier 

equipment for deeper extraction, encouraging investment in the larger, and more powerful, 

regional and national mining corporations, such as the Phelps Dodge Corporation in Bisbee.  By 

1912 Arizona had become solidified as a viable commercial mining state and still currently 

produces over 70% of copper for the United States.722 

 
721 Wagoner, Arizona History, 149-155. 
722 Arizona Geological Survey. 2019. The U.S. Geological Survey Commodity Report – 2019: Arizona’s Role in U.S. 
Production, (2019) https://blog.azgs.arizona.edu/ 
‘Commodities Summaries 2021,’ United States Geological Survey (2021), 
https://minerals.usgs.gov/minerals/pubs/mcs/ 

https://blog.azgs.arizona.edu/
https://minerals.usgs.gov/minerals/pubs/mcs/
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Image 8.17 

 

Letter of recommendation and introduction, and CV of Mr. Louis S. Cates723 

Commercial Ranching and Timber Harvesting 

It is unknown in southern Arizona what the original indigenous landscape would have looked 

like before the introduction of large numbers of European grazers, however, it is now known that 

commercial grazing activities cause extensive damage to the desert environment.724  As with the 

mining industry, ranching and timber harvesting were originally small concerns, which 

supported the local population and were auxiliary industries to mining and freight.  Many of the 

older maps of the mountain areas are dotted with private sawmills which were mobile, moving to 

different timber felling locations as needed.725  However, later, Arizonan ranching evolved into 

 
723Miscellaneous Mining Documents, (Tucson: University of Arizona Libraries, Special Collections, MS 307 Box 1-3  
724 Heather Smith Thomas, ‘History of Public Land Grazing,’ Rangelands, 6, no. 6 (December 1994): 250. 
725 Royal S. Kellogg, Report of An Examination of the Chiricahua Mountains in Arizona.  Report for the United States 
Forestry Service, (1902).  
Noonan, ‘Woodcutting I,’ 10 
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large stockraising businesses, which sent raised cattle to fattening farms outside the territory, 

driving the cattle across the desert, and later in the cattle wagons of the railroads.726  At the same 

time, timber harvesting was often an auxiliary industry to ranching, as many ranchers also ran 

sawmills to provide for themselves, the mining industry and, later, the railroads.  Towards the 

end of the nineteenth century growing forest conservation movements brought sawmill owners 

into the federal fold by creating national forests of the timber areas and leasing out timber rights; 

a relationship which has continued to the present day.727  As with mining, these extraction 

industries, including the conservation policies of the turn of the century removed vast acreage of 

land in southern from the indigenous people, and caused significant environmental damage.  

These issues, coupled with the devastation to the indigenous landscape of the commercial mining 

industry, still cause significant issues in the region today.  

The early Anglo-American ranches were small concerns, with limited stock.  Their homesteads 

were usually located at a water source, or sometimes a salt lick, and they used the extensive open 

public lands surrounding their homesteads to graze their cattle.728  This was a common practice 

which was justified by using a combination of English grazing Common Law and the Spanish 

term ‘overplus’, meaning that the ranchers justified grazing on public land surrounding their 

ranches.729  As with the mining industry, the ranchers evoked the 1841 Preemption Act, and later 

the 1862 Homestead Act, to claim to ranch lands, while using ‘overplus’ for extra grazing land.  

 
726 Jay J. Wagoner, ‘The History of the Cattle Industry in Southern Arizona 1540-1940,’ (MA Thesis, University of 
Arizona, 1949), 68-81. 
727Susan Deaver Olberding, ‘Albert F. Potter: The Arizona Rancher Who Shaped U.S. Forest Service Grazing 
Policies,’ The Journal of Arizona History 50 no.2 (2009): 167-182. 
728 Terry G. Jordan, North American Cattle Ranching Frontiers: Origins, Diffusion, and Differentiation, (Albuquerque 
NM: University of New Mexico, 1993), 142-144. 
William S Collins, Cattle Ranching in Arizona 1848-1950 Multiple Property Listing, (National Register of Historic 
Places Nomination for the National Park Service, 2005), 16. 
729 Jay J. Wagoner, Early Arizona; Prehistory to Civil War, (Tucson, AZ: University of Arizona Press, 1975), 156. 
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Later, the Desert Land Act of 1877 gave ranchers additional land, but also allowed wealthier 

ranchers to consolidate holdings by exploiting loopholes, enabling ranchers to increase their 

holdings by using ‘dummy entrymen’, such as adult family members or employees, to apply for 

additional homesteads.  Between the ‘overplus’ and the public domain lands between the 

homesteads, the larger rancher was able to secure control of thousands of acres of rangelands. 

Sierra Bonita Ranch in Sulphur Springs established by Henry Clay Hooker in 1973, and later 

owned by John Slaughter, was admired by Robert Forbes because it was successful enough to 

increase the ranch holdings to encompass several water sources in the valley for their own use.730  

The semi-legal growth of the larger ranches was exacerbated by the sale of surplus railroad lands 

after 1885 and the Leasing and Grazing Act of 1891, which gave wealthier ranchers access to 

even more acreage.731  They then enclosed swathes of public domain with fencing enhanced with 

barbed wire, ostensibly to protect their stock from cattle rustlers, but really protecting their water 

sources and ‘overplus’ claims.   However, enclosing public domain for private use was made 

illegal in 1885, as the government realised that this was a subversive way for ranchers to claim 

additional lands by preemption.732  

The stock cattle in southern Arizona were initially Sonoran Mexican crillo, or Texas Long-horns 

which were a combination of crillo and English breeds which were hardy breeds adapted to the 

arid conditions of the southwestern territories.  However, they were not meaty, and while they 

were suitable for the early settlers, they were eventually replaced by meatier European breeds as 

 
730 Prof. R.H., Forbes, ‘The Open Range and the Irrigation Farmer.’ The Forester, VII no. 9, (1901): 216-219 
Collins, Cattle Ranching, 19-22. 
731 Collins, Cattle Ranching, 30. 
Wagoner, ‘The History of the Cattle Industry,’ 150-152. 
Linda Mayro and Micaela K. McGibbon, Ranching in Pima County, Arizona: A conservation objective of the Sonoran 

Desert Conservation Plan, accessed 23 Sept 2017, www.pima.gov 
732 Collins, Cattle Ranching, 42-43. 

http://www.pima.gov/
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the increase in the army presence as well as the development of mining booms towns changed 

the palates of southern Arizonans, who demanded more tender beef.733  This fueled the 

introduction of more specialty stock, such as the shorthair English Devon and Hereford breeds, 

which required greater water sources, irrigation systems, richer grazing lands and more fencing 

to contain them.734  However, it was only those ranchers with access to secure finances who were 

able to develop their herds in this way. By the late 1870’s the grassland valleys of southern 

Arizona began to be carved up by the cattle barons, many of whom had subsidiary concerns in 

both mining and timber. In southern Arizona this included the Arivaca Land and Cattle Company 

in Santa Cruz valley, established in 1878, the Empire Ranch Land and Cattle Company in Las 

Cienegas, incorporated by the Vail family in 1882 and Slaughter’s Sierra Bonita Land and Cattle 

Company in Sulphur Spring Valley, developed from Hooker’s cattle concern in 1887.  Other 

companies, such as the Tombstone Land and Cattle Company, and the Eire and Chiricahua Land 

and Cattle Company also held stock in other companies within Arizona and beyond.735 

The development of commercial ranching in the 1880’s changed the industry in several ways.  

As demand for quality beef products grew the ranchers recognized that their cattle could not be 

adequately fattened on the sparse grasslands of Arizona, and thus often sent their cattle to 

California for fattening before slaughter.736 The advent of the railroad development in southern 

Arizona meant that the cattle industry grew rapidly as it became easier and more financially 

 
733 Jordan, North American Cattle Ranching, 297-298. 
Collins, Cattle Ranching, 30-33. 
734 Collins, Cattle Ranching, 68. 
Bailey, We’ll All Wear Silk Hats, 19-36. 
735 John Chism used Sulphur Springs as a stockraising and waypoint between New Mexico and California for his 
cattle industry. 
Bailey, We’ll All Wear Silk Hats, 19-36   
736 Jonathan Mabry, ‘Cattle Ranching in Southern Arizona Before the Twentieth Century.’  Archaeology in Tucson 
Newsletter 11 no. 4, (1997): 10-11, www.archaeologysouthwest.org.  

http://www.archaeologysouthwest.org/
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viable to bring stock into the region, and to take their cattle to the slaughter markets in 

California, avoiding the torturous long drives across country which often deprived the ranchers 

of up to a quarter of their stock.737  The cattle barons held so much sway with the railroad 

business that when prices went up in the cattle drive year of 1890, the Vails of Empire Ranch 

refused to use the railroads and drove their cattle to California in the traditional way.  Then, after 

they incited strike action with other southern Arizona ranchers against the railroads, the railroads 

capitulated and reduced prices for fear of bankruptcy.738   There were many interconnections 

between mining companies, cattle companies and railroads which produced some of the larger 

cattle barons and influential companies in the United States who were able to sway political 

decisions concerning their interest.  George Hearst, father to Randolph Hearst, for example, went 

from being a mining baron to a cattle baron after he invested in Tevis and Haggins’ Kern County 

Cattle and Land Company in California.  After gaining the San Juan de las Boquillas y Nogales 

grant on the banks of the San Pedro River, the Hearst family transferred the holdings to Kern 

County Cattle and Land Company in a series of land maneuvers, who then ran a ranching 

concern there for many years until it was purchased in a land exchange by the United States 

Bureau of Land Management, BLM, in the 1980’s.739 Interestingly, a branch of the Southern 

Pacific Railroad company laid lines from Benson to Fairbank on the Boquillas grant lands, and 

this was financed by Wells, Fargo and Company, in which Tevis was a president and Hearst had 

investments.  In 1901 a subsidery company of Kern County Cattle and Land Company, the 

Boquillas Land and Cattle Company was established to acquire the Boquillas grants lands from 

 
737 Alison Bunting, ed. Diary of a Desert Trail; 1890 Cattle Drive from Arizona to California, by Edward L. Vail, 
(Sonoita, Arizona: Empire Ranch Foundation, [1922] 2016). 
738  Bunting, ed. Diary of a Desert Trail 
739 Jeff R. Bremer, ‘The Trial of the Century: Lux v. Haggin and the Conflict over Water Rights in Late Nineteenth 
Century California.’ Southern California Quarterly, 81 no. 2 (1999): 203).  
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Phoebe Hearst, executor to her late husband’s estate, after the grant was confirmed by the U.S. 

Court of Private Land Claims.740 

The commercial cattle boom, however, was sustainable for only a short period of time before 

overgrazing and depletion of resources by the 1890’s resulted in significant long-term 

environmental problems for southern Arizona.  Also, inadequate water was becoming 

increasingly problematic with the droughts of the 1880’s and early 1890’s, coupled with the 

growing impact of significant depletion of subsurface and ground water supplies.  Jonathan 

Mabry states that severe drought between 1891 and 1893 reduced stock numbers by 50-75%, and 

contributed to the economic depression of 1893, which significantly impacted the ranching 

business.741  This was coupled with prolific stockraising in the late 1880’s which brought large 

amounts of beef onto the market at reduced prices.  In addition, a withdrawal of government 

incentives for the railroads increased freight prices, and general economic issues reduced the 

monies available to stockmen.  These issues, coupled with overgrazing, meant that the 1893 

Depression hit the cattle industry significantly in southern Arizona.  The struggling industry 

contracted, with numbers of smaller ranches unable to stay afloat, and larger ranches 

consolidated and used their might to appeal to the government for incentives to support their 

industry.742    

Mabry estimates that by 1891 there were between one to one and a half million head of cattle in 

southern Arizona alone, and given the arid conditions this number is quite staggering, but this 

 
Herrick v Boquillas Land Cattle Company. No. 105 (U.S. Supreme Court January 2, 1906), accessed 20 May 2016. 
http://caselaw.findlaw.com 
Bremer, ‘The Trial of the Century, 203 
741 Mabry, ‘Cattle Ranching,’ 11 
742 Prof. R.H., Forbes, ‘The Open Range and the Irrigation Farmer.’ The Forester, VII no. 9, (1901): 216-219.  

http://caselaw.findlaw.com/
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also meant that cattle barons could manipulate and challenge land policies.743   Thus, to secure 

their ranges and grazing lands, influential ranchers formed associations and used political sway 

to encourage policies such as the Leasing and Grazing Act of 1891, which allowed the Secretary 

of the Interior to permit non-indigenous leasing of ‘unused’ Indian reservation lands, left 

‘vacant’ by the contraction and redistribution policy of the 1887 Dawes Allotment Act.  They 

also influenced the General Revision Act in 1891, by demanding greater government control 

over range jurisdictions against rustling and trespassing sheep herders, and extensions to the 

Homestead Act in 1909 and 1916.744  Later, ranchers lobbied for the Forestry Service to be 

moved from the Department of the Interior to the Department of Agriculture so they could secure 

grazing contracts, along with their timber harvesting contracts, on the reserved forests more 

effectively.745   

 
743 Mabry, ‘Cattle Ranching,’ 11.  
744 The ranchers were usually at odds with the sheep farmers, who they felt encroached upon their ‘overplus’ 
grazing lands and depleted their water sources. 
Wagoner, History, 66.   
745 Susan Deaver Olberding, ‘Albert F. Potter: The Arizona Rancher Who Shaped U.S. Forest Service Grazing 
Policies,’ The Journal of Arizona History 50 no.2 (2009). 
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Image 8.18 

 

Showing the importance of cattle and timber for the mining industry746 

Timber is a very important resource in many industries, particularly for mining, railroads and 

ranching.  As the extraction industries developed in southern Arizona the use of timber resources 

was also affected by the needs of the industry owners as well as how the government legislated 

for it.  Forbes pointed out in his report, the term ‘forest’ needed to be extended to include the 

shrubby plants of the foothills and desert floors in the southwest, such as the mesquite, creosote 

bush, paloverde and desert ash.  This would have influenced the Forest Service to include the 

foothills in their forest reserves of southern Arizona.747  In southern Arizona the elevated sky 

islands and their foothills provided a significant source of timber and water for the extraction 

 
746 Gerald R. Noonan, ‘Woodcutting I: Wood for Construction,’ Friends of the San Pedro River Round Up (Winter 
2019): 11. 
747 Forbes, ‘The Open Range,’ 216.  
Pierucci, ‘The Ancient Ecology of Fire.’  
Wagoner, History, 66;  
Mabry, ‘Cattle Ranching,’ 11.  
Noonan, ‘Woodcutting I 
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industries, and it was of particular interest to the ranchers whose grazing lands often included the 

foothills.  It was not until rolling ranching and timber contracts were awarded to private 

individuals on the reserved forestry lands, did vested interest in their conservation by proper 

resource management occur.  This was particularly important in those areas affected by timber 

overharvesting and overgrazing by cattle, where the loss of soil integrity on the slopes resulted in 

washouts that cascaded down the mountain sides, flattening crops and killing cattle.748 This 

vested interest, however, in the forest reserves, and political sway that ranchers had in how the 

public domain was to be distributed, gave a significant boost to the cattle industry, while 

disregarding the needs of others in the area, especially those of the indigenous people. The 

ranching lobby, for example, retained a six-mile Anglo-American grazing strip which bisected 

the northern Tohono O’odham reservation lands until 1931.749 

Image 8.19 

 

Showing the interconnections between the different extraction industries.750 

 
748 The first Chief of the Forest Service, Gifford Pinchot was advised by Albert Potter who had worked in Arizona in 
the cattle industry. Potter’s experience in the ranching business encouraged conversations between the ranching 
associations and his office with regards to lucrative timber contracts and to use the forest reserve areas for 
grazing: Olberding, ‘Albert F. Potter,’ 167-170.   
Kellogg, Report 
749 Papago Tribe, Tohono O’odham: History of the Desert People, (Salt Lake City, UT: University of Utah Printing 
Services, 1985). 
750 Gerald R. Noonan, ‘Woodcutting I: Wood for Construction,’ Friends of the San Pedro River Round Up (Winter 
2019): 14. 
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In the late nineteenth century concern about depletion of the natural resources of the United 

States was coupled with a growth in conservationism and a recognition of the unique 

environments within the country.751  As wealthy elites began to explore the country as tourists it 

became necessary for territories such as Arizona, to harness and capture this interest, particularly 

as the dry environment in Arizona also aided in various health issues, such as tuberculosis.752  A 

series of legislative and executive orders, fronted by Progressive politicians, who helped to 

create Yellowstone in 1872, formed the forest service, created more national parks, and also, 

passed the Antiquities Act of 1906, which recognised the importance of historic and pre-historic 

features of the landscape.753  These heralded a new appreciation of the indigenous landscape and 

opened the western lands to casual tourism, sanatoriums and later, ‘Dude’ Ranches.754 

 
751 The United States Forestry Service indicate that the conservation movement was spearheaded by an 1864 
publication by George Bernard Marsh reporting about human impact on the environment. 
 ‘Timeless Heritage: A History of the Forest Service in the Southwest,’ United States Forestry Service, accessed 13 
May 2020, www.fs.usda.gov . 
752 Frank B.  Norris, ‘The Southern Arizona Guest Ranch as a Symbol of the West,’ (MA Thesis, Tucson, AZ: 
University of Arizona, 1976). 
Olberding, ‘Albert F. Potter.’  
Kim Frontz and David Tackenberg , ‘Promoting Tucson: Rudolf Rasmessen’s Legacy of Photographic Postcards, 
1905-1920,’  Journal of Arizona History 55, no. 2 (2014): 187-204 
753 Yellowstone, the first national park, was followed by several forest reserves as a result of a clause in the General 
Revision Act of 1891.   
While the Antiquities Act is not of vital importance for this study, it did help to preserve some important cultural 
sites of the indigenous people. 
754 The ‘Dude Ranches’ were used extensively by eastern and Californian businessmen as vacation ‘men’s clubs’ 
where further business transactions were made, while they were ‘roughing’ it in the ‘Wild West’: Norris, ‘The 
Southern Arizona Guest Ranch’  
Thomas E. Sheridan, Landscapes of Fraud: Mission Tumacacori, The Baca Float, and the Betrayal of the O’odham, 
(Tucson, AZ: University of Arizona Press, 2006), 191.  

http://www.fs.usda.gov/
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Image 8.20 

 

Guest, or ‘Dude’, Ranches in Arizona755 

As a result of increased interest in the preservation of the natural environments, the Department 

of Agriculture temporarily established the Division of Forestry in 1881, to study the forests in the 

United States and elsewhere.756  This became a permanent department in 1886.  Shortly 

thereafter, section 24 of the General Revision Act of 1891 permitted the President to reserve 

public domain lands from sale, ostensibly to preserve timber resources, but probably to control 

the last vestiges of their public domain.757 During the 1890’s several forest reserves were 

established, and the administration for them fell under the jurisdiction of the General Land 

Office in the Department of the Interior.  The rules and regulations for the use and protection of 

 
755 Frank B.  Norris, ‘The Southern Arizona Guest Ranch as a Symbol of the West,’ (MA Thesis, Tucson, AZ: 
University of Arizona, 1976), 19 
756 Timeless Heritage,’ United States Forestry Service   
757 Timeless Heritage,’ United States Forestry Service   
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the forest reserves were established by the Organic Act of 1897, and by 1905 the forest 

administrative leaders campaigned for the management of the forests to be completely held 

within the Forest Service under the jurisdiction of the Department of Agriculture.758  In southern 

Arizona the Santa Rita, Santa Catalina and Chiricahua Forest Reserves were created in 1902, the 

Baboquivari, Huachuca, Tumacacori and Peloncillo Forest Reserves in 1906, and the Dragoon 

Forest Reserve was established in 1907 as one of the midnight proclamations by President 

Roosevelt.759  Thus, by 1907 most of the important mountain ranges in southern Arizona were 

claimed as federal reserves and, thus, not open to either prospecting or timber harvesting, unless 

by contract. Ranchers lobbied for grazing permits on the forest reserves in the early 1900’s and 

worked in cooperation with the Forest Service to maintain the reserves and preserve them for 

future use and continuance of their contracts.760 

The impact commercial cattle ranching and forestry reserves had on the indigenous environment 

continues to be felt in southern Arizona to this day.  Thus while, the European agrarian ideal, of 

small but sustainable homesteads with European stock, was always the underlying principle for 

post-cession land legislation, the realities of the arid southwest with sparse grazing and limited 

rainfall, pushed this ideal to the background.  The disparity between the agrarian ideal and the 

agrarian reality manifested itself in the development of large and expansive ranches and 

stockholding companies that were able to survive in the southwest, despite constant efforts to 

encourage small-scale farming.  In addition, the Anglo-American ways of land management in 

 
758 In the meantime, political mechanisms were working to transfer the Executive right to establish forest reserves, 
to Congressional jurisdiction.  This was achieved in 1907, but only after many ‘midnight proclamations’ by 
President Roosevelt, who established 100 million acres of reserved lands in 1906, before the power was signed 
over to Congress: ‘Timeless Heritage,’ United States Forestry Service.   
759 United States National Park Service, accessed 20 May 2016, www.nps.gov., Chapter 9 
760 Olberding, ‘Albert F. Potter’  

http://www.nps.gov/
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the southwest, where unsustainable water harvesting and heavy use of the soil were 

implemented, was vastly different from the Anglo-American practices developed in rich and 

fertile soils of the east coast and caused significant erosion of the environment. The failure of the 

larger cattle concerns to consult the indigenous way of farming in the region resulted in severe 

ecological issues in the future. 

Population Concentration 

A by-product of the mining, ranching and timber harvesting extraction industries was an increase 

in the Anglo-American population, and with it an increase in antagonisms between the incoming 

settlers and the indigenous residents of the region.  As the settlements increased Anglo-

Americans used specific legislation to become established as townships. At the same time, the 

indigenous people became subject to an aggressive reservation policy implemented by the 

government after the Civil War in southern Arizona.  As a consequence, the indigenous people 

became further removed from their ancestral lands and subsequently their traditional lifeways.  

This heralded an increase in inappropriate methods to harness the resources of the region, as well 

as significant changes in, and removal of, indigenous ability to continue with their traditional 

practices.  As a result, indigenous people were also removed from effective land management of 

their traditional lands and were marginalised both physically and in advisory positions in their 

attempt to guide the incomers in the best management practices for the limited resources of the 

area.  Thus, the extraction industries impacted the settlement patterns and population distribution 

imposed by the Anglo-Americans in southern Arizona, which increased damage to the 

indigenous landscape into the twenty-first century.   

As the mining boom towns developed around the successful veins and mineral deposits, towns 

such as Tucson, Tombstone and Benson developed as central hubs for services for the extraction 
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industries.  In the early territorial period wagons had used them as stop-over points, albeit with 

primitive services for the passengers, so that by the 1870’s many had become bustling frontier 

towns.761  By the turn of the century, towns like Tucson, had changed from frontier towns into a 

large towns with regimented grid layouts for their streets, Anglo-American businesses where 

settlers could claim small parcels of land.762 The Townsite Act of 1864, permitted groups of 

individuals to collectively purchase a townsite of no more than 640 acres, and distribute, or sell, 

small regimented parcels of it, to interested settlers. Sometimes land was ‘sold’ as a quitclaim 

title, meaning that the purchaser fully acknowledged that the seller did not have legal title to it, 

but in many cases, this was how townsites were established. 763  The townships were subject to 

the PLSS parcel division system, and as required by the 1785 Land Ordinance, section 16 was 

reserved for schools.764  Those who had claims in these sections were permitted to exchange 

them for other parcels.  The construction of the transcontinental railroad also helped to 

encourage more settlement around the boom towns and the railroad stations, thus swelling the 

numbers of Anglo-Americans in the region and encouraging other small urban centres to apply 

for township status too. 765

While the boom towns and Tucson were developing in southern Arizona, the federal government 

 
761 Lacy, ‘The Mining Laws’ 
762 Tucson received Township status in 1871, and changed from a loose collection of streets and fields, to a highly 
regimented town divided into small rectangular segments following the PLSS land division system. 
Thomas E. Sheridan, Los Tucsonenses: The Mexican Community in Tucson 1854-1941, (Tucson, AZ: University of 
Arizona Press, 1992) 
Lacy, ‘The Mining Laws,’ 335. 
763 Lacy, ‘The Mining Laws,’ 335. 
764 Land Ordinance 1785 
765 Sheridan, Los Tucsonenses; 
 Lacy, ‘The Mining Laws’ 
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implemented policies which effectively removed the indigenous populations from resource-rich 

public domain to allow the lands to be exploited by non-indigenous individuals.  Army 

experiences in southern Arizona during the Civil War indicated that indigenous people, such as 

the Chiricahua Apache, were agitated by the continued presence of Anglo-Americans on their 

traditional lands. 766  In addition, pressure on the Arizonan territorial government by the mining 

and ranching concerns to remove indigenous presence from potential commercial properties 

encouraged the implementation of the United States’ Indian Reservation provisions.  In 1869 Ely 

Parker, then Commissioner of the Bureau of Indian Affairs, crafted a new style of ‘Indian 

Policy’, which instigated an aggressive reservation policy, for the ‘benefit’ of protecting the 

indigenous people from confrontations with Anglo Americans.767   This encoded as the Act of 

March 3rd, 1871, and was called President Grant’s Peace Policy. This policy implemented a push 

to establish Indian reservations in the southwest, utilizing the army to ‘round up’ the indigenous 

populations and place them into the reservations.768   

 

 

 

 

 

 

 
766 The ranchers who lived a precarious existence in southern Arizona during the Civil War years and thus helped to 
push the reservation policy were Pete Kitchen, who had a fortress-style ranch along the Santa Cruz, the large 
Pennington family who moved periodically from one abandoned ranch to another, and Bill Oury, who moved back 
and forth to Tucson from his ranch. 
Robert H. Forbes, The Penningtons: Pioneers of Early Arizona, a Historical Sketch, (Arizona Archaeological and 
Historical Society, 1919), 22-38. 

Collins, Cattle Ranching, 68. 
Bailey, We’ll All Wear Silk Hats, 19-36.   
767 Ely Parker, First Report of Ely Parker U.S. Commissioner of Indian Officers. (1869), www.pbs.org 
768 Forty-first Congress, Act of March 3rd,1871, known as Grant’s Peace Policy – ‘Chapter 120: An Act making 
appropriations for the current and contingent Expenses of the Indian Department, and for fulfilling Treaty 
Stipulations with various Indian Tribes, for the Year ending June thirty, eighteen hundred and seventy-two, and for 
other Purposes,’ (March 3, 1871), accessed 20 March 2021. www.loc.gov. 544-571. 
John G. Bourke, On The Border with Crook, (Lincoln, Nebraska: University of Nebraska Press, [1891] 1971) 

http://www.pbs.org/
http://www.loc.gov/
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Excerpt from Ely Parker, First Report as U.S. Commissioner of Indian Affairs, 1869769 

 

President Grant, encouraged by an 1869 report by Ely Parker, Commissioner of Indian Affairs, 

initiated his so called ‘Peace Policy’ measures, which were interpreted in southern Arizona to 

begin a ‘round up’ of the Apache and place them into reservations.770  This policy was two-

pronged in its implementation, first it was to establish reservations for indigenous people, to 

‘keep them safe’ from clashes with the local Anglo-American populations, and secondly it was 

designed to keep the indigenous people in the reservations through bribery and terror.771  The 

‘Peace Policy’ was further encouraged by a report made by Vincent Colyer who was the 

Commissioner of the Peace Commission and encouraged the reservation idea indicating that the 

indigenous people wanted it too.772  Colyer implemented the reservation policy in southern 

Arizona by giving permission for the Aravaipa Apache to have a reservation at Fort Grant, 63 

 
769 Parker, First Report. 
770 Parker report 1869; Act of March 3rd,1871. 
771 President Grant’s Second Annual Message to Congress, 5 December 1870, in ‘Presidency,‘ University of 
California Santa Barbara, accessed 8 December 2020, www.presidency.ucsb.edu 
772 Dan L. Thrapp, The Conquest of Apacheria, (Norman, OK: University of Oklahoma Press, 1967), 102  
Donald E. Worcester, Eagles of the Southwest, (Norman, OK: University of Oklahoma Press, 1979), 162-169 

The measures to which we are indebted for an improved condition of affairs are the concentration of the 
Indians upon suitable reservations, and the supplying them with means for engaging in agricultural and 
mechanical pursuits for their education and moral training. As a result, the clouds of ignorance and 
superstition in which many of these people were so long enveloped, have disappeared, and the light of 
Christian civilization seems to have dawned upon their moral darkness, and opened upon a brighter future. 
  
Much, however, remains to be done for the multitude yet in their savage state, and I can but earnestly invite 
the serious consideration of those whose duty it is to legislate in their behalf, to the justice and importance 
of promptly fulfilling all treaty obligations and the wisdom of placing at the disposal of the department 
adequate funds for the purpose, and investing it with powers to adopt the requisite measures for the 
settlement of all tribes, when practicable, upon tracts of land to be set apart for their use and economy. I 
recommend that in addition to the reservations already established, there be others provided for the wild 
and roving tribes of New Mexico, Arizona and Nevada; also for the more peaceable bands in the southern 
part of California. These tribes, excepting the Navahos in the Territory of New Mexico, who under the Treaty 
of 1868, have a home in the western part of the Territory to which they have been removed, have no treaty 
relations with the government, and if placed upon reservations, it will be necessary that Congress, by 
appropriating legislation, provide for their wants, until they become capable of taking care of themselves.  

 

http://www.presidency.ucsb.edu/
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miles northeast of Tucson.773  His successor, General O.O. Howard is credited with establishing 

the Chiricahua Reservation in 1872.774 

 

Excerpt from President Grant’s Inaugural Address, 4 March 1869775 

 

By 1872 the Peace Policy in southern Arizona was enacted under the direction of General 

George Crook, who is credited as being instrumental in curbing the confrontational activities of 

the Chiricahua Apache and of ‘containing’ them in reservations.776 The members of the Dutch 

Reform Church were then contracted to run the Apache reservations, order supplies and 

generally attempt to ‘civilise’ the indigenous people by introducing them to Anglo-American 

ways of living. One of the more influential superintendents of the Apache San Carlos Apache 

reservation was 22-year-old, John Philip Clum, who became friends with both Eskiminzin, 

Arivaca Apache chief and the Chiricahua Apache spiritual leader, Geronimo.  He established the 

San Carlos Apache Police, an idea borrowed from by General Crook who used Apache Scouts to 

track Chiricahua Apache during Grants Peace Policy when they ‘illegally’ left their reservations. 

 
773 Thrapp, The Conquest, 102-103. 
774 Worcester, Eagles of the Southwest, 102. 
775 Avalon Project, Department of Law, Yale University, accessed 8 December 2020, https://avalon.law.yale.edu. 
776 Bourke, On The Border. 

When we compare the paying capacity of the country now, with the ten States in poverty from the effects of 

war, but soon to emerge, I trust, into greater prosperity than ever before, with its paying capacity twenty-five 

years ago, and calculate what it probably will be twenty-five years hence, who can doubt the feasibility of 

paying every dollar then with more ease than we now pay for useless luxuries? Why, it looks as though 

Providence had bestowed upon us a strong box in the precious metals locked up in the sterile mountains of the 

far West, and which we are now forging the key to unlock, to meet the very contingency that is now upon us.  

 

Ultimately it may be necessary to insure the facilities to reach these riches and it may be necessary also that the 

General Government should give its aid to secure this access; but that should only be when a dollar of 

obligation to pay secures precisely the same sort of dollar to use now, and not before. 

… 

The proper treatment of the original occupants of this land--the Indians one deserving of careful study. I will 

favor any course toward them which tends to their civilization and ultimate citizenship.  

 

https://avalon.law.yale.edu/
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He was also instrumental in using reservation Apache to construct agency buildings and to self-

monitor using his newly established, and controversial, Apache police and justice system. 777 

Excerpt from President Grant’s Second Annual Message to Congress, 5 December 1870778 

 

Image 8.21 

 

Payment for Apache Police, San Carlos Reservation779 

 
777 Worcester, The Apaches, 169. 
Thomas E. Sheridan, Arizona: A History, (Tucson AZ: University of Arizona Press, 2012), 94.     
Thrapp, The Conquest, 102-103. 
Clum is an interesting character who, at the tender age of 24, was placed in charge of the San Carlos Apache 
reservation in its early years.  He left his post after some differences of opinion with government authorities, then 
after establishing the Tombstone Epitaph and Arizona Citizen newspapers, moved to Alaska to begin a new postal 
career: Tombstone Epitaph, The (Reproduction). May 1, 1880.  Available from The Epitaph Offices, Tombstone, AZ. 
778‘Presidency,‘ University of California Santa Barbara, accessed 8 December 2020, www.presidency.ucsb.edu  
779 John P. Clum 1874-1877.  Collection of agency notes and personal correspondence (UA Special Collections, call 
no. MS 284). 

Reform in the management of Indian affairs has received the special attention of the Administration from its 

inauguration to the present day. The experiment of making it a missionary work was tried with a few agencies 

given to the denomination of Friends, and has been found to work most advantageously. All agencies and 

superintendencies not so disposed of were given to officers of the Army. The act of Congress reducing the 

Army renders army officers ineligible for civil positions. Indian agencies being civil offices, I determined to 

give all the agencies to such religious denominations as had heretofore established missionaries among the 

Indians, and perhaps to some other denominations who would undertake the work on the same terms--i.e., as a 
missionary work. The societies selected are allowed to name their own agents, subject to the approval of the 

Executive, and are expected to watch over them and aid them as missionaries, to Christianize and civilize the 

Indian, and to train him in the arts of peace. The Government watches over the official acts of these agents, and 

requires of them as strict an accountability as if they were appointed in any other manner. I entertain the 

confident hope that the policy now pursued will in a few years bring all the Indians upon reservations, where 

they will live in houses, and have schoolhouses and churches, and will be pursuing peaceful and self-sustaining 

avocations, and where they may be visited by the law-abiding white man with the same impunity that he now 

visits the civilized white settlements. I call your special attention to the report of the Commissioner of Indian 

Affairs for full information on this subject. 

 

http://www.presidency.ucsb.edu/
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By the mid 1870’s several Indian reservations had been established the region which were 

designed to concentrate the indigenous people to specific areas of the territory and, thus, away 

from Anglo-American activities and settlements.780  The Chiricahua Apache Reservation was 

established in the Dragoon and Chiricahua Mountains after a verbal treaty was made with 

Cochise in 1872.781   Shortly thereafter, he O’odham were ‘given’ the small San Xavier Papago 

Reservation in 1874 on the Santa Cruz River which was established on the lands of the San 

Xavier Mission.782  This land was too small for many of the O’odham to live on, so many 

removed to more western areas of their territory to survive and avoid the Anglo-Americans.783  

Hamilton recorded in 1883 that the reservation system was “one of the brightest periods in 

Arizona history” for the Anglo-Americans because Apache raiding was curbed and the extraction 

industries were then able to develop more securely in the region.784 The Indian reservations were 

then barred from resource exploitation, which was resented by many Anglo-Americans.  As 

Hinton explained in 1878, until ‘these areas,’ meaning the Chiricahua Apache reservation, were 

“formally restored to the public domain” they would remain as obstacles to development.785  

 
780 John P. Clum, Collection of agency notes and personal correspondence, 1874-1877, (University of Arizona 
Special Collections, call number MS 284).   
Bourke, On The Border, 437. 
Paul R. Nickens and Kathleen M. Nickens, ‘Victor of Old San Carlos: Portrait of a Captive Mexican and Apache Tag 
Band Chief,’ The Journal of Arizona History, 56, no 3 (Autumn 2015): 286-288. 
781 Executive Order 541 Establishing Chiricahua and San Carlos Apache Reservations, Chiricahua Apache reservation 
cancelled 1876, Executive Order 600, (1872), accessed 20 March 2019. www.loc.gov.  
Thrapp, The Conquest of Apacheria, 118.  
Worcester, The Apaches, 209-212. 
782 Executive Order 572 Establishing San Xavier Papago Reservation, (1874), accessed 20 March 2019, www.loc.gov;  
Oblasser, ‘Records and writings’ 
783 Winston Erikson, Sharing the Desert: The Tohono O’odham in History, (Tucson, AZ: University of Arizona Press, 
1994). 
784 Both Hinton in 1878 and Hamilton in 1883 had assessed the resources and concluded that southern Arizona 
could provide adequate timber and water for mining ventures.   
Hamilton, The Resources of Arizona, 69. 
785 Hinton, The Hand-Book to Arizona, 126. 
In 1902 one Dr. Douglas was given permission to exploit mineral finds on a piece of land called ‘the strip’ on the 
San Carlos Apache Reservation, and the location was flooded with other miners and settlers.  However, even after 
the San Carlos Apache had regained control of the land, mineral reports were still being written about the minerals 

http://www.loc.gov/
http://www.loc.gov/


 

307 
 

However, neglect meant that many non-indigenous people settled on the land, claiming pre-

emption, homesteading and grazing rights, so that while the land was returned to the reservation, 

grazing curtailed were finally curtailed in 1973, but the government was still required to 

purchase privately owned land in the location under the Bill HR 7730.786  The Chiricahua 

Apache Reservation, located in the Dragoon Mountains, became a particular target for mining 

development as many minerals were discovered there and, directly below, the grazing lands of 

Sulphur Springs valley were coveted by ranchers.  Therefore, political opinion soon found 

reasons to withdraw the reservation within four years of its establishment, and ranchers and 

miners soon flooded the area.787  In addition, interested Anglo-American parties soon discovered 

that General Oliver O. Howard had not brokered a written peace agreement with Cochise prior to 

the establishment of the reservation, which nullified the 1872 Executive Order to establish it.788 

However, while these actions achieved the desired Anglo-American belief in indigenous 

subjugation and ‘cleared’ the land for settlement, it also destabilized the territory by increasing 

Chiricahua Apache antagonism and encouraged greater industry damage to the environment. 

 
on the San Carlos Apache Reservation. The original contract with the San Carlos Apache was for the government to 
‘borrow’ the land for mineral discovery in 1896 in exchange for net profits from the mineral extraction.  
786 Tenney, History of Mining, 21-25. 
President Ford Papers 1974. Box 15, Folder 12/22/74 HR 7730, accessed 29 July 2021, (White House Records 
Office).   
787 Executive Order 600 Chiricahua Apache reservation cancelled, accessed 20 March 2019. www.loc.gov 
In addition, Cochise died, and with his eldest son dead from contracting the flu while on a trip with Clum to 
Washington, D.C., his younger son was ineffective at leading the Chiricahua Apache, and divisions occurred when 
Clum was ordered to concentrate all Apache onto the San Carlos Apache reservation: Clum documents. 
Tenney, History of Mining  
President Ford Papers  
Edwin Sweeney, From Cochise to Geronimo: The Chiricahua Apaches, 1874-1886, (Oklahoma: University of 
Oklahoma Press, 2010), 30-33. 
788 In addition, Indian Agent Jeffords was accused of permitting raiding parties to use the reservation as a base of 
operations: Sweeney, From Cochise to Geronimo 30-35. 
Sweeney, From Cochise to Geronimo, 22-33 

http://www.loc.gov/
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Image 8.22 

 

Indian Reservations in Arizona, 1960789 

While the O’odham and San Carlos Apache have been unable to claim their own lands back from 

the United States or raise sanctions against private landowners during the nineteenth century, 

they were able to develop their cattle handling, vaquero, skills to gain wage labour opportunities 

when they were pushed to marginal lands.  They have become well known for their vaquero 

skills, and as such were able to financially support their families more successfully, especially 

when indigenous crops were failing, and their traditional range was being contracted by Anglo-

American expansion.790  The San Carlos Apache were able develop their own cattle industry on 

the reservation at the turn of the century, and have been extremely successful in producing 

quality stock for sale in the last 100 years.791 Ultimately, however, a patchwork of land 

ownership in southern Arizona has meant that the Anglo-American ranchers, controlled the 

 
789 Spicer, Cycles of Conquest, 3. 
790 Dan Robinett, ‘Tohono O’odham Range History,’ Rangelands 12, no. 6 (1990): 296-300. 
Harry T. Getty, ‘San Carlos Indian Cattle Industry,’ Anthropological Papers, No. 7 (1963), University of Arizona 
Press. 
791 Robinett, ‘Tohono O’odham,’ 300. 
Getty, ‘San Carlos Indian Cattle Industry,’ 85. 
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region, retaining much of the good grasslands for their own use and abuse.  It was only the 

extensive erosion and resource depletion, as a direct result of over-use of the land, that somewhat 

contracted the industry, caused strict land management practices and opened the land up for 

different land use which prevented the mining and cattle industries from completely dominating 

the landscape.  

The cultural impact for the indigenous people was significant as their traditional lands were 

claimed, changed and destroyed.  Unfortunately, the legislation which was implemented in the 

last half of the nineteenth century excluded the indigenous people from claiming their traditional 

lands for their own use, or even to retain lands ‘given’ to them by the government.  This 

legislation, along with declarations of claims and pertinent announcements were printed in 

newspapers or pamphlets in English, discouraged any individual who could not read the 

language.  This then excluded the non-English reader from investing in land claims, or from 

filing a complaint or challenging a land claim.  In addition, the requirements of the patents for 

mining discoveries and land parcel applications, at least by the 1900’s, were complex, indicating 

that the applicant should know the laws for any water usage, be familiar with drainage and 

easement terms and conditions, and know which pieces of property were public and which were 

private, when establishing water extraction routes for the property.792  Thus, the applicant either 

had to have sufficient knowledge of the law to follow many legal procedures for filing a land or 

mineral claim or enough money to hire an educated person to do this for them, which could be 

prohibitive for those who did not have access to the knowledge or finances. This also gave rise to 

the standard legal practice of paying for lawyers services with tracts of claimed land.  Hill 

Howard, the Hearst family’s legal representative, often made such transactions, indeed that is 

 
792 1910 Patent for Westerly Place in Golden Rule District SER Patent 307299 
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how the Hearst family claimed much of the Boquillas y Nogales grant lands.  Hill Howard also 

made a name for himself representing the Pueblo community grant claims in New Mexico, 

receiving land in lieu of payment for his legal services.793 The extraction industries which thus 

developed on the indigenous landscape often disregarded the previous inhabitants and their 

footprints, and manipulated the environment to suit their own needs, even if this included the 

upheaval of the original features. 

Conclusion 

As the United States’ industrial juggernaut headed with increasing rapidity towards the twentieth 

century, so southern Arizona was caught in its net to provide the raw materials for this 

development.  The 1870’s represented a watershed decade for southern Arizona.  Valuable 

minerals were discovered or rediscovered in significant numbers during the late 1870’s and 

prospectors found many more deposits in the 1880’s.  Ranching was growing significantly, and 

irrigation projects had been encouraged by government incentives such as the Desert Lands Act 

of 1877, all of which were aided by the growth in the railroad lines throughout the region.  The 

1870’s and 1880’s signified the end of the Apache raiding and opened up lands for more 

sustained Anglo-American encroachment and enhancement of the extraction industries, 

including greater agricultural enterprises.  Unfortunately, this meant that the indigenous people 

became further removed from the level of land intimacy that they had enjoyed earlier in the 

century, and ultimately their way of living had to change with it.   

Land legislation was fundamentally important in establishing the extraction industries in 

southern Arizona, which ultimately resulted in irreparable damage to the indigenous landscape 

 
793  G. Emien Hall, Four Leagues of Pecos: A Legal History of the Pecos Grant, 1800-1933 (Albuquerque: University 
of New Mexico Press, 1984). 
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and the lifeways of the indigenous people.  The legislation was used to solidify the expansion 

into southern Arizona by Anglo-Americans, as land-entrepreneurs had realised that southern 

Arizona contained valuable mineral deposits and vast pastureland for ranching and stockraising.  

The commercial movement into region then accelerated the need of the United States to make 

more land available for settlement by pushing the need to survey regions, such as southern 

Arizona to determine which sections were available for public sale and which were to be 

reserved as federally controlled areas, such as reservations or forest reserves. Unfortunately, it 

also meant that the O’odham and Chiricahua Apache were separated and segregated from much 

of their ancestral lands as commercial productivity was valued above the survival of indigenous 

cultures.  The result was a destruction of the traditional landscape and an erosion into the 

traditional lifestyles of the indigenous cultures, which still permeates to this day. 
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PLATES 
Plate 8.1 

 

Meadows of the Cienega 

Plate 8.2 

 

Spring on the Cienegas 
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Plate 8.3 

 

Drawing water from the San Pedro River 

Plate 8.4 

 

Damming up the rivers 
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Plate 8.5 

 

Tombstone 

Plate 8.6 

 

Breezeway, Empire Ranch 
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Plate 8.7 

 

Permit holding cattle rancher in the Coronado National Forest 

 

Plate 8.8 

 

Loggers Cabins, Chiricahua Mountains 
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Chapter Nine 

Erosion: Impact on the Indigenous Landscape 

Introduction 

The rise and subsequent effects of the extraction industries in southern Arizona brought with 

them major changes to the environment, which, in turn, changed the lifeways of the indigenous 

people living in the region.  The development of the commercial extraction industries also had 

significant impact on how the land was managed in southern Arizona, including implementing 

and then addressing the devastating environmental damage which occurred, and which is still 

being felt to this day.   The introduction of European extraction methods, such as strip mining 

and commercial ranching, resulted in irreparable changes in the indigenous landscape, both 

environmentally and culturally.  The environmental changes were reflected in changes in the 

indigenous ecosystems, as well as the redistribution of water sources, and the depletion of the 

timber and shrub from surrounding districts.  Cultural changes impacted the indigenous 

population from the location that they lived to how they made their livelihoods.  The destruction 

of the natural environment was compounded by specific population management policies of the 

United States, such as the implementation of the reservation system and encouragement of 

Anglo-American townships near resource and transportation links. In addition, ownership and 

rights were defined, land was designated for specific ownership and purposes, and legislation 

was established to give advantage to those who had the ability to wield it.  It was the 

implementation of these land legislation policies of late nineteenth century that was responsible 

for these changes as they sanctioned the overuse of resources for the betterment of industrial 

commercial productivity. 



 

317 
 

Erosion: Commercial Mining 

As the mining industry developed so too did the technology used to extract the minerals.  The 

methods used by the early Anglo-American miners, while invasive, were superseded by mass 

extraction technologies which eventually changed the way the ecosystems of southern Arizona 

worked.  The result of these mass extraction techniques had significant detrimental effects on the 

landscape, while impacting indigenous lifeways, as well as raising the call for more ecological 

considerations for the natural environment when permitting commercial extraction industries to 

develop. 

The techniques used by the mining industry to extract ore were, and are, very destructive, and 

leave a changed area in their wake.  As more sophisticated technology was developed during the 

latter decades of the nineteenth century, minerals could be extracted from deeper veins with the 

help of corporate finances.  Engineers were hired to construct deeper shafts, tunnels, and more 

efficient processors were used to extract the mineral for market.794  These methods required large 

amounts of water and timber.  Even simple placer mining, associated with panning surface 

gravel, required water to extract ore from the gravel, whether by panning or by using hydraulic 

spray methods.  Later, the hydraulic spray method, which used watermills and steam pumps to 

add pressure to the water, was applied to blast the ore from the soil.795  This method was then 

adapted to complement the strip-mining processes, often used to extract large amounts of copper, 

by blasting away the soil in a mine pit to expose the ore; this is still prevalent in Arizonan copper 

 
794 Otis, E. Young, Western Mining: An Informal Account of precious-metals prospecting, placering, Lode Mining, 
and milling on the American Frontier from Spanish times to 1893, (Oklahoma: University of Oklahoma Press, 1970), 
8-9. 
795 Young, Western Mining, 125-127 
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mining today.796  Harnessing water, to extract the ore from the soil deposits, diverted water 

courses and moved dirt from one location to another causing serious and detrimental riparian 

damage by removing important foliage or by changing water channels so that erosion and 

flooding occurred where it did not do so before.797    

Image 9.1 

 

Mining tunnels in the mountains798 

Image 9.2 

 

Tunnels at Bisbee799 

 
796 Donald Hardesty, ‘Mining Technology in the Nineteenth Century,’ Nevada Humanities, 10 December 2010,  

www.onlinevada.org . 
797 Randall Rohe, ‘Man and the Land: Mining’s Impact in the Far West.’  Arizona and the West, 28 no. 4, (1986): 
299-338 
798 Black Diamond Copper Mine, (University of Arizona, Mining MS 307 Box 1-3). 
799 Miscellaneous Mining documents and ephemera, (University of Arizona, Mining MS 307 Box 1-3). 

http://www.onlinevada.org/
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Image 9.3 

 

Mining camp, Black Diamond Copper Mine800 

Extraction techniques, such as dynamiting and blasting mountain sides, tunnelling, shafting and 

digging large amphitheatre-style pits in them and the removal of the excavated dirt to another 

location, all create visible changes in how the mountains look, and also how the natural 

environment enacts upon these new unnaturally made features.801  Water was used in many 

mining processes, including blasting soil from the mountains and extracting out ore.  As water 

was a limited resource in southern Arizona, it had to be piped from the source to the field of 

operation, and this caused damage to the balance of the water resources in the area.  William 

Blake, the mining engineer for the Development Company of America, explained that the 

Tombstone Mining District used water from the Huachuca Mountains which was piped 25 miles 

across the land to Tombstone, and held in holding tanks and concrete reservoirs ready for use.  

 
800 Black Diamond Copper Mine, (University of Arizona, Mining MS 307 Box 1-3). 
801 Rohe, ‘Man and the Land.’ 
 Hardesty, ‘Mining Technology,’ 



 

320 
 

Ironically, ground water seeping into the tunnels was an issue and the district needed two pumps, 

one at Grand Central and one at Contention to keep the tunnels free of water.  Blake’s report was 

to provide information about the viability of replacing these two pumps, both of which had been 

destroyed by fire, to continue deep level mining operations within the district.  It was 

recommended by Blake that the replacements would not be cost effective to the potential ore 

anticipated to be mined. 802  In the case of the Greaterville Mining District, established in 1875, 

water had been carried to the mines by burros from the nearby Sonoita River and over the Santa 

Rita Mountains to the mines.  However, after 1900 a series of pipes and tunnels were installed to 

transport the water from its source, and by 1902 a hydraulic blasting system and hose was 

installed to blast the hillsides with water to extract the ore.  Unfortunately, there was only enough 

water in the winter and early spring to produce the required pressure to blast the rock, and the 

mines were abandoned.  Later, in 1906 under the patronage of George McAneny they attempted 

to revise the district, although it was again abandoned by 1914.803 The southern Arizonan mines 

were constantly concerned with water sources, as they were to get fuel and construction 

materials from the timber supplies in the region. 

 
802 Blake, Tombstone, 2.  These 12-inch pumps were “capable of raising 1,000,000 gallons in 24 hours… 
and 1,500,000 gallons..” for one at Contention and one at Grand Central.  
Tombstone was not the only district to have piped water and holding tanks, the Sycamore Water Company built a 
reservoir near to the town of Dragoon in 1880 and Greaterville mining town was serviced with piped water after 
the 1900’. 
Lynn R. Bailey, Mines, Camps, Ranches, and Characters of the Dragoon Mountains, (Tucson, AZ: Westernlore Press, 
2008), 142-143 
Hardesty, ‘Mining Technology.’ 
Rohe, ‘Man and the Land.’ 
803 Combinations of mechanical and chemical methods were also used, such as the Washoe panning method or the 
Spanish Arrastra mill method. 
William Ascarza, ‘Mine Tales: The ghost towns of Greaterville and Kentucky Camp,’ (2013) www.tucson.com 
United States Forest Service, ‘Timeless Heritage ‘Tumacacori: Historic Resource Study, 
Hardesty, ‘Mining Technology.’ 

http://www.tucson.com/
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Image 9.4 

 

Glory Hole804 

 

Timber was required for tunnel- and shaft-supports, hoists and lifts, ventilation systems and to 

aid sunk-pump systems for tunnel drainage, as well as supplying fuel for the engines in the 

processing works.  Much of the timber used in the mines was either from the mesquite bushes 

located in the vicinity, mainly as fuel for the engines, or from the ‘sky island’ regions where pine 

could be felled from the higher elevations, for use as construction materials.805  Tunnelling, to 

the present day, can cause unnatural dips and fissures in the landscape creating arroyos where 

level desert was before, or dangerously thin surfaces which can cave at any time, particularly 

during the monsoon rains.  In addition, debris from these excavations were usually 

unceremoniously dumped in other locations, creating barriers to natural water flows, elevated 

 
804 Miscellaneous Mining documents and ephemera, (University of Arizona, Mining MS 307 Box 1-3). 
805 Gerald R. Noonan, ‘Woodcutting I: Wood for Construction,’ Friends of the San Pedro River Round Up, (Winter 
2019): 9-19 
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ridges and removal of flora.  Changes in plants also created changes in the wildlife, as their 

location is determined by the availability of specific foods.  In addition, tunnelling affects the 

way in which the flora and fauna use the mountain slopes, how the water runs down them, and 

where the erosion patterns occur, particularly with the removal of some types of natural 

vegetation growth which increases the chances of mud slides, rock falls and fire.806    

The minerals themselves were purified by various methods during the late nineteenth century.  

Sluicing, or mass volume panning, and crushing with stamps, or large hammers, were the more 

common extraction methods used in southern Arizona, and just required heavy-duty crushing 

and stamping equipment and steam engines residing in a shed and located near a riverbank.  

Many of the reports from the late nineteenth century often list the number of stamps a mill 

supported as a way of illustrating the wealth of the mining company; for example Hamilton in 

his 1881 travellogue itemized Harshaw as having a 20-stamp mill and steam hoisting works, 

Arivica had a 10-stamp mill, while Oro Blanco district had a roaster for gold and silver and 

timber to fuel it, California district was serviced with a 30-tonne smelter, but Empire district was 

waiting for its reduction works. 807 Another method was to smelt the ore, generally copper and 

iron, using high temperature-blast furnaces and working the resulting molten metal.808  More 

complicated methods involved chemical processing by amalgamation reduction methods.  

Amalgamation uses either mercury or chloride leaching which combines the chemicals and 

mined rock with water or sulphates to create a chemical reaction, before panning or heating the 

 
806 Rohe, ‘Man and the Land’  
Hardesty, ‘Mining Technology.’ 
807 Hamilton, The Resources of Arizona, 85. 
Young, Western Mining, 194-198 
808 Dr. Madan M. Singh, Water Consumption at Copper Mines in Arizona: Special Report 29, (Phoenix, AZ: State of 
Arizona, Depart of Mines and Mineral Resources, 2010)  
Ronald James, ‘Milling Technology in the Nineteenth Century,’ Nevada Humanities, 15 July 2011,  

www.onlinevada.org . 

http://www.onlinevada.org/
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extracted ore away from the unwanted detriment.809  The remains of any of these processes are 

called tailings, and during the late 1880’s a further chemical amalgamation method was 

developed using cyanide on the tailings to extract any remaining ore.  Blake noted that 

Tombstone used cyanide and smelting but needed more water if the tailings were to be gleaned 

for more ore. 810  Tailings are still visible today, indicating the location of former mill sites and 

accompanying mining boom town.  Each of these extraction methods required large amounts of 

water and timber to achieve the desired amounts of extracted ore, and many of the travel journals 

and mining reports were prolific on their evaluation of the water and timbers resources available 

to the potential and established mining districts.811 

Image 9.5 

 

Contention Mill812 

 
809 Singh, Water Consumption  
James, ‘Milling Technology.’ 
810 Blake, Tombstone, 23. 
811 Underhill, ‘The “Autobiography”,’120. 
812 Neil Carmoney, editor and transcriber, Next Stop: Tombstone.  George Hand’s Contention City Diary, 1882, 
(Tucson, AZ: Trail to Yesterday Books, 1995). 
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Image 9.6 

 

Stamping Machine813 

The processing of the ore also causes significant damage at the mill location, notwithstanding the 

introduction of vast amounts of chemicals, such as mercury, cyanide and sulphur or sulphates, 

into the environment which leach into ground and subsurface water creating dangerous health 

hazards for the wildlife and people alike.814  Stamping was performed either ‘dry’ or ‘wet’ 

meaning that the dry method just pulverized the dirt and soils releasing the dust into the 

atmosphere, whereas the wet method used water with the stamp to dissolve the dirt while 

crushing it; the removed dirt would then be washed away and dumped as tailings.815  Tailings, 

along with tunnel and shaft soil dumps, also created unnatural piles of dirt on the landscape, 

causing flooding, water diversions, and the growth of different plant species.  Sometimes other 

constructions, even housing, were built on top of the unstable, unpacked, tailings, and would 

cause landslides or other destructive events damaging the buildings.816  Timber was needed to 

 
813 Otis, E.  Young, Western Mining: An Informal Account of precious-metals prospecting, placering, Lode Mining, 
and milling on the American Frontier from Spanish times to 1893, (Oklahoma: University of Oklahoma Press, 1970), 
197. 
814 Rohe, ‘Man and the Land.’ 
815 Hardesty, ‘Mining Technology.’ 
816 Rohe, ‘Man and the Land.’ 
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fuel all these activities, while also providing for the needs of the working community around the 

mines and mills, therefore, the local supplies of timber were diminished, creating potential 

wildfire hazards, particularly as mature trees were felled at such a rate that they could not be 

replaced.817  Tailings, water courses and soil changes, including stripping the soil to bedrock for 

sluicing, also meant that natural trees and bushes were unable to regrow, and as such, could not 

provide for the wildlife which relied on them for survival, thus changing the ecosystem at the 

same time.818  Rohe suggests that Tombstone District during its short years of productivity 

probably burnt nearly 50,000 cords of timber, which is approximately 181,000 cubic metres of 

wood.819 Therefore, the changes in the landscape of southern Arizona cannot be understated, they 

disrupted the course of the water, excavated sides of mountains, dug holes into the ground and 

changed the way the ecosystems functioned. 

Unfortunately, close to many of the mining sites are many pre-historic and historic pictographs 

and other indications of culturally sensitive remains of former indigenous habitations.820  Miners 

have probably tramped over Chiricahua Apache resting places in the Dragoon Mountains to 

excavate mineral veins, and timber harvesting and access roads in the Chiricahua Mountains 

 
817 Antone Pierucci, ‘The Ancient Ecology of Fire: Lessons emerge from the ways in which North American hunter-
gatherers managed the landscape around them,’ Archaeology (Sept/Oct 2017): 55-55-58, 62, 64.  
Rohe, ‘Man and the Land.’ 
818 Pierucci, ‘The Ancient Ecology of Fire.’  
Rohe, ‘Man and the Land.’ 
 Personal knowledge from BLM rangers. 
819 A cord of wood in the United States measures 4 feet high, by 4 feet wide, and 8 feet long and has a volume of 
128 cubic feet or 3.62 cubic metres. 50,000 cords of wood is 6,400,000 cubic feet of wood. 
‘Information,’ Department of Forestry and Natural Resources, (Louisville: University of Kentucky), 
https://forestry.ca.uky.edu, accessed 28 Jul 2021). 
Rohe, ‘Man and the Land,’ 307-308. 
820 Millville mining site in the San Pedro Riparian National Conservation Area is a prime example of remains of mills 
with tailings on the banks of the river located right next to indigenous pictographs, indicating a superimposition of 
Anglo-American industry onto indigenous culturally sensitive remains.  
The Friends of the San Pedro River, ‘San Pedro Riparian National Conservation Area,’  

https://forestry.ca.uky.edu/
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have probably destroyed Chiricahua Apache artefacts and sacred items. 821  At the time, 

indigenous populations were barred from formally seeking restitution because the location of the 

despoliations were either public domain ‘owned’ by the United States, or privately claimed 

public domain legally titled to non-indigenous owners. Fortunately by the turn of the twentieth 

century, acts such as the Antiquities Act of 1906, were created to start protecting important 

historic and pre-historic sites and artefacts, and efforts were made to identify important 

indigenous cultural sites.822  Linda Mayro estimated, in 2017, that in Pima County, alone, 6,000 

archaeological and historical sites have been identified, of which 40-60 percent have been 

destroyed by development.823  In addition, much of the landscape-based indigenous cultural 

identity in southern Arizona has been lost as important trees, springs and arroyos, have been 

destroyed and with them monuments to specific indigenous events and histories.824  A greater 

appreciation of the traditional environment in southern Arizona has arisen in recent decades, and 

state and federal reserved lands are now actively protecting the environment and indigenous 

sites, and limiting public knowledge to prevent further damage.825 The Bureau of Land 

Management, BLM, for the United States government has come under attack because they 

performed several land parcel exchanges with private extraction companies in the past few 

 
821 Sgt. Derwent Letter: Death of Cochsie. 1874, University of Arizona Special Collections call number AZ 322. 
822 Site Steward training, 2015. 
823 Compiled by Linda Mayro and Micaela K. McGibbon, Ranching in Pima County, Arizona: A conservation 

objective of the Sonoran Desert Conservation Plan, accessed 23 Sept 2017, www.pima.gov.   
824 Keith H. Basso, Wisdom Sits in Places: Landscape and Language Among the Western Apache. University of New 
Mexico Press, 1996), Kindle.  
Personal Site Stewards knowledge. 
825 Newspaper reports from the 1980’s discuss a county-wide campaign to prevent a large housing area to be built 
on what is now known as Las Cienegas, a conservation area run by the BLM. 
‘Approved Las Cienegas Resource Management Plan and Record of Decision,’ United States Bureau of Land 
Management, (Tucson Arizona; Tucson Field Office, 2003). 

Collins, Cattle Ranching, 52. 

http://www.pima.gov/
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decades, which permitted previously reserved areas to be excavated for minerals, often 

disturbing the ecosystems of these sensitive areas. 826   

Erosion: Ranching and Timber Harvesting 

Many environmental issues in southern Arizona have stemmed not only from the mining 

industry, but also from the increased numbers of cattle grazing coupled with drier weather 

patterns, and the timber denuded mountains.  These issues were recognised as early as 1901 by 

Professor Robert Forbes, who discussed them in his report to the Forest Division, expressing 

great concern about the problems southern Arizona was having at the time.  He highlighted the 

San Pedro valley and posited some suggestions for improved land management to help the cattle 

industry there in the future.827  As Forbes explained in his report, the increase in commercial 

cattle ranching and drier weather conditions significantly accelerated erosion in the desert and 

changed the ecosystem, the results of which are still of concern over 100 years later.828  These 

conditions also prevented indigenous grasses from replenishing quickly enough to provide 

enough food for the larger numbers of cattle grazing in the area.829  The cattle, therefore, 

wandered farther afield in search of enough grass to eat, and effectively removed the grasses 

from an increasingly larger grazing area, especially those not bred to arid conditions.  Some 

ranchers imported non-indigenous grasses, such as buffelgrass, alfalfa and bluegrass, to help 

mitigate the issue to some success.830  However, these grasses required more water, coupled with 

 
826 These exchanges involved land in both Pima and Cochise Counties, and involved the GAC and later Anamax 
corporations in filing for permission to develop housing on these exchanged lands. 
Center for Biological Diversity, ‘Judge Overturns Wildlife Agency’s Approval’ 
827 Prof. R.H. Forbes, ‘The Open Range and the Irrigation Farmer; Part II,’ The Forester, Vol VII no. 10, (October, 
1901): 254-258. 
828F.M. Conway, ‘Rapid infilling of fresh earth fissure in southern Pinal County, Arizona with comment by Ken 
Fergason.’ Arizona Geology e-Magazine, 2019, (Arizona Geological Survey). 
829 Collins, Cattle Ranching, 35-37. 
830 BLM Ranger conversation 2016 
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the overstocking and overgrazing of non-indigenous cattle led to further erosion and water 

depletion.831  As herds increased, the tramping of these animals across the valleys, coupled with 

decreased grass cover, led to the erosion of the sides of the gullies and arroyos, and banks of the 

rivers.  This erosion, in turn, encouraged greater flash flooding as the natural channels became 

incapable of controlling the deluge from the mountains that occurred during the rainy seasons, 

particularly the summer monsoons.832  The water from these floods could not absorbed by the 

dry packed desert surface quickly enough, which prevented the soil and subsurface water table 

from retaining any of the water from the seasonal rains.  In addition, those sides and banks which 

had not been damaged contained the water so well, that it cut deeper into the beds and gullies, 

creating ravine-like features, which also prevented the water from reaching the plants on the 

surface.833   

Irrigation and dry farming for fodder exacerbated the problem of erosion too.  Mass irrigation 

and dams redirected water away from the natural channels, causing silting and bank erosion, 

redistributed the water and depleted the subsurface reserves.  The drier conditions and over-use 

of water and grazing areas caused the natural riparian areas and the cienegas to lose their ability 

to sustain the larger trees, such as the desert willow and the cottonwoods, which also maintained 

the banks around the rivers, thus encouraging further erosion.  The damage from the cattle 

industry was coupled with the dry farming practices of the homesteaders, which stripped the 

nutrients from the soil and created dry sunbaked surface sands.  The dry sands were unable to 

prevent flood water from travelling across the stripped surface, which in turn destroyed crops, 

 
831Collins, Cattle Ranching, 35-37. 
832 Conway, ‘Rapid infilling’  
Rohe, ‘Man and the Land 
833 Conway, ‘Rapid infilling’ 
Rohe, ‘Man and the Land 
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damaged irrigation systems, and swept the surface clean of growth.  Eventually these 

environmental issues changed the landscape of valleys from rolling grasslands to dry barren 

lands covered with cacti and shrubby wooded plants, such as the mesquite and desert sage bush, 

and deep arroyos, which feature in southern Arizona today.834 Another, and unforeseen, side 

effect is that cattle will ingest the harder seed of the bushes, such as mesquite, but their stomachs 

do not process them, so the seeds pass through the cow intact, and are deposited with a ready-

made fertilizer pack for healthy germination.  Unfortunately, this redistribution of these shrubby 

plants spreads them further afield and causes them to choke out even more of the grasses in the 

area, causing more erosive conditions.835  A decrease in the grasslands and changes to the water 

flow produced other side-effects such as the extinction of the Big-Horned Sheep and deer from 

the mountain ranges, overhunting of their predators, less groundcover for desert animals, and 

greater desertification.  Ironically, small grazing herds maintain the grasslands by preventing 

conditions for the woody shrubs to grow in encouraging grasses to grow; a conundrum the BLM 

is contending with in the twenty-first century.836  

Robert Forbes and his contemporary Richard Kellogg also expressed concerns that imbalance of 

tree cover from overcutting on the mountain slopes was detrimental to the ecosystems of 

southern Arizona.837  They explained in their reports that overharvesting stripped the area of 

water and soil retention abilities and of fire protection.  First, without the retention ability of the 

trees, water run-off from the heavy seasonal rains could result in a gushing and eroding flood 

 
834 Pierucci, ‘The Ancient Ecology of Fire’ 
835Winston Erikson, Sharing the Desert: The Tohono O’odham in History, (Tucson, AZ: University of Arizona Press, 
1994), 95. 
836 Mark Squillace, ‘Grazing in Wilderness Areas.’ Environmental Law, 44, (2014): 415-446. 
837 Forbes, ‘The Open Range, Part II.’ 
Royal S. Kellogg, ‘Report of An Examination of the Chiricahua Mountains in Arizona,’ (The United States Forestry 
Service, 1902), 11. 
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down the mountain slopes and into the valleys below.  This was of particular concern to the 

Jeffersonian small homesteaders, who often skirted the base of the mountains in an attempt to 

harvest mountain moisture and use the subsequent rich base soils.838  This had the potential to 

change the passage of water at the base of the mountain, overcome the valley with alluvial soil 

and rocks, and by-pass the natural water collection points and tanks, valuable in the dry season. 

Secondly, the dearth of vegetation increased the risk of devastating fires because the natural 

firebreaks were created by the tree canopy inhibited the growth of grasses beneath thus 

preventing the fire from spreading.839  The destruction of trees, both in overcutting and by 

intense fires meant that the roots of the trees could no longer hold the thin soils together, and the 

resulting mudslides during the rains would, and still does, occur.840  Indigenous people of the 

southwest had practiced fire-management on the mountains, where they cleared small areas for 

farming by eliminating the grasses, which created natural firebreaks, thus preventing wholesale 

fires now prevent in the twentieth and twenty-first centuries.841 

 
838 Forbes, ‘The Open Range, Part II.’ 
Kellogg, ‘Report.’  
Pierucci, ‘The Ancient Ecology of Fire 
839 Pierucci, ‘The Ancient Ecology of Fire’ 
840 Pierucci, ‘The Ancient Ecology of Fire’ 
841 Pierucci, ‘The Ancient Ecology of Fire’ 
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Image 9.7 

 
Discussion 

The destruction of the balanced ecosystems in southern Arizona, coupled with pressure to 

convert to Anglo-American agricultural practices and unequal population distribution have 

resulted in changes in indigenous diet and work practices, as well as a reduction of knowledge 

about traditional cultural activities, such as cactus harvests and ak-chin farming.  The ecology of 

the Sonoran Desert is based upon survival in arid conditions many animals, plants and people 

have developed mechanisms to conserve water, avoid the extreme temperatures, and use the 
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native flora and fauna for their nutritional survival.  This has produced an environment where 

succulents, cacti and woody plants survive on the desert floor, and are fed by seasonal rains, 

which bring moisture and nutrients from the mountains by way of rivers, creeks and arroyos.  

The plants have long roots which help maintain the integrity of the thin soil and prevent erosion 

both on the mountain sides and on the desert floor.  However, the increased use of the extraction 

industries coupled, now, with the modern style of living which involves heavy use of fossil fuels, 

precious minerals, and copious amounts meat products and water have created a potential 

ecological disaster in southern Arizona.   

The extraction industries in southern Arizona have created a landscape scarred from commercial 

activities as well as encouraging large concentrations of population with water-rich lifestyles.  

The legislation which supported these developments also effectively removed indigenous input 

into how to manage the resources and balance the ecology of the region.  These industries and 

practices, which caused many problems in the nineteenth century, are still causing issues in the 

twenty-first century, and by extension are impacting the lives of both the indigenous people and 

the natural environment.   

However, there is hope for the future.  Recently there has been a growing appreciation of the 

conservation practices of the indigenous people has developed in Anglo-American official 

bodies, such as Pima County Parks and the Federal Bureau of Land Management, and that these 

traditional practices are being consulted or even revived to save the environment from further 

damage.842  The destruction of the indigenous, and historic, landscape by the mining industry is 

part of a controversial conversation as mineral companies still apply for permits to extract ore in 

 
842 Conversations between the Tohono O’odham and the government bodies are sporadic, but there is greater 
publicity and consideration of ‘lost’ indigenous land management practices which are permeating through 
decisions being made about the indigenous environment (personal knowledge). 
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the mountains of the region.  The controversy stems from the push and pull between 

conservation and cultural protection on one hand and the need for industrial productivity on the 

other.   One such conversation is determining what damage grazing livestock do apply to 

grasslands, and how this is to be managed.  The BLM and the Forest Service are engaged in 

various experiments to determine the optimum number of cattle per acre in grassland areas, 

while also attempting to understand the ecology behind the indigenous plant systems.  Currently, 

there are guidelines on these matters, but these need to be updated along with the data which 

produced them, and the legislation which permits specific activities.843 

Another such concern is the Rosemont Copper Mine which is the centre of controversy as many 

oppose the expansion of the mining operation in the ecologically sensitive area of the Santa Rita 

Mountain region.844  This is an ongoing conversation about the development of a large-scale strip 

mine on the site of the old Rosemont mining district.  The strip-mine received permission to 

build on this site during the 1980’s but has been stalled in development as environmental impact 

reports indicate a certain depletion of the natural resources of the area.  Strip mining, since the 

1960’s, has lost support in southern Arizona as greater acknowledgement of the destruction such 

mining practices can cause has arisen.  Concerns over the biodiversity of the region, which 

includes the habitat of the northern-most Jaguar population, limited water resources, and general 

concern for the sensitive ecosystems have pitted environmentalists against industry for the past 

thirty years, and also involves the BLM.845   

 
843 Squillace, ‘Grazing in Wilderness Areas,’ 433-435, 439-445. 
844  ‘Judge Overturns Wildlife Agency’s Approval of Rosemont Copper Mine in Arizona: Biological Opinion Failed to 
Protect Endangered Jaguars.’  Center for Biological Diversity, 2020  https://biologicaldiversity.org 
845 Howard Fischer, ‘Anamax plans Santa Rita open pit mine,’ The Arizona Daily Star, 1983 
Center for Biological Diversity, ‘Judge Overturns Wildlife Agency’s Approval’ 

https://biologicaldiversity.org/
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In the 1980’s the BLM rescued the historic Empire Ranch from becoming a housing area after 

Pima County Council were unable to raise the funds to purchase the ranch from developers who 

had acquired it from the land and cattle management company who owned it at the time.846  The 

owners of both the Rosemont mine and the Empire Ranch property were Anamax Mining 

company, who, during the 1980’s were interested in a series of land exchanges with the BLM to 

expand their investments on and near their mineral concerns.  These exchanges fell through after 

local pressure prevented them from occurring, and the BLM secured important some important 

ecologically sensitive land. The concern for the Empire Ranch area was the depletion not only of 

the wild grasslands, but also of the water systems of the cienega and surrounding stream system.  

Today, the BLM manage the ranch as both a wilderness wildlife and game reserve and a working 

ranch, while using it to explore the ecological heritage of the grasslands and the management of 

grazing animals upon it.847  It was designated by Congress as Las Cienegas National 

Conservation Area in 2000, which is an important designation as pre-historic indigenous 

artefacts have been discovered on the site.848 

 
846Anamax Mining ran the ranch, and had just sold rights to build on the land to Park Corporation, who were to 
develop the housing area. 
‘Written Historical and Descriptive Data: Empire Ranch,’ Historic American Landscapes Survey, (Washington D.C.: 
United States National Park Service, 2016), 15-17. 
847 Personal knowledge from BLM ranger at Las Cienegas. 
848 Historic American Landscapes Survey, ‘Empire Ranch, 1. 
Private email with Amy Sobiech, BLM Tucson Field Office Archaeologist, concerning archaeological finds, 20 May 
2016. 
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Image 9.8 

 

Anamax Plans for Las Cienegas National Conservation Area, 1980’s849 

Pima County Parks and Recreation has also responsibility by creating a ‘green belt’ on the 

western side of Tucson by establishing the Sweetwater Preserve recreational park.  During the 

late 1980’s Tucson expanded rapidly and began to climb the foothills of the surrounding 

mountains, so that by the early 2000’s residents were becoming concerned about the extent of the 

city and wanted to curb further urban development.  They purchased several hundred acres of 

land consisting of ranch and mining claims to contain development and create a green belt in the 

foothills of the Tucson Mountains.850  Now it is a recreational area containing several thousand 

indigenous plant and animal species including hundreds of Saguaro Cacti.  These iconic cacti are 

indigenous to the Sonoran Desert and were the victims overgrazing from the commercial cattle 

 
849 Arizona Historical Society, Empire Ranch files. 
850 Notice board information at main entrance to Sweetwater Preserve, read in 2016.  Further information 
accessible at  https://webcms.pima.gov.  

https://webcms.pima.gov/
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industry during the late nineteenth century and the early twentieth century.  A growing 

understanding of the intrinsic value of these unique cacti during the twentieth century helped to 

establish two national parks around Tucson to preserve the remaining cacti.  Initially, the first 

park to the west of Tucson was designed as a National Monument in 1933, and later became a 

National Park in 1994.851  Later, a section to the east of Tucson in the Rincon Mountain valley 

was added to expand the protected areas.  Cacti, including the Saguaro Cactus, are an important 

food source for the O’odham, and they have special techniques to harvest and process the fruit to 

make many delicious drinks and foods.  However, good-intentioned policies of the Anglo-

Americans are not always conducive to the continuance of traditional practices of the O’odham.  

Unfortunately, as the Saguaro Cactus National Park expands to save more cacti, it encroaches 

onto traditional Saguaro harvest areas, further restricting the O’odham to continue their 

traditional practices, although they do have permission to harvest the fruit in the National 

Park.852 

While many Anglo-American activities can be destructive, there is hope that the growing 

recognition of the importance of the indigenous environment in southern Arizona will help to 

reclaim as many natural features and resources as possible.  It is hard to say which is the most 

favourable, reservation of land for protection, or a moratorium on all expansionist activities of 

 
851 ‘SNP History,’ United States National Park Service (last modified July 13, 2019) www.nps.gov  
The Saguaro Cacti take decades to grow to maturity, and it is only then that they produce the flowers and fruit 
which is used by the O’odham.  Many cacti in and around Tucson are now only 60-100 years old, but some are 
much older, as indicated by the number of arms they have grown. 
Pima County also has a requirement for builders to save a certain number of cacti from construction areas, to 
replant when construction is finished (local knowledge, confirmed by a builder). 
852 The O’odham use a special harvesting tool called a kuipad, which is made from Saguaro ribs to reach and pluck 

the flowers from the top of the arms.The Trust for Public Land ‘A traditional harvest at Saguaro National Park,’  

https://www.tpl.org/blog  Last updated 3 September 2020. 

 

http://www.nps.gov/
https://www.tpl.org/blog
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Anglo-American policies to prevent further damage.  Either way, these developments and 

resulting conversations are good news for the Tohono O’odham generally, as they open the way 

for a modern reclamation of their traditional way of life. 

Image 9.9 

 

Federal Land Management Areas853 

 

 

 

 

 

 

 

 

 

 

 

 

 
853 Location of Saguaro National Parks, assessed 10 June 2020, www.nps.gov. 

http://www.nps.gov/
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PLATES  

Plate 9.1 

 

Hydraulic blasting system, Kentucky Camp 

 

Plate 9.2 

 

Water system for blaster, KY Camp 
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Plate 9.3 

 

Millville stamping works 

 

Plate 9.4 

 

Tailings 
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Plate 9.5 

 

‘Glory Holes’ or excavation pits 

 

Plate 9.6 

 

Mining Shaft 
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Plate 9.7 

 

Stamping Mill along San Pedro River 

 

Plate 9.8 

 

Prospectors Hole 
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Plate 9.9 

 

Strip Mining, Bisbee 

 

Plate 9.10 

 

Gullied Arroyo 
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Plate 9.11 

 

Gullied Arroyo 

 

Plate 9.12 

 

Clanton Ranch 
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Plate 9.13 

 

Catalina Mountains fire damage 

 

Plate 9.14 

 

Neon 1950’s ‘Welcome to Tucson’ showing iconic Saguaro Cactus 

‘Retro Tucson,’ Arizona Daily Star, www.tucson.com accessed 4 December 2021. 

http://www.tucson.com/
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Plate 9.15 

 

Saguaro National Park, with strip mine in middle distance 

 

Plate 9.16 

 

Sweetwater Preserve and city of Tucson 
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Plate 9.17 

 

Harvesting Saguaro fruit in traditional way 

Children’s programme, Desert Museum, https://www.desertmuseum.org from June 2021. 

Plate 9.18 

 

Typical forest road through the Chiricahua mountains which is graded, destroying any pre-

historic and historic scatter and lithic scatter. 

https://www.desertmuseum.org/
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Plate 9.19 

 

Pottery shard on forest road 

 

 

Plate 9.20 

 

Apache Heritage, with Our Lady Guadalupe statue placed near pictographs 
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Plate 9.21 

 

Sulphur Springs Valley, modern agriculture 

 

Plates 9.22 

 

Rows of nuts trees, Sulphur Springs Valley 
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Chapter Ten 

New Challenges to Old Issues 

Introduction 

Analysing how legislation in southern Arizona was applied during the nineteenth century is 

fundamental to understanding how the region has developed in the twentieth and twenty-first 

centuries.  The imposition of Anglo-American cultural values and policies which accompanied 

this legislation still has a bearing on how the region is managed today.  At the same time, the 

cultural impact of these influences can be seen clearly when reviewing the social position of the 

indigenous people and the changes wrought upon the landscape environment.854  The culture, 

political position and rights of the indigenous people within southern Arizona have been affected 

by ongoing issues resulting from settler colonial policies, and these issues are still prevalent at 

many different junctures in their lives today.  Anglo-American values and practices are also a 

part of a broader discussion about the legacy of colonial sovereignty, power and control, that can 

partly result in a legal quagmire, such as the case in southern Arizona, from which both dominant 

and suppressed cultures find it difficult to escape.855  Scholars, such as Paul Frymer and Gary 

Fields, have provided commentaries to help unravel colonial processes that are present in many, 

similar, unequal societies, and these have been used to interpret the results of specific legislative 

policy practices in southern Arizona in the twenty-first century.856   

 
854 Lorenzo Veracini, Settler Colonial Present, (London: Palgrave Macmillan, 2015), 5.  
Linda Tuhiwai Smith, Decolonising Methodologies: Research and Indigenous People, (London: Zed Books, 2012), 33. 
855 Patrick Wolfe, ‘Settler Colonialism and the elimination of the native,’ Journal of Genocide Research, 8:4, (2006), 
402-404. 
Smith, Decolonising Methodologies, 22-27. 
856Paul Frymer, ‘”A Rush and a Push and the Land is Ours”: Territorial Expansion, Land Policy, and U.S. State 
Formation.’  Perspectives on Politics, 12:1, (2014): 119-144. 
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Cultural impact 

The effects of policies upon the indigenous landscape in southern Arizona between 1853 and 

1912 were the result of a larger cultural and political process which was reflected in the Anglo-

American management of the region.  Land policies which had been implemented prior to the 

Mexican cession of the region in 1853 also informed later land policies and changed the way in 

which the landscape was used, which also changed the cultural practices of the indigenous 

people.  The incoming settlers and business entrepreneurs of the nineteenth century were 

provided with the means and ability to finance their ventures by government-backed schemes 

and supportive infrastructure, including major financial investors, transportation networks and 

technological innovations.857   The Anglo-American development of the region was based upon 

specific interpretations of the land legislation which encouraged larger commercial entities to 

establish and extract the resources from the region.  This, in turn, marginalised the indigenous 

people, isolating them from their traditional territory and practices, while Anglo-American 

destructive extraction techniques were practiced on the land instead.  However, there is growing 

recognition of the complex position indigenous people find themselves in which has led to 

indigenous political and social movements, as well as academic scholarship, to challenge the 

legislation which still legally binds them to the Anglo-American cultural and political needs.858  

 
Gary Fields, Enclosure: Palestinian Landscapes in a Historical Mirror, (Oakland, CA: University of California Press, 
2017). 
857 Peter Barnes, ‘The Great American Land Grab’.  New Republic, (2017) accessed 23 Sept 2018, http://peter-
barnes.org 
858 Peter Heiderpriem, ‘The Tohono O’odham Nation and the US-Mexico Border,’ American Indian Law Journal; 
IV:1, (2015): 107-130. 
Jeffrey Schultz, Are we not Foreigners Here? Indigenous Nationalism in the U.S.-Mexico Borderlands, (Durham, NC: 
University of North Carolina Press, 2018).  
Christina Leza, Divided Peoples: Policy, Activism, and Indigenous Identities on the United States-Mexico Border, 
(Tucson, AZ: University of Arizona Press, 2019).  
Valerie L. Kuletz, The Tainted Desert: Environmental Ruin in the American West, (New York: Routledge, 1998). 

http://peter-barnes.org/
http://peter-barnes.org/
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The O’odham are working with local organisations to encourage a broader understanding of the 

value of indigenous foods, the Chiricahua Apache are challenging their non-recognised tribal 

status, and scholars, such as Peter Heiderpriem, are publishing calls for resolution to jurisdiction 

issues, such as those experienced by the Tohono O’odham with border security, which will be 

discussed below.  The results of the Anglo-American mass resource extraction have been 

discussed within each chapter, but recent developments indicate a growing recognition of 

indigenous knowledge of the environment and sustainable practices to conserve it, and an 

indication that indigenous wise-ways are being incorporated into the policies of the larger land 

managers, such as the state and federal government land departments.  In return, sadly, the influx 

of Anglo-American cultural norms and policies solidified the foothold and Anglo-American 

hegemony over the region, to the exclusion of the indigenous populations and their 

environment.859 

Racism and control 

Many of the results of the different legislative policies on the indigenous environment have been 

discussed within the chapters above, however, the impact of some of these policies are still being 

felt to this day and have embroiled the indigenous people in a tangled web of property 

jurisdiction in the twenty-first century.  One issue is that many of the United States land policies 

enacted during the nineteenth century could be interpreted as inherently racist.   Reginald 

Horsman and Paul Frymer, among others, discuss how racism and the belief in the superiority of 

 
Maurice Crandall, ‘Yava-Who?: Yavapai History and (Mis) Representation in Arizona’s Indigenous Landscape,’  
Journal of Arizona History; 61: 3 and 4 (2020): 487-510. 
Eric Meeks, ‘Navigating the Border: The Struggle for Indigenous Sovereignty in the Arizona-Sonora Borderlands,’ 
Journal of Arizona History; 61: 3 and 4 (2020): 639-666. 
859 Flannery Burke, A Land Apart: The Southwest and the American Nation in the Twentieth Century, (Tucson, AZ: 
University of Arizona Press, 2017).  
Leza, Divided Peoples. 
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the Anglo-American culture over that of the indigenous in the United States is reflected in the 

way the legislation has been written and interpreted over that period.860  The ability to distinguish 

between the whites and non-whites in a century which expounded on the theories of human 

evolution and where expansionism meant progress can be used to understand some of the 

concepts behind the policies used in the American southwest, including southern Arizona.  

As Frymer explains, in his article about United States land policy, the land legislation was racist 

in nature, and was intended to establish a predominantly white Anglo-American-centric culture 

firmly in new territories as a means to control the existing occupants.861  However, while this 

was not prevalent in the new territory of Louisiana in 1803, where many inhabitants were of 

French origin at that time, it was considered important in the Mexican cession areas to 

distinguish between those of ‘superior’ western European cultural influences from those which 

were not, meaning indigenous, mestizo and Mexican cultural heritages.862  As illustrated in the 

way the nineteenth century land policies were worded, many of them encourage citizens to apply 

for land parcels from the public domain, to the exclusion of those who were not declared as 

citizens or even citizens of the future.863  This can be interpreted a deliberate attempt to flood the 

Mexican cession areas with Anglo-Americans to ‘whiten’ the residents and culture ready to 

prepare the territories for statehood. 

 
860 Reginald Horsman, Race and Manifest Destiny: The Origins of American Racial Anglo-Saxonism, (Cambridge, 
MA: Harvard University Press, 1981). 
Frymer, ‘”A Rush and a Push.’ 
861 Frymer, ‘”A Rush and a Push,’ 119. 
862 The term mestizo was used by Mexicans indicating a person who had both Mexican and indigenous heritage, a 
common ethnic mix in the Sonoran Desert lands; Smith, Decolonising Methodologies, 22-27. 
Frymer, ‘”A Rush and a Push,’ 121. 
863 The requirements for citizenship and the restrictions on certain types of applicants is another argument about 
how the naturalized citizens of the United States were also chosen based upon racist ideas about different 
ethnicities. 
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Horsman illustrates, in his discussion about Anglo-Saxonism and Manifest Destiny, that the 

boundary lines between Mexico and the United States were specifically chosen to reduce the 

number of ‘non-whites’ in the cession territories, to avoid any confusion with the racially 

discriminated ‘brown’ ethnic features of the northern Mexican population.864  Legislation, 

therefore, could be used as an ‘impartial’, objective, and even ‘innocent’, vehicle through which 

to implement racist policies.  It was one in which a hidden motive could potentially be 

undetected, especially by the international community, and could pass the legal processes if it 

contained clauses which advocated ‘progress’ and aid for the small Jeffersonian farmer.  The 

consequence of these biased policies was that the focus remained on promoting Anglo-American 

claims at the expense of indigenous rights to the land.  During the latter decades of the nineteenth 

century the indigenous people were excluded from procedures to establish ownership as they 

were never perceived to be legal owners of the land in the first instance.  Therefore, as Frymer, 

building upon Horsman, contends, the underlying reason for the land policies in the United 

States were not to help and aid expansionism, although this is what they espoused, but for 

population control and to establish hegemony over the resources of the newly acquired land.865 

 
864 Horsman, Race and Manifest Destiny, 210-219. 
865 Frymer, ‘”A Rush and a Push,’ 131-132. 
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Image 10.1 

 

Racial Study of the O’odham 

Norman Gabel, A Comparative Racial Study of the Papago, (Albuquerque: University of New 

Mexico, 1949), Plate II. 

Thus, by establishing central control over the public domain gained from the Mexican cession, 

the federal government was able to manipulate, to a certain extent, who would be able to 

privately purchase federal lands, and when, where, and how they were able to do so.866  Fields, in 

his book about the impact of enclosure policies on land organization in Palestine, England and 

colonial America, illustrates how changing land from public and common use, to private and 

owner use only, can change the way the resources are used.867  More importantly it shows how 

 
866 Wolfe, ‘Settler Colonialism,’ 388, 395. 
867 Gary Fields discusses the use of land enclosure specifically in pre-industrial England, the experiences in colonial 
America and in Palestine/Israeli history, which can be directly applied in regional form to the experience in 
southern Arizona: Gary Fields, Enclosure: Palestinian Landscapes in a Historical Mirror, (Oakland, CA: University of 
California Press, 2017), 43-45. 
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the land can become a tool in the general political processes of the country.  As he explains, the 

premise was to privatise public land to provide an incentive to captialise on the resources of the 

land and to penalize the landowner who didn’t improve the land satisfactorily.  The processes 

were very similar in the studies he discusses; basically, the enclosure of land, which is initiated 

by the governing body, establishes formal boundaries out of the common or public land, that, 

once it is surveyed, is then made available to those who are eligible to apply for purchase.  

Boundaries and borders were then established to delineate the division between ‘them’, the 

indigenous unwanted and ‘us’, the favoured Anglo-American.  This process then automatically 

changes the public land rights from customary to legal rights, and places a price upon the land, 

thus making it a commodity.868  As Wolfe explains, this type of zonal segregation is indicative of 

structural colonialism, it cannot, however, be classed as racist, because it is a division of land 

based upon the designation of the commercial value of the land, rather than an elimination of 

indigenous occupants.869 As an added incentive for the purchaser, Fields explains, water, 

particularly in arid areas, is deemed a common right, and is held in trust by the governing body 

for all to use.870  By permitting unrestricted water, new landowners are enticed by this free use of 

a basic necessity and, in return, are encouraged to invest in their property and to participate in the 

political processes of the country.  This safeguards the region against undesirables, because the 

new owners will protect their property and rights, while the state secures loyalty from the 

landowner.  This was fundamental to the post-cession land legislation in southern Arizona 

because it encouraged a federally controlled distribution of land to a specifically targeted 

 
868 Fields, Enclosure, 126. 
869 Wolfe, ‘Settler Colonialism,’ 403-404.  Wolfe also explains that structural colonialism, found in legislation that 
erodes indigenous lifeways, such as the 1934 Indian Reorganization Act which Anglo-American indigenous 
governments, is responsible for the long-term genocide of indigenous peoples from coveted land; a political 
process which continues to this day, 400-401. 
870 Fields, Enclosure, 98-102. 
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audience, while at the same time, legally dispensing those who were undesirable land occupants.  

The added advantage was that the favoured landowners were then embraced into the political 

realm with the electoral votes and were willing to provide defense to the area against 

undesirables at no expense to the central government. 

Image 10.2 

 

Man Holding a skull, entitled ‘lndian skull found in Indian Ruins’ 

PC 151 Western Ways Photograph Collection, ca. 1950, in Western Ways March 1975, Folder 6, 

Arizona Historical Society, number 56377. 

Jurisdiction 

At the heart of the indigenous position and lack of control over their own territory and resources 

is understanding who has jurisdiction over what.  Cultural resources, access to public water 

sources, defense of property and intrusive features are constantly being challenged by indigenous 

people who have been marginalised in the political process and excluded from decisions which 

would impact their cultural and natural environment.  The Tohono O’odham have been able to 

reclaim land which was retained for Anglo-American cattle ranchers and the Chiricahua Apache 
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are beginning to reclaim their indigenous narrative in southern Arizona by corresponding with 

Coronado Forest rangers about their pictographs in the mountains.871  Over the centuries 

indigenous people have endured encroachment into their lands, removal of natural resources and 

the destruction of sensitive cultural and spiritual sites and artifacts.  This continues to this day in 

southern Arizona as the Tohono O’odham Nation are caught in a difficult position as their 

reservation is being actively used by non-members for illegal activities, such as transporting 

illegal immigrants and drugs across the desert to avoid the official international Ports of Entry on 

the main roads.872  The Tohono O’odham Nation are currently using the media to expose their 

concerns over border jurisdiction with the Department of Homeland Security about who can 

cross the border, how the natural resources on the border are to be used, and who has rights over 

the land on the border. 

Members of the Tohono O’odham Nation have labelled the international border between Mexico 

and the United States along their reservation as the “artificial barrier to freedom” and with good 

reason.873  Initially, after cession, the O’odham travelled freely across the border, which helped 

to maintain tribal integrity between the O’odham of the north, in the United States, and the 

O’odham of the south in Mexico.  But slowly, over the next hundred and fifty years their 

freedom of movement has been increasingly restricted.874  However, in recent years restrictions 

have escalated so that certified members of the Nation, who include people from both south and 

 
871 Winston Erikson, Sharing the Desert: The Tohono O’odham in History, (Tucson, AZ: University of Arizona Press, 
1994), 104. 
872 Andrea Filzen, ‘Clash on the Border of the Tohono O’odham Nation,’(2013), accessed 1 October 2017, 
http://pulitzercenter.org  
Christopher Livesay,  ‘At the United States-Mexico Border a tribal nation fights the wall that would divide them,’  
PBS News Hour, 13 Jan 2019, www.pbs.org/newshour. 
873 ‘Tohono O’odham History 1916 to Present,’ Tohono O’odham, accessed 1 October 2017, www.tonation-nsn.gov 
874 Heiderpriem, ‘The Tohono O’odham Nation,’, 110-111. 
Schultz, Are we not Foreigners Here?, 170-171. 
Meeks, ‘Navigating the Border.’ 

http://pulitzercenter.org/
http://www.pbs.org/newshour
http://www.tonation-nsn.gov/
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north of the international border, are increasingly being challenged by border agents, even in the 

vicinity their own border crossing through the remote San Miguel station in the depths of their 

reservation. 875  Encounters with border agents have not been pleasant for many O’odham, 

particularly for those members who reside south of the border.876  Unfortunately in the last 

couple of decades illegal activities, such as illegal immigration and drug carrying, have been 

increasing on the reservation because of the porous nature of the border there, which has 

encouraged an increase in border patrol agents patrolling the area.  The Tohono O’odham Nation 

are torn between policing their own lands, which is hard to do because of limited resources, such 

as available people and finances to do so, or to allow the government to run border security on 

their lands.  However, an intensification of the Border Protection programme to challenge any 

individual who could be a potential illegal person, increases both the Anglo-American presence 

as well as potential destruction of the indigenous environment and culturally sensitive sites, 

which has already caused issues in the borderland region.877 Also, while border security was 

established in the latter years of the nineteenth century as federal concerns about illegal 

 
875 All O’odham members from both Mexico and United States are a part of the Nation, since 1937, and permitted 
to use the resources on the reservation, mainly the northern section in the United States, however, the Nation 
have been attempting to also get United States citizenship conferred on the southern members to prevent 
detention by the increasing numbers of border patrol agents on the reservation: Heiderpriem, ‘The Tohono 

O’odham Nation,’ 192-197; Tohono O’odham, ‘Tohono O’odham History.’ 
876 Filzen, ‘Clash on the Border.’ 
Heiderpriem, ‘The Tohono O’odham Nation,’ 92-97 
Livesay, ‘At the United States-Mexico Border.’ 
Meeks, ‘Navigating the Border.’ 
877 Border security concerns developed during the 1880’s and have been ongoing as additional border security 
concerns are raised, such as drug smuggling.  Recently, the extension of the border security barriers has escalated 
concerns in the borderlands relating to the protection of property and rights. 
Livesay, ‘At the United States-Mexico Border.’  
Emma Gibson, ‘Indigenous group reaffirms importance of Springs amid border wall construction,’ accessed 19 
November 2020, https://news.azpm.org. 

https://news.azpm.org/
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immigration and Mexican agitation began to increase, fears about the integrity of indigenous 

sites and federal encroachment have only come to the fore in the last few decades. 

Image 10.3 

 

Quitobaquito O’odham Pithouse c. 1920 

www.nps.gov accessed 25 November 2021 

The first United States border agent was Jeff Milton, who patrolled the 75-mile border by horse 

from 1887 until 1909’s.  Milton lived at a traditional O’odham water source called Quitobaquito 

Spring, close to the current Tohono O’odham Nation reservation, which later became the 

location for the first United States Customs and Immigration station.878  In 1907 President 

Roosevelt set aside a 60-foot-wide ribbon of land along the border for personnel to patrol the 

international border, and in 1923 President Coolidge marked off 40 acres around the Spring 

declaring the Spring as a public watering hole.  At the same time he also expanded the 

 
878 Peter S. Bennett and Michael R. Kunzmann, A History of the Quitobaquito Resource Management Area, Organ 
Pipe Cactus National Monument, Arizona, (Tucson, AZ: University of Arizona, 1989), 24.  
Bill Broyles and Gayle Harrison Hartmann,‘Surveyors to Campers,’ in Last Water on the Devil’s Highway: A Cultural 
and Natural History of the Tinajas Altas, edited by Bill Broyles, (Tucson AZ: University of Arizona Press, 2014), 126.  

‘History, ’United States Customs and Border Protection, accessed 27 November 2021, www.cbp.gov  

http://www.nps.gov/
http://www.cbp.gov/
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Immigration station, and eventually the international Port of Entry, Lukeville, was established 

next to Quitobaquito in 1930.879  Organ Pipe Cactus National Monument was created out of 

several Anglo-American ranches surrounding this public watering hole, as well as a ranch next to 

Quitobaquito Spring run by the Hia C-ed O’odham Orosco family who were the designated 

caretakers of the spring from 1887 to 1957.880  The Orosco’s were believed to be coerced by the 

United States government to sell their ranch and the watering hole in 1957 for $13,000, 

ostensibly to protect the area from cattle damage.881  However, the Organ Pipe Cactus National 

Monument was growing apace at this time, so were the visitors to the region and the Customs 

and Immigration agents in the area.882  As Bennett and Kunzman point out in their history of 

Quitobaquito, why would the government purchase a water source from a private, indigenous 

family, when they had already declared it as public domain?883  They state that this conundrum 

has never been resolved. 

 
879 Bennett and Kunzmann, A History of the Quitobaquito, 24. 
880 Bennett and Kunzmann, A History of the Quitobaquito,18-19.  
‘Organ Pipe Cactus National Monument,’ United States National Park Service, accessed 18 July 2018, 

www.nps.gov.  
Gibson, ‘Indigenous group reaffirms importance.’ 
881 Ironically indicating that the Orosco’s cattle ranching operations was responsible for the extensive damage of 
the waterhole, irrespective of the numerous Anglo-American cattle ranches which surrounded the Orosco concern. 
Bennett and Kunzmann, A History of the Quitobaquito,18-19.   
882 The post-World War II years saw an increase in tourism in the west as well as an increase in caution from 

subversive elements as communism and worker’s rights began to enter the political arena (Mark E. Pry and Fred 
Anderson, Arizona Transportation History: Final Report 660, (Arizona Department of Transportation Research 
Center, 2011), 57-66. 
Bennett and Kunzmann, A History of the Quitobaquito, 18-19. 
883 Bennett and Kunzmann, A History of the Quitobaquito, 31. 

http://www.nps.gov/
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Image 10.4 

 

Quitobaquito Spring reservoir 

www.nps.gov accessed 25 November 2021 

Unfortunately, Quitobaquito Spring water hole is currently being used as a water supply for the 

cement to be used in the construction of the permanent border wall across the reservation.884  

This desert spring has been used since pre-history and is integral to the history of the O’odham 

desert people.  However, environmental and cultural concerns are being raised by various 

members of the Tohono O’odham Nation as well as observers and concerned non-indigenous 

groups and individuals.  The water supply of the spring, as well as the underground aquifer, are 

being depleted as wall construction progresses, while the detritus and run-off from the 

construction site are contaminating the spring and damaging the natural habitat there and across 

the area.885  This is just one concern of many about the construction of the border wall across the 

reservation which has been ongoing since the first fence was raised along the border in 1918, 

allegedly to restrict Mexican border crossing from the Mexican Civil War and other non-tribal 

 
884 Gibson, ‘Indigenous group reaffirms importance.’  
Douglas Main, ‘Sacred Arizona Spring drying up as border wall construction continues,’ National Geographic,  
accessed 20 November 2020, www.nationalgeographic.com. 
885 Gibson, ‘Indigenous group reaffirms importance.’ 
Main, ‘Sacred Arizona Spring drying up.’ 

http://www.nps.gov/
http://www.nationalgeographic.com/
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members from encroaching upon the newly designated ‘Papago’ Reservation.886  However, as 

the eastern boundary of the reservation was fenced in 1928, one has to question whether it was to 

keep people out or to keep people in and controlled?887  Unfortunately, the current border wall is 

causing even greater destruction as construction crews are clearing the wall construction area 

without reference to the culturally sensitive sites located within the construction area.888  This is 

of great concern for the Nation as not only are sacred grave sites being blown up for materials for 

the wall construction, but also permission to do so without direct permission from the Tohono 

O’odham violates Native American Graves Protection and Repatriation Act passed in 1990 

which requires the removal and repatriation of any indigenous remains.889   However, once 

again, the question of jurisdiction over the land arises as the United States government exercises 

control of the land on which the reservation is established, the 60-feet of border patrol road and 

the construction of the border protection wall. 

According to Heiderpriem the Tohono O’odham Nation have several designations which they 

can use to determine where their nation lies in the hierarchy of government bureaucracy, such as 

if they are legally responsible to the state or the federal government.890  The Nation’s jurisdiction 

designation would depend upon which piece of legislation they would be evoking and who they 

would report to at the time to support their case.891  Heiderpriem mentions that according to the 

2002 Homeland Security Act they are considered equivalent to a local government, and therefore 

 
886 Jay J. Wagoner, The History of the Cattle Industry in Southern Arizona, (Tucson, AZ: University of Arizona Press, 
1952), 112. 
887 Wagoner, The History of the Cattle Industry, 113. 
888 Raul Grijalva, ‘Native burial sites blown up for United States border wall,’ accessed 11 February 2020, 
www.bbc.co.uk. 
889 One hundred and first Congress. Native American Graves Protection and Repatriation Act, Public Law No. 101-

601. 1990. Accessed 20 November 2021. www.congress.gov. 
890 Heiderpriem, ‘The Tohono O’odham Nation,’ 122-129. 
891 Heiderpriem, ‘The Tohono O’odham Nation,’ 122-129. 

http://www.bbc.co.uk/
http://www.congress.gov/
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would report any issues to the state.  However, both the 1970 Clean Air Act and the 1972 Clean 

Water Act treats indigenous people as states, and therefore they will report any concerns to the 

federal government.892  Alternatively, the National Resource Protection Act of 1988 holds them 

at state level, and permits border nations responsible for border security to apply for federal 

funds to do so.893  In addition, the 2007 United Nations Declaration of Rights of Indigenous 

People declared that people of bisected tribal lands should not be hindered from crossing the 

state borders in order to maintain tribal connections.894  For the Tohono O’odham Nation the 

border crossing station at San Miguel partially fulfills this expectation.895   

In reality, however, jurisdiction over the indigenous environment and cultural resources for the 

Tohono O’odham Nation, among others, is still unresolved in the United States, and to quote 

Verlon Jose, the Tohono O’odham have “never crossed the border; the border crossed us”.896  If 

the United States government could treat the Tohono O’odham Nation as a state entity and hand 

over border jurisdiction, with funding, to the Nation, then maybe they could manage their own 

lands in their traditional ways, provide protection for the natural resources, and rebuild the 

indigenous environment, while maintaining tribal integrity without the interference of an 

invasive culture and policies, then the indigenous lifeways could be respected further.897 

 
892 Heiderpriem, ‘The Tohono O’odham Nation,’ 122-129. 
893 Heiderpriem, ‘The Tohono O’odham Nation,’ 122. 
894A further problem has been recognised by Leza, where she discusses the shifting identities through which tribal 
members navigate during their lives, and that there is a disconnect between members north and south of the 
border: Leza, Divided Peoples, 133-135. 
 Heiderpriem, ‘The Tohono O’odham Nation,’ 126. 
Meeks, ‘Navigating the Border,’ 639, 652. 
895 Indigenous activists and members of transborder tribes are attempting to clarify cross-border documentation 
and procedures so that the authorities can identify member documents easily; Meeks, ‘Navigating the Border,’ 
Leza, Divided Peoples, 72-93, 123-143. 
896 Livesay, ‘At the United States-Mexico Border.’ 
Meeks, ‘Navigating the Border,’ 648-649. 
897 According to Heiderpriem, until recently there were only a few dozen indigenous border patrol personnel, to 
keep an eye on over 4,000 square miles of reservation land; ‘The Tohono O’odham Nation,’ 116. 
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Removal 

The Chiricahua Apache, on the other hand, have a different sovereignty battle to fight over their 

traditional territory.  The United States land policies advocated the sale of public domain lands, 

taken from the indigenous people, into the hands of private individuals to assert Anglo-American 

sovereignty and dominance over the Mexican cession lands.  However, the resident indigenous 

populations, such as the Chiricahua Apache, resisted such intrusion into their traditional 

territories.  Therefore, in an attempt to dispense public domain into the hands of private 

individuals, various measures were imbedded in land legislation to permit the lawful removal of 

indigenous groups ‘in rebellion’, from coveted land claiming that many had ‘violated’ their 

peace treaties with the United States.  This permitted the Anglo-Americans official means to 

override much of the opposition of the indigenous people by evoking legislation which provided 

them with the legal basis for indigenous forfeiture of the traditional lands.  Initially, the policies 

were to superimpose the Anglo-Americans onto indigenous lands with the hope that the 

indigenous people would ‘disappear’, either by assimilation or removal.  However, indigenous 

isolation, segregation and removal from coveted land became increasingly implemented, and in 

southern Arizona many Apache members experienced these measures first-hand during the last 

decades of the nineteenth century.   

Thus, once a parcel of public domain land had been designated for public sale by the United 

States government, the existing, and unwanted, occupants were displaced by either legal 

procedures or by force, and the boundaries would be defended against further intrusion.898 

Therefore, in the United States, when Chief Justice John Marshall decreed in 1823 that the 

 
898 Fields Enclosure, xiii, 10-11. 
Maurice Crandall discusses this same struggle as members of the Yavapai in Arizona are attempting to regain their 
own separate identity from the Apache with whom they share a reservation; Crandall, ‘Yava-Who?.’ 
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indigenous populations in the United States were only permitted occupancy rights, this meant 

that the title holder who held possessive rights, could evict them at any time.899 This legal 

position gave the United States government, and any private land title holders, the right to 

forcibly remove and exclude indigenous occupants from land that they held the title to.900  

However, by the Mexican cession, expansionism in the United States meant that there were 

limited spaces for the evicted indigenous populations to be sent to, and the reservation system 

was implemented with voracity.901 In southern Arizona, several reservations for Apache 

members were established by President Grant during the 1870’s under his Peace Policy.  The 

United States government justified the establishment of the reservations by advocating that 

separation would provide the indigenous people a segregated and ‘safe’ life from the incoming 

Anglo-American population.902   

In reality, the United States executive were hoping to use the reservations to prevent violence 

between the Anglo-American settlers and the indigenous people, to use them as facilities to 

‘Americanize’ or assimilate the indigenous people and finally, to encourage greater settlement of 

the areas by the separation and containment of ‘undesired’ residents.903  The policy to change the 

 
899 In the decision of Johnson v McIntosh (1823), and confirmed in 1831 and 1832 (Cherokee Nation v Georgia and 
Worcester v Georgia) Marshall interpreted the 1790 Nonintercourse Act legislation by determining that Section 4 
(indigenous people did not have alienable rights to sell the land) meant that the indigenous people did not hold fee 
interests in the lands and the United States government held the sovereign interest: William, E. Dwyer, Jr. ‘Land 
Claims Under the Indian Nonintercourse Act – 25 U.S.C. § 177,’ Boston College Environmental Affairs Law Review, 7 

no. 2 (1978): 259-265. 
Dwyer, Jr. ‘Land Claims,’ 259-264.  
Lindsay G. Robertson, Conquest by Law; How the Discovery of America dispossessed Indigenous Peoples of their 
lands, (Oxford University Press, 2005), 99. 
900 Frymer, ‘”A Rush and a Push,’120-121. 
901 Frymer, ‘”A Rush and a Push,’ 120-134. 
902 Ely Parker, First Report of Ely Parker U.S. Commissioner of Indian Officers, 1869, assessed 27 Oct 2019, 
www.pbs.org 
903 John C. Ewers, The Role of the Indian in National Expansion, (Washington D.C.: United States Department of the 
Interior National Park Service, 1938), 168 
Dan L. Thrapp, The Conquest of Apacheria, (Norman, OK: University of Oklahoma Press, 1967), 79, 102, 162-165. 

http://www.pbs.org/
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status of the indigenous people from ‘dependent domestic nations’ to ‘wards of state’ during 

Grant’s presidency also allowed an easier land transaction, on paper, for the removal of the 

indigenous people from their traditional lands.904  In southern Arizona, after it proved difficult to 

maintain several smaller reservations, either from agitation between the Apache groups and the 

local Anglo-Americans, or inability to ‘control’ the Apache residents, a shift in policy in 1876 

mandated a large generic Western Apache reservation to be established.  This was designed to 

concentrate all Apache located throughout Arizona, into the San Carlos Apache Reservation, 

established in 1873.905   When the policy changed to concentrating indigenous people into larger 

reservations, those groups who refused to comply were aggressively ‘punished’ for such 

transgression.  General Crook was sent on two separate occasions to ‘round up’ the ‘rebellious’ 

Apache, to either force them to stay on the reservation or eliminate them.906  Members of the 

Chiricahua Apache were one of the last groups of indigenous people to rebel against the 

concentration policy and, as such, were exiled, in 1886, from Arizona in perpetuity.907  As a 

result, the Chiricahua Apache have been absorbed into other Apache tribes, such as the San 

Carlos Apache, or have remained as individuals in Anglo-American society.  The Commanche 

 
904 Parker, First Report. 
905 Executive Order 541 Establishing Chiricahua and San Carlos Apache Reservations, Chiricahua Apache reservation 
cancelled 1876, Executive Order 600. 1872. Accessed 20 March 2019. www.loc.gov.  
Clum, John P. 1874-1877.  Collection of agency notes and personal correspondence.  University of Arizona Special 
Collections call number MS 284. 
John G. Bourke, On The Border with Crook, (Lincoln, Nebraska: University of Nebraska Press, [1891] 1971), 103.  
Thrapp, The Conquest of Apacheria, 165. 
906 Bourke, On The Border with Crook, 103.  
Ewers, The Role of the Indian, 170-179.  
Donald E. Worcester, The Apaches, Eagles of the Southwest, (Norman, OK: University of Oklahoma Press, 1979), 
259-296. 
907 During 1880’s Geronimo, a Bedonkohe Chiricahua Apache shaman, led his family and members of the Chokonen 
and Caliente Chiricahua Apache in an escape from San Carlos Apache Reservation, and became fugitives for several 
years.  It was only after Geronimo surrendered to General Miles in 1886 did the so called Apache Wars finish and 
the fugitives were exiled first to Fort Pickens in Florida and then to Fort Sill in Oklahoma, where Geronimo died in 
1897: Thrapp, The Conquest of Apacheria, 354-363. 
Chiricahua Apache Nation, accessed 18 April 2018, http://www.chiricahuaapachenation.org. 
Mescalero Apache Tribe, accessed 21 November 2020, www.mescaleroapache.org. 

http://www.loc.gov/
http://www.chiricahuaapachenation.org/
http://www.mescaleroapache.org/
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and Kiowa reservation in Oklahoma, where the Chiricahua Apache were sent in 1901, was 

decommissioned in 1911 and the indigenous residents could either remain on private allotments 

or move to another reservation.908  Some members of the Chiricahua Apache diaspora remained, 

and others moved to New Mexico to the Mescalero Apache Reservation, and became official 

members of the tribe in 1934 during the Indian Reorganization policy.909   

Unfortunately, the policies of segregation, concentration and elimination have meant that the 

Chiricahua Apache have lost their separate identity and culture, as well as their traditional 

homelands, and have lost their official tribal status.  To gain official tribal recognition and thus, 

to apply for a separate tribal reservation, the indigenous applicants must be recognised as a tribe 

on the official Federal Acknowledgement of Indian Tribes of the Federal Register.910  The 35-

page list of criteria for recognition is arduous and complex, although it is broken down into 

seven criteria requiring record of membership, designated homeland area, cultural identity and 

cohesiveness and non-membership with other recognised tribes, all of which must be identified 

as occurring after 1900.911 1900 is a crucial date for the Chiricahua Apache as they have to 

establish continuity of tribal identity since that date, however, by 1900 they had been exiled from 

their traditional territory and were sent to a non-Apache reservation in Oklahoma under the status 

of ‘prisoners of war’, from which they were not released until 1913.912  After which, they were 

either released as individuals residing in Oklahoma, or were later absorbed into the Mescalero 

Apache tribe.  In addition, as Jeffrey Schultz explains “the 1901 Montoya v U.S. case … 

 
908 Chiricahua Apache Nation 
909 Mescalero Apache Tribe 
910 United States Department of the Interior Bureau of Indian Affairs, ‘25 CFR Part 83: Federal Acknowledgement of 
American Indian Tribes; Final Rule,’ Federal Register, 80, no. 126 (2015). 
A procedure the Yavapai are also sifting through; Crandall (2020) 
911 Bureau of Indian Affairs, ‘25 CFR Part 83, 11. 
912 Worcester, The Apaches, 324. 
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established a distinction between being ‘recognized’ by the federal government and being ‘in 

amity’ with the federal government… the Supreme Court found that while the federal 

government had, in fact, recognized the Chiricahua Apache as a band, their status differed from 

that of other tribes owing to the fact that they were not ‘in amity’ with the United States at the 

time”.913  Accordingly, they were neither recognised as a tribe, nor ‘in amity’ because of their 

detention as prisoners of war. 

An activist movement has emerged among the Chiricahua Apache diaspora in recent years to 

begin the battle for the Chiricahua Apache to not only reclaim their 1872 reservation in 

southeastern Arizona, but also to gain official tribal designation from the United States 

government as reparations for the deprivations they received from such discriminatory policies.  

Thus, the question of sovereignty remains a subject of discussion and contention for indigenous 

people, and as such is being challenged by the political and social indigenous movements like the 

Chiricahua Apache Nation.   

 In 2007 members of the Chiricahua Apache Nation diaspora ratified a Declaration of 

Independence stating that as an autonomous entity they no longer considered themselves as a 

‘domestic dependency’ of the United States.914 They declared themselves to be an equal 

sovereignty with the United States government and claimed jurisdiction over their ancestral lands 

on the former Chiricahua Apache Reservation.  They also stated that while terrible things had 

happened to their nation, they agreed to still abide by the laws of the United States provided they 

received reparation for the many injustices their nation endured.915   This was a bold move for an 

 
913 Schultz, Are we not Foreigners Here, 169. 
914 ‘Declaration of Independence,’ Chiricahua Apache Nation, (2007), http://www.chiricahuaapachenation.org, 
Art I 
915 Chiricahua Apache Nation, ‘Declaration of Independence, Art. IV & Statement of Principles. 

http://www.chiricahuaapachenation.org/
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indigenous people who are not yet recognised by the United States as a registered tribe, and who 

had been estranged from their ancestral lands for over a century.  This position of the Chiricahua 

Apache Nation, however, is tenuous within the United States legal system.   The Chiricahua 

Apache Nation base their declaration upon two contracts made with agents of the United States 

in which the Chiricahua Apache agreed to peaceful relations in return for certain privileges from 

the United States government.  The first agreement, the Treaty of Santa Fe in 1852, was a basic 

peace treaty where the Chiricahua Apache, under the leadership of Mangas Colorado, where 

each nation agreed to respect the other’s boundaries; the second was the 1871 Cochise-Howard 

Agreement, a peace agreement which preempted the creation of the Chiricahua Apache 

Reservation located in and around the Dragoon Mountains and Sulphur Springs Valley.916  

According to the Treaty of Santa Fe, Article 11 bound the signatories to uphold the treaty 

agreements.917  The Chiricahua Apache Nation also contend that they were not a conquered 

nation by Spain or Mexico, and therefore, as a sovereign entity, their territory should not have 

been subject to the cession treaties of Guadalupe Hidalgo and the Gadsden Purchase.918  This 

indicates that they remained a sovereign nation through the formative years of United States 

jurisdiction until the 1870’s when various Apache reservations were established in southern 

Arizona, the Chiricahua Apache reservation included.  However, after the Chiricahua Apache 

Reservation was revoked in 1876, the Chiricahua Apache Nation could argue that the Cochise-

Howard Agreement was rescinded by the government and they were released from obligation. 

 
916 Chiricahua Apache Nation 
917 Treaty of Santa Fe – ‘Treaty with the Apache,’ (July 1, 1852), accessed 15 November 2021, 

https://avalon.law.yale.edu/ 
918 Ward Churchill, ‘The tragedy and the Travesty: The Subversion of Indigenous Sovereignty in North America,’ in 
Contemporary Native American Political Issues, Troy R. Johnson ed. (Walnut Creek, CA: AtaMira Press, Sage 
Publications, 1999). 

https://avalon.law.yale.edu/
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However, certain legal policies were changed during the nineteenth century which would also 

give the United States grounds for refusing to accept the Declaration of Independence from the 

Chiricahua Apache Nation, despite their strong arguments otherwise.  The first, is that when the 

1852 treaty was signed more than half of their ancestral territory remained under the jurisdiction 

of Mexico, and therefore was not subject to the 1852 Santa Fe Treaty, although no boundaries 

were described in the treaty; a point which the Chiricahua Apache Nation are also aware of.  

Secondly, while the 1853 Gadsden Purchase Treaty removed the requirement of United States 

control over the ‘savage tribes’ and does not mention indigenous people in the treaty, it 

technically released the indigenous people from subjugation by the United States.  However, the 

boundaries of the United States included land designated as Chiricahua Apache traditional 

territory, and the United States army engaged in armed warfare to ‘conquer’ the region.919  Third, 

the United States could argue that the Abrogation of the Treaties Act in 1862 extended to all 

nations and tribes who engaged in armed warfare with the United States, which the Chiricahua 

Apache did during the 1860’s, 1870’s and 1880’s.  Therefore, they would forfeit any previously 

standing peace treaties.   

Unfortunately, as the Cochise-Howard agreement was made in 1871, it was deemed a contract 

not a treaty according to the Act of March 3rd, 1871 and fell victim to the vastitudes of 

bureaucracy and in-fighting of the government departments.  The agreement, it was argued, was 

void because it was initially a verbal agreement and was not officially approved by the 

government.920  The Act of March 3rd, 1871, also determined that treaties after 1867 were not 

valid, and agreements were required to go through United States agencies, be in writing and be 

 
919 Bourke, On The Border with Crook, 105. 
920 Edwin Sweeney, From Cochise to Geronimo: The Chiricahua Apaches, 1874-1886, (Oklahoma: University of 
Oklahoma Press, 2010), 22. 
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approved before being enacted.  This, it was claimed by Howard detractors, did not happen with 

the agreement between Howard and Cochise.921  

Moreover, Thomas Jeffords, the Chiricahua Apache Indian Agent was a civilian, and disliked by 

the local Anglo-American community for his ‘favouritism’ of the Chiricahua Apache and their 

actions.922 Jeffords was not supported by neither the army, who did not have jurisdiction over the 

reservation, nor the Dutch Reform Church who provided Indian Agents through a contract with 

the Bureau of Indian Affairs.923  As a result, Jeffords and the reservation became pawns in the 

tug-of-war between the two government entities and the policies of elimination or rehabilitation 

and assimilation, and local politics.924  In addition, he had a good relationship with Cochise and 

handed rations to any Apache who were at the reservation at the time, including those who, many 

thought, were using the reservation as a launch for raids into Mexico.925  Thus, by 1875, the 

Bureau of Indian Affairs was intending to remove Jeffords, dismantle the reservation, and move 

the Chiricahua Apache to either San Carlos Apache Reservation in Arizona, or to New Mexico 

with either the Mescalero Apache or to Ojo Caliante, another Chiricahua Apache reservation.926 

 
921 Forty-first Congress.  Act of March 3rd, 1871, known as Grant’s Peace Policy – ‘Chapter 120: An Act making 
appropriations for the current and contingent Expenses of the Indian Department, and for fulfilling Treaty 
Stipulations with various Indian Tribes, for the Year ending June thirty, eighteen hundred and seventy-two, and for 
other Purposes.’ March 3, 1871. Accessed 20 March 2021. www.loc.gov. 544-571, Sections 3 and 14.  
Sweeney, From Cochise to Geronimo, 22. 
922 Sweeney, From Cochise to Geronimo, 44. 
923 Worcester, The Apaches, 175, 235. 
924 The army were part of the War Department which was in charge of curbing indigenous aggression and maintain 
the indigenous people inside the boundaries of the reservations, and the BIA were responsible for the running of 
the reservations and the well-being of the inmates.  Their jurisdictions constantly overlapped when detention after 
arrest were implemented for ‘renegade’ Apache. 
Clum, Collection of agency notes.  
Thrapp, The Conquest of Apacheria, 165-179.  
Worcester, The Apaches, 142. 
925 Thrapp, The Conquest of Apacheria, 169-175.  
Worcester, The Apaches, 142.  
Sweeney, From Cochise to Geronimo, 42-44. 
926 Thrapp, The Conquest of Apacheria, 165-179.  
Worcester, The Apaches, 133-134.  
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Image 10.5 

 

Brief Criteria for Federal Recognition 

United States Department of the Interior Bureau of Indian Affairs, ‘25 CFR Part 83: Federal 

Acknowledgement of American Indian Tribes; Final Rule,’  Federal Register 80, no. 126 (2015). 

If the Chiricahua Apache Nation are able to become a Federally recognised tribe and, also, gain 

jurisdiction over their original Chiricahua Apache Reservation in Arizona, the next legal battle 

would be to evict all the private landowners, and the United States government, from their 

reservation lands.  The boundaries, as established by the reservation in 1872, are now a 

 
Sweeney, From Cochise to Geronimo, 39, 44. 
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patchwork of private residences, incorporated townships, large government land agents and other 

federally reserved areas for resource management.927  In addition, many forestry, mining and 

ranching businesses are located in the area, all of whom have legal documentation to prove that 

the United States permitted them to own or lease these lands as former public domain lands.  

This would have serious implications for rights of sovereignty and public domain policies for the 

United States.928    This would publicly acknowledge, however, that the government did not have 

the sovereignty or jurisdiction to distribute it in the first place.  This admission of legal fallibility 

could undermine the legitimacy of United States jurisdiction over any lands which contained 

indigenous people at the time of acquisition.   

Discussion 

In the nineteenth century the United States presumed control over a large area of land after 

acquiring it by contract from Mexico.  Through a series of legal maneuvers, codified as land law 

legislation, incoming Anglo-American setters were provided with the legal tools to acquire land 

in southern Arizona, with a blatant disregard for the indigenous people who already occupied the 

land.  However, the language and requirements of the land legislation meant that indigenous 

people did not have access to the tools required to either take advantage of the policies or to 

dispute any claims of Anglo-Americans who used them.  In addition, various classifications of 

types of sovereignty, property law and rights were evoked to eliminate the ability for any 

indigenous people to claim a part in land distribution proceedings.  Thus, the Anglo-Americans, 

 
927 ‘Maps of land management,’ Arizona State Land Department, accessed 20 June 2020, http://land.az.gov 
928 In a similar case, Article X of the Treaty of Guadalupe Hidalgo was retracted by the United States because 
required all occupied land in the treaty area to be legally recognised as privately owned regardless of their title 
status at the time of cession.   Article X would have insinuated that the United States would have to evict voting 
Anglo-Americans from the property they had purchased from the United States and give it back to the original 
owners. 

http://land.az.gov/
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with government support, were able to override any of the opposition that the indigenous people 

by evoking various pieces of legislation, which provided a legal basis for indigenous forfeiture of 

their traditional lands.  These procedures established the legal rights of the Anglo-Americans, 

according to the United States legal system, to acquire indigenous land directly from the United 

States government.  Thus, pockets of coveted land, such as the mineral-rich Santa Rita and 

Dragoon Mountains, grazing lands of the Sulphur Springs valley and water sources along the 

Santa Cruz and San Pedro Rivers were lifted from the hands of the indigenous people through 

the legal interpretation of possessive law, property law and rights as citizens.  Although, the 

settlement of the land claim disputes with the Court of Private Land Claims, and later, statehood, 

resulted in a patchwork of land ownership in southern Arizona, much of which is still owned by 

the state and federal governments.  

The borderlands of southern Arizona were created out of the territory of two indigenous people; 

the Tohono O’odham and the Chiricahua Apache.929  However, the ambiguity of the southern 

Arizona indigenous legal status within the United States, especially after enjoying citizenship 

under Mexican law, meant that traditional indigenous territories were perceived as being 

‘unclaimed’ and therefore were absorbed into the federally controlled public domain lands.  

Unfortunately, any attempt to exert their rights and presence in the region was met with 

opposition, not enhanced by the contemporary writers’ accounts of the O’odham being perceived 

as peaceful, but who failed to understand that they did not have free access to water sources, and 

the Apache as irreligious, aggressive and destructive.930  In addition, the indigenous people of 

southern Arizona were unable to, as non-citizens, legitimately establish their claim to their 

 
929 Chiricahua Apache Nation 
Tohono O’odham Nation 
930 Charles D. Poston, ‘History of the Apaches’, (1885), University of Arizona Special Collections call number AZ 169. 
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traditional lands, so that their land was eroded away from them through a labyrinth legalistic 

paperwork and private claims.  These indigenous groups continued, through the nineteenth 

century, to attempt to utilise their traditional lands which caused antagonisms between them and 

the incoming Anglo Americans. Also, their continued use of traditional migration routes across 

the international border by the people has proved to be of great consternation for the United 

States because the original residents have continued to assert their right to maintain the integrity 

of their traditional ways of life.   

Legal procedures brought by the federal government against the border tribes resulted in the 

elimination of the Chiricahua Apache from southern Arizona, accompanied by the erosion of 

their ancestral landmarks and cultural identities, while the majority of O’odham were 

marginalised beyond the fertile valley of the Santa Cruz River.  In addition, the extent of the 

Nations’ population was not recognised by the federal government until 1916, by which point 

some Anglo-American practices were becoming incorporated into the life patterns of the 

O’odham, eroding some of the traditional culture.931  However, by the removal of the more 

defensive Apache from the borderlands, the United States believed they had ‘solved’ one of their 

border problems of the late nineteenth century, but the vast territory of the Tohono O’odham 

Nation continues to cause border protection problems, where there is ambiguity over jurisdiction 

and also of perception of the international border means for different people.  Burke claims that 

the ‘conquer and divide’ techniques used in policies such as the land legislation and the cession 

treaties were a result of an inherent racial need to identify possible dissidents by their skin colour 

and physical features, and thus be able to either exclude or control them in society.932 The net 

 
931 Fr Bonaventure Oblasser, Files 1905-1937, ‘Records and writings from Father Bonaventure,’ (Arizona Historical 
Society, call number AHS AZ 554). 
932 Burke, A Land Apart, 33-35. 
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result of policy-driven land redistribution was that the indigenous residents were subjugated to 

the dominant capitalist cultural and control of colonizing Anglo-American settler groups and 

business, losing control and jurisdiction over their traditional territories and cultural practices. 

Control of the land was, and is, in the hand of a few elite groups of people, who collectively 

control business, economics, politics and land resources, by using the legal system and specific 

legislation as tools to continue to enforce their cultural worldview on the indigenous 

communities, such as those living in southern Arizona.   

Conclusion 

There is hope for the future, however.  The Tohono O’odham Nation are progressing towards an 

awareness of indigenous agricultural practices, starting in 1971 when the San Xavier 

Cooperative Association gained some control over the reservation by changing individual 

allotments back into communal grounds for development of traditional agricultural practices.933  

In 1996 traditional food apprenticeships were established by the Tohono O’odham Community 

Action organization to increase this knowledge within the Nation, and to hopefully, tackle the 

continuing concern about the rise in diabetes among the Nation.934  Indigenous grasses are being 

reintroduced to help with erosion and invasive species as well as a curb on cattle ranching 

techniques to initiate lower impact ranching.935  In addition, lobbyists for environment concerns 

are campaigning against large scale mining projects in culturally and ecologically sensitive areas, 

which currently has stayed the development of large mining operations in these areas such as the 

 
933 Debbie Weingarten, ‘The Desert Blooms,’ Rodales Organic Life, 2, no. 6, (Nov, 2016): 78-85. 
934 Dianna Jennings, ‘Together, We Will Succeed: T-W:EM AT O'NATO’,’  Rural Cooperatives Magazine, March/April 
2015, 10-11. 
Weingarten, ‘The Desert Blooms 
935 Private conversations with BLM rangers between 2014-2017. 
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Rosemont Mine in the Santa Rita Mountains.936  The Bureau of Land Management are actively 

experimenting with ranching in their federally reserved wilderness management areas.  Sadly, 

the lack of funding for the National Parks and conservation areas has illustrated that federally 

reserved areas are not perceived as important as they once were, and that potentially their 

resources are more valuable for extraction as they once were during the late nineteenth 

century.937   

Increasingly Congress has been presented with the predicament to either preserve the reserved 

lands, and use public money to maintain them, or release them into public sale or grants for 

developments.938  Recent calls have been made to provide additional resources for the 

international border patrols on indigenous lands, to deflect calls to remove the protected status of 

tribes and not allow them to be exempted or have exceptional status, and to resolve the 

controversial use of land adjacent to Indian reservations which could cause environmental and 

cultural disasters.939 Additionally, the Chiricahua Apache are starting to reclaim their separate 

identity and heritage and may regain their tribal designation in the future.  Therefore, it is hoped 

that the language of legislation will not place additional barriers to these concerns and prevent 

further investigation into the management practices of the American southwest. 

 
936 ‘Judge Overturns Wildlife Agency’s Approval of Rosemont Copper Mine in Arizona: Biological Opinion Failed to 
Protect Endangered Jaguars,’ Center for Biological Diversity, accessed 19 February 2021, 

https://biologicaldiversity.org   
This fight is similar to the movements of the 1980’s and 1990’s where anti-nuclear weapons testing advocates 
campaigned against nuclear testing in the desert regions of Nevada and Arizona; Kuletz, The Tainted Desert, 
Rebecca Solnit, Savage Dreams: A Journey to the Hidden Wars of the American West, (Berkeley, CA: University of 
California Press, 1994, 2014). 
937 ‘Blog,’ Alt National Park Service, accessed January 2019 https://altnps.org/blog 
938 ‘Judge Overturns Wildlife Agency’s Approval’ Center for Biological Diversity 
939 Jennings, ‘Together, We Will Succeed.’  
Laurel Morales, ‘Tohono O’odham Wall to cut Across Sacred Land’.  National Public Radio, (2017), accessed 22 
January 2019, www.npr.org.  
‘Judge Overturns Wildlife Agency’s Approval’ Center for Biological Diversity 
Alt National Park Service, ‘Blog.’ 

https://biologicaldiversity.org/
https://altnps.org/blog
http://www.npr.org/


 

378 
 

The United States is currently locked into land legislation policies which impede new directions 

in land management and ways to incorporate indigenous knowledge into new methods of 

operating.  The colonial legacy of United States land legislation has resulted in changes in 

indigenous ways of life and in disrespectful treatment of the natural environment as well as the 

cultural sensitivities of the people.  It has also caused discord between indigenous group 

members, as well as between agents of the United States and tribal entities.  In addition, 

indigenous groups, such as the Chiricahua Apache, are also attempting to reestablish their 

officially recognised tribal status, which was removed from them because of outdated policies.  

The legal quagmire which many indigenous people and state agencies find themselves in over 

land management practices is a direct result of the superimposition of the colonial legacy of 

irrefutable sovereignty over all areas claimed as public lands, and continued dependence upon 

Anglo-American land management methods.  These practices are water-rich and intrusive in the 

desert environment and have resulted in significant changes in the way the land and indigenous 

practices have been handled.  Various issues have resulted from these practices, such as changes 

in diet, water availability, property and jurisdictional rights, which need to be unraveled and 

resolved before the affected groups can move forward in saving the indigenous landscape from 

further destruction. 
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PLATES 

Plate 10.1 
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Plate 10.3 
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Chapter Eleven 

Conclusion 

The displacement and elimination of indigenous people has occurred multiple times in many 

locations across the United States.  Numerous scholars have researched this occurrence and have 

provided informed studies to help explain the relationships between the incoming Anglo-

American colonial settlers and indigenous communities, as well as the impact expansionism has 

on the indigenous landscapes.940  However, to understand the mechanisms of how one group of 

incoming migrants are able to depose the residential indigenous community from their ancestral 

lands involves understanding how multiple factors, ranging from cultural dynamics to politics, 

economics and the environment, were employed to implement such maneuvers. Cultural 

dynamics, such as racism or different military strategies, economic and technological 

differences, have been explored by researchers such as Horsman, Martinelli, Fields, Lahti and 

Burke, whose approaches have addressed various expectations and preconceived ideas of both 

the Anglo-Americans and the indigenous communities941.  Displacement, commercial and 

industrial technologies and environmental factors, along with the political initiatives these 

received, and their impact on the indigenous landscape into the twenty-first century have been 

 
940Elizabeth Carlson, ‘Anti-colonial methodologies and practices for settler colonial studies,’ Settler Colonial 
Studies, 7:4 (2017): 496-517.  
Linda Tuhiwai Smith, Decolonising Metholodgies: Research and Indigenous People, (London: Zed Books, 2012). 
941 Reginald Horsman,  
Phyllis Cancilla Martinelli, Undermining Race: Ethnic Identities in Arizona Copper Camps, 1880-1920, (Tucson, AZ: 
University of Arizona Press, 2004). 
Janne Lahti, Wars for Empire: Apaches, the United States, and the Southwest Borderlands, (Norman OK: University 
of Oklahoma Press, 2017).  
Flannery Burke, A Land Apart: The Southwest and the American Nation in the Twentieth Century, (Tucson, AZ: 
University of Arizona Press, 2017).  
Gary Fields, Enclosure: Palestinian Landscapes in a Historical Mirror, (Oakland, CA: University of California Press, 
2017). 



 

382 
 

addressed by scholars such as Kuletz, Solnit, Leza and Crandall.942  These authors recognise that 

the desert lands of the American West have been used and abused significantly since joining 

with the United States in the nineteenth century; southern Arizona among them.  However, the 

legislative impetus behind such policies which formally dispossessed indigenous people of their 

heritages, has not been addressed in detail for this small region of the American southwest, 

which has the distinction of being purchased purely for commercial reasons.  

This thesis analysed how specific legislation implemented by the United States during the 

expansion period of the nineteenth century, played an intimate role in establishing the current 

standing that indigenous communities have with the United States and the impact it had, and still 

has, on the indigenous environment.  Southern Arizona was deliberately chosen because it was 

the last land acquisition by the United States from Mexico in 1853 and was specifically 

purchased to provide a transportation route from New Mexico to California gold fields.  That the 

region also had commercial mineral and ranching potential was only discovered later, after the 

Civil War had introduced many soldiers and adventurers to the region.  However, it was this 

commercial potential which caused many future problems for both the indigenous communities 

of the region and the environmental landscape.  Initially the region was administered according 

to land legislation from the 1780’s and the terms of both the Treaty of Hidalgo Guadalupe in 

1848 and the Gadsden Purchase Treaty of 1853.  Together, the early land laws and the treaties 

were the foundations of later land legislation, developed during the last decades of the nineteenth 

 
942Valerie Kuletz, The Tainted Desert: Environmental Ruin in the American West, (New York: Routledge, 1998). 
Rebecca Solnit, Savage Dreams: A Journey to the Hidden Wars of the American West, (Berkeley, CA: University of 
California Press, 1994, 2014). 
Christina Leza, Divided Peoples: Policy, Activism, and Indigenous Identities on the United States-Mexico Border, 
(Tucson, AZ: University of Arizona Press, 2019). 
Maurice Crandall, ‘Yava-Who?: Yavapai History and (Mis) Representation in Arizona’s Indigenous Landscape,’ 
Journal of Arizona History, 61:3 and 4 (2020): 487-510. 
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century, which were implemented in the region to exploit the resources for commercial profit.  

These laws also helped to dispossess the indigenous communities of their traditional territories 

by using specific and calculating language to remove their rights to the land and to prevent any 

opposition to these actions. This legislation continues to permeate the decisions made for the 

desert regions of the American West, resulting in a severe impact on the resources and 

indigenous environment, and the future use of the region. 

However, it still begs the question of how, and why, could words on a piece of paper, defined by 

legislators living over 3,000 miles away from the impacted area and endorsed by local and 

international complacency, succeed in removing established indigenous communities from their 

ancestral lands, with no legal recourse to dispute or petition against these actions.  Analysis of 

the provisions in both the Land Ordinance of 1785 and the Northwest Ordinance of 1787, as well 

as those of the 1848 and 1853 treaties, help to understand how the wording of such legislation 

manipulated the way land was managed and sold by the United States government.   Later 

legislation, specifically the Desert Land Act of 1877, utilised the same wording and intent to 

forward policies which endorsed restrictive land distribution only to citizens of the United States.  

This excluded any indigenous applicant until citizenship in 1924.943  This study investigated how 

these laws enhanced major extraction industry development in southern Arizona, by prioritizing 

citizens and Anglo-Americans over other ethnic groups and by providing the former with to 

enable them to over-extract the resources from the land.  It also considered the consequences 

these laws had on indigenous lifeways and the desert environment.  The aim was also to provide 

material to further investigate land legislation, the meaning of sovereign control, as well as the 

 
943 Indian Citizenship Act – Act of June 2, 1924, Public Law 68-175, 43 Stat 253, ‘To authorize the Secretary of the 
Interior to issue certificates of citizenship to Indians,’ assessed 10 November 2021, www.archives.gov. 

http://www.archives.gov/
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power dynamics implemented in the region by settler colonials and the legacy of their 

transplanted political, cultural and technological ways of thinking about land usage.944   

The last chapter introduced the peculiar legal position that many indigenous communities 

currently find themselves in as a result of historic federal land management policies and 

supportive legislation.  Researchers, such as Meeks, Crandall and Leza, point to the uncertainty 

many indigenous people experience in attempting to identify themselves in the modern world, 

particularly their changing political status within the United States legal system.945  They also 

explore what cultural and economic changes mean for indigenous communal identity and the 

impact this has had on traditional cultural practices.  These changes are a direct result of United 

States’ fundamental claim of unchallengeable ownership over acquisition lands and of 

sovereignty over the resources and the extraction of them.  By not embracing a respectful 

understanding of the desert environment, and combining holistic indigenous stewardship and 

conservative resource management, legal practices have encouraged conditions which have 

resulted in ecological disasters in recent decades.  Additionally, a greater respect for indigenous 

people, as well as reparations such as returning official tribal statuses, would encourage pride 

and interest in indigenous practices and a revival of indigenous lifeways, which could help to 

save the desert from further destruction. Thus, while it is important to understand the legal 

mechanisms of land dispossession, it is also important to understand the consequences of it.   

 
944 Carlson, ‘Anti-colonial methodologies.’ 
Smith, Decolonising Metholodgies. 
945 Crandall, ‘Yava-Who?’ 
Eric V. Meeks, Border Citizens: the Making of Indians, Mexicans, and Anglos in Arizona; Revised Edition, (Austin, TX: 
University of Texas Press, 2020). 
Leza, Divided Peoples. 
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The current concerns over climate change have created environmental pressure groups who are 

growing increasingly worried about the delicate balance of the ecosystems in the desert regions. 

These concerns have been articulated in recent decades by authors such as Worster, Burke and 

Megdal et al, as well as various indigenous groups, who have attempted to highlight the results 

of irresponsible overuse and abuse of the desert resources. 946 Activism both by indigenous 

groups and on behalf of other concerned environmental, biological and cultural interest groups 

and concerns, have attempted to address and establish a greater understanding of how land 

policies and practices need to change.  The hope is that indigenous knowledge and experience 

will be incorporated within high level conversations about the environment, particularly 

concerning the American southwest.  Issues, such as the commercial extraction of resources, the 

overuse of water supplies and the continued and escalated presence of government security 

measures, however, have raised the question of why is continued desert development important, 

and to what end? 

As Kuletz and Solnit emphatically explain in their studies of nuclear weapons testing in the 

American southwest, the entire structure of the military defense industry, commercial extraction 

for profit and government claim to sovereignty over public desert lands severely undermines any 

attempts to preserve the indigenous environment and ecosystems.947  More simply, government 

decisions continue to perpetuate the delusion of terra nullius, disregarding any lives which still 

 
946 Flannery Burke, A Land Apart: The Southwest and the American Nation in the Twentieth Century, (Tucson, AZ: 
University of Arizona Press, 2017). 
Donald Worster, Rivers of Empire: Water, Aridity, and the Growth of the American West, (New York: Oxford 
University Press, 1985). 
Dr. Sharon Megdal, Joanna Nadeau and Tiffany Tom, ‘The Forgotten Sector: Arizona Water Law and the 
Environment,’ Arizona Journal of Environmental Law and Policy, 1:2 (2011): 243-377. 
947 Valerie L. Kuletz, The Tainted Desert: Environmental Ruin in the American West, (New York: Routledge, 1998). 
Rebecca Solnit, Savage Dreams: A Journey to the Hidden Wars of the American West, (Berkeley, CA: University of 
California Press, 1994, 2014). 
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continue to exist in the deserts of the United States.  This recurrent precept, deployed, for 

example, in the 1980’s to justify nuclear weapons development and testing in the southwest, has 

been wielded again recently to permit large-scale lithium mining in the deserts of Nevada, under 

the premise that it is to provide ‘clean’ energy for Elon Musk’s Tesla plant, which, itself, is a 

mile long steel structure.948  The scale of this commercial venture should send warning bells 

around the world, as a small town will be built in the desert to accommodate both the 

development of the mining and the factory, as well as the manning of them.  While the 

indigenous and environmental impact of this venture is a disaster waiting to happen, the 

legislation which permitted this type of development is based upon the same land legislation 

laws and principles that were used in the nineteenth century, the consequences of which are 

reverberating to this day.  Understanding the legal premise behind officially permitted, yet 

misguided, land management policies is important for contesting large scale extraction ventures 

and to provide informed opposition to challenge the legitimacy of these actions.  It is also 

important to recognise indigenous authority in affected regions against such exploitation of 

valuable resources and destruction of the natural environment.  It is hoped that future activism 

will push for a new premise upon which to build more environmentally sensitive policies; ones 

that will also permit indigenous communities to gain respect and status as undisputed stewards of 

their environmental heritage and allow them to renew traditional ways without unwanted and 

unwarranted encroachment into their territory, both physical and intellectual.  

 
948 Personal knowledge from a friend whose company provided services for the construction of said factory. 
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Appendices 

Appendix A: Indigenous Identities 

The Tohono O’odham 

The Tohono O’odham are an indigenous nation who live in southern Arizona, and have two 

reservations on the west side of the modern county of Pima, San Xavier Mission Reservation and 

the Tohono O’odham Nation Reservation.  They are considered to be descendants of the 

Hohokam people, who practiced ak-chin, or flood farming, agriculture and who had extensive 

irrigation systems in the Gila River and Salt River valleys.  The ancestors of the Tohono 

O’odham had their traditional lands centred around the Sonoran Desert, and their territory 

extended from Guaymas, in the south to the Gila River in the north.  Their territory bordered the 

Yuman people on the west, and Chiricahua Apache to the east.  The Tohono O’odham are 

famous for basketmaking, and many fine examples are on display at the Museum of Arizona 

History on the University of Arizona campus in Tucson.  They also traded with the Hia C’eḍ 

O’odham for fish, shells and salt from the Gulf of California, and traded their alcoholic Tiswin, 

from Saguaro Cactus juice, beans and seeds from the desert with other indigenous groups.949   

In ñiok, or the O’odham language, the names indicate how the groups can be identified, and what 

their main culture is based upon.950  O’odham means ‘we, the people’, and is used by all groups 

as a national identity, however, Papago means ‘bean people’, Tohono means ‘desert or thirsty 

people’, and Akimel means ‘river people’ who practice ak-chin agriculture.951 The Wa:k 

 
949 Winston Erikson, Sharing the Desert: The Tohono O’odham in History, (Tucson, AZ: University of Arizona Press, 
1994), 18-21. 
950 Bernard L. Fontana, ‘The O’odham’, in The Pimería Alta: Missions and More, edited by James E. Officer, Mardith 
Schuetz-Miller, Bernard L. Fontana, (Tucson, AZ: The Southwestern Mission Research Center, 1996). 
951 Papago Tribe, Tohono O’odham: History of the Desert People, (Salt Lake City, UT: University of Utah Printing 
Services, 1985). 
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O’odham are a community who became established at the O’odham village of Wa:k which was 

later latinised into Spanish as Bac, and is now the location of Father Kino’s mission church of 

San Xavier del Bac.952  The ‘sand people’ or ‘forgotten people’ are called Hia C’eḍ O’odham, 

although it is not known how many original families have survived into the twenty-first century, 

and as such are not a Federally recognized tribe.953  The Sobaipuri were probably not originally 

O’odham, but became absorbed into O’odham culture during the eighteenth century, and some 

believe that they were the foundation community of the Wa:k O’odham at San Xavier.954   

When Father Kino established his missions and visitas, or sub-missions, in the Santa Cruz River 

and San Pedro valleys beginning in 1687, he attempted to understand the culture and language of 

the O’odham, which went a long way to ingratiating them with the Spanish authorities.955  This 

was reinforced by a later missionary, Father Garcés, who also made strides in developing a 

harmonious relationship with the O’odham.956  Father Kino is credited with naming the 

indigenous people he encountered in southern Arizona, recognizing that they spoke different 

dialects of the same language, now identified as Uto-Aztecan, and calling them Pimas; Spanish 

for ‘pimahaitu’ or ‘pi-nyi-match’ meaning ‘I don’t know’ in Piman.957  Father Kino identified 

several different cultural groups within the Piman region, and called them Spanish derivatives of 

the names that they called themselves, mainly identifying the O’odham as either Akimel Pima or 

 
Erikson, Sharing the Desert, 15. 
952 Fr Bonaventure Oblasser, ‘Records and writings from Father Bonaventure, 1905-1937,’ (Arizona Historical 
Society; Tucson, call number AHS AZ 554). 
953 Tohono O’odham, Tohono O’odham History 1916 to Present, accessed 1 October 2017, www.tonation-nsn.gov. 
954 Dennis Gilpin and David A. Philips, Jr., The Pre-historic to the Historic Transition Period in Arizona circa 1519-
1692, (Phoenix, AZ: State Historic Preservation Office).  
Deni Seymour, ‘How the Apache became Formidable Warriors,’ Globe Miami Times (2019): 2-4. 
955 Fontana, ‘The O’odham.’ 
956 Erikson, Sharing the Desert, 54-55. 
957 Fontana, ‘The O’odham.’ 

http://www.tonation-nsn.gov/
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‘river people’, and the Papagos or ‘bean people’.958    He also identified other groups such as the 

Gila River, or Giliaños, Pimas and the Salt River Pimas, and the Sobaipuri’s who lived along the 

San Pedro River valley.959  The name Papago which is the term used to describe the people now 

known as the Tohono, was a Spanish derivative of ‘papabotas’ meaning ‘first people’ in 

Piman.960 

Father Kino’s missions were located along the upper Santa Cruz River in the O’odham villages 

of Bac, Saric and Guevavi, and were called San Xavier del Bac, Sonoita and San Miguel 

respectively, as well as missions near the village of Tubac called Tumacacori and San Agustin 

near Tucson.961  The history of these missions is entwined with the history of the O’odham and 

with their attempts to keep a footprint on their traditional lands along the Santa Cruz River 

valley, while also introducing the O’odham to the cultivation of wheat, husbandry, and the 

ranchería style of community living.  The O’odham had a history of warring with the Apache of 

the region and were used as a defensive force for the missions and the missionaries.962  The 

O’odham reputation for being enemies of the Apache and friendly towards Europeans, meant 

that the Anglo-Americans used them as a poorly paid workforce, and as a result, they were very 

late in receiving reservation lands to secure them from Anglo-American encroachment and 

attempts at assimilation. Their reservation is second only to the Navajo in Arizona, in terms of 

acreage.963 

 
958 Gilpin and Philips, The Pre-historic to the Historic. 
959 Erikson, Sharing the Desert. 
Thomas E. Sheridan, Arizona: A Historu, (Tucson AZ: University of Arizona Press, 2012). 
960 Papago Tribe, Tohono O’odham. 
961 Sheridan, Arizona, 41. 
962 Edward H. Spicer, Cycles of Conquest: The impact of Spain, Mexico and the United States on Indians of the 
Southwest, 1533-1960, (Tucson AZ: University of Arizona Press, 1967), 126-127. 
963 ‘Appendix D: Indian Nations,’ The American Indian Digest, accessed 13 September 2018, www.fs.fed.us. 
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Chiricahua Apache 

The Apache call themselves Nde which means ‘the people’; the term Apache is a Spanish 

derivative of an O’odham label meaning ‘the enemy’.  The Western Apache call their traditional 

territory, which spans across Arizona, New Mexico and into Utah, and is called Nde Benai, by 

the Western Apache, although the Spanish called it Apachería.964 The Chiricahua Apache were 

the most southern Apache group in the United States, and their traditional territory was western 

New Mexico, southeastern Arizona and the Sierra Madre mountain range of northern Mexico, on 

the western and eastern corners of Chihuahua and Sonora respectively.965   

Non-indigenous scholars divide the Apache people into two distinct groups – the Eastern Apache 

and the Western Apache.966  They both speak dialects of the southern Athapaskan language, 

which is a language shared with the northern Alaskan and Canadian Athapaskan people and 

cultures.967  The Eastern Apache are now known as the Kiowa, or Plains Apache, and their 

cousins the Jicarilla and Lipan Apache, they are mainly located in Utah, Colorado and northern 

New Mexico.968  The Western Apache are usually identified as consisting of the Mescalero, or 

‘mescal makers’ traditionally located in New Mexico and Texas, the Western Apache groups, 

consisting of New Mexican and Arizonan groups such as the Aravaipa and Coyotero Apache, 

 
964 Chiricahua Apache Nation. Accessed 18 April 2018.  http://www.chiricahuaapachenation.org 
Richard L. Perry, Western Apache: People of the Mountain Corridor, (Austin, Texas: University of Texas Press, 
1991), 2. 
965 Donald E. Worcester, The Apaches, Eagles of the Southwest, (Norman, OK: University of Oklahoma Press, 1979, 
7-8).  
Perry, Western Apache  
Jason Hook and Martin Peglar, To Live and Die in the West: The American Indian Wars, (Osprey Military, 2001). 
966 Dan L. Thrapp, The Conquest of Apacheria, (Norman, OK: University of Oklahoma Press, 1967). 
Worcester, The Apaches, 4-5.  
Perry, Western Apache, 2-6. 
967 Gilpin and Philips, The Pre-historic to the Historic. 
Perry, Western Apache 
968 Perry, Western Apache, 4-6.  
Jason Hook and Martin Peglar, To Live and Die in the West: The American Indian Wars, (Osprey Military, 2001). 
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many of whom are now members of the San Carlos and White Mountain Apache reservations.969  

The Aravaipa Apache were believed to be the most aggressive group of Western Apache, often 

blamed for being instigators of many attacks on European ranchers and miners, and are credited 

with destroying the Sobaipuri settlements and as such were considered the enemies of the 

O’odham.970 

The Chiricahua Apache are usually divided into three large groups; the Gileños, the Chokonen 

and the Nednhi, based upon their location.971  The Gileños were located along the Gila River, 

which runs east to west from New Mexico, across Arizona and empties into the Colorado River 

on the California/Arizona border.  The Gileños are also called the Eastern Chricahuas, and are 

descended from the Mogollon and Mimbreños Apache, and contain the sub-groups of the 

Chihenne, or Ojo Caliente ‘warm springs’ Apache, and Bedonkohe Apache. The second group 

are considered to be the ‘true’ Chiricahua Apache and are called the Chokenen Apache.  Their 

traditional territory was the Chiricahua Mountains to the east of Arizona, to the Dragoon 

Mountains to the west, and their southern boundary was the Sierra Madre mountain range in 

northern Mexico.  The final group were called the ‘enemy people’ or Nednhi Apache, who are 

the southern-most Chiricahua group and who identified with the Sierra Madre mountain range.972  

The Chiricahua Apache were also considered the aiders and abettors of the raiding exploits of the 

 
969 Worcester, The Apaches, 4-5.  
Perry, Western Apache, 4-6.  
Hook and Peglar, To Live and Die. 
970 Poston 1885;  
Worcester, The Apaches, 6-8. 
971 Hook and Peglar, To Live and Die. 
972 Worcester, The Apaches, 4-6.  
Perry, Western Apache, 179.  
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Aravaipa Apache, especially as the Chiricahua northern stronghold was used as a trailhead for 

Aravaipa raiding forays into Mexico.973 

In his book The Apache: Eagles of the Southwest, Donald E. Worcester explains how the 

southwestern Apache were caught in a pincer effect by the 1800’s as a result of pressures from 

other indigenous and Apache groups being pushed westwards and southwards by Anglo 

American expansion, and by the Spanish and the Mexicans moving north and east wards also 

from territorial expansion.974  In addition, the traditional enemies of the Apache in southern 

Arizona – the O’odham – bordered the northwest and western boundaries of Apache territory, 

thus essentially fencing them, restricting their territory to western New Mexico and eastern 

Arizona.975  Their practice of revenge attacks and retaliation pitted them against the incoming 

Anglo-Americans, however this was part of their cultural practices as they would go to war with 

another group if one of their members had been injured or killed during a previous encounter, 

mainly to extract retribution.  They would gather family groups together and use ambushes and 

guerilla tactics against the ‘enemy’ to revenge their group member, which is what they also used 

against the Anglo-Americans.  Their dead, however, were considered ‘untouchable’ and were 

buried in unmarked graves as they were considered as vehicles through which evil spirits could 

emerge, which is why the burial site of Cochise is still not known.976  Chiricahua Apaches were 

respected by the Anglo-Americans because of their great war skills and great endurance as 

fighters. Unfortunately, their revenge warfare also meant that they were constantly at odds with 

the incoming Anglo-Americans who had efficient weapons such as guns, which often resulted in 

 
973 Worcester, The Apaches, 158-162, 164-167. 
974 . Worcester, The Apaches. 
975. Worcester, The Apaches. 
976 Thrapp, The Conquest of Apacheria. 
Hook and Peglar, To Live and Die. 
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Apache injury or death.977  That Mangas Coloradas was able to join such warring factions 

together during the 1850’s is considered somewhat of a magnificent feat. 

As President Grant’s ‘Peace Policy’ developed during the 1870’s many Chiricahua Apache 

found themselves engaged in warfare with General Crook and the United States army, as their 

orders were to place all Apache members into designated reservations.  This was a tumultuous 

decade, where internal government department fighting between the army and the Indian Agents 

over control of the indigenous people and the reservations manifested itself in instability for the 

reservation residents, many Chiricahua Apache periodically left the reservation.  They were then 

aggressively chased and forced back onto the reservations.  The last time this cycle of events 

occurred, Geronimo, the Bedonke spiritual leader, and his group were exiled permanently from 

Arizona, and sent first to Florida, and then later to Oklahoma.   

Sobaipuri 

Over the last 30 years Deni Seymour has attempted to trace the group of indigenous people who 

Niza and Kino encountered and Christianised at these southern Arizonan missions.978  Seymour 

has located up to 80 settlements between the Santa Cruz River and the San Pedro River, 

indicating that the missions were established where there were larger settlements, in some cases 

as many as 900 inhabitants.  This indigenous group has been identified as the Sobaipuri 

O’odham, a family of the O’odham Nation, of whom the Akimel, Tohono, Ce’d and Wa:k 

O’odham are also members.  Seymour has constructed a history of the Sobaipuri people through 

extensive archaeological research, excavating on both private and state land within the greater 

middle Santa Cruz Valley.  It was these indigenous people who were excluded from their lands 

 
977 Hook and Peglar, To Live and Die. 
978 Deni Seymour, ‘The Sobaipuri,’ last modified 2017, http://www.seymourharlan.com. 
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that were claimed by the Empire Ranch/Las Cienegas ranches and the Boquillas land grant, as 

well as others in the vicinity, including San Juan del Babacomari and the mission grant of the 

Baca Float #3 controversy, despite still using some of their settlements up to the early 1900’s.979 

The Sobaipuri have been largely absent from the history books because the lack of physical 

archaeological evidence although they were a thriving population sandwiched between the 

Tohono O’odham and the Jocome, a ‘mobile non-O’odham’ group in the region using land to the 

east of the San Pedro River.980 Evidence of their occupation and settlement sites are difficult to 

identify and easily overlooked, suggesting to newcomers during the nineteenth century that the 

area was unoccupied.981  This is probably because their building structures were different from 

other indigenous people in the area, they were constructed as ovals, approximately 12 feet by 6 

feet wide, with the outline established by river stone and bent branches covered in either mats 

with dirt or mud, or brush forming dome-shaped structures, and unfortunately their lithic scatter 

is sparse.982  In addition, because of changing river patterns, it is possible that the settlements 

moved or eroded over time in correspondence with the different flow patterns and locations of 

the floodplains, a suggestion that Seymour indicates in her archaeological research.983  As a 

result of extensive research by Seymour and other researchers such as Bruce Hilpert, it is now 

believed that the Sobaipuri moved mainly to the mission of San Xavier during the late eighteenth 

 
979 Seymour, ‘The Sobaipuri.’ 
980 Deni Seymour, ‘Sobaipuri-O'odham Sonoita Creek Spanish Colonial Period Villages Identified,’ last updated 
2015, www.seymourharlan.com. 
981 Site Steward training with Bruce Huckell 2015 
982 Seymour 1993;  
Seymour, ‘The Sobaipuri.’ 
983 Seymour, ‘The Sobaipuri.’ 
Ian M. Milliken and Melanie A. Medeiros, Cultural Resources for a Proposed Water Line for the Town of Patagonia, 
Arizona, (Tucson, AZ: William Self Associates, 2012). 
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century and it is their culture which is now identified as the Wa:k O’odham culture on the 

reservation.984  

Early written evidence does mention the Sobaipuri as a separate group, such as that written by 

Niza and Kino, and Fray Bartholome Ximeo who recorded the displacement of 26 families near 

Sonoita Village because of an Apache attack in 1770-1771, despite their known military 

superiority over the Apache.985  It is possible that they moved, at least temporarily, to other 

community members at the San Xavier del Bac mission after the attack.986  Seymour also 

discusses the information provided the later Anglo-American travellers who were writing in the 

1890’s, specifically Bourke and Bandelier, about the Sobaipuri and the belief that they were 

pushed from their homelands along the San Padro by increased Apache attacks so that by 1760 

they had been absorbed into the Papago O’odham communities.  Seymour does not deny that this 

probably occurred particularly because many of the O’odham in San Xavier Reservation show 

indications of Sobaipuri heritage, both in elements of their language and in their cultural 

practices; she also posits that the San Xavier Wa:k culture is more Sobaipuri than Tohono.  

However, her archaeological evidence also indicates that the Sobaipuri settlements along the San 

Pedro were continued to be used and re-used up until the early 1900’s, and references American 

Archaeologist J.W. Hoover, in his study of “Generic Descent of Papago Villages” that the last 

self-identified Sobaipuri died in 1932987.  Seymour despairingly mentions that the absorption of 

the remainder of the Sobaipuri into the Tohono O’odham Reservation group in 1916 was made 

for political ease, and thus the last definitive heritage of the Sobaipuri O’odham was been 

 
984 Seymour, ‘The Sobaipuri.’ 
985 Seymour, ‘Sobaipuri-O'odham.’  
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986 Seymour, ‘Sobaipuri-O'odham.’ 
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subsumed into Tohono O’odham culture, apart from fleeting glimpses within the Wa:k O’odham 

cultural identity.988 

The Sonoita River Valley and the San Pedro River Valley are known to have been occupied and 

used by indigenous cultures for millennia.989  There are even the remains of a Clovis era 

mammoth hunt in Murray Springs showcased in the San Pedro Riparian National Conservation 

Area, which visitors can go and see in the side of an arroyo bank.990  Archaeological records 

show evidence of indigenous settlement and occupation of the region from the Archaic (7,000-1 

BC) to the Formative (AD 1-1450) periods, the most famous in the region being the Hohokam 

culture which left behind extensive canal systems and a four-story adobe called Casa Grande.991  

However, confusion begins when records discuss the occupation of the region from the demise 

of the Hohokam around 1450 AD.  It is known that the Spanish missionaries encountered 

indigenous cultures in the area between the Santa Cruz and the San Pedro Rivers, called by some 

the ‘greater middle Santa Cruz Valley’ area.992  Fray Bartholomew Niza records meeting and 

being welcomed by a group of indigenous people on the San Pedro River and being allowed to 

minister to them, very possibly the Sobaipuri.993  Also, in the 1690’s Father Eusebio Francisco 

Kino established his chain of missions along the Santa Cruz River and to the east of the river 

 
988 Seymour, ‘The Sobaipuri.’ 
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along the Sonoita and Babacomari Creeks.  Here he ministered to the indigenous people already 

believed to be located in settlements where he established his missions and visitas, or outreach 

missions, by 1697 in the Sobaipuri communities of Wa;k, Quivari, Tumacacori and Saric.994 

 

 

 

 

Appendix D: Indian Nations995 
 

Table D.1.—Indian Landholdings in Acres 
 

Tribe/Nation State Tribal Trust 

Land 

Individual 

Trust 

Allotments 

Total Indian 

Land 

Navajo AZ, NM, UT 14,715,093 717,077 15,432,170 

Tohono 

O’odham 

AZ 2,773, 850 320 2,774,170 

San Carlos  AZ 1,826,541 0 1,826,541 

 

Table D.2.—State With the Greatest Acreages of Indian Land (in state) 

 

State Tribal Individual Government Percent Land 

Total 

Alaska 44,086,773 884,100 0 10.7 

Arizona 19,775,958 311,579 90,697 27.7 

New Mexico 7,252,326 630,293 270,276 10.5 

 

 

 

 
994 Erikson, Sharing the Desert, 31. 
Seymour, ‘The Sobaipuri.’ 
995 The American Indian Digest, accessed 13 September 2018, www.fs.fed.us. 

http://www.fs.fed.us/
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Appendix B: Contemporary Impressions 

The travel writers who went to southern Arizona, whether on official business or for pleasure, 

provide an important narrative of what the region was like shortly after cession and before it 

became inundated with Anglo-American settlers and the large extraction industries at the turn of 

the century.  They help to provide an understanding of the mind-set of the late nineteenth century 

of some Anglo-Americans and a give an insight into how the region changed during the fifty 

years of territorial status. Their writing and impressions are used throughout this thesis to 

provide contemporary impressions of southern Arizona, as well as some important information 

about the indigenous environment. As these Anglo-Americans entered the region they were 

drawn and repelled at the same time, however, their travel-journals represented the standard 

thought processes of the Anglo-American people about the southwest which informed their 

accounts of their personal experiences with southern Arizona.  They were writing during the 

Anglo-American pathfinding years, when settlers experimented with viable commercial options, 

and attempted to entice investors to develop the specific style of Anglo-American development 

that was espoused by the regional promotors 

The travel-journals written in the first few decades after acquisition were written for a 

combination of reasons.  Lt. John G. Parke’s was one of the first official reports from the region, 

where he was sent as part of a survey team commissioned by Congress to survey potential routes 

across the United States for the new transcontinental railroad designed to join the east coast with 

the west coast in light of the new gold discoveries in California.996  A couple of years after the 

 
996 John G. Parke, Report of Explorations for that Portion of Railway Route near the Thirty-second Parallel of 
Latitude, lying between Dona Ana, on the Rio Grande, and Pimas Villages on the Gila, (Washington: Government 
Printing Office, 1855). 
Parke’s report, Volume VIII of a large report which was published in sections from 1857-1861 as they trickled in 
from the surveyors, comprised of 3 main report sections, topographical, geological and botanical, so while it is 
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survey expedition the overland postal route was established across Arizona, including a route 

across the south.  Waterman L. Ormsby at the age of 23 was contracted by the New York Herald 

as a special correspondent to be the first east to west passenger on the new Butterfield Overland 

Stagecoach route in 1858.997  His journal, meticulously written, illustrated just how remote 

southern Arizona was and gives an insight into the tone of despair indicated in east coasters in 

their attempt to understand the reason for the Gadsden Purchase.  Not much had changed by the 

time J. Ross Browne was writing for a collective general audience in 1869.998  However, by the 

time Hiram C. Hodge was writing promoting travel to the region, as requested by then Arizona 

Territorial Governor Safford between 1874-1876, the region was no longer viewed as a ‘stop-

over’ place on the way to California, but as a location that could be developed into a productive 

area for the United States.999   Lt. George Bourke might not have wholeheartedly agreed with 

Hodge in the 1870’s, whilst accompanying General Crook on his mission to ‘subdue’ the Apache 

Indians at the time.1000  However, in the mid 1880’s when Crook and company had been ordered 

back to ‘subdue’ the Apache again, Bourke would agree that the region had changed into a more 

recognizably Anglo-American territory.   After the 1880’s the travel-journals and reports reflect 

a more Anglo-centric environment and are more about domestic productivity issues and the 

implementation of legislation which developed with a change in the regional direction and utility 

of its landscape and resources. 

 
descriptive of the terrain it do not contain much detail about the inhabitants of the region nor their use of the 
resources.   
997 Waterman L. Ormsby, The Butterfield Overland Mail, by Waterman L. Ormsby: Only Through Passenger on the 
First Westbound Stage, edited by Lyle H Wright and Josephine M. Bynum,  (San Marino, CA: The Huntington 
Library, [1858] 1955). 
998 J. Ross Browne, Adventures in the Apache Country: A Tour through Arizona and Sonora, with notes on the Silver 
Regions of Nevada, (New York: Harper & Brothers Publishers, 1869). 
999 Hiram C. Hodge, 1877: Arizona As It Was: Or the Coming Country; Notes of Travel During the Years 1874, 1875, 
and 1876, (Chicago, Illinois: The Reo Grande Press, Inc., [1877] 1965). 
1000 John G. Bourke, On The Border with Crook, (Lincoln, Nebraska: University of Nebraska Press, [1891] 1971). 
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When Lt. John G. Parke was given the most southerly route of four railroad route options across 

the southwest in 1853, the region was not yet in the hands of the United States, which occurred 

in 1854 when the Gadsden Purchase Treaty was finally ratified.1001  In fact, the Mexican army 

post in the Tucson Presidio did not leave until 1856, and Parke’s team actually camped outside 

the town along the Santa Cruz River, which was probably close to the original O’odham 

settlements in the area.1002  Parke’s survey team’s time in southern Arizona appeared to be 

unremarkable, and they encountered few difficulties along the way.  They had two positive 

encounters with Apache in southern Arizona, however, it was with water that they experienced 

many of their issues; indeed, Parke often mentions the lack of reliable water sources in his report.  

One such issue, which is indicative of many water problems the resident indigenous people 

would have with the incoming Anglo-Americans, was that Parke’s survey team drank the 

Apache Pass spring dry and Apache offered to direct them to a secondary spring to finish their 

refreshment.1003  Secondly, they were told about a water source near Stein’s Peak which was 

“under a large cedar tree.”1004  They never could find the water source, and if it was there, it 

might have been a tinajas, or tank, which had gone dry.1005  This would be an issue that had 

plagued, and would continue to plague, many travellers and settlers across the region.  Water 

sources that were stable and consistent could suddenly dry up, and people relying upon the 

inevitability of this water source, would suffer dire consequences from it, as J. Ross Browne 

mentions in his travel-journal in 1869.1006  The over-use of this precious resource, and the 

 
1001 Forrest Proper, Description and illustrations of the Pacific Railroad Survey Reports. Sacramento. (California: 
Central Pacific Railroad Museum, 2014), www.cprr.org.  
1002 Parke, Report of Explorations, 8. 
1003 Parke, Report of Explorations, 12-13. 
1004 Parke, Report of Explorations, 13. 
1005 Parke, Report of Explorations, 13. 
1006 Browne, Adventures in the Apache Country, 282-282. 

http://www.cprr.org/
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distribution of it, would feature in many accounts in the Anglo-American history of Arizona, and 

to this day concerns about overuse, the lowering of the underground water table, shifts in the 

weather patterns, and very importantly the impact of changes to the landscape itself continue to 

feature in the planning and development of the region. 

When Waterman L. Ormsby traveled along the wagon route that Parke had surveyed, as the first 

Butterfield Overland Stagecoach transcontinental passenger in 1858, little had changed from 

1855.   Ormsby mentions the desert sections of his journey as the most “tedious portions of the 

route” and, like Parke, had few encounters with the Apache.1007 However, by the time J. Ross 

Browne travelled into southern Arizona in 1863, in the company of Charles Poston, Anglo-

American interest in the region was beginning to develop.  Browne, a professional writer, was 

very expressive in his description of his travels with Poston and provided a full dialogue with the 

reader about his encounters in southern Arizona.  Aside from waxing lyrical about his fantasies 

of Spanish Conquistadores and their hunt for gold in hostile country, and the missionaries 

achieving a Christian influence over the indigenous people, he was also very descriptive about 

the dichotomies of the region and how perplexed the Anglo-Americans could be about what to 

do with resources that seemed abundant and yet were difficult to extract. 1008 

Browne was one of the first writers to illustrate the difference between the thought process of the 

indigenous people about the landscape and the processes of the Anglo-Americans, in their 

calculations of the utility of the southern Arizonan landscape.  As Browne explained, southern 

Arizona was rich in resources such as lush grasslands and mineral potential, but these were 

 
1007 Ormsby, The Butterfield Overland Mail, 81, 83. 
The stagecoach employees had actually been warned about Indian encounters in rule number 18 where they were 
directed not to communicate with any Indians they met and not to annoy them either; Ormsby, The Butterfield 
Overland Mail, cover insert.   
1008 Browne, Adventures in the Apache Country, 12-13. 
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difficult to exploit because of the remoteness of the area, the extremes in temperature, the 

polarities between the major tribes which lived there, and the inability for Congress and 

entrepreneurs to see these possibilities and also provide army protection to extract them.1009  

Browne and was of two minds about the region, first he was amazed by the potential in the 

apparent rich regions which the region provided, but secondly despaired that the few Anglo-

Americans there were unable to exploit them any more than the “Greasers” had, who populated 

the area.1010  He pointed to some of the obstacles which needed government incentives and aid to 

overcome in order to exploit the region, such as challenging the remoteness of the region with 

stable transportation, producing incentives to harness the sparse water sources to develop the 

region for grazing and agriculture and providing adequate military support; a sentiment 

expressed many times by other contemporary authors since Ormsby’s visit in 1858.1011  

Browne’s sentiments were echoed almost a decade later, less sarcastically, when Hiram C. 

Hodge, writing to encourage immigration and illustrating the potential of the region, explained 

that the government needed to provide incentives for water irrigation projects to encourage the 

development of the region.1012  The continued belief that the government willfully ignored the 

area was echoed by Richard J. Hinton during his travels between 1874-1876, where he lamented 

that much had been written about the Apache attacks and the mineral resources, more than a few 

surveys had been performed, yet the region was barely known.1013 Interest in the region was not 

 
1009 Browne, Adventures in the Apache Country, 288-289. 
1010 Browne, Adventures in the Apache Country, 10. 
1011 Browne, Adventures in the Apache Country, 288-289. 
1012 An example of Browne and his sarcasm is when he is discussing the worthless purchase of Mr. Gadsden that it 
would be a good place to put worthless aspiring politicians to be able to either forget about them or allow them to 
prove themselves in an environment where “savage tribes of Indians” lived: Browne, Adventures in the Apache 
Country, 16-17. 
Hodge, 1877: Arizona As It Was, vii. 
1013 Richard J. Hinton, The Hand-Book to Arizona: It's resources, History, Towns, Mines, Ruins and Scenery, (Tucson 
AZ: Arizona Silhouettes, 1878), 197. 
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helped by reports describing the region as “burning deserts, dried rivers” where one encountered 

robbery, death by misadventure and starvation.1014  

Richard Hamilton writing, in 1881, on the cusp of this development of the Southern Pacific 

Railroad in the region, noted the beginnings of ‘civilization’, although investment was still 

wanting to develop the region into a place which could contain “happy homes and prosperous 

communities”.1015  Bourke, in his travels with General Crook in 1891, noticed that Anglo-

American development of the region had occurred between his time in southern Arizona during 

the early 1870’s and his later visit in the mid 1880’s, although he did miss the authentic Mexican 

cuisine during his second visit.1016 By Browne’s travels in 1863, there was evidence of some 

previously worked mines, but at the time most of the identifiable mining ventures were 

abandoned and deteriorating.  By the 1880’s Hamilton was naming working mines and 

established mining towns such as Tombstone, Harshaw, Charleston and Galeyville as being 

active locations, listing well over 20 camps and districts in both Pima and Cochise counties.1017 

During the middle decades of the nineteenth century most descriptions of settlements mention 

adobe houses, often in not a very flattering way, the prevalent Mexican culture and, especially, 

the lack of sanitation and waste control; the dead animals in the thoroughfares were a particular 

hazard mentioned by both Browne and Bourke.1018  Bourke mentioned the danger of walking 

down a street in Tucson and falling into one of the wells dug randomly all over the town, which 

 
1014 Browne, Adventures in the Apache Country, 10-11. 
1015 Patrick Hamilton, The Resources of Arizona: Its mineral, Faring and grazing lands, towns and mining camps; its 
rivers, mountains, plains and mesas; with a brief summary of its Indian tribes, early history, ancient ruins, climate 
etc, etc.  A Manual of Reliable Information Concerning the Territory, (San Francisco: AL Bancroft & Co. Printers, 
1881), 10, 12. 
1016 Bourke, On The Border with Crook, 450. 
1017 Hamilton, The Resources of Arizona, 64-160. 
1018 Browne, Adventures in the Apache Country, 132-133. 
Bourke, On The Border with Crook, 53, 61-63. 
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lacked coverings because of the scarcity of wood in the region.1019  In addition, many of the 

travellers, until the 1880’s, also noticed the lack of accommodation for visitors to the town, that 

one either had to sleep in one of the corrals, or carry letters of introduction to stay in a private 

house.1020  Browne provided a tongue in cheek anecdote in which he described a resident and his 

guest bedding down in the presidio square, literally where they fell after drinking, to which the 

visitor enquired if this was socially acceptable, the resident answering that it was a normal 

location for going to bed.1021  By the 1880’s Tucson was being transformed from a frontier adobe 

town into a thriving recognisably Anglo-American town, where the adobe ‘hovels’ as Browne 

quotes from Poston, have been “done away with” because of the railroad development.1022   

One of the recurring themes of the travel-writers was the thousands of acres of pastureland 

available to the enterprising stockmen, particularly around the valleys of the Santa Cruz River, 

the San Pedro River and in the San Simon and Sulphur Springs Valley areas.  They never failed 

to mention the lush grasslands that could provide good grazing for herds, some with quite a few 

available water sources, and even Ormsby who was particularly unimpressed with the boring 

countryside, mentioned the lush valley between Dragoon Springs and the San Pedro river.1023  

The promotion of the rangelands and potential for ranchers is a theme which many of the writers 

revert to.  Interestingly, however, most of the industrial development ended up focusing on 

mineral extraction, with communication lines and ranching facilitating the mining boomtowns 

and providing supplies to the miners.   

 
1019 Bourke, On The Border with Crook, 61-64. 
1020 Browne, Adventures in the Apache Country, 133. 
Bourke, On The Border with Crook, 61. 
1021 Browne, Adventures in the Apache Country, 133. 
1022 Browne, Adventures in the Apache Country, 133. 
Hamilton, The Resources of Arizona, 26. 
1023 Ormsby, The Butterfield Overland Mail, 85-86. 
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The Anglo-American evaluation of the landscape, of boring yet potentially great pasturage, 

abandoned yet with potential domestic development, scarce on surface water yet wells can be 

sunk, wild but potentially controllable, feature in most of the early travel-journals.  This way of 

assessing the environment and its resources was indicative of an Anglo-American understanding 

of how landscape could be utilized and how it was evaluated by its ability to yield resources and 

whether these resources had been extracted properly to maximize the value of the extraction.  

The writers did not seem to value the experience of the different environment, ponder the ability 

of living things to survive there, they calculated the market value of the landscape and its 

industrial potential to the country.  By presenting the possibilities of Anglo-American style 

development, the travel-writers were able to spark some interest in their fellow countrymen to 

rise to the challenge, which was rapidly realized by the 1880’s. 
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Appendix C: San Juan de Las Boquillas y Nogales Grant 

The legal wranglings of the Spanish and Mexican grant lands in the United States legal system 

during the second half of the nineteenth century illustrate the facets of United States policy over 

acquisitioned lands, and how land resources were represented in the legislative processes of 

United States.  The long and complicated legal history of the Elias-Gonzales grant lands along 

the upper San Pedro River, known as the San Juan de las Boquillas y Nogales grant, used up 

precious time and energy of the Claims Commission resources.  It also embroiled many Elias-

Gonzales defendants in a legal theft of their property and displaced many small homesteaders 

and settlers in the process, while providing large Anglo-American speculative concerns to gain 

valuable grazing lands with a railroad easement, station, and established township.1024   

The Elias-Gonzales family were established and elite members of the Spanish and Mexican 

political, military and religious systems who were rewarded for their services by many land 

grants in southern Arizona and northern Sonora.1025  The San Juan de las Boquillas y Nogales 

grant, the las Boquillas grant for short, which straddled both banks of the upper San Pedro River, 

was granted in 1828 and the title was given in 1833.1026  This grant was surrounded by other 

Elias-Gonzales grant lands, many of which also included important water sources.  The title to 

the grant permitted abandonment because of ‘external’ conditions, such as Apache attacks or 

extreme weather conditions, and by the 1840’s las Boquillas was duly abandoned because of 

prevalent Apache attacks along the valley.1027 

 
1024 McFarland, N.C. Commissioner of the General Land Office. ‘Report No. 192, from 1883 – Certain Private Land 
Grants in Arizona Territory (To accompany bill H.R. 3235).’ Forty-ninth Congress, House of Representatives, 1886.  
San Pedro Riparian National Conservation Area (SPRNCA), ‘Information Leaflet,’ The Friends of the San Pedro River.  
(Tucson Field Office, Bureau of Land Management). 
1025 Jay J. Wagoner, Early Arizona; Prehistory to Civil War, (Tucson, AZ: University of Arizona Press, 1975), 192-194. 
1026 San Juan de Las Boquillas y Nogales Titulo (1833) translated 1897 for the U.S. Court of Private Land Claims 
1027 San Juan de Las Boquillas y Nogales Titulo 
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Until the 1870’s only a few squatters used the land and it was a useful water source for the 

ranchers and travellers in the region.  However, silver was discovered in nearby Tombstone in 

1879, and the land around Tombstone, including the valley, became valuable to prospectors and 

speculators alike.  Once Tombstone was established on the mining map many flocked to the area, 

and mining magnate George W. Hearst, father to Randolph Hearst of the newspaper business, 

employed George Hill Howard to trace the legal history and paperwork of the las Boquillas 

grant.1028  Hill Howard was extremely diligent in tracking the legal documents as well as the 

Elias-Gonzales descendants, and offered to represent them in their court case to validate their 

grant title, and to move against squatters and prospectors invading their grant lands.1029  The 

mining industry needed reliable water sources, and the San Pedro River grant lands proved 

invaluable to provide the necessary water to run the stamp and smelting mills to process the 

locally extracted minerals, and many people established businesses on las Boquillas.1030  In 

addition, wagon roads were established to carry people, equipment, supplies and the minerals to 

and from the mining districts, the processing factories and the transportation hubs around the 

area.  By 1880 the Southern Pacific Railroad had been built some 20 miles to the north of 

Tombstone and las Boquillas, and by 1882 the branch line from Benson on the Southern Pacific 

tracks to Fairbank, a new township developed to service the mills next to the river on the las 

Boquillas land.  These developments meant that las Boquillas land became extremely valuable 

and Hearst was ready to gain it by every possible, semi-legal, effort.1031   

 
1028 Elias documents.  Located at University of Arizona Library Special Collections, Tucson, Arizona.  Call number AZ 
232.  
Ron Soodalter, ‘George Hearst,’ accessed 18 July 2020, https://truewestmagazine.com. 
1029 Elias documents. 
1030 SPRNCA, ‘Information Leaflet.’ 
1031 Hearst used Hill Howard to scout the area who worked at the Court House in Tombstone in 1881 and 1882 as a 
candidate for district Attorney.   

https://truewestmagazine.com/
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Over the next few years Hill Howard and Hearst slowly traced and acquired the various pockets 

of las Boquillas property, each time Hill Howard using the system of gaining property parcels as 

payment for representing the Elias-Gonzales claimants in the United States court system.1032  

Eventually, Hill Howard, and Hearst, by transference of property, had gained most segments of 

las Boquillas and were ready to solidify their claim by Act of Congress, as the process 

required.1033  The claim was confirmed as a valid grant in 1886 and Hill Howard with Hearst 

became verified owners of las Boquillas.  By the time it was later confirmed again in 1901 in the 

Court of Private Land Claims, a mere legal formality, George W. Hearst had died, leaving his 

estate to his wife and son.1034  When the grant ownership was first confirmed in 1886 those who 

were resident on the land were then deemed to be illegal squatters and asked to leave.  Some 

‘selected’ few were permitted to buy their land from the Hearst family provided they paid all the 

back-taxes on it from the beginning of their residency, which for some was at least 20 years or 

so, mirroring the provisions of the Pre-emption Act of 1841.  Those who did not pay were 

forcibly evicted, which led to various court cases ending in unsuccessful petitions against 

eviction.1035  Unfortunately the Elias-Gonzales descendants lost all claim to the land by having to 

 
Lynn R. Bailey and Don Chaput, Cochise County Stalwarts: A Who’s Who of the Territorial Years Volumes I and II, 
(Tucson, AZ: Westernlore Press, 2000), 191. 
He later went on to present the Pueblo Indians of New Mexico Territory in the 1890’s after, I believe, he was 
released by the Hearst family, who had another attorney representing them by this point in time according to the 
Elias documents.  
Malcolm Ebright and Rick Hendricks, Pueblo Sovereignty: Indian Land and Water in New Mexico and Texas, 
(Norman: University of Oklahoma Press, 2019).  
1032 Distribution of land to descendants segmented it out, and Hill Howard and Hearst moved the property 
between themselves and Hill Howard’s wife for a nominal processing fee to avoid various duties and taxes on the 
property – a common practice during the 1800s and early 1900’s. 
Elias documents. 
1033 The 1891 Act which established the Private Land Claims Courts had a similar procedure to the previous 
Surveyor General’s requirements in determining the linage of the claims, however, instead of going to the 
Congressional Committee for an Act of Congress in confirmation, this performed by the Courts, and any appeals 
went to the Supreme Court for contestation. 
1034 Soodalter, ‘George Hearst.’ 
1035 Court cases include, Camou v the United States (1898), Perrin v United States (1898), Herrick v Kern County 
Land and Cattle Company (1901), Herrick v Boquillas Land and Cattle Company (1906) 
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give up their rights to it in lieu of establishing their legitimate claims to it in the United States 

legal system.  Hill Howard and the Hearst family gained some valuable real estate on one of the 

only perennial rivers in southern Arizona.1036  

The legal maneuverings of Hill Howard, in the employ of Hearst, illustrate the way in which 

claimants lost their grant lands to lawyers and speculators who utilised the legal system to garner 

claims on property which was going through claims courts.  Hill Howard was placed in situ in 

the early 1880’s, as the County Attorney for Cochise County, whose seat was Tombstone; an 

ideal location to ferret out information about the Spanish and Mexican grants in the area.  During 

this time, he made many trips to the records offices in Sonora to ascertain the legal documents 

for various Spanish and Mexican grants.  He was able to find the information for las Boquillas, 

and proceeded, during the 1880’s, to trace and acquire all the land he could find from the Elias-

Gonzales claims.1037  As noted in the deeds from the documentation, he acquired segments of the 

grant lands, the Mexican tradition was to divide land property among the children of the owner, 

by either representing them in court, or by doing various land exchanges for nominal fees.  He 

then distributed the lands through either his wife or directly to Hearst, thus acquiring a majority 

of the grant area.  Those lands which had been distributed by quitclaim or had other convoluted 

histories were then manipulated either privately or via the legal profession between lawyers, 

predominantly with Santiago Ainsa who represented other claimants to the property, into the 

 
1036 Interestingly, by 1901 the Hearst family had sold las Boquillas to the Kern Country Land and Cattle Company, a 
California ranching concern who both Hill Howard and Hearst had connections with.  The final court cases between 
legalised squatters and Kern County, and their subsidery the Boquillas Land and Cattle Company, concerned water 
rights and rights of way.  Kern County maintained the land as a viable cattle ranch and sold out to Anmex, who 
then exchanged the land for other interests with the Bureau of Land Management in 1988. 
Boquillas Land and Cattle Company v Curtis. 213 US 339 (U.S. Supreme Court, April 19, 1909).  Accessed 20 May 
2016. www.law.cornell.edu. 
1037 E Ebright and Hendricks, Pueblo Sovereignty. 

http://www.law.cornell.edu/
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hands of Hill Howard.1038 Most of these transactions were recorded legally, but usually were 

transacted for minimal fees of $1-$5.   

This significance of this case illustrates the way in which land was claimed, how the legal 

processes worked and why speculators such as Hill Howard and Hearst went to such lengths to 

gain interests in property both near resources, such as water and minerals, and which could 

harness the railroad developments in the region.  The advent of the railroad network in the 

southwestern territories and states provided to be invaluable for Anglo settlement of the region, 

and they became a pivotal point in which the territory of Arizona was able to move towards 

greater homogeneity with Anglo-American ideals and ideology. 

Sample documents from the Elias files illustrating Hill Howard’s legal maneuvers. 

 

 
1038 Elias documents. 
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Appendix D: Land Ordinance 17851039 

 

 
1039 Land Ordinance 1785 - ‘Ordinance for ascertaining the Mode of disposing of Lands in the Western Territory, 
Continental Congress,’ (May 20, 1785), accessed 25 Jul 2018, www.loc.gov. 

http://www.loc.gov/
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Appendix E: Northwest Ordinance, 1787 

Northwest Ordinance; July 13, 17871040  

An Ordinance for the government of the Territory of the United States northwest of the River Ohio.  

Section 1. Be it ordained by the United States in Congress assembled, That the said territory, for the purposes 

of temporary government, be one district, subject, however, to be divided into two districts, as future circumstances 

may, in the opinion of Congress, make it expedient.  

Sec 2. Be it ordained by the authority aforesaid, That the estates, both of resident and nonresident proprietors in 

the said territory, dying intestate, shall descent to, and be distributed among their children, and the descendants of a 

deceased child, in equal parts; the descendants of a deceased child or grandchild to take the share of their deceased 

parent in equal parts among them: And where there shall be no children or descendants, then in equal parts to the 

next of kin in equal degree; and among collaterals, the children of a deceased brother or sister of the intestate shall 

have, in equal parts among them, their deceased parents' share; and there shall in no case be a distinction between 

kindred of the whole and half blood; saving, in all cases, to the widow of the intestate her third part of the real estate 

for life, and one third part of the personal estate; and this law relative to descents and dower, shall remain in full 

force until altered by the legislature of the district. And until the governor and judges shall adopt laws as hereinafter 

mentioned, estates in the said territory may be devised or bequeathed by wills in writing, signed and sealed by him 

or her in whom the estate may be (being of full age), and attested by three witnesses; and real estates may be 

conveyed by lease and release, or bargain and sale, signed, sealed and delivered by the person being of full age, in 

whom the estate may be, and attested by two witnesses, provided such wills be duly proved, and such conveyances 

be acknowledged, or the execution thereof duly proved, and be recorded within one year after proper magistrates, 

courts, and registers shall be appointed for that purpose; and personal property may be transferred by delivery; 

saving, however to the French and Canadian inhabitants, and other settlers of the Kaskaskies, St. Vincents and the 

neighboring villages who have heretofore professed themselves citizens of Virginia, their laws and customs now in 

force among them, relative to the descent and conveyance, of property.  

Sec. 3. Be it ordained by the authority aforesaid, That there shall be appointed from time to time by Congress, a 

governor, whose commission shall continue in force for the term of three years, unless sooner revoked by Congress; 

he shall reside in the district, and have a freehold estate therein in 1,000 acres of land, while in the exercise of his 

office.  

Sec. 4. There shall be appointed from time to time by Congress, a secretary, whose commission shall continue 

in force for four years unless sooner revoked; he shall reside in the district, and have a freehold estate therein in 500 

acres of land, while in the exercise of his office. It shall be his duty to keep and preserve the acts and laws passed by 

the legislature, and the public records of the district, and the proceedings of the governor in his executive 

department, and transmit authentic copies of such acts and proceedings, every six months, to the Secretary of 

Congress: There shall also be appointed a court to consist of three judges, any two of whom to form a court, who 

shall have a common law jurisdiction, and reside in the district, and have each therein a freehold estate in 500 acres 

of land while in the exercise of their offices; and their commissions shall continue in force during good behavior.  

Sec. 5. The governor and judges, or a majority of them, shall adopt and publish in the district such laws of the 

original States, criminal and civil, as may be necessary and best suited to the circumstances of the district, and report 

them to Congress from time to time: which laws shall be in force in the district until the organization of the General 

Assembly therein, unless disapproved of by Congress; but afterwards the Legislature shall have authority to alter 

them as they shall think fit.  

 
1040 Northwest Ordinance – ‘An Ordinance for the government of the Territory of the United States northwest of 
the River Ohio.’ July 13, 1787. Accessed 25 Jul 2018. http://avalon.law.yale.edu. 

http://avalon.law.yale.edu/
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Sec. 6. The governor, for the time being, shall be commander in chief of the militia, appoint and commission all 

officers in the same below the rank of general officers; all general officers shall be appointed and commissioned by 

Congress.  

Sec. 7. Previous to the organization of the general assembly, the governor shall appoint such magistrates and 

other civil officers in each county or township, as he shall find necessary for the preservation of the peace and good 

order in the same: After the general assembly shall be organized, the powers and duties of the magistrates and other 

civil officers shall be regulated and defined by the said assembly; but all magistrates and other civil officers not 

herein otherwise directed, shall during the continuance of this temporary government, be appointed by the governor.  

Sec. 8. For the prevention of crimes and injuries, the laws to be adopted or made shall have force in all parts of 

the district, and for the execution of process, criminal and civil, the governor shall make proper divisions thereof; 

and he shall proceed from time to time as circumstances may require, to lay out the parts of the district in which the 

Indian titles shall have been extinguished, into counties and townships, subject, however, to such alterations as may 

thereafter be made by the legislature.  

Sec. 9. So soon as there shall be five thousand free male inhabitants of full age in the district, upon giving proof 

thereof to the governor, they shall receive authority, with time and place, to elect a representative from their counties 

or townships to represent them in the general assembly: Provided, That, for every five hundred free male 

inhabitants, there shall be one representative, and so on progressively with the number of free male inhabitants shall 

the right of representation increase, until the number of representatives shall amount to twenty five; after which, the 

number and proportion of representatives shall be regulated by the legislature: Provided, That no person be eligible 

or qualified to act as a representative unless he shall have been a citizen of one of the United States three years, and 

be a resident in the district, or unless he shall have resided in the district three years; and, in either case, shall 

likewise hold in his own right, in fee simple, two hundred acres of land within the same; Provided, also, That a 

freehold in fifty acres of land in the district, having been a citizen of one of the states, and being resident in the 

district, or the like freehold and two years residence in the district, shall be necessary to qualify a man as an elector 

of a representative.  

Sec. 10. The representatives thus elected, shall serve for the term of two years; and, in case of the death of a 

representative, or removal from office, the governor shall issue a writ to the county or township for which he was a 

member, to elect another in his stead, to serve for the residue of the term.  

Sec. 11. The general assembly or legislature shall consist of the governor, legislative council, and a house of 

representatives. The Legislative Council shall consist of five members, to continue in office five years, unless sooner 

removed by Congress; any three of whom to be a quorum: and the members of the Council shall be nominated and 

appointed in the following manner, to wit: As soon as representatives shall be elected, the Governor shall appoint a 

time and place for them to meet together; and, when met, they shall nominate ten persons, residents in the district, 

and each possessed of a freehold in five hundred acres of land, and return their names to Congress; five of whom 

Congress shall appoint and commission to serve as aforesaid; and, whenever a vacancy shall happen in the council, 

by death or removal from office, the house of representatives shall nominate two persons, qualified as aforesaid, for 

each vacancy, and return their names to Congress; one of whom congress shall appoint and commission for the 

residue of the term. And every five years, four months at least before the expiration of the time of service of the 

members of council, the said house shall nominate ten persons, qualified as aforesaid, and return their names to 

Congress; five of whom Congress shall appoint and commission to serve as members of the council five years, 

unless sooner removed. And the governor, legislative council, and house of representatives, shall have authority to 

make laws in all cases, for the good government of the district, not repugnant to the principles and articles in this 

ordinance established and declared. And all bills, having passed by a majority in the house, and by a majority in the 

council, shall be referred to the governor for his assent; but no bill, or legislative act whatever, shall be of any force 

without his assent. The governor shall have power to convene, prorogue, and dissolve the general assembly, when, 

in his opinion, it shall be expedient.  
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Sec. 12. The governor, judges, legislative council, secretary, and such other officers as Congress shall appoint 

in the district, shall take an oath or affirmation of fidelity and of office; the governor before the president of 

congress, and all other officers before the Governor. As soon as a legislature shall be formed in the district, the 

council and house assembled in one room, shall have authority, by joint ballot, to elect a delegate to Congress, who 

shall have a seat in Congress, with a right of debating but not voting during this temporary government.  

Sec. 13. And, for extending the fundamental principles of civil and religious liberty, which form the basis 

whereon these republics, their laws and constitutions are erected; to fix and establish those principles as the basis of 

all laws, constitutions, and governments, which forever hereafter shall be formed in the said territory: to provide also 

for the establishment of States, and permanent government therein, and for their admission to a share in the federal 

councils on an equal footing with the original States, at as early periods as may be consistent with the general 

interest:  

Sec. 14. It is hereby ordained and declared by the authority aforesaid, That the following articles shall be 

considered as articles of compact between the original States and the people and States in the said territory and 

forever remain unalterable, unless by common consent, to wit:  

Art. 1. No person, demeaning himself in a peaceable and orderly manner, shall ever be molested on account of 

his mode of worship or religious sentiments, in the said territory.  

Art. 2. The inhabitants of the said territory shall always be entitled to the benefits of the writ of habeas corpus, 

and of the trial by jury; of a proportionate representation of the people in the legislature; and of judicial proceedings 

according to the course of the common law. All persons shall be bailable, unless for capital offenses, where the 

proof shall be evident or the presumption great. All fines shall be moderate; and no cruel or unusual punishments 

shall be inflicted. No man shall be deprived of his liberty or property, but by the judgment of his peers or the law of 

the land; and, should the public exigencies make it necessary, for the common preservation, to take any person's 

property, or to demand his particular services, full compensation shall be made for the same. And, in the just 

preservation of rights and property, it is understood and declared, that no law ought ever to be made, or have force in 

the said territory, that shall, in any manner whatever, interfere with or affect private contracts or engagements, bona 

fide, and without fraud, previously formed.  

Art. 3. Religion, morality, and knowledge, being necessary to good government and the happiness of mankind, 

schools and the means of education shall forever be encouraged. The utmost good faith shall always be observed 

towards the Indians; their lands and property shall never be taken from them without their consent; and, in their 

property, rights, and liberty, they shall never be invaded or disturbed, unless in just and lawful wars authorized by 

Congress; but laws founded in justice and humanity, shall from time to time be made for preventing wrongs being 

done to them, and for preserving peace and friendship with them.  

Art. 4. The said territory, and the States which may be formed therein, shall forever remain a part of this 

Confederacy of the United States of America, subject to the Articles of Confederation, and to such alterations 

therein as shall be constitutionally made; and to all the acts and ordinances of the United States in Congress 

assembled, conformable thereto. The inhabitants and settlers in the said territory shall be subject to pay a part of the 

federal debts contracted or to be contracted, and a proportional part of the expenses of government, to be 

apportioned on them by Congress according to the same common rule and measure by which apportionments 

thereof shall be made on the other States; and the taxes for paying their proportion shall be laid and levied by the 

authority and direction of the legislatures of the district or districts, or new States, as in the original States, within the 

time agreed upon by the United States in Congress assembled. The legislatures of those districts or new States, shall 

never interfere with the primary disposal of the soil by the United States in Congress assembled, nor with any 

regulations Congress may find necessary for securing the title in such soil to the bona fide purchasers. No tax shall 

be imposed on lands the property of the United States; and, in no case, shall nonresident proprietors be taxed higher 

than residents. The navigable waters leading into the Mississippi and St. Lawrence, and the carrying places between 

the same, shall be common highways and forever free, as well to the inhabitants of the said territory as to the 

http://avalon.law.yale.edu/18th_century/artconf.asp
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citizens of the United States, and those of any other States that may be admitted into the confederacy, without any 

tax, impost, or duty therefor.  

Art. 5. There shall be formed in the said territory, not less than three nor more than five States; and the 

boundaries of the States, as soon as Virginia shall alter her act of cession, and consent to the same, shall become 

fixed and established as follows, to wit: The western State in the said territory, shall be bounded by the Mississippi, 

the Ohio, and Wabash Rivers; a direct line drawn from the Wabash and Post Vincents, due North, to the territorial 

line between the United States and Canada; and, by the said territorial line, to the Lake of the Woods and 

Mississippi. The middle State shall be bounded by the said direct line, the Wabash from Post Vincents to the Ohio, 

by the Ohio, by a direct line, drawn due north from the mouth of the Great Miami, to the said territorial line, and by 

the said territorial line. The eastern State shall be bounded by the last mentioned direct line, the Ohio, Pennsylvania, 

and the said territorial line: Provided, however, and it is further understood and declared, that the boundaries of these 

three States shall be subject so far to be altered, that, if Congress shall hereafter find it expedient, they shall have 

authority to form one or two States in that part of the said territory which lies north of an east and west line drawn 

through the southerly bend or extreme of Lake Michigan. And, whenever any of the said States shall have sixty 

thousand free inhabitants therein, such State shall be admitted, by its delegates, into the Congress of the United 

States, on an equal footing with the original States in all respects whatever, and shall be at liberty to form a 

permanent constitution and State government: Provided, the constitution and government so to be formed, shall be 

republican, and in conformity to the principles contained in these articles; and, so far as it can be consistent with the 

general interest of the confederacy, such admission shall be allowed at an earlier period, and when there may be a 

less number of free inhabitants in the State than sixty thousand.  

Art. 6. There shall be neither slavery nor involuntary servitude in the said territory, otherwise than in the 

punishment of crimes whereof the party shall have been duly convicted: Provided, always, That any person escaping 

into the same, from whom labor or service is lawfully claimed in any one of the original States, such fugitive may be 

lawfully reclaimed and conveyed to the person claiming his or her labor or service as aforesaid.  

Be it ordained by the authority aforesaid, That the resolutions of the 23rd of April, 1784, relative to the subject 

of this ordinance, be, and the same are hereby repealed and declared null and void.  

Done by the United States, in Congress assembled, the 13th day of July, in the year of our Lord 1787, and of 

their soveriegnty and independence the twelfth.  

Source: 
Documents Illustrative of the Formation of the Union of the American States. 

Government Printing Office, 1927.  
House Document No. 398.  

Selected, Arranged and Indexed by Charles C. Tansill  
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Appendix F: Treaty of Guadalupe Hidalgo, 18481041

 

 
1041 Treaty of Guadalupe Hidalgo – ‘Treaty of peace, friendship, limits, and settlement between the United States of 
America and the United Mexican States concluded at Guadalupe Hidalgo.’ February 2, 1848.  Accessed 18 June 
2018.  www.mexica.net 

http://www.mexica.net/
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Appendix G: Gadsden Purchase Treaty, 18531042 

 

 
1042 Gadsden Purchase Treaty – Gadsden Purchase Treaty (December 30, 1853), accessed 10 June 2018, 
www.avalon.law.yale.edu. 

http://www.avalon.law.yale.edu/
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Appendix G: Last Report of John P. Clum 18771043 

 

 
1043 Clum, John P. ‘Collection of agency notes and personal correspondence, 1874-1877,’ (University of Arizona 
Special Collections, MS 284). 
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