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Contracting affordable housing
delivery? Residential property
development, section 106
agreements and other contractual
arrangements

Edward Mitchell

Introduction

Most development of land in England requires planning permission
granted by the relevant local planning authority (LPA).! LPAs tend to grant
planning permission subject to ‘conditions’ that control how, when and
where development can be carried out.? Alongside this, section 106(1) of
the Town and Country Planning Act (TCPA) 1990 gives LPAs the power to
enforce ‘planning obligations’ that a developer has entered into and that
apply further controls on how that developer uses and develops their land.
These obligations typically seek to impose different requirements than
those that would be sought through conditions attached to a planning
permission,® and developers can enter into these obligations either by
agreement with the relevant LPA or by making a ‘unilateral undertaking’.
This chapter focuses on planning obligations entered into by agreement
and refers to these as ‘section 106 agreements’. These agreements involve
a convergence, as Matthew White has put it, of ‘general contractual prin-
ciples . . . modified and supplemented by statutory provisions’.” They also
play an essential role in shaping the built environment in England, so are
an important subject for further analysis.

LPAs and developers applying for planning permission usually nego-
tiate and sign section 106 agreements before the LPA has decided whether
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to approve the developer’s application.® This raises a question, therefore,
about the extent to which proposed planning obligations can lawfully
influence an LPA’s decision-making when it is considering an applica-
tion for planning permission. To that end, regulation 122(2)(a) of the
Community Infrastructure Levy Regulations 2010 states that an LPA can
only consider proposed planning obligations when determining a plan-
ning application if the obligations are necessary to address impacts that
would make a proposed development ‘unacceptable’ in planning terms
and that would thus compel the LPA to withhold the grant of planning
permission.” Moreover, if a prospective developer does propose to provide
planning obligations in a section 106 agreement, regulation 122(2)(b)
and (c) of the 2010 Regulations states that the LPA can only take the pro-
posed obligations into account if those obligations relate both ‘directly’
and ‘fairly and reasonably . . . in scale and kind’ to the development. This
is to provide clarity for developers, before they begin negotiating with an
LPA, about the contributions that they might be expected to provide, and
to ensure that those contributions genuinely relate to appropriate town
planning matters.® In practice, many LPAs have longstanding formal poli-
cies stating that they will seek to use section 106 agreements to impose
controls on what those developers build or to secure contributions from
them towards the preservation or enhancement of local infrastructure,
services, facilities and amenities that either would be newly required
or would otherwise be adversely affected as a result of a development.®
These section 106 agreements are often intensely negotiated contracts
containing a ‘tightly drafted’ and intricate web of highly detailed arrange-
ments designed to govern how the developer delivers its obligations.*°
The system described above is not the only method currently used
in England for securing developer contributions to infrastructure or
other public policy goals. The government introduced a discretionary
levy in April 2010, called the Community Infrastructure Levy, which
LPAs can also use to fund local infrastructure projects by charging devel-
opers a locally set fixed-rate tariff.! This levy sits alongside the system
for securing planning obligations through section 106 agreements,
although fewer than half of English LPAs had adopted it by the end of
2019.'2 Moreover, the levy cannot be used to secure the delivery of so-
called ‘affordable housing’.'® LPAs seeking to secure affordable housing
delivery by property developers primarily do this through planning obli-
gations contained in section 106 agreements.'* However, the govern-
ment is, at the time of writing, proposing to change this by creating a new
Infrastructure Levy that LPAs will use to fund the delivery of affordable
housing and other types of infrastructure.’® Nonetheless, the contractual
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arrangements relating to affordable housing in section 106 agreements
will continue to shape the places where ordinary people live for some
years to come, as this chapter demonstrates. Studying these agreements
also provides novel and important insights into the substance of the con-
tractual arrangements that LPAs and developers make when negotiating
what a developer will build.

To investigate how section 106 agreements operate in practice, this
chapter presents a case study of the interlinked contractual arrangements
relating to affordable housing that were created for three residential
development projects. The projects studied here are unremarkable devel-
opments that happen all the time, everywhere in England, and were cho-
sen because of their everydayness. The developments are located in the
author’s home town and the author stumbled across their most striking
features by accessing the relevant LPA’s online planning database and by
reading documents relating to the developments. Nevertheless, the inter-
linking contractual arrangements governing affordable housing delivery
in these developments are, as this chapter shows, surprising because of
their complexity and their effect. This chapter reveals, therefore, that mun-
dane and small-scale housing delivery can produce highly technical and
highly formal legal agreements. By drawing upon Ian Macneil’s relational
contract theory, this chapter asks why LPAs and private-sector develop-
ers create this type of contractual arrangement and examines the power
dynamics that are visible in the contractual arrangements studied here.

The chapter proceeds as follows. The first section outlines existing
academic scholarship on the role of section 106 agreements in securing
the delivery of planning obligations. It then discusses scholarship that
critiques the use of private contracting to deliver public policy objectives.
It goes on to introduce and consider some applications of Macneil’s rela-
tional contract theory before explaining how Macneil’s ideas have already
been used to analyse some aspects of contemporary planning practice.
The second section examines the policy basis for affordable housing deliv-
ery in England and shows how current delivery methods cause instability
and tension. Against this background, the third section introduces the
contractual network that links affordable housing delivery at the three
developments studied here. It goes on to reveal how the private sector
developers constructing those developments used these contractual
arrangements to shape when, where and how they delivered affordable
housing. The fourth section illustrates how those arrangements cre-
ated a contractual network that had a ‘quality of bindingness’® that was
skewed in favour of the private developers delivering the developments.
The final section concludes by noting that, while it is well known that
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contractual arrangements between private companies and public bodies
do not always deliver underlying public policy objectives, this chapter
provides a means to understand why such uneven outcomes occur.

Critiquing the role of contract in delivering
planning obligations

Much of the scholarship over the last 30 years relating to section 106
agreements and planning obligations has focused on the theoretical
justifications and policy rationales for extracting planning obligations
from property developers.'” That scholarship examines how landowners,
planners and developers establish ‘negotiating frameworks’ within which
they shape development trajectories and determine the planning obliga-
tions that a developer will provide.'® Other work takes a more critical
approach, explaining that the negotiated nature of planning obligations
can create a tendency amongst councillors and planners to pursue vote-
winning developer contributions rather than obligations with a robust
planning justification.'® Recent critical commentary has also questioned
the prominence of ‘viability’ modelling and how this shapes the content
and delivery of planning obligations.?’ This work emphasises how viabil-
ity modelling often produces outputs that developers use to secure sig-
nificant reductions in the amounts of affordable housing that LPAs will
expect those developers to deliver and thus provides an important con-
textual basis on which this chapter builds.*

This chapter also develops another recent line of enquiry in legal
and town planning scholarship that examines the turn to private con-
tracting as the primary mode for the delivery of various public services
and that points to serious and longstanding deficiencies in those con-
tracting regimes. Mike Raco, for example, highlights how contracting
practices enable private companies to shape and then govern the imple-
mentation of urban development and town planning goals.?? According
to Raco, this form of governance ‘has become a more technical process,
managed by contract-writers, lawyers and accountants’?* The contracts
that emerge from this process tend often to be highly complex, opaque
instruments that ‘lock’ public bodies into relationships that do not always
deliver intended public policy objectives.?* This chapter offers a new
perspective on the turn to private contracting for the delivery of public
services by analysing both the content of particular contractual arrange-
ments and how those arrangements work in practice. Doing so provides
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a rare insight into the granular details of interlinked section 106 agree-
ments and reveals how LPAs and developers use contracts to establish
how, when and where those developers provide affordable housing.

The approach adopted in this chapter uses Macneil’s relational con-
tract theory to examine how these section 106 agreements actually work.
Macneil suggests that all contractual arrangements involve an interplay
of ‘common contract behavioral patterns and norms’.?* He also explains
that all contractual arrangements inhabit a point on a spectrum that has
more ‘discrete’ and ‘presentiated’ contractual behaviour at one pole and
entirely ‘relational’ contractual behaviour at the other.?® A fully discrete
arrangement will exist when contracting parties plan their relations in
full and then consent to and achieve the complete implementation of that
plan.?”” Presentiation is related to ‘discreteness’ and is ‘the bringing of the
future into the present’, which means that a fully presentiated contract
would entirely fix the contracting parties’ future dealings.?® However,
Macneil explains that the concept of a fully discrete, fully presentiated
contract ‘is entirely fictional’ because more ‘relational’ behaviours such as
solidarity, reciprocity and trust inevitably intervene whenever contract-
ing parties seek to create complex and long-term contractual relations.?
Macneil’s work shows, therefore, that it can be informative to analyse the
balance, in any given contractual arrangement, between more discrete
behaviour and more relational behaviour.*

Relational contract theory thus provides a framework for analys-
ing many types of contractual arrangements. For example, Peter Vincent-
Jones has used Macneil’s ideas to study contracting regimes that the
UK government created in pursuit of specific public policy objectives.*!
These regimes involved administrative contracts designed to regulate the
behaviour of central government departments and agencies, economic
contracts related to outsourcing and the quasi-market restructuring of
central and local government service provision, or social control con-
tracts imposed to regulate the behavioural interactions between state
agencies and ‘deviant’ citizens.** Vincent-Jones shows that these con-
tracting regimes rarely enabled the government to achieve its underlying
policy objectives.* A reason for this failure, according to Vincent-Jones,
was central government’s ‘top-down’ imposition of these contracting
regimes, which produced destabilising weaknesses in the relationships
between the contracting parties.>* These weaknesses flowed, Vincent-
Jones suggests, from the absence of more relational contractual behav-
ioural norms relating to fairness and reciprocity and a consequent lack
of trust or cooperation between the contracting parties.*® This chapter
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draws on Vincent-Jones’s insights to examine both matters of trust and
dependency in section 106 agreements and the unevenness of the rela-
tionships that shape and that are re-established in those agreements.
Relational contract theory has also already been utilised in schol-
arship examining aspects of urban development and planning practice.
Menno van der Veen and Willem Korthals Altes, for example, use
Macneil’sideas as a framework to offer important insights into the interac-
tion between formal contractual arrangements and the need for flexibil-
ity in the delivery of complex urban development projects.*® In addition,
this author has used relational contract theory to analyse contracts that
oblige LPAs to use their powers of ‘compulsory purchase’ to redistribute
ownership of private land and thus facilitate property development by
private developers.®” This work has illustrated how a type of ‘one-sided
flexibility’ in these contracts embeds an asymmetric power dynamic in
which LPAs become tied to a pre-determined course of action over which
their private-sector development partners exercise tight control.*® By
applying a similar approach to the analysis of the contractual arrange-
ments used to secure affordable housing delivery, this chapter shows
that those arrangements can appear to embody contractual behavioural
norms connected to discreteness and presentiation but that this appear-
ance can mask the complex dealings that take place behind the scenes to
shape how, when and where developers deliver affordable housing.

Planning policy, affordable housing and
section 106 agreements

It is generally accepted that a sizeable proportion of households in
England require subsidised housing because they would otherwise be
unable to access homes of an acceptable standard via the private hous-
ing market.’ The Government has sought to address this by using its
National Planning Policy Framework (NPPF) to advocate the delivery of
this ‘affordable housing’ by private property developers rather than pub-
lic bodies. The NPPF currently defines the concept of affordable housing
by reference to different ownership types, ranging from social rented*
and affordable rented*' through to mechanisms designed to enable occu-
piers either to acquire private ‘for-sale’ housing at discounted prices or
to rent that housing at discounted rates that are nonetheless higher than
those set for social or affordable rented housing.** The current NPPF uses
definitions of affordable housing that are similar to those contained in
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previous versions*® and which LPAs have largely incorporated into their
planning policies.*

The approach to affordable housing delivery advocated in the NPPF
relies upon property developers incorporating some affordable housing
alongside private market housing into the development projects they
build.* It has also enabled successive governments to pursue the creation
of ‘mixed communities’ through affordable housing delivery alongside pri-
vate market housing while simultaneously replacing public spending on
affordable housing with privately funded provision. This delivery method
draws upon the additional value created when a developer receives
planning permission for and constructs a new residential development
but depends, therefore, on the developer being able to project a profit
from a development before it will agree to provide affordable housing.*
Moreover, to ensure that LPA affordable housing policies do not prevent
new residential development proposals coming forward, the NPPF con-
tains detailed guidance on how LPAs should formulate those policies.

To establish the specific amount of affordable housing that they will
expect any given development to provide, the NPPF recommends that
LPAs should assess the overall need for housing of different sizes, types
and tenures in their areas.” However, the current NPPF then advises
LPAs that they should only require affordable housing delivery where a
proposed development will provide 10 or more dwellings in total.*® The
basis for this seems to be the government’s concern that the costs, in
terms of lost profit, of requiring smaller developments to provide afforda-
ble housing would make many of those developments ‘unviable’.*” Where
a developer does seek planning permission for a development of 10 or
more dwellings, the NPPF advises that LPAs should require the developer
to make at least 10 per cent of the total number of dwellings available as
affordable housing.’® LPAs should then, according to the NPPF, expect
developers to provide that amount of on-site affordable housing unless
the developer can ‘robustly justify’ either off-site provision or a financial
contribution to the LPA instead of providing actual affordable housing.*!

The use of the phrase Tobustly justified’ in the NPPF points to two
sources of tension in the formulation and implementation of affordable
housing policies. On the one hand, the NPPF states that all LPA policies,
including those relating to affordable housing, ‘should be underpinned
by relevant and up-to-date evidence’ that ‘take[s] into account relevant
market signals’ and that supports the proposed policies.>> The focus,
moreover, is on ensuring the ‘deliverability’ of an LPA’s development
plan for its area.>® This focus on ‘market signals’ and ‘deliverability’ has
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been present in every NPPF.>* The original NPPF, however, went further
and expressly advised LPAs to conduct ‘viability’ modelling to assess how
their policy proposals would affect the profitability of notional devel-
opment projects.”> While the NPPF is now less explicit about the need
for viability modelling to assess the prospect of competitive economic
returns to notional property developers, the effect of these practices has
often been to compel LPAs to prioritise private profit-making over pub-
lic housing need when formulating their affordable housing policies.*®
Alongside this, controversies involving viability modelling practices have
also arisen from the ways that LPAs have implemented those policies in
response to individual applications for planning permission.”” The NPPF
has stated, in all its iterations since 2012, that LPAs should not expect
a specific development to provide affordable housing if the developer
produces verifiable evidence showing that affordable housing delivery
would reduce the development’s profit-making potential to an extent
that would threaten overall delivery.>® At times, this has created what
Antonia Layard calls a ‘duel of the spreadsheets’ when developers and
LPAs separately seek to establish the mix of housing that a given develop-
ment should provide.*’

LPAs create the contested policy framework for affordable hous-
ing delivery in their development plan documents and, as should be
expected given that LPAs use assessments of both local housing need and
local economic conditions when formulating their policies, the content
of affordable housing policies tends to vary from one LPA to the next.
Nevertheless, LPA policies have consistently stated that, when a devel-
opment proposal does trigger a requirement to provide affordable hous-
ing, LPAs will usually only grant planning permission if the developer
signs a section 106 agreement that purports to impose binding duties
on the developer to provide that housing.®® Studying the actual commit-
ments contained in section 106 agreements thus sheds new light on the
processes through which LPAs and developers establish how, when and
where to deliver affordable housing.

Affordable housing delivery: contracting options
for people in housing need

Recent legal and planning scholarship on affordable housing delivery
has tended to overlook the actual content and operation of clauses relat-
ing to affordable housing in section 106 agreements. By examining three
interlinked residential development projects, this chapter demonstrates
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the extent to which the contractual arrangements between private
developers and LPAs can grant those developers control over afford-
able housing delivery. The first development studied here involved the
construction of 110 dwellings on land adjacent to Brook Street, in the
centre of Colchester (the Brook Street development).®* Brook Street is
a narrow residential street that acts as a major thoroughfare for vehic-
ular traffic.? It is also an Air Quality Management Area, which means
that required air quality standards are neither being nor are likely to be
achieved in the area.®® Colchester Borough Council (Colchester Council)
granted Mersea Homes Limited (Mersea Homes)®* planning permission
for the Brook Street development in April 2006.% Prior to the grant of
planning permission, Colchester Council and Mersea Homes had made
a section 106 agreement, which, among other things, stated that Mersea
Homes would provide four affordable homes as part of the Brook Street
development.®® The Brook Street planning permission was originally
due to expire in April 2011 but, in 2010, Mersea Homes applied for, and
Colchester Council approved, an extension of that expiry date to April
2014. The reasons for this extension are outside this chapter’s scope, but
contractual arrangements made for the Brook Street development fol-
lowing that extension shaped affordable housing delivery both at Brook
Street and elsewhere in Colchester.

On 29 May 2013, Colchester Council, Mersea Homes and Hills
Residential Construction Limited (Hills)®” signed a supplementary sec-
tion 106 agreement for the Brook Street development (the first Brook
Street 2013 agreement). This agreement noted that Mersea Homes
owned the Brook Street site at that time, but that Hills would soon
acquire ownership of 55 per cent of it. The agreement then stated that
the two developers had agreed to provide an extra 21 affordable homes
at Brook Street. These extra dwellings were, however, only part of an
overall commitment by the two developers to provide an additional 68
affordable homes at Brook Street.®® This would increase the total amount
of affordable housing to 72 dwellings, which would represent 65 per cent
of the total number of dwellings to be constructed. Colchester Council’s
local development plan documents state that developments of this size
should provide 20 per cent affordable housing,® so the council and the
two developers had agreed an affordable housing amount that was far
higher than that required in the council’s affordable housing policies.

However, on 29 May 2013, Colchester Council, Mersea Homes and
Hills had also signed a separate contract made pursuant to section 1(1) of
the Localism Act 2011 (the second Brook Street 2013 agreement).”® The
reference here to the Localism Act 2011 is striking because it indicates
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that the second agreement was probably not a section 106 agreement.
Local authorities derive their power to make contracts from statute.
Section 111 of the Local Government Act 1972 permits local authori-
ties to make contracts that enable them to perform their statutory func-
tions, whereas section 106 of the TCPA 1990 gives LPAs more specific
powers to make contracts securing the delivery of planning obligations.
Section 1(1) of the Localism Act 2011 confers a much broader power,
allowing local authorities to ‘do anything that individuals may generally
do’. Subsequent case law confirms that this entitles local authorities to
make contracts that do not relate directly to the performance of their
statutory functions.”* Since the second Brook Street 2013 agreement was
probably not a section 106 agreement, the council could not consider the
obligations therein when determining applications for planning permis-
sion relating to either the Brook Street development or any other devel-
opments. This also means that the duties imposed on the developers in
the second Brook Street 2013 agreement would be enforceable against
Mersea Homes and Hills but not against anyone who subsequently
acquired ownership of the development site from them.”? Similarly, it
means that the rights created in the second agreement were personal to
the two developers but were nonetheless binding on Colchester Council.
Finally, it also means that Colchester Council was not obliged to keep a
public record of the second agreement and, since the council also appears
to have chosen not to include it in its online planning database, the sec-
ond agreement’s existence was seemingly hidden from view.”

Despite Colchester Council’s decision not to publish the second
Brook Street 2013 agreement, it is possible to piece together its purpose
by examining the other developments discussed in this case study. The
second development considered here is called ‘Chesterwell’.”* It is signifi-
cantly larger than the Brook Street development and will provide around
1,600 new residential dwellings, a new primary school, a new second-
ary school and other local services, facilities and amenities on the edge
of Colchester.”” Mersea Homes and Countryside Properties (UK) Limited
are constructing the development in a series of phases. The whole devel-
opment, according to Mersea Homes, ‘combines beautiful green spaces,
timeless design and modern amenities to offer the perfect backdrop to
family life’.”° Mersea Homes and Countryside Properties jointly applied
for ‘outline’ planning permission for Chesterwell in 2012. Developers
often seek outline rather than ‘full’ planning permission when they want
to obtain confirmation from an LPA that it regards a development pro-
posal as acceptable ‘in principle’.”” A developer seeking to proceed with a
development that has outline planning permission must, however, make
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subsequent ‘reserved matters’ applications before they can start build-
ing.”® In those reserved matters applications, the developer usually seeks
approval for the specific details of either a phase of a development or a
whole development, so an application for outline planning permission
is a logical early step for a developer proposing to build a large project
in a series of phases. A developer applying for full planning permission
should, by contrast, provide all the reports, drawings, plans and other
documents that an LPA needs to permit a developer to start building.”

Mersea Homes and Countryside Properties jointly made a section
106 agreement with Colchester Council for Chesterwell in June 2014
(the Chesterwell agreement),®® and the council then granted outline
planning permission. The Chesterwell agreement contains affordable
housing obligations alongside a wide range of other planning obliga-
tions. While the agreement governs the delivery of obligations for the
whole Chesterwell development, Mersea Homes obtained reserved
matters approvals for, and has been constructing, phases one and two.
Mersea Homes is also constructing phase four but has, at the time of
writing, been in dispute with Colchester Council over vehicular access
for that phase. Countryside Properties is constructing phase three. This
chapter focuses on phase two, which would provide 146 dwellings in
total, of which, according to the Chesterwell agreement, 22 should have
been affordable homes.

The third development discussed here is taking place at the disused
Rowhedge port (the Rowhedge development).®! On 11 March 2016, Hills
applied to Colchester Council for permission to construct 86 dwellings on
part of that site. Hills describes this development as ‘an idyllic riverside
village’ encapsulating ‘all the finer details of everyday life’.?> Colchester
Council’s planning committee approved the grant of planning permission
subject to the council, the developer and Essex County Council signing a
section 106 agreement obliging the developer to provide on-site afford-
able housing alongside various other planning obligations. In November
2016, Colchester Council, the county council, a company that is part of
the Hills group®® and other interested parties duly signed a section 106
agreement (the Rowhedge agreement)®* and Colchester Council granted
planning permission.

The Rowhedge agreement’s affordable housing clauses provide a
key insight into the network of contractual arrangements that link afford-
able housing delivery at these developments. The Rowhedge agreement
obliges Hills to provide affordable housing but creates a contractual right
for the developer to elect either to provide the 17 affordable homes that
Colchester Council’s planning policies would ostensibly require, or to
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provide only two affordable homes.®> An outsider trying to understand
this contractual right to elect must follow a series of cross-references
leading from the Rowhedge agreement back to the second Brook Street
2013 agreement. The Rowhedge agreement states that, in the second
Brook Street 2013 agreement, the council and the two developers agreed
that the over-supply of affordable housing at Brook Street meant that the
two developers had earned something called ‘the Brook Street Affordable
Housing Allowance’. This allowance derived from the actual floorspace
of the additional Brook Street affordable housing and would be allocated
to the two developers in separate portions equivalent to their respective
land interests on the Brook Street site.®® Mersea Homes and Hills could
thus apply their respective shares of the allowance to other developments
in Colchester Council’s area, meaning that the developers had a contrac-
tual right to deviate from the council’s affordable housing policies on
those other developments.

Nicky Morrison and Gemma Burgess have suggested that one of
the advantages to LPAs of the use of section 106 agreements is that they
can secure affordable housing delivery in places where that type of hous-
ing would not otherwise be available.®” This principle underpins current
affordable housing policy in England and is designed to ensure the crea-
tion of mixed communities consisting of housing of different types and
tenures. The effect of the contractual arrangements discussed here, by
contrast, was to enable two private developers to supply extra affordable
housing on one of the most polluted streets in Colchester in exchange for
the opportunity to elect to supply less of that housing at more upmarket
developments elsewhere in the area. Consequently, the arrangements
discussed here seem to have produced a contraction in the range of
potential living spaces available in Colchester for people in housing need
while granting private developers significant freedom to choose when,
where and how they would deliver that housing.

Prescription and choice in contracts for affordable
housing delivery

The contractual arrangements discussed here gave the respective develop-
ers a right to elect when, where and how they would deliver affordable
housing. This section now shows how that right interacted with the com-
plex and technical clauses relating to affordable housing delivery in the
Chesterwell and Rowhedge section 106 agreements. It does this by first
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analysing the affordable housing provisions in the Chesterwell agreement
and then examining the equivalent provisions in the Rowhedge agreement.

Mersea Homes chose to apply its share of the Brook Street allow-
ance to the second phase of the Chesterwell development.®® However,
the Chesterwell agreement does not indicate that Mersea Homes had this
option available to it. Instead, the Chesterwell agreement states that the
developer of any phase of the development should ensure that at least
15 per cent of the total number of dwellings to be constructed for that
phase should be affordable housing. Of that 15 per cent, the agreement
states that two-thirds should be affordable rented and that the remainder
should be available for purchase or rent at prices or rates that are higher
than affordable rented housing but lower than market prices or rates. To
achieve this, the agreement obliges the developer to confirm the number
and sizes of affordable homes to be provided in a phase whenever they
make a reserved matters application for that phase. The agreement then
states that the council can respond by either commenting upon, amend-
ing or approving an affordable housing proposal within 60 working days
of receipt, or the council can request a monetary contribution from the
developer towards off-site provision of some, but not all, of the required
on-site affordable housing. If the council does request a monetary contri-
bution, the agreement states that the developer must provide it. On the
other hand, the agreement expressly states that the council cannot require
an alternative affordable housing mix that would ‘adversely affect’ the
viability of either a phase of the development or the whole development.

Once the developer and the council agree an affordable housing
proposal for a Chesterwell phase, the Chesterwell agreement also con-
tains further obligations that manifest as a series of staging posts. Stage
one of the affordable housing delivery mechanism in the Chesterwell
agreement states that the developer will not permit the occupation of
more than 40 per cent of the market dwellings in a phase until it has
exchanged a contract with a registered affordable housing provider for
the transfer to the provider of half the affordable housing in that phase.
Stage two states that the developer will not permit the occupation of more
than 80 per cent of those dwellings until it has arranged the transfer of
the remainder of that phase’s affordable housing. Finally, the agreement
states that the developer will not begin a new phase of the development
until all the affordable housing in an earlier phase is ready for occupation.
However, if the developer fails to reach an agreement with a registered
affordable housing provider for the transfer of the affordable housing for
a phase on terms that the developer deems acceptable, the developer can
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instead sell all the affordable housing required for that phase at full price
on the open market. In those circumstances, the agreement states that
the developer should pay a ‘fallback’ monetary contribution to the coun-
cil in an amount equivalent to 20 per cent of the market value of those
dwellings before it permits the occupation of more than 85 per cent of
the market dwellings in that phase.

If, as Macneil suggests, contractual behaviour inhabits a point on a
spectrum between highly relational behaviour and highly discrete behav-
iour,® the affordable housing delivery mechanism described above looks
like an attempt to maximise the ‘discreteness’ of the contractual arrange-
ments for the Chesterwell development. Morrison and Burgess have noted
that attempting to secure affordable housing delivery through section
106 agreements causes tension between LPAs and property developers,”
so it is perhaps unsurprising that Colchester Council and Mersea Homes
tried to plan mechanisms that had a strong ‘quality of bindingness™* and
that left very little room for ‘tacit assumptions’ about how each party
would behave.”? However, this reveals a contracting regime in which the
parties seem to have been unwilling to place trust in the choices that their
partners might make. While Vincent-Jones explains that individuals and
organisations usually create contractual arrangements to achieve mutu-
ally beneficial outcomes,” he also argues that those arrangements that
do not support contractual behavioural norms relating to trust and coop-
eration can tend to minimise the potential for any joint welfare maximi-
sation.’* Moreover, this author has shown elsewhere that the ‘quality of
bindingness’ running through the contractual arrangements made for
town planning processes is often skewed against LPAs.?® This unbalanced
power dynamic also emerges here in the way that the Chesterwell agree-
ment purports to control precisely what Colchester Council can do when
it receives an affordable housing proposal for a Chesterwell phase. The
express prohibition in the Chesterwell agreement of any action that might
undermine development viability is particularly striking, and reflects a
broader mismatch in the way that the contractual arrangements used in
town planning processes tend to reduce the range of actions open to LPAs
while giving private developers the tools to predict and control precisely
what an LPA will do. On the other hand, where there is flexibility in the
contractual arrangements for the Chesterwell development, that flex-
ibility favours the developer. According to the terms of the Chesterwell
agreement, phase two should have provided 22 affordable homes, of
which 14 would be affordable rented and eight would be for purchase or
rent at prices or rates that are higher than affordable rented housing but
lower than market prices or rates. Instead, Colchester Council agreed that

TAKING ENGLISH PLANNING LAW SCHOLARSHIP SERIOUSLY



Mersea Homes, by applying its share of the Brook Street allowance to the
second Chesterwell phase, was entitled to provide only eight affordable
homes, of which none would be affordable rented.”® Consequently, there
is a striking contrast between the substance of the Chesterwell agreement
and the actual effect of the contractual arrangements between Mersea
Homes and Colchester Council. The existence of this substantial freedom
to choose was thus largely hidden from public view.

Hills elected to apply its share of the Brook Street allowance to
the Rowhedge development,’” although the Rowhedge agreement does
expressly acknowledge that Hills had this choice available to it. The
Rowhedge agreement states that, if Hills did choose to use its allow-
ance, it would need to provide two affordable homes instead of the 17
affordable homes that would otherwise be required. Alongside this,
the agreement then contains affordable housing clauses that would
apply regardless of the amount of affordable housing that the developer
elected to deliver. These clauses create a series of staging posts akin to
those described above in the Chesterwell agreement and appear to have
been carefully planned to restrict the future choices available to the par-
ties. By comparison, the cross-references in the Rowhedge agreement
to the Brook Street allowance are jarringly imprecise. For example, the
agreement states that the Brook Street allowance

effectively provides [the two developers] with the opportunity to
transfer all or part of their affordable housing requirement from
[their] other development sites (one of which is [the Rowhedge
development]) to their development at Brook Street, Colchester.

The language used in section 106 agreements tends to be ‘tightly drafted’
and, where possible, based onwording thathasbeen testedinearlieragree-
ments and incorporated into standard clauses which are then available
for subsequent agreements.”® However, the use of the word ‘effectively’ in
the Rowhedge agreement in relation to the Brook Street allowance sug-
gests that Colchester Council and Hills were either unable or unwilling to
speak directly about what they had created. They may have been unable
to speak directly about the implications of the allowance because they
had created a novel network of contractual arrangements and were grap-
pling to find the appropriate words to describe it. Alternatively, this may
have been a product of reflexive hesitancy flowing from an awareness
that the arrangements reshaped affordable housing delivery in ways not
envisaged in either central government guidance or Colchester Council’s
planning policies.
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This discussion of affordable housing delivery at the Chesterwell
and Rowhedge developments shows that aspects of the contractual
arrangements did allow the developers more flexibility than might have
been expected given the rigid structure of the formal contract documents.
Macneil has observed that reciprocal flexibility is essential for durable
contractual relations,” and Tom Dobson has explained that effective
town planning often requires LPAs to be willing to use planning obliga-
tions and section 106 agreements in creative ways.'”” The network of
contractual arrangements studied here suggests that Colchester Council
does take a flexible approach to what it can do with its formal contracts.
However, this creative contractual behaviour produced an over-supply of
affordable housing on a polluted street in the centre of Colchester and
an under-supply at more upmarket developments elsewhere in the area.
The contracting regime within which these arrangements were created is
also one which, using Marc Galanter’s well-known terminology, favours
those developers who are ‘repeat players’ and who can use the longev-
ity of their relationship with an LPA to influence the implementation of
affordable housing policies.!** These findings thus show how developers
can use contractual arrangements to establish control over when, where
and how they provide affordable housing. They also demonstrate how
dependency, mistrust and the pursuit of this control can shape the con-
tracts used in town planning processes and enable developers to manipu-
late contemporary town planning decision-making.

Conclusion

In simple quantitative terms, the loss of affordable housing at the
Rowhedge and Chesterwell developments may not seem too serious.
After all, the developers involved in those developments had to deliver
extra affordable housing elsewhere before Colchester Council would per-
mit a deviation from its policies on affordable housing delivery. However,
the point of this chapter is to highlight the small things that different types
of contractual arrangements do to shape the places where ordinary peo-
ple live. It is well known that private property developers attempt to use
viability modelling practices to ensure that they do not have to provide
affordable housing as part of their development projects.'°> The develop-
ments discussed in this case study now show that well-connected devel-
opers can also deploy a complex network of partially hidden contractual
arrangements to create a type of one-sided flexibility that enables them
to compel LPAs to bend their rules relating to affordable housing. This
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unbalanced power dynamic is a familiar consequence of the contractual
arrangements used in contemporary planning practices.'%® The outcomes
are also an inevitable product of the turn to quasi-market solutions to
deliver public policy goals and are part of a trend that Raco,'** Linda Fox-
Rogers and Enda Murphy'® and this author!°® have already analysed in
relation to planning and that Vincent-Jones has examined in relation to
public contracting more generally.’”” Macneil, albeit in a different con-
text, also notes that specialisation often begets a relationship of depend-
ency that can shape contractual behaviour.'® It is thus unsurprising that,
when LPAs rely on private developers to provide affordable housing,
those developers will seek to create contractual arrangements that ena-
ble them to choose when, where and how they fulfil their public policy
obligations. Nevertheless, this case study provides new perspectives on
opportunism and the pursuit of control in town planning processes and
shows how developers can create flexibility even amidst highly formal
contractual behaviour. It also highlights the need for a robust study of
both the contractual arrangements that other LPAs make to secure afford-
able housing delivery and the granular details of section 106 agreements
produced for other types of property development.
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Planning is at the heart of the response to many of the significant challenges of our time, from
the climate and environmental crises to social and economic inequalities. It is embedded in,
as well as partially constituting, our democratic systems, so that the challenges of democratic
decision-making in a complex society cannot be avoided when thinking about planning.
Planning law raises some of the most fundamental questions faced by legal scholars, from the
legitimacy of authority to the relationship between public and private rights and interests. And

yet, planning law has been relatively neglected by legal scholars.

The objective of Taking English Planning Law Scholarship Seriously is to create space for
planning law scholarship in all of its variety, and for curiosity about law in all of its complexity.
The chapters reflect this diversity and complexity, covering a range of the objects of planning
(from housing to energy to highways) and a multiplicity of planning tasks and tools (from

compulsory purchase to contracting to planning inquiries).
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