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Abstract

Irish citizens living in the United Kingdom (UK) enjoy a privileged immigration status, which in
turn facilitates access to a number of economic and social rights, perhaps most importantly a
right to—and thereby rights in—work. European Union (EU) law played an important role in
facilitating the latter, but with freedom of movement and the right to work of Irish citizens now
dependent on the Common Travel Area (CTA) and associated legislative protections. This art-
icle argues that the CTA constitutes a workers’ rights ‘intervention’, which necessitates a
clearer articulation of how this instrument fits within the wider context of post-Brexit UK
employment law, including the rights deriving from the withdrawal arrangements governing
the UK’s departure from the EU. There are a number of asymmetries in the CTA that under-
mine its value as an employment rights conduit. Brexit, it is argued, has led to further fragmen-
tation of the category of ‘Irish citizen’ in the UK, despite the purported recent recognition of
such citizens as a distinct class within UK immigration law. More significantly, the CTA lacks
normative purpose, and is a rather weak employment law instrument, in that it represents no
more than a facilitation of national legislative intervention to ensure (roughly) equivalent treatment
between British and Irish citizens in matters of employment (among other economic and social
rights). The current CTA arrangements are thereby devoid of any underpinning (social) objectives
or values and lack explicit recognition of their role as a facilitator of access to fundamental economic
and social rights. Non-political, and rights-based conceptions of social citizenship are suggested as
potential normative groundings for the CTA and derived (employment) rights in the absence of
the protective framework offered by EU free movement and labour law.
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l. Introduction

Irish citizens living in the United Kingdom (UK) enjoy a privileged immigration status, which in
turn facilitates access to a number of substantive rights, notably the right to—and rights in—work."
These rights may be accessed by citizens from elsewhere, but the protections offered to UK and
Irish citizens under the Common Travel Area (CTA) and related instruments, are characterised
by their (essentially) reciprocal nature, as well as the absence of requirements to obtain permission
to enter, reside, or to work. These reciprocal arrangements reflect a long history of worker migra-
tion, colonisation, economic necessity, and more recently, a joint interest in the preservation of
peace in Northern Ireland.? Until Brexit, the employment rights granted to Irish citizens in the
UK were further reinforced by EU rules governing the free movement of workers, as well as the
substantive provisions of Union labour law, but are now entirely dependent on the CTA and asso-
ciated legislative protections.

Analysis of the CTA, to date, has mostly been confined to its implications for immigration and
border controls.® There is also recognition of the weaknesses of the existing regime, including the
fact that the CTA by-and-large grants rights to British and Irish citizens only.* The manner in which
the CTA has been accommodated within EU law has also been examined.” Less attention has been
paid to the substantive rights of Irish citizens in the UK, although these are beginning to garner aca-
demic scrutiny, particularly in the context of the risks posed by Brexit.® This article assesses the
implications of Brexit for an important substantive area of protection deriving from the CTA,
namely employment rights, by examining the manner in which the legal protections granted to
the rights of Irish workers in Great Britain can be (re)conceptualised post-Brexit, particularly in
the absence of the protective framework provided by EU free movement and labour law.

While there have always been a number of asymmetries embedded within the CTA, Brexit has
further emphasised the fragility of these arrangements, resting as they do on rather ad hoc legislative
interventions, with the right to work essentially being constructed on the basis of exemptions from
domestic immigration law. EU law has never directly regulated the CTA, but it did play a signifi-
cant role in facilitating the free movement of workers.” It was not, therefore, an exaggeration to

1. Explanatory Notes to the Immigration and Social Security Co-Ordination (EU Withdrawal) Bill, 4 March 2020; The
Irish-born population of England and Wales, as of the 2021 census was 523,014.

2. John Coakley, ‘The British-Irish Relationship in the Twenty-First Century’ (2018) 17 Ethnopolitics 306, 318; Enda
Delaney, Demography, State, and Society: Irish Migration to Britain, 1921-1971 (Liverpool University Press 2000).

3. Bernard Ryan, ‘The Common Travel Area between Britain and Ireland’ (2001) 64 MLR 885, 860; Elizabeth Meehan,
‘Free Movement between Ireland and the UK: From the “Common Travel Area” to the Common Travel Area’,
Studies in Public Policy: 4, The Policy Institute, 2000.

4. Tobias Lock, ‘Citizenship beyond Irish and British’ in Christopher McCrudden (ed), The Law and Practice of the
Ireland-Northern Ireland Protocol (CUP 2022) 194; Graham Butler, ‘Not a “Real” Common Travel Area: Pachero v
Minister for Justice and Equality’ (2015) 54 Irish Jurist 155.

5. Elaine Fahey, ‘A Jagged-Edged Jigsaw: The Boundaries of Constitutional Differentiation and Irish-British-Euro
Relations after the Treaty of Lisbon’ in Martin Trybus and Luca Rubini (eds), The Treaty of Lisbon and the Future of
European Law and Policy (Edward Elgar 2012) 133.

6. Imelda Maher, “The Common Travel Area’ in McCrudden (n 4) 173; Michael J Walsh, *The Common Travel Area: Past,
Present and Future after Brexit’ (2019) 18 Hibernian LJ 23; Imelda Maher, ‘Crossing the Irish Land Border after Brexit:
The Common Travel Area and the Challenge of Trade’ (2018) 11-12 Irish Yearbook of International Law 51; Sylvia de
Mars and CRG Murray, ‘With or Without EU? The Common Travel Area After Brexit’ (2020) 21 Ger Law J 815; Sylvia
de Mars and others, ‘Discussion Paper on the Common Travel Area’ (2018) IHREC and NIHRC.

7. Graham Butler and Gavin Barrett, ‘Europe’s “Other” Open-Border Zone: The Common Travel Area under the Shadow of
Brexit’ (2018) 20 CYELS 252, 271.
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suggest that Brexit posed (poses) an existential risk to the CTA itself.® Despite the special reciprocal
status granted to UK and Irish citizens, there are obvious tensions between the desire to maintain a
(relatively) open border between the UK and Ireland and the general thrust of Brexit, which was
pitched as taking back control of immigration policy and ultimately, of who is permitted to work
in the UK.

Irish citizens who obtained post-Brexit settled status can continue to rely on their EU-derived
rights as preserved by the EU-UK Withdrawal Agreement (WA), while those who did not obtain
such status, or who arrive in the UK from January 2021 onwards, will need to rely on domestic
legislation in order to enforce their substantive rights. As such, Irish citizens may have been
well advised to apply for settled or pre-settled status in the face of the British Government’s insist-
ence that this was not necessary. The consequence of this advice was to leave a substantial group of
EU citizens essentially outside the scope of the worker protections offered by the Withdrawal
Agreement. At the same time, Brexit—and the consequent removal of the direct influence of EU
labour rights over the domestic legal system—has, somewhat paradoxically, and albeit indirectly,
reinforced the employment rights of Irish workers under the CTA by: (1) necessitating domestic
legislative intervention reaffirming the special immigration status of Irish citizens, which in turn
facilitates access to the right to work; and by (2) the inclusion of provisions within the Trade and
Cooperation Agreement (TCA) governing the consequences of labour rights divergence between
the EU and the UK. Neither development provides a convincing account as to why the right to—
and thereby rights in—work of Irish citizens in the UK should be granted particular protection in
the absence of joint (EU) citizenship and autonomous Union law conceptions of ‘worker’ status.’

The rights of Irish workers are here discussed in two senses, namely: (1) the right to work under
the CTA, which ultimately derives from Irish citizenship, albeit that this right is protected within
UK immigration law; and (2) the protection of employment rights of (all) workers within domestic
employment law, and which has repercussions for the quality of protections offered under—and
thereby the reciprocal nature of—the CTA. Immigration arrangements such as the CTA have
clear implications for the right to work and rights in employment, as well as for wider economic
and social rights enjoyed by workers.'® The CTA is perhaps an unusual immigration law instru-
ment, in that it is intended largely to be facilitative rather than restrictive of immigration and
access to employment, albeit for a particular citizen group. This necessitates a clearer articulation
of how the CTA and related legislative instruments fit within the broader context of the post-Brexit
employment law landscape.

The rights afforded to Irish citizens living in the UK have always lacked transparency, and con-
tinue to be scattered across various legal instruments and international agreements, leading to dis-
tinctions between categories of Irish citizen, despite more recent legislative efforts to recognise their
distinct, and thereby unified status as a class, within UK law."" It is argued here that the weaknesses
in the existing arrangements undermine the value of the CTA as a social rights conduit. In particu-
lar, the CTA has implications for the concept of worker solidarity and the universality of employ-
ment rights, by granting preferential—albeit indirect—access to employment for a distinct category
of non-citizen. Marshall’s theory of ‘social citizenship’ is proposed as a means of resolving some of

8. Coakley (n 2) 306.

. Case C-53/81 Levin ECLI:EU:C:1982:105.

10. Cathryn Costello and Mark Freedland (eds), Migrants at Work: Immigration and Vulnerability in Labour Law (OUP
2014).

11. Bernard Ryan, ‘Recognition After All: Irish Citizens in Post-Brexit Immigration Law’ (2020) 34 JIANL 284.

o
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these contradictions, by providing the CTA with a clearer purpose in the absence of the normative
framework offered by EU law governing the free movement of workers.'? Social citizenship, as
reconceptualised in the context of the transnational CTA, is suggested as a potential grounding
for the CTA and derived rights as ‘social’ rights interventions, within the wider context of the dis-
integration of the EU-derived labour rights protections that once underpinned the UK-Ireland
relationship.

Work, and the ability to move to obtain employment, have long been central to the relationship
between Great Britain and Ireland, while employment law is perhaps the substantive field that is
most vulnerable to change in the absence of the interpretative and review standards provided by
EU labour rights, and the attendant oversight of the Court of Justice of the European Union
(CJEU). Thus, while a reconceptualisation of the CTA as a social rights instrument can encapsulate
the full range of economic and social rights enjoyed by Irish citizens in the UK, employment rights
have particular resonance given their ultimate derivation from domestic immigration, and thereby
citizenship, status, but also in their particular fragility in the face of greater divergence between the
EU and the UK post-Brexit. More broadly, the relationship between citizenship and employment
rights also has implications for transnational worker mobility, with relevance for wider debates
as to the relationship between ‘work’ (workers) and ‘citizenship’ (citizens), including within the
context of EU labour law."?

The article is structured as follows. Part II explores the sources of rights of Irish citizens in the
UK as they derive from the CTA arrangements, domestic immigration law and latterly the
Withdrawal Agreement. It is argued that domestic law exhibits a number of deficiencies compared
with EU (withdrawal) law when it comes to the protection of residence status and substantive rights
deriving from citizenship or worker status. Part III explores fragmentations in the protection of the
substantive employment rights conferred under the CTA, as well as the fragmented conceptions of
Irish citizenship that have emerged in relation to these sources of rights post-Brexit. These fragmen-
tations are examined through the lens of rights to (and in) work, to demonstrate the unstable foun-
dations upon which these rights have been constructed, despite Irish citizens being entitled to
essentially the same employment rights granted to British citizens. In particular, it is argued that
Brexit has created fragmentations in the normative values supporting the employment rights of
Irish citizens in the UK, and which expose these rights to further changes, as the UK and EU
begin to diverge in the level of employment rights protections granted after Brexit. To resolve
these fragmentations in the protection of workers’ rights, a new normative underpinning is proposed
for the CTA, reinforced by overarching values such as social citizenship rights that go beyond existing
transactional foundations of the sources of CTA-derived rights, and which are illustrative of the
complex relationship between immigration law, ‘citizenship’, and access to employment.

Il. The sources of rights of Irish citizens in the United Kingdom

A. The Common Travel Area and domestic immigration arrangements

Since the Irish State was established in 1922, efforts have been made to reconcile the unique
position of Irish citizens in the UK with Ireland’s status as an independent nation. The rights

12. T H Marshall, Citizenship and Social Class: And Other Essays (CUP 1950).
13. Jennifer Gordon and RA Lenhardt, ‘Rethinking Work and Citizenship’ (2008) 55 UCLA LR 1161; Niamh Nic
Shuibhne, ‘The Resilience of EU Market Citizenship’ (2010) 47 CMLRev 1597.
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of Irish citizens within UK law have since depended on a combination of the arrangements
governing the CTA and domestic (immigration) law. The CTA emerged in its modern incarna-
tion in 1952 as the result of negotiations between Ireland and the UK—with the addition of the
Isle of Man and the Channel Islands—and has influenced the special reciprocal legal status for
nationals of each of these component territories residing elsewhere within the CTA.'* The CTA
is notable for its longevity, having outlasted wartime and terrorism-related restrictions, and
with the substantive economic and social rights which derive from the CTA remaining
largely intact in the face of past anti-Irish sentiment in Great Britain, which included discrim-
ination in access to employment.'’

There are several rationales that have been suggested for the initial development of the CTA,
namely: the administrative cost of extending UK immigration law to Irish nationals; the political,
social, and economic difficulties associated with policing the Irish border; the impracticality of
immigration controls; and finally, the need to recruit Irish labour after the Second World War.'®
The alternative to controls on the Irish land border, would be controls within the UK itself,
which, despite having been introduced between the entire island of Ireland and Great Britain
during World War II, would likely be unacceptable to unionists in Northern Ireland. For a long
time, therefore, Irish citizens were granted special status under UK nationality law, but remained
subject to UK immigration law, albeit that entry from Ireland was not controlled.'” From an
Irish perspective, the importance of the CTA primarily lies in its facilitation of the absence of con-
trols on movement between the UK and Ireland, notably at the land border. At the same time,
largely unrestricted emigration to the UK provided an outlet to address unemployment within
Ireland, albeit one with attendant economic, cultural, and social costs for the nascent Irish State.'®

There is no single, legally binding international Treaty establishing the CTA. From the outset,
these arrangements have instead rested on an unstable and informal foundation.'® The term
‘Common Travel Area’ is itself somewhat of a misnomer in that it is not ‘common’ at all, with
the arrangements instead reflective of varying degrees of reciprocity, and with differing instruments
chosen to protect substantive rights in UK and Irish law. Similarly, the CTA is not exclusively a free
‘travel’ arrangement in that it also facilitates access to substantive (economic and social) rights.
Finally, the CTA is not an ‘area’ as such, in that it is largely for the benefit of British and Irish citi-
zens only.?° Different rules apply to non-CTA nationals, who require permission to enter the UK
under immigration rules, although controls on entry to Great Britain from Ireland are unlikely.?'
The Home Office describes the CTA as an ‘administrative arrangement’, which is ‘implemented
in UK domestic law and statute’.®* It has also been referred to as an area in which ‘internal
borders are subject to minimal or non-existent border controls’.?*> Only rarely, however, have the

14. Art 3 Aliens Order 1953 (SI 1953/1671).

15. Meehan (n 3) 10.

16. Ryan (n 3) 860.

17. ibid 860, 861.

18. John Fitzgerald, ‘One Island, Two Labour Markets’ (2022) 2 Irish Studies in International Affairs 316.

19. Butler and Barrett (n 7) 254.

20. ibid 272; Art 3 Aliens (Amendment) (No 3) Order 1997 (SI 1997/227).

21. Terry McGuinness, Melanie Gower and Hannah Wilkins, “The Common Travel Area, and the Special Status of Irish
Nationals in UK Law’, House of Commons Library Briefing Paper No 7661, 16 October 2019 5; Josie Laidman,
‘Will I need Electronic Travel Authorisation to enter the UK?’, Free Movement Blog, 15 June 2023.

22. Home Office, ‘Common Travel Area’, 14 April 2020.

23. McGuinness, Gower and Wilkins (n 21) 3.
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operations of the CTA as a genuine ‘free movement’ zone (for certain third-country nationals
(TCNs)) been expressly concretised, for example through the joint British-Irish visa scheme.?*

Until Brexit, it was within the EU Treaties that the only reference to the CTA in an international
treaty could be found. The CTA is presented as a derogation from the Union’s borderless Schengen
acquis, although crucially, the arrangements are not dependent on the UK’s continued membership
of the Union.** This is further confirmed by the Ireland/Northern Ireland Protocol to the Withdrawal
Agreement (now known as the Windsor Framework (WF)), subject to the condition that Ireland
continues to abide by its EU law obligations and that both states fully respect the rights of natural
persons under EU law.?® It remains to be seen, however, what pressures Ireland may come under
in the future to decide between its commitment to the totality of the European integration project—
including the Schengen zone—and the existing bilateral arrangements governing the CTA.

Most significantly, there is a tendency on the part of both governments to conflate the (itself
limited) free movement zone contained in the CTA with the distinct rights and obligations of
those using that zone.?” As argued here, the precise influence of the CTA as a conduit for—
indeed, underpinning of—the reciprocal economic and social rights enjoyed by British and Irish
citizens is usually only indirectly recognised, with those rights framed as essentially a by-product
of the CTA.?® One of the difficulties with the existing arrangements is that many of the rights that
Irish citizens living and working in the UK have long taken for granted actually lack a self-evident
legal basis in UK domestic law, particularly since Brexit.

The four-page joint Memorandum of Understanding (MoU) between the British and Irish gov-
ernments, issued in May 2019, reaffirming the CTA and ‘associated reciprocal rights and privi-
leges’, has failed expressly to clarify the legal position. The MoU is not legally binding and
merely ‘represents the common understanding’ of the Parties to the CTA arrangements, which
have ‘benefited from a degree of flexibility and the detail (...) may continue to evolve’. The pur-
poses of the MoU are then set out, notably to reaffirm the status and rights enjoyed by Irish and
British citizens in each other’s state. Particular emphasis is placed on the fact that the rights deriving
from the CTA long pre-date either country’s membership of the EU and are not dependent on EU
citizenship.

The Memorandum then briefly sets out the substantive rights that both British and Irish citizens
enjoy in each other’s jurisdiction, including the right to work, but which is addressed only briefly
despite the importance of that right, not just in itself, but also as a gateway to accessing other eco-
nomic and social rights. The MoU does not specify precisely how these rights are to be protected,
with implementation to take place via ‘any necessary legislative steps and further, more detailed,
bilateral agreements’, with specific substantive fields such as healthcare and education being the
subject of additional and equally vague MoUs.*® A further complication derives from the fact
that the protection of certain substantive CTA rights actually requires multilateral reciprocity
from the devolved institutions, albeit that the privileged status of Irish citizens rests on the founda-
tion of UK-wide immigration law, which in turn grounds their right to work.*°

24. Immigration (Control of Entry through Republic of Ireland) (Amendment) Order 2014.

25. Art 2 of Protocol (No 20) on the Application of Certain Aspects of Article 26 of the TFEU to the UK and Ireland.
26. Art 3 WF; Maher (n 6) 175; UK Government, ‘The Windsor Framework: A New Way Forward” CP 807, February 2023.
27. de Mars and Murray (n 6) 819.

28. UK Government, ‘Common Travel Area: Rights of UK and Irish Citizens’, 22 February 2019.

29. Imelda Maher, ‘The Common Travel Area: The Limits of Codification’, DCU Brexit Institute, Working Paper 17/2021.
30. de Mars and others (n 6) 10.



O’Connor 7

The Irish have enjoyed different and overlapping categories of (preferential) status in the UK
from the foundation of the Irish State. Since the recognition of a separate status for Irish citizens
in domestic UK law, Irish citizens have no longer been recognised as British subjects, but nor
have they been considered ‘aliens’, with Irish citizens essentially being treated as if they are
British subjects under UK nationality law, and continuing to enjoy—on an ongoing basis—the
same common law and legislative rights of entry and residence granted to such subjects.*’ This
treatment has been justified on the basis of the need to preserve the workings of the CTA and to
avoid controls on entry to Great Britain from the island of Ireland. As such, the substantive
rights of Irish citizens in the UK, have continued to be based on a series of opaque exemptions
from immigration rules. There remains no explicit reference to the substantive rights of Irish citi-
zens in UK law, with certain economic and social rights, notably the right to work, flowing instead
from rights of entry and residence, whilst other rights are also (indirectly) protected in relevant
legislation.

Section 3(1) of the Immigration Act (IA) 1971 requires all persons without a right of abode to
obtain permission before entering the UK (unless exempt). Section 1(3) of the 1971 Act provides
that leave to enter is not required for persons arriving in the UK from elsewhere in the CTA. This
provision should be read in conjunction with accompanying regulations, which provided for
deemed leave arrangements for those entering the UK from Ireland having first entered Ireland
from elsewhere, arrangements from which initially only Irish citizens—and later European
Economic Area (EEA) citizens—were excused.>? The effect of these provisions was to create a
limited exemption from leave to enter requirements for those Irish citizens arriving in the UK
from within the CTA. To some extent, the onset of EU membership allowed the gaps in this pro-
tection—for Irish citizens entering the UK from outside the CTA—to be overlooked, as they could
instead rely on the protections offered by EU law, as implemented in UK immigration law, but
which were also subject to their own restrictions, notably the criteria for qualifying residence.*

In the aftermath of the vote to leave the EU, the UK Government had sought to reassure Irish
residents of the UK that their right to enter and reside would continue despite wider efforts to
end free movement with the EEA—through the Immigration and Social Security Co-Ordination
(EU Withdrawal) Act 2020—particularly given the Government’s insistence that Irish citizens
could—but need not—apply for settled status under the EU Settlement Scheme (EUSS) but
without explaining the consequences of failing to apply, which may well amount to an infringement
of the Withdrawal Agreement’s requirement that information concerning citizens’ rights be disse-
minated.** The Explanatory Notes to the then Bill made clear that the Act would not modify the
status of Irish residents in the UK. Instead, it would set out the ‘immigration status’ on which
their rights depended. Nevertheless, the Act does make an important change to the existing
regime through the insertion of Section 3ZA into the Immigration Act 1971 which provides that
‘laln Irish citizen does not require leave to enter or remain in the United Kingdom, unless

certain exceptions apply’.*

31. Ryan (n 11) 290; s 3(2) British Nationality Act 1948; s 2(1) Ireland Act 1949.

32. Art 4 Immigration (Control of Entry through Republic of Ireland) Order 1972 (as amended).

33. S 7 Immigration Act 1988; Immigration (European Economic Area) Order 1994 (SI 1994/1895); Immigration (EEA)
Regulations 2016.

34. Art 37 WA; Sylvia de Mars and Charlotte O’Brien, ‘Inevitably Diminished: Rights of Frontier Workers in Northern
Ireland After Brexit’ (2022) 73 NILQ 119, 140.

35. Amendments have also been made to s 9 and sch 4 of the IA 1971.
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As such, the specific category of ‘Irish citizen’ is now expressly exempt from the leave to enter
and remain requirements found in UK immigration law. The changes brought about by the 2020
Act therefore represent the first recognition of Irish citizens as a distinct category within domestic
law, and ensure that CTA protections are extended to all Irish citizens regardless of their point of
entry.*® Nevertheless, it is suggested here that these developments belie the genuine procedural and
substantive loss in status incurred by the post-Brexit undermining of the more robust foundations of
the right of residence and right to work found within EU free movement law, as largely reflected in
the EU-UK Withdrawal Agreement, and which now also apply to those Irish citizens who made a
successful application under the UK’s post-Brexit Settlement Scheme.>”

B. The European Union-United Kingdom Withdrawal Agreement

Irish citizens were not required to apply for settled or pre-settled status under the EUSS, but where
granted, the rights protected under the Agreement are guaranteed for life, so long as the individual
continues to meet the relevant conditions.>® As already noted, the UK Government advised Irish
citizens that they did not need to apply for settled status since their rights were already protected
through a combination of the CTA arrangements and UK legislation. Irish citizens were not prohib-
ited from applying and if successful, their substantive rights in the UK would be legally guaranteed
by their newly acquired settled status, but as of 30 June 2023, only 17,150 Irish citizens had applied
for settled or pre-settled status.*® The consequence is that responsibility for the post-Brexit protec-
tion of a not insignificant group of Union citizens has been entrusted to UK (and Irish) reassurances
that the CTA provides adequate protections.

Non-Irish and non-British family members of Irish citizens were required to apply for settled
status, but without the need for the Irish citizen to apply themselves.*® The gap in access to with-
drawal rights for Irish citizens is also surprising given the emphasis placed more generally on the
need to protect citizens’ rights both during the Brexit negotiation process, but also in the
Withdrawal Agreement.*' The CTA itself is recognised in Article 38(2) WA as not contravening
the principles of non-discrimination and equal treatment found in Articles 12 and 23(1) of the
Agreement. In other words, that provision allows for more favourable treatment to be granted to
Irish (and British) citizens under the CTA, but does not foresee their exclusion from the baseline
of citizens’ rights protections offered by Part Two of the Agreement.

In contrast to UK immigration legislation, which merely provides for rights of entry and resi-
dence for Irish citizens, the Withdrawal Agreement itself specifies the full range of rights
granted to EU citizens resident in the UK at the end of the transition, including protections
for workers found in Articles 24-26, which are ultimately derived from the rules governing
the free movement of workers under the EU Treaties and relevant secondary legislation, and
which have now been implemented into domestic law.** These provisions guarantee—
among other rights—a right to non-discrimination as regards to employment and conditions

36. Ryan (n 11) 305.

37. Arts 10(1)(a)—~(b) and 18 WA; Appendix EU Immigration Rules.

38. Art 39 WA, art 13(1) WA.

39. Home Office, ‘EU Settlement Scheme Quarterly Statistics, June 2023’, 24 August 2023.

40. Home Office, ‘Common Travel Area Guidance’, 4 October 2021.

41. Michael Dougan, The UK’s Withdrawal from the EU: A Legal Analysis (OUP 2021), ch 7.

42. Art 45 TFEU; Regulation 492/2011 [2011] OJ L141/1; Directive 2014/54 [2014] OJ L128/8; Directive 2005/36 [2005]
OJ L255/22; ss 5 and 14 EU(WA)A 2020.
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of employment, as well as protections for the self-employed. The Agreement contains specific
provisions governing the continued recognition of existing (including pending) professional
qualifications and social security entitlements for protected persons.** Provision is also made
for citizens living in the UK, but working in the EU at the end of the transition period (and
vice versa).** Such ‘frontier workers’ have long received varying degrees of protection from
both EU law, and in the case of Irish citizens, the CTA, but with their rights now being substan-
tially reinforced by the provisions of the Withdrawal Agreement.**> Despite the close connec-
tion to EU law concepts, access to withdrawal rights is dependent on a successful
application under the EUSS, which is a creature of domestic law, albeit one that must
comply with the requirements found in the Withdrawal Agreement.*® Similarly, frontier
workers were required to apply for frontier worker status in accordance with domestic law,
but with Irish citizens again being advised that they need not apply.*’

The Citizens’ Rights part of the Withdrawal Agreement has been transposed into UK law by the
European Union (Withdrawal Agreement) Act (EU(WA)A) 2020 and enjoys primacy and direct
effect in UK law.*® The Citizens’ Rights provisions are also subject to the jurisdiction of the
CJEU for eight years post-Brexit, as well as the oversight of the Independent Monitoring
Authority.*® Trish citizens with settled status enjoy access to these withdrawal rights, while all
Irish citizens are exempt from the requirements of the UK’s new points-based immigration
regime, which now applies to new arrivals from the EU.>° The rights granted under the
Withdrawal Agreement may be lost due to absence from the UK for five continuous years,
which will lead to Irish citizens with former settled status relying on domestic immigration law
instead. Frontier worker status can also be lost due to inactivity, with particular implications for
those engaged in infrequent or irregular frontier work.>'

In contrast to the approach adopted by Ireland in relation to British citizens, the UK scheme is
constitutive—as opposed to declaratory—in nature. In other words, access to the rights deriving
from the Withdrawal Agreement require an application for settled or pre-settled status.’® Having
said that, ‘residence’ was the principal criterion upon which applications under the UK’s EUSS
were assessed, meaning that access to withdrawal rights, including the right to work, derived ultim-
ately from the applicant’s EU citizenship, in contrast to the stricter requirements found within EU
free movement and citizenship law.>® Absent a successful application, EU citizens are subject
exclusively to domestic immigration law, and do not enjoy the qualitative and procedural protec-
tions that were previously guaranteed under EU law. The Withdrawal Agreement also contains
family reunification rights that are considerably more generous than the same provisions found
within domestic immigration law, despite also being more restrictive than the equivalent rights

43. Arts 27-29 WA, Title III of Part Two WA.

44. Art 9(b) WA; art 24(3) WA.

45. de Mars and O’Brien (n 34) 127.

46. S 7C European Union (Withdrawal) Act (EU(W)A) 2018.

47. Art 26 WA; s 8 EU(WA)A 2020; The Citizens’ Rights (Frontier Workers) (EU Exit) Regulations 2020.

48. Art4 WA; s 5 EU(WA)A 2020.

49. Art 158 WA; art 159 WA.

50. Melanie Gower, CJ McKinney and Georgina Sturge, ‘The UK’s new points-based immigration system’, House of
Commons Research Briefing, 27 September 2022.

51. de Mars and O’Brien (n 34) 137.

52. Arts 18(1)(b), (c), 18(2) and 18(3) WA.

53. Directive 2004/38/EC [2004] OJ L158/77.
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found within ordinary EU law, the latter of which continue to bind Ireland in its potential future
treatment of British citizens as TCNs.>*

Despite their unique circumstances, no separate provision was made for Irish citizens in those
UK immigration rules implementing the Withdrawal Agreement, with Irish citizens instead
being explicitly included within the definition of EEA citizens for the purposes of settled status
applications.”> The overarching purpose of the Citizens’ Rights part of the Withdrawal
Agreement is to enable both EU and UK citizens—as well as their respective family members—
to continue to exercise their EU law derived rights in each other’s territories. As such, it might
be argued that the Withdrawal Agreement should be interpreted in such a way as to protect the
EU-derived rights of Irish citizens. The difficulty remains, however, that the Withdrawal
Agreement and relevant domestic provisions include the Irish within the definition of EEA
citizen and make clear that, in the absence of settled status, EEA (including Irish) citizens will
not be able to benefit from the workers’ rights contained in the Withdrawal Agreement.

UK law has long taken the (flawed) approach of treating Irish residents of Great Britain essen-
tially as if they were British. Post-Brexit, Irish citizens are being treated simultaneously as both
within and outside the definition of EEA citizen. While Irish citizens can always rely on the
rights protected as a consequence of the CTA, Brexit has led to further fragmentations in the pro-
tection of the substantive rights enjoyed by Irish workers in the UK, both in terms of the source and
qualitative nature of those protections, but also in their personal scope. One of the consequences of
these fragmentations is that the CTA represents a weak medium for the protection of economic and
social rights, with rights in employment particularly vulnerable to being undermined as a conse-
quence of Brexit.

I1l. The Common Travel Area as a fragmented conduit for the
protection of employment rights

A. Fragmented conceptions of Irish citizenship

Irish citizens now straddle both the EU and UK systems and can continue to live and work in
both largely unhindered, and yet closer inspection reveals that there are different categories
of Irish citizen within the CTA to whom different rules, requirements, entitlements, and obli-
gations might apply, even if they happen to fall within the new category of ‘an Irish citizen’ for
the purposes of UK immigration law. There have even been suggestions for additional categor-
ies of Irish citizenship, for example through the removal of EU citizenship rights for Irish
citizens in Northern Ireland, but which would be difficult to reconcile with the GFA, CTA
and EU law as it currently stands, with Member States continuing to enjoy significant latitude
in granting national, and thereby EU citizenship.’® The author was able to identify at least nine
categories of Irish citizen relevant for the ongoing protection of workers’ rights in the UK
and which can be characterised by varying degrees of dependence on the rights deriving
from the CTA.
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First, there are British citizens born and living in Great Britain, and who are entitled to Irish citi-
zenship by descent, but whose substantive rights are protected as British rather than Irish citizens.
Second, there are British citizens born in Northern Ireland, living in either Great Britain or Northern
Ireland, and who have asserted their right to Irish citizenship, but do not need to rely on CTA rights.
Third, there are Irish citizens born in Ireland, living in Great Britain or Northern Ireland who have
obtained British citizenship through naturalisation and no longer need to rely on CTA-derived
rights. Fourth, there are Irish citizens resident in Ireland who were born before 1949 and who
may be able to claim British subject status. Fifth, there are Irish citizens living in Ireland—or any-
where outside of the UK—to whom the existing CTA arrangements (and until the transition period
ended, EU law) could—but did not yet—apply, as they had not exercised those rights (by moving to
the UK). Sixth, there are Irish citizens born in Ireland, but living in Northern Ireland to whom both
the CTA and EU law applied until the end of the transition, but who are now covered by a com-
bination of the CTA and potentially the Withdrawal Agreement, and who also benefit from the add-
itional protections against discrimination provided for in the Good Friday Agreement (GFA) and
Windsor Framework. Seventh, there are Irish frontier workers, resident in Ireland, but who cross
the border into Northern Ireland to work, or commute to Great Britain to do so.>’

More complex is the eight category, namely, Irish citizens who form part of the ‘people of
Northern Ireland’, while identifying exclusively as Irish, to whom CTA-derived rights (if residing
in Great Britain) and aspects of the Withdrawal Agreement (for example, the provisions on family
reunification) may—but need not—apply.>® This group also enjoy additional rights by virtue of being
part of the people of Northern Ireland, for example greater access to reserved civil service positions.>
The people of Northern Ireland also derive rights from the GFA and the related (although uncertain)
commitment to the non-diminution of rights found within Article 2 WF.®® The latter also creates divi-
sions between British citizens forming part of the people of Northern Ireland and those who do not.

Finally, the ninth category relates to Irish citizens, born in Ireland, but living and working in
Great Britain. This category is the most ‘detached’ from both the territory of Ireland and from
UK citizenship. As illustrated above, the category of Irish citizen, born in Ireland but resident in
Great Britain can also be broken down further into: (1) those Irish citizens who were resident in
Great Britain at the end of the Brexit transition period and who obtained settled status; (2) those
who were resident in Great Britain at the end of the transition but who did not obtain settled
status and, finally; (3) those Irish citizens who move to Great Britain post-transition. The first cat-
egory will be able to rely on the above-discussed EU-derived rights. In contrast, the latter two cat-
egories will have to rely on the CTA arrangements and relevant provisions of UK domestic
legislation in order to enforce their substantive rights.

B. Fragmentation in the protection of employment rights

The above categorisation of Irish citizens demonstrates that the territorial and personal scope of
rights associated with Irish citizenship in the UK are not always easy to define. Whilst Irish
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citizens are now treated as a distinct class within UK immigration law, regardless of their point
of entry, there is a continued failure to recognise that there are different categories of Irish
citizen to whom different sources of rights might apply. A number of challenges to the substan-
tive rights of Irish residents of Great Britain also emerge from the above discussion. The first is
the inherent informality and ambiguity of the existing CTA arrangements. The second is the
potential pressure placed on Ireland by the EU to align its immigration regime more closely
with the Schengen Zone rather than the UK. The third threat comes from the national govern-
ments, which may at any point decide to change the workings of the CTA and related legisla-
tion, unilaterally. Fourth, is the lack of any concrete enforcement mechanism to sanction
deviations from the CTA. Fifth, is the potential reaction to public pressure in the UK to
strengthen border controls and reduce immigration, perhaps coupled with a fear that Ireland
could be used as a ‘backdoor’ into the UK.®' Sixth, is Brexit itself, which necessarily involves
increased divergence between the UK and Ireland, but with EU employment standards particu-
larly vulnerable to erosion.

In addition to these challenges, there is also increased differentiation in the protection of the
rights granted to Irish citizens working in the UK both in the sense of the above-discussed personal
scope of those rights i.e., the category of citizen to whom they apply, but also in the legal instru-
ments chosen to protect them. It will be seen that the absence of an express protection of some of the
substantive rights of Irish citizens within domestic legislation actually goes relatively unnoticed, for
example in the context of the UK’s permission-based right to work rules, which apply in largely the
same way as for British citizens, but which are also reinforced by secondary legislation governing
right to work checks, and thus also indirectly protect the rights of Irish citizens as well as other cat-
egories of leave-holder. The right to work is perhaps the most important substantive right granted to
Irish citizens under the CTA given its role of facilitating access to other economic and social rights,
including employment rights while working.

i. The right to work. The manner in which the right to work of Irish citizens is protected is particu-
larly unusual in that no such right explicitly exists anywhere within UK legislation, with the right to
work of everyone in the UK depending instead on immigration status and the attendant need—or
exemption from the need—to obtain ‘permission’ to work. It has already been noted that Irish citi-
zens as a class have been granted leave to enter and remain in the UK under Section 3ZA 1A 1971,
thereby deriving a negative right to work in a similar way to British citizens. This provision must be
read alongside Section 24B of the same Act which provides that any person who requires leave to
enter or remain in the UK and has not been granted such leave—or such leave is invalid or has
ceased to have effect—commits an offence if that person undertakes employment. Given that
Irish citizens do not require leave to enter or remain, it follows that they are not committing an
offence under the Immigration Act 1971 if they work in the UK. The same is true of Irish citizens
who have made a successful application under the EUSS, whose residence rights—and thereby
right to work—are governed by the Withdrawal Agreement as implemented in domestic law.
Irish citizens who applied for a frontier worker permit, are required to retain that status continually
in order to access the rights provided for in the Withdrawal Agreement.®® Irish citizens are,
however, exempt from the requirement to produce a frontier worker permit.®®

61. Kweder v Minister for Justice [1996] 1 IR 381.
62. de Mars and O’Brien (n 34) 137.
63. Regs 5 and 6 Frontier Workers Regulations 2020.



O’Connor 13

In practice, it is likely that most Irish citizens working in the UK will continue to ground their rights
in the CTA and related legislation, rather than the Withdrawal Agreement, thereby further dimin-
ishing the value of their withdrawal rights as they relate to EU citizenship, at least as regards domes-
tic law governing access to employment, although such rights may become relevant where disputes
arise. The same was also true while the UK was a member of the EU, with Irish citizens not needing
to rely on their EU worker status, albeit that the exemption from the need to acquire leave to enter or
remain in the UK was more indirect than under the more recently amended immigration rules.

In the event that (pre-)settled or frontier worker status is lost, Irish citizens can also rely on the
right to work protections offered by the CTA and associated legislation. Historically, however,
there have been restrictions on the rights of Irish citizens from Ireland to work in (parts of) the
UK.®* While it is also not inconceivable that an employer might be mistaken as to the right of
an Irish citizen to work, the amendment of the Immigration (Restrictions on Employment) Order
2007 and the recent introduction of new digital validation checks at least make clear that British
and Irish citizens form a distinct group for the purpose of right to work verifications.®® This is in
part because the previous system of online checks was not practicable for British and Irish citizens
as they do not appear in Home Office immigration records.®® The new system allows the identity of
British and Irish workers to be checked remotely by certified Identity Service Providers (ISP).®’
The Guidance makes clear that sponsor licences are not required for Irish citizens or for those
with pre-settled or settled status and/or indefinite leave to remain in the UK.

Also of relevance to the right to work is the (mutual) recognition of professional qualifications
and which is now addressed in the United Kingdom Internal Market Act (UKIMA) 2020. The
UKIMA 2020 enshrines the principles of mutual recognition and non-discrimination (the market
access principles) for goods and services. The Act makes no mention of Irish (or indeed British)
citizens, despite the free movement of workers representing a core component of any internal
market.® Of particular relevance for Irish citizens working in the UK are the Act’s provisions
on the mutual recognition of qualifications across the UK.®’ Evidently, a general right to work is
not the same thing as having a right to practise a regulated profession. This much is accepted in
the CTA MoU, which notes that the recognition of professional qualifications is merely an ‘essen-
tial facilitator’ of the right to work associated with the CTA, although it does highlight a potential
avenue for restricting the right to work of Irish citizens in the UK despite their special immigration
status.

The Act establishes that UK residents who are qualified to practise a profession in one of the four
UK nations will—subject to certain exceptions—be recognised in respect of the equivalent profes-
sion in another part of the UK, without the need to requalify.’® Irish nationals who obtained their
qualification in the UK will be able to benefit from the Act’s mutual recognition regime.”’ The
legislation does not make any provision for the recognition of qualifications obtained in Ireland,
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and therefore represents a divergence from the mutual recognition system found within EU law.”?
The Withdrawal Agreement does, however, ensure that Irish (and other EU) citizens who have
acquired settled status and who had their Irish qualifications recognised in the UK prior to the
end of the transition period will continue to have their professional qualifications, and thereby
their right to work in that profession, recognised.”

The TCA, which governs the new relationship between the EU and the UK does not provide for
mutual recognition of qualifications, but does accept that both parties may in future seek more
detailed reciprocal arrangements.”* Specific arrangements may also be reached between the
British and Irish Governments to recognise Irish qualifications in the UK. Without such arrange-
ments, Irish qualified professionals (and Irish citizens qualified in another country without a
mutual recognition agreement), who arrive in the UK to work, will need to apply to the relevant
authorities to have their qualifications recognised in accordance with the new system.”” Absent spe-
cific arrangements, Irish citizens will be treated in the same way as all other EEA citizens for the
purposes of the mutual recognition of qualifications under the UK legislation. The new (temporary)
system is nevertheless consistent with the UK’s commitments under the CTA MoU, which simply
provides that both governments ‘are committed to ensuring that within their respective jurisdictions,
comprehensive measures continue to be in place to allow for the recognition of such qualifications,
covering all relevant professions, in accordance with their national laws’, but which for now essen-
tially takes place on a sectoral basis.

The above discussion makes it clear that Irish citizens in the UK enjoy a relatively high level of
protection of the right to work in that this right is largely protected in the same way as for British
citizens, albeit that the latter derive their right to work from the right of ‘abode’ under the 1971 Act.
These protections also go against the grain of post-Brexit immigration law, which has ended
freedom of movement and thereby the EU law derived right to work for all EEA citizens
without settled status. Nevertheless, the right to work under domestic UK law continues to be
dependent on a patchwork of indirect legislative interventions. This can be contrasted with the
rights enjoyed by Irish citizens under EU (withdrawal) law, where the right to work is also rein-
forced by Treaty commitments and the recognition of that right as a fundamental right in the EU
Charter of Fundamental Rights (CFR).”® The EU right to work is also supported by clear enforce-
ment mechanisms as well as constitutional concepts such as direct effect and primacy, which
strengthen the place of the right to work within the hierarchy of norms. The indirect protection
of the right to work of Irish citizens can also be contrasted with the more explicit protections
that have been granted for other substantive rights deriving from the CTA, notably access to
social security, which is buttressed by a new treaty-based framework.”” Similarly, the right to
access education and healthcare are—albeit also indirectly—provided for Irish citizens under

72. Directive 2005/36/EC [2005] OJ L255/22.

73. Art 27 WA; Qualifications and Services (Amendments and Miscellaneous Provisions) (EU Exit) Regulations 2020 (SI
2020/1038).

74. Stefano Fella and others, ‘The UK-EU Trade and Cooperation Agreement: Summary and Implementation’ House of
Commons Briefing Paper No 09106, 30 December 2020 21.

75. European Union (Recognition of Professional Qualifications) Regulations 2015 (SI 2015/2059) as amended.

76. Art 45 TFEU; art 15 CFR.

77. Convention on Social Security between the Government of the United Kingdom of Great Britain and Northern
Ireland and The Government of Ireland, 1 February 2019; The Social Security (Ireland) Order 2019 (SI 2019/
622) (UK).



O’Connor 15

domestic legislation i.e., the content of the rights is made explicit (in contrast to the right to work),
but these rights are not explicitly addressed to Irish citizens (in the same way as the right to work is
not).”®

It should now be clear that in addition to the fragmentations associated with the personal scope
and source of protection of Irish citizens in the UK, there are also divergences in the legislative tech-
niques chosen to enforce those rights. In some fields, such as the right of residence, the UK has
unilaterally introduced legislative measures to ensure Irish citizens have access to that right. The
right of residence is also a gateway right to other substantive rights, such as the right to work on
the same terms and conditions as British nationals. In other fields, notably social security, domestic
legislation is the vehicle through which bilateral agreements are enforced. The latter approach is
evidently more effective in ensuring the transparency of rights, and which also has the additional
effect of ensuring that substantive rights are based on negotiation and reciprocity, rather than
being dependent on the unilateral action of one party, leading to potential future non-consensual
changes.

Given the influence of EU law, as well as the emphasis on Brexit as an opportunity to reduce ‘red
tape’, employment law is one of the substantive fields that is most vulnerable to change post-Brexit,
with the potential therefore to create additional asymmetries within the CTA, by eroding the recip-
rocal protection of employment rights. The right to work deriving ultimately from the CTA is
undermined if the level of protection granted to employment rights is reduced, with Ireland continu-
ing to be bound by the protections offered by EU labour law, and which may further increase the
fragmentation in employment rights protected on both sides of the Irish border, despite the exist-
ence of the Windsor Framework’s non-diminution commitments in relation to the rights and equal-
ity protections provided by the GFA.”’

ii. Rights in work. It has already been noted that Irish citizens enjoy a right to reside in the UK, which
in turn facilitates access to a right to work without the need to obtain permission. Having a right to
work also opens up the possibility of access to certain substantive employment rights while
working, provided that the individual meets the tests for employee or worker status, which can
act as an additional barrier to the protection of substantive employment rights in the UK.
Whereas the right to work of Irish citizens has been grounded in domestic law post-Brexit, substan-
tive employment rights remain vulnerable to deregulation in the wake of the UK’s departure from
the Union. The UK has long had one of the world’s most flexible labour markets, based on the level
of employment protection.®! Despite this, one of the key motivators for Brexit was the perceived
need to reduce the level of regulation emanating from Brussels, including within the employment
context, therefore presaging a potential post-Brexit deregulatory agenda.®* The UK has long
demonstrated scepticism towards the encroachment of EU social law measures, for example in
its initial opt-out from the Social Chapter to the Maastricht Treaty, and the—albeit much less effect-
ive—‘opt-out’ from the CFR, which was essentially an attempt to ensure that the Charter’s funda-
mental economic and social rights did not undermine the UK’s ‘liberal’ approach to the regulation
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of the labour market.®* The UK has also sought (unsuccessfully) to challenge the adoption of key
aspects of EU employment legislation.®*

EU law has certainly been influential in the development of labour standards in the UK, with the
Union legislating in areas as diverse as discrimination law, collective rights, business transfers
and the regulation of working time.®> In the employment context, the EU largely adopts the
technique of minimum harmonisation, whereby Union legislation sets the floor below which
Member States are not permitted to deviate. While aspects of EU employment law evidence
both a social (worker protection) and integrationist (market-building) rationale, EU employ-
ment rights are also accompanied by clear enforcement mechanisms, with the CJEU capable
of assessing the compatibility of national law with EU legislation, and with certain employment
rights also enjoying direct effect, allowing for their individual enforcement before national
courts.

The legislative protections granted by EU labour law also do not operate in a vacuum. Rather,
they must be viewed against the normative backdrop provided by the Treaties, and which can be
used as guides to the interpretation of EU legislation as well as national implementing legislation.
For example, Article 3 of the Treaty on European Union (TEU) includes a commitment to ‘work
towards (...) a highly competitive social market economy, aiming at full employment and social
progress’, concepts which, although somewhat ill-defined, nevertheless emphasise the need for
greater coherence between economic and social policies.®” Perhaps more significant is the recogni-
tion in the CFR of the fundamental (social) rights underpinning of many of the employment rights
found within EU legislation, for example the right to fair and just working conditions, which
includes the directly effective right to paid annual leave.®® These measures provide a clear indica-
tion of the normative value of at least some of the rights found in EU employment legislation, with
the Charter also said in its preamble to espouse the ‘universal’ values of human dignity, freedom,
equality and solidarity, as given more concrete expression in its individual provisions, and which
are also echoed in Article 2 TEU, which sets out the Union’s objectives. In other words, substantive
EU legislative protections are reinforced through the interpretative and normative lens provided by
fundamental constitutional concepts within the Union legal order.

None of this is to suggest that the aims of EU labour law remain uncontested, as perhaps evi-
denced by the distinction drawn in the Charter between ‘rights’ and ‘principles’, and which may
impede the effectiveness of Charter provisions of relevance to the employment context.®* Union
law can also have a negative impact on Member State labour standards, particularly where the
latter conflict with internal market freedoms, potentially leading to the framing of employment
rights as ‘barriers’ to trade, which must therefore be justified by reference to a legitimate and pro-
portionate aim.” Nevertheless, EU law has by-and-large been effective in ensuring a floor of basic
rights for workers across the Union, thereby facilitating freedom of movement.
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Much of this legislative acquis (apart from the Charter) has now been converted into ‘retained
EU law’, which enjoys primacy over any UK law measures enacted prior to the end of the transition
period.”! In accordance with the provisions of the Retained EU Law (Revocation and Reform) Act
(REULA) 2023, retained EU law as a category ceases to exist from 1 January 2024, thereby ending
its primacy over national law, as well as ending the direct effect of EU-derived rights, although the
effects of these constitutional concepts may be restated i.e., preserved.”® Draft Regulations have
already been produced in order to codify EU-derived equality rules, such as the single source
test for equal pay claims, which would otherwise lapse as a result of the 2023 Act.”® The overall
purpose of the REULA 2023 is to facilitate the timely removal or replacement of secondary legis-
lation deriving from the EU, but the sunset clause that would have seen all retained EU law fall
away unless explicitly preserved, has been abandoned.”® The Act further provides for a new refer-
ence procedure, allowing lower courts, including employment tribunals, to refer questions relating
to retained (now known as ‘assimilated’) EU case law (which remains binding on such courts) to
higher courts with the power to overturn former EU case law, but only in cases of ‘general public
importance’.”

Regardless of the ongoing status of retained EU law as a category, domestic employment legis-
lation—whether or not deriving from EU law—remains vulnerable to amendment or repeal
post-Brexit. Significant aspects of the employment relationship have always been regulated by
national law, notably unfair dismissal and the minimum wage, although even the latter is subject
to increased coordination at Union level.”® Some important changes have recently been announced
to UK employment rules, and which do relate to aspects of retained EU law, including amendments
to working time legislation governing paid annual leave in order to merge certain categories of
holiday leave, as well as allowing for ‘rolled-up’ holiday pay, i.e., for holiday pay to be included
in ordinary wages rather than being paid at the time the leave is taken, and which may thereby dis-
courage workers from taking annual leave.”” Additional proposals include removing consultation
requirements under the law governing business transfers.”® Finally, a number of (relatively
minor) EU-derived statutory instruments relating to working time and posted workers, will also
be repealed. More broadly, the 2023 Act grants Ministers the power to reform EU-derived laws
until June 2026, so long as these reforms do not increase the ‘regulatory burden’.”’

Since its departure from the EU, the UK now also enjoys broader freedom to diverge from the
protective framework offered by EU labour law, but remains somewhat constrained by the Level
Playing Field (LPF) provisions of the TCA, in addition to the ongoing requirement to respect multi-
lateral labour standards as specified in Article 399 TCA. The LPF is intended to ensure ‘fair’ com-
petition between the parties and, as such, has a clear economic rather than social underpinning, with
the ‘non-regression’ (Article 387 TCA) and ‘rebalancing’ (Article 411 TCA) provisions essentially
ensuring that regulatory divergence, notably in the context of labour protections (defined in Article
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386 TCA), does not affect trade or investment. These provisions fall short of a ‘dynamic alignment’
requirement, with the non-regression clause applying to standards in force at the end of the transi-
tion period, albeit that the rebalancing mechanisms might provide for a form of indirect alignment
by catching ‘significant’ differences between the parties beyond the minimum thresholds set at the
end of the transition period.'°® This can be contrasted with the dynamic alignment provisions in the
Windsor Framework, which guarantee the ongoing protection of certain EU equality rights in
Northern Ireland, and which may potentially be of broader application beyond the equality
context.'”! The TCA provisions are not accompanied by any individual enforcement mechanisms
and therefore do not enjoy direct effect, which again can be contrasted with aspects of EU employ-
ment and fundamental rights law.

The instability that Brexit has created in the UK’s employment law framework affects all
workers, but also has particular implications for the CTA, by undermining the attractiveness of
exercising CTA rights in order to obtain employment in the UK. Brexit also introduces further
asymmetries in the substantive protections offered within the CTA, given that Ireland will continue
to comply with the entirety of the EU’s labour law acquis, including the economic and social rights
contained within the Charter.'®? More fundamentally, these changes represent a deeper flaw within
the CTA arrangements in that they illustrate the absence of any commitment to maintaining
employment rights at any particular level, save to the extent to which the UK complies with its inter-
national obligations regarding workers’ rights, including towards TCNs, for example under the pro-
visions of the European Social Charter (ESC), which contains specific protections for migrant
workers within Article 19. The absence of more rigorous binding commitments compounds the
fact that access to the CTA’s substantive protections remains vulnerable to unilateral repeal.

In order to overcome at least some of the post-Brexit fragmentations associated with the CTA,
it is necessary to reimagine its underlying purpose, and to offer a clearer articulation of the role
the CTA plays as a gateway to accessing fundamental social rights, including the rights of
workers falling within its scope. It is worth noting that the CTA initially emerged from the
context of divergence, rather than convergence, between the UK and Ireland, with Brexit there-
fore representing an opportunity to redefine the normative purpose of the CTA. Indeed, it was
Brexit that ultimately led to the recognition of Irish citizens as a distinct group within UK immi-
gration legislation, thereby (re-)securing their post-Brexit right to work. A reconceptualisation of
the purpose of the CTA could constitute a response not only to Brexit itself, but could also ensure
the CTA’s sustainability in the face of further labour rights divergence between the EU (including
Ireland), and the UK.

C. Reconceptualising employment rights under the Common Travel Area through the
normative lens of social citizenship

It should now be clear that the CTA, and related arrangements, represent a rather weak employment
law intervention in that they constitute no more than a facilitation of national measures to ensure
(approximately) equivalent treatment between British and Irish citizens in matters of employment,
among other economic, social and political fields. The current CTA arrangements are thereby
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devoid of any underpinning (social) objectives or values, and lack explicit recognition of their role
as a facilitator of access to employment rights. The grounding of the rights of Irish citizens in UK
immigration law also poses challenges, given that ‘citizenship’ comes with its own set of exclusion-
ary preconceptions that can serve to undermine the protection of substantive employment rights,
particularly in the absence of a ‘social’ conception of citizenship rights.

Social citizenship theory therefore suggests a basic floor of rights that should be enjoyed by all
citizens, and which thereby has clear implications for the protection of workers’ rights. The MoU
reached between the two governments, within the wider context of the unfolding Brexit process,
appears to suggest that the CTA has always existed and should therefore continue to exist
without any meaningful interrogation of its underlying purpose, or indeed of whether the CTA
represents an effective underpinning for the protection of economic and social rights, particularly
within the context of withdrawal from the protective framework offered by EU law. It is thus essen-
tially unclear whether (1) the CTA exists to facilitate the granting of substantive rights to British and
Irish citizens in each state, or whether (2) conversely (or concurrently), the granting of such sub-
stantive rights is necessary to facilitate the CTA.

The Memorandum is rather self-referential, with the Participants recognising ‘their shared com-
mitment to the protection of the CTA and associated reciprocal rights and privileges as a legitimate
and fundamental public policy’. The Memorandum further stipulates the Participants’ ‘commitment
to ongoing joint work to maintain and enhance the frameworks for cooperation on matters relating
to the CTA and the associated reciprocal rights and privileges whilst protecting the longstanding
principles on which this cooperation is based’, without clarifying what these principles might be.
The CTA is described as ‘facilitating the ability of our citizens to move freely’, with the MoU
also stipulating that ‘associated reciprocal rights and privileges have been enjoyed’. There are,
however, indirect suggestions for justifications underpinning the CTA arrangements, with the
MoU noting that ‘[t]hese arrangements reflect the historically close links and cooperation
between Ireland and the UK, the many social and economic connections, as well as how the two
countries have approached together the movement of people across national borders over time
[and that they] hold a special significance in people’s daily lives’.

Therefore, while the MoU evidences the joint commitment of the UK and Ireland to preserving
the CTA post-Brexit, it remains unclear precisely what the Parties are seeking to preserve. What is
clear is that the justifications for the existence of the CTA, and thereby the special status of Irish
citizens in the UK, have always been practical and pragmatic rather than principled or normative.
The primary rationale for the continued existence of these special arrangements remains essentially
the impracticality of imposing border controls between Ireland and Northern Ireland, both given the
logistics involved in policing a 500-kilometre border, but also given the cultural, social, economic,
and political sensitivities associated with border controls on the island of Ireland.'®* Similar (union-
ist) sensitivities surrounding border arrangements preclude the imposition of controls between the
island of Ireland and Great Britain. This, however, leads to the question as to whether the right to
work within the CTA is essentially dependent on the continued existence of Northern Ireland as a
constituent part of the UK, and which also raises fundamental questions as to how concepts of citi-
zenship (and national identity) interact with employment rights derived from the CTA.

When taken together, the substantive rights offered to those entitled to benefit from the CTA
span the full spectrum of categories of rights, namely civil rights, political rights and, crucially

103. John Coakley and Liam O’Dowd, ‘The Transformation of the Irish Border’ (2007) 26 Political Geography 877.



20 European Labour Law Journal 0(0)

for present purposes, social rights.'® The rights of Irish citizens in the UK essentially coincide with
those of British citizens, save to the extent that the rights deriving from the CTA are not entirely
reciprocal, and bearing in mind that some of these rights are also extended to other groups, for
example Commonwealth citizens or those with settled status. Certainly, when it comes to the
right to work and rights in work, Irish citizens are essentially treated substantively (even if not for-
mally) as if they were British, with similar—although not identical—rights, privileges and proce-
dures applying to both groups.

Although Irish citizens with settled status may benefit from the additional substantive and pro-
cedural protections offered by the Withdrawal Agreement, the CTA operates as a sort of default,
ensuring that all Irish citizens can fall back on the protections offered by their privileged position
within UK immigration and, therefore, employment law. Nevertheless, the justifications offered for
the continued existence of the CTA essentially refer back to the original rationale for its foundation,
namely, the practical need to avoid controls on persons entering either Northern Ireland or Great
Britain from Ireland (the justification for the CTA as a free travel zone) and the related difficulties
in distinguishing between classes of Irish citizen (justification for the substantive rights granted to
Irish citizens), despite the fact that an absence of border controls is not necessarily a prerequisite for
access to substantive social rights, while the granting of substantive rights is similarly not necessar-
ily dependent on the removal of border controls, although it may encourage movement.

Given the elision of the rights granted to British and Irish citizens, the question can be asked
whether a renewed conception of citizenship could form the normative foundation for a reformed
CTA and one that recognises the value of the fundamental rights it supports, including the right to
work. Citizenship and national identity can be antagonistic concepts, particularly in Northern
Ireland. Post-Irish independence, there was also a complex relationship between Irish citizenship
and British subject status.'®® Nevertheless, (social) ‘citizenship’ can be reconceptualised beyond
its traditional confines within the nation state, as perhaps most clearly evidenced by the notion
of EU citizenship, which grants standalone rights in addition to the freedom of movement and
equal treatment rights provided for ‘workers’ under Article 45 of the Treaty on the Functioning
of the European Union (TFEU), and related legislation.'

The EU’s free movement regime was not, therefore, initially couched in terms of ‘citizenship’. In
fact, that regime has undergone several phases of transformation, beginning with the notion of the
free movement of ‘workers’, i.e., the economically active; gradually extending to the
non-economically active (free movement of ‘people’) before finally resting alongside the parallel,
but interconnected EU citizenship regime, and which itself complements rather than supplants
national citizenship.'®” The protections granted to EU citizens also depend on their length of resi-
dence, and there have been periods of retrenchment, for example in the recent more restrictive inter-
pretation of the rights of non-economically active citizens.'®® Nevertheless, it can be said that the
rationale for freedom of movement across the Union has transformed from an essentially economic
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and market-building rationale, to one more firmly located in the idea of transnational citizenship.'®’
At the same time, the concept of the ‘worker’ within EU free movement law, although interpreted
broadly by the CJEU, remains grounded in economic, rather than (social) citizenship concepts,
notably ‘subordination’, ‘remuneration’, and ‘genuine’ and ‘effective’—as opposed to ‘marginal
or ‘ancillary’—economic activity.''°

The CTA, by way of contrast, continues to be rather transactional in nature, with its purpose
essentially being to avoid the economic, social and political costs associated with policing
movement between Ireland and the UK. The CTA’s underdevelopment as a ‘rights instrument’
can perhaps be explained by the fact that in certain respects, its function and purpose had
been overtaken by the UK and Irelands’ joint membership of the EU, with many of the
rights granted under the CTA, including the right to work, also being found within EU law.
Nevertheless, it is suggested here that the manner in which the CTA currently operates in prac-
tice through various legislative instruments, actually comes very close to a nascent form of
quasi ‘CTA citizenship’, albeit crucially one that is neither political, nor subordinate to
national citizenship.

The notion of ‘citizenship’ is not unidimensional, and indeed remains a contested, ambiguous
and context-dependent concept.''! Bosniak has offered a taxonomy of various forms of citizenship,
namely: (1) citizenship as ‘legal status’, meaning formal membership in the nation state; (2) ‘pol-
itical’ citizenship, which encompasses the ways in which people participate in the governance of
their communities and which can take place across borders; (3) ‘social’ citizenship, which is
also known as ‘citizenship as rights’, and which denotes the package of (social) entitlements that
derive from membership and; (4) citizenship as ‘identity’, which evokes a sense of belonging to
the group.''? Elements of each of these aspects of citizenship can be found in the status of Irish
citizens under the CTA and related legislative instruments, whose privileged position thereby
goes well beyond the idea of granting ‘partial’ citizenship, i.e., the gradual and selective extension
of civil, political and social rights to migrant workers.'"?

Of particular interest to the present consideration of the normative underpinning of the CTA as a
medium for the protection of workers’ rights, is Marshall’s concept of ‘social citizenship’, which
while being a facet of ‘citizenship’ itself, has also been said to point to the “unified nature of citi-
zenship and the need to consider civil, political and social rights in relation to, not in isolation from,
each other’, with ‘equality of status’ representing the unifying concept connecting each element of
citizenship.'"* Social citizenship is further said to encompass two dimensions, namely, (1) the ‘ties’
between citizens and (2) the ‘status’ of citizens.!'> The former dimension refers to the connection
between citizens, and between citizens and the relevant governing body. On this view, ‘citizenship
connotes the institutionalization of generalized reciprocity and diffuse solidarity of members in a
political community’, with ‘generalized’ and ‘diffuse’ being used to indicate that solidarity and
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reciprocity operate at the level of the group, for example the community, the nation, or an organ-
isation.''® The second dimension holds that citizens are “full and equal members of a political com-
munity with all attending rights and duties’.""’

Faist, discussing the emergence of social citizenship within EU law, has emphasised the import-
ance of a present and future-oriented common project, whose dynamics stem from the creation of
common rights.''® While the formal relationship between the UK and Ireland falls far short of the
(albeit itself incomplete) political, economic and social union found within EU law, the cultural and
symbolic ties between the former are much stronger, and reflect the long history of worker migra-
tion between the two islands. This in turn has the consequence that Irish citizens are essentially able
to access the full panoply of citizens’ rights on the same terms as UK nationals, and which therefore
goes beyond the protections provided for at Union level, which fall well short of the full range of
citizenship rights envisaged by Marshall.''® EU law continues to distinguish between the ‘worker’
(market citizen) and wider citizenship rights applicable to the economically inactive, as well as
those who have not exercised their free movement rights at all, thereby failing to meet Marshall’s
unifying conception of citizenship, as applicable to all persons, including the economically
inactive.'?° In other words, all ‘workers’ as defined in accordance with Article 45 TFEU, are neces-
sarily citizens for the purposes of EU law, but derive their right to work from their ‘worker’ rather
than ‘citizen’ status. The right to work of TCN family members of EU citizens is similarly derived
from the underlying (worker) status of their EU citizen family member, but without themselves
enjoying EU “citizenship’ rights, which remain the preserve of nationals of Union Member States.'*!

As has already been seen, UK immigration law similarly provides for the right to work for
various categories of leave-holder, but without extending other rights associated with British citi-
zenship, and which demonstrates the significance of granting Irish citizens essentially the full range
of rights enjoyed by UK nationals. Indeed, it has also been recognised that communities, which may
form across national boundaries, can ‘serve as sites of citizenship identity and solidarity’, broadly
conceived.'*? Moreover, it is the very malleability of social citizenship that makes it a valuable tool
for reconceptualising the CTA around social rights concepts, and which can bolster post-national
claims that the fundamental rights—including all civil and social rights—of persons be respected,
regardless of citizenship status.'** Despite their differing perspectives, fundamental rights can also
help to define the substantive content of citizenship, as well as form the basis for the extension of
such rights to non-citizens.'**

Many of the substantive rights outlined in the CTA MoU can be found within international
human rights instruments, but there is no recognition within the MoU of the normative value of
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rights such as the right to work, which enjoys the status of a fundamental right in international (and
EU) law.'® A unified conception of the fundamental rights underpinning the CTA could also
temper the increased divergence in the protection of social rights between the regions of the UK,
but also between Ireland and the post-Brexit UK.'*® Indeed, it has been suggested that an early
rationale for the status of Irish citizens as ‘not foreign’ in the UK was intended to protect their sub-
stantive rights, rather than to reflect the existence of the CTA, with the latter justification only emer-
ging once Ireland had left the Commonwealth and its citizens ceased to be treated as British
subjects. '’

The idea that social citizenship or social rights might constitute an underpinning for the CTA
does not suggest the uniform application of citizenship concepts across the UK and Ireland,
which would be controversial within the context of two independent sovereign states, but particu-
larly so given the fraught history between the two countries. Rather, it is argued that social citizen-
ship can act as a normative concept, laying the ground for a floor of basic social rights, with
Marshall defining this ‘social minimum’ as ‘[t]he whole range from the right to a modicum of eco-
nomic welfare and security to the right to share to the full in the social heritage and to live the life of
a civilised being according to the standards prevailing in the society’.'?® It is suggested here that the
right to work, and rights in work, are a crucial (albeit not exclusive) mechanism facilitating access
to this social minimum, and with employment prospects representing a strong pull factor in exer-
cising CTA rights. Worker mobility, which leads the worker to cross welfare-regime borders, has
obvious implications for social citizenship, detaching that concept from its traditional locus in the
nation state and thereby diverging from ‘static’ notions of sovereignty’.'?> Work itself can also
serve a number of citizenship-building functions, with ‘good work’ representing an ‘essential com-
ponent of full citizenship, as well as an important site for the exercise of citizenship’, particularly
where, as here, broad conceptions of (social) citizenship as a sense of ‘belonging’ are deployed.'*°

Until the CTA’s free movement rights are acted upon, these substantive social rights remain in
abeyance, with the enjoyment of those rights essentially dependent on either physical presence, or
residence in the other jurisdiction, in the same way that EU free movement rights only apply to
workers in cross-border situations.'*' Within the EU context, it has been argued that social citizen-
ship is shaped by the free movement of people, which creates a social environment or ‘social
milieu’ at Union level.'*? It is also interesting to note changes to Irish nationality law during the
early 21st century, which saw Ireland move away from an unconditional ius soli principle,
whereby everyone born on the island of Ireland was entitled to Irish and thereby EU citizenship,
with attendant implications for freedom of movement and the right to work across the Union.

The reformed citizenship rules provide that a child born on the island of Ireland will be entitled
to Irish citizenship only where at least one of their parents is Irish, British, or otherwise meets the
residence conditions provided for in Irish nationality law, and which includes a role for UK law in
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determining the right of residence in Northern Ireland.'** Irish law thereby illustrates the possibility
of extending certain citizenship rights to those residing within a particular (non-national) territory,
as long as they enjoy an underlying (in this case, familial) connection with the relevant nations
making up that territory. The existence of transnational social citizenship deriving from freedom
of movement does not, however, imply a ‘homogenous flawless and borderless space’.'** Since
the signing of the GFA, the various rights underpinning the CTA also operate within an overarching
normative framework seeking to reconcile potentially conflicting British and Irish national iden-
tities by granting entitlement to citizenship of both countries.

Such a variable vision of social citizenship is not as far-reaching as it might at first appear.
For example, Simpson notes the increased divergence in how social citizenship is defined and
experienced across the UK as a consequence of devolution, but which has always had some-
what of a ‘regional’ character.'*® Regionalisation—and as argued here, transnationalisation
—does not necessarily undermine social citizenship’s unifying tendencies, in the sense of pro-
tecting a core of basic social rights, with its protections instead capable of being located or
‘nested’ at different levels.'*® In the EU context, for example, social citizenship has produced
a differential space at Union level, with freedom of movement leading to the creation of a
‘territory’ through law (a juridico-political structure), and which in turn leads to a ‘rescaling’
of social citizenship, thereby extending that concept beyond the confines of the nation state,
and which attenuates the risk of ‘stratification’ caused by the varying social entitlements guar-
anteed by the individual Member States.'3’

While EU-level visions of social citizenship are clearly influenced by the interrelationship of
national and supranational rules, the CTA and associated rights, while largely the product of domes-
tic legislation, also provide a clear indication that (social) citizenship rights, such as the right to
work, are not always dependent on nationality of the relevant polity, nor are they confined
within the framework of the nation state. ‘Citizenship’ as traditionally understood, also overlooks
the sense of belonging that can exist at a more local or regional level, and which can transcend pol-
itical allegiances or national identity, and which has particular resonance for the important cross-
border social and economic connections that exist along the Irish border, with over 30,000
people crossing that border to work every day, some of whom, as non-British or Irish citizens,
will not be entitled to benefit from substantive CTA rights.'*®

Scottish independence, or Irish unification (and thereby the reintegration of Northern Ireland into
the EU) would pose further challenges for the protection of social citizenship across the CTA, and
indeed for the continuation of the CTA itself. The GFA preserves the British citizenship of the
people of Northern Ireland—for those seeking to maintain it in the event of Irish reunification,
while Scottish independence would raise complex (British, Scottish and, in the event of reacces-
sion, EU) citizenship issues.'* Social citizenship, as a normative and legitimising ‘signal’ detached
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from strictly political or legal citizenship may thereby form the basis for the ongoing continuation of
the CTA and related rights, regardless of future changes to the rules governing citizenship across the
islands of Great Britain and Ireland.'*°

Of course, social citizenship also has its limits as a rights-enhancing concept. Social citizenship
has usually been framed around discussion of the welfare state, for example healthcare, social
security or even education provision, rather than broader considerations such as employment
rights, with the right to work only being addressed briefly by Marshall who conceived of that
right as a civil right or economic freedom.'*! While the logic of social citizenship is inclusionary,
in that it seeks to include more citizens within particular understandings of ‘community’, ‘belong-
ing’ and ‘membership’, it can also be exclusionary in relation to migrant workers."*? This is par-
ticularly the case when the ideals underpinning social citizenship come up against the ‘logic’
behind (restrictive) immigration policies.'** Indeed, existing theories on the relationship between
work and citizenship have often been criticised for their failure to consider the realities of immigra-
tion."** Work’s capacity to create a sense of belonging can therefore be experienced in very differ-
ent ways even among workers in similar employment, working under similar conditions, depending
on various factors including formal citizenship or immigration status.'*’

There is no doubt that the CTA is an instrument of immigration law, and indeed the right to work of
everyone resident in the UK ultimately derives from exceptions found within domestic immigration
rules, which demonstrates the particularly close connection, in the UK context, between workers’
rights and citizenship or immigration status. Nevertheless, the CTA is a rather unusual immigration
law instrument in that it is (albeit selectively) permissive and facilitative of immigration and the
right to work, in contrast to the restrictive approach adopted elsewhere in UK immigration law.'*
It is largely accepted that the right to work of non-citizens can legitimately be restricted.'*” The dif-
ficulty lies in carving out exceptions for particular classes of migrant, which can cause divisions,
ultimately undermining worker solidarity.'*® While a case can be made for the restriction of the
right to work of migrants, it is more difficult to support the extension of national citizenship rights,
including rights at work, to a select category of non-citizens, and between two states which are no
longer in any form of economic or political union. Those with ‘legal’ citizenship status can also be
excluded from work, for example on the grounds of protected characteristics such as gender, race
or disability, while certain forms of work, for example unpaid domestic labour, can go unrecog-
nised.'*® Reconceiving the CTA and associated rights in ‘social’ as opposed to ‘legal’ or ‘political’
citizenship terms, may therefore go some way to overcoming these contradictions, while offering a
more concrete normative foundation for the continued special status granted to British and Irish
workers within the CTA in the absence of the overarching framework provided by the EU’s free
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movement and labour law regime. Social conceptions of citizenship can also provide a potential
avenue for further imbuing the (potentially exclusionary) Union ‘worker’ concept with social
values, or indeed reducing the emphasis on the economic dimensions of EU citizenship more
generally.

IV. Conclusion

It is now beyond doubt that Irish citizens as a class enjoy a privileged position in UK immigration
law, which in turn facilitates access to a number of economic and social rights, including the right to
work, and which is also crucial to unlocking access to other substantive employment rights. What is
much less clear is the rationale and underpinning justification for this special position. The absence
of a convincing normative vision for the post-Brexit CTA is compounded by, but also compounds,
the increased fragmentation of the underlying substantive rights that derive from it, in both their
personal scope and in the methods chosen to protect those rights. This is despite the fact that
Irish citizens have now been recognised as a unified class within UK immigration law for the
first time. While this discussion is relevant to all of the substantive rights that derive from the
CTA, the right to work and associated employment rights are particularly illustrative of the fragi-
lities associated with the CTA, including the fact that the right to work is only indirectly protected,
and that substantive employment rights remain vulnerable to repeal as the UK begins to deviate
from the Union labour law regime.

Given the more dramatic change in their immigration status provoked by Brexit, it is not surpris-
ing that attention, to date, has been focused on the status of other EEA citizens, but Irish citizens
have de facto been excluded from the protections granted by the Withdrawal Agreement, thereby
negating their rights as EU citizens in favour of the more nebulous—and easily eroded—quasi-
citizenship afforded by the CTA. For now, the immigration status of Irish citizens in the UK has
been secured within domestic law, but without a convincing articulation of the rationale for this
continued—indeed renewed—protected status. Non-political visions of citizenship, notably
social citizenship, have been suggested here as a potential underpinning for the CTA as it currently
stands, but can also provide a starting point for the construction of a more robust CTA based on
bilateral treaty arrangements, as reinforced by reference to fundamental social (citizenship)
rights. The particular value of social citizenship lies in its ability to capture various facets of citi-
zenship, namely civil, political and social rights, across which the substantive rights deriving
from the CTA, and indeed EU free movement and labour law, also intersect.

EU membership allowed for the gaps in protection of the rights of Irish citizens in the UK to be
largely overlooked, but more fundamentally, the free movement of persons and Union citizenship
provided a clear normative justification for the right to work of all EU (including Irish) citizens
within the UK, and one which was reinforced by reference to fundamental social rights concepts
found within the CFR. Social rights conceptions of citizenship, within the context of the CTA,
can also provide broader lessons for the reconceptualisation of (EU) citizenship as a labour law
concept, given its role in governing access to substantive employment protections. The recent
retrenchment in the CJEU’s case law concerning EU citizenship demonstrates the continued
gaps in protection that can exist within the context of non-social conceptions of citizenship, and
which continue to emphasise economic activity as a gateway to the rights deriving from
‘worker’ status, essentially to the exclusion of other citizens. The relationship between the UK
and EU labour law regimes is now governed by the rather unstable protections offered by: (1)
the Withdrawal Agreement; (2) the Trade and Cooperation Agreement; (3) domestic legislative
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protections, including retained/assimilated EU law; and as argued here; (4) the CTA arrangements
governing labour rights between a current and a former EU Member State. The relationship
between the UK and Ireland will thereby continue to constitute a site for the exploration of
ongoing protections granted to EU-derived labour rights concepts within the UK after Brexit.
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