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Abstract:

It is usually assumed that states have a right to exclude immigrants. Defenders of the
Associational View argue that states are justified in closing their borders to immigrants because
having the right to exclude is necessary for members to be able to control the character of their
association. It is necessary to protect associational autonomy. Unlike in a domestic setting,
however, individuals lack several other key components of associational autonomy
internationally. On this background, therefore, it is not clear that the right to exclude better
protects associational autonomy than its absence. I explore three potential solutions to this
problem, drawn from contemporary versions of the Associational View. The three solutions fall
short since, ultimately, they do not provide sound justifications for the unilateral right to
exclude migrants. Building on this discussion, I set out some institutional elements that should
be present in a well-conceived instantiation of associational autonomy.
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Most life plans, desires, and beliefs require that we interact, organize, and team up with others.
Because associating with others plays such a fundamental role in people’s lives, liberals ascribe great
weight to the ability to control the character and content of associations. Freedom of association, in
liberal constitutions, protects a variety of diverse institutions and practices, such as marriages, political
parties, trade unions, religious groups, bingo clubs, and corporations. The particular ways in which
associations are protected (and regulated) differ.! Central to protecting their associational autonomy,
however, are decisions that determine with whom one associates. Thus, a key component in
controlling the shape and “self” of an association is managing who is (and is not) a member.

The right to exclude is often considered to be the most controversial part of associational
autonomy. As Stuart White puts it, however, “[w]hat makes it their association, serving their purposes,
is that [members] can exercise this ‘right to exclude’” (White 1997, 373). Without the right to exclude,
associations can’t provide members with the promised purpose of interacting and organizing to
explore and further particular life plans. It would mean that intimate associations, like marriages,
could not exclude third parties and, thus, could not remain intimate. And it would mean that animal
rights groups could not exclude trophy hunters and factory farmers, etc. It would mean, in short, that
associations could not retain control of the communal project around which their association is built.

It is sometimes argued, along similar lines, that the right to exclude is a necessary component
in protecting the associational autonomy of one particularly powerful association: the state. In political
debate, it 1s assumed that a state has the legitimate authority to unilaterally control who crosses its
borders. Indeed, unilateral border control is a fundamental element in the modern system of nation
states. Defenders of, what I will call, the Associational View, argue that the right to exclude immigrants
is necessary to protect the ability of citizens to retain control over the shape and content of their

association (Blake 2020; Pevnick 2011; Song 2018; Wellman 2008). Many would argue that the state

! See Alexander (2008) for a typology of different associations protected by freedom of association.



is not like a marriage or an animal rights group, and, thus, that its associational autonomy should not
safeguarded as fervently. For the purpose of this article, however, I will grant this assumption and posit
that protecting the associational autonomy of states #s of particular significance.

The Associational View comes in many colours, but all versions hold that the value underlying
the right to exclude is enabling associations to freely decide which “self” gets to practice self-
determination and, thereby, define its content and development. I refer to the overall value that the
right to exclude seeks to protect as associational autonomy. For some, like Christopher Wellman, the
right is grounded in the value of freedom of association and in retaining general control of the state’s
associational “self” (Wellman 2008, Wellman 2011, chapter 2). For others, the right is grounded in the
freedom to preserve and control more specific associational aspects of the state’s “self”; its collective
self-determination, for Sarah Song, its provision of goods and institutional setup, for Ryan Pevnick, or
its coercively upheld landscape of rights and obligations, for Michael Blake (Song 2018; Pevnick 2011;
Blake 2020). While the specifics of the arguments differ, then, they converge in the following way:
when a prospective immigrant seeking better opportunities is excluded from a wealthy, liberal state,
they may ask how this exclusion can be justified. Proponents of the Associational View reply that states
are justified in excluding migrants because they are tasked with preserving the associational autonomy
of their citizens; because having the right to exclude is necessary for members to be able to control the
character of their association. The next section depicts the Associational View.

The ability to exclude potential members from one’s association is not the only way of
managing associational membership. In liberal societies, people who are excluded from particular
religious groups or political parties are free to form new such associations with like-minded individuals.
If not, their associational autonomy would be jeopardized. Similarly, people’s associational autonomy
would be threatened if they could not reject a marriage proposal or decline to become members of their
local mosque. Associational autonomy also, usually, requires the (genuine) possibility of exiting an

association. All these are central components in managing one’s membership of the associations



through which one furthers one’s life plans, desires, and beliefs. And managing the membership of
associations, as proponents of the Associational View remind us, is fundamental to associational
autonomy. I consider the assumptions of the Associational View in a later section of the paper.

Unlike in a domestic setting, individuals do not enjoy these other components of associational
autonomy internationally. Here, individuals lack the (actual) ability to form new states, to refuse to join
the states into which they are made members upon birth, and the genuine option to give up membership
in their present state (since statelessness is not a viable option) (Fine 2013, 263). In this situation,
however, where central components of associational autonomy are left unprotected, it is not obvious
that associational autonomy is well-protected through the right to exclude. Instead, it looks like a clash
between the associational autonomy of two parties. On the one hand, those who are happy with the
state into which they were born and, therefore, wish to preserve its identity by excluding others. On
the other hand, those who are unhappy with the state into which they were born and, therefore, try to
change the identity of the association of which they are a member by joining another one. When
wealthy, liberal states exclude would-be migrants on this background, it looks as though they privilege
the associational autonomy of current citizens over outsiders—not as though associational autonomy
as such is preserved.” I argue that, because of this apparent clash, it is doubtful that associational
autonomy is best protected by the principles set out by the Associational View.

The state’s right to exclude has come under attack from many fronts. Not least, since excluding
others can conflict with liberal principles of non-discrimination, property rights, and equality of
opportunity (Brownlee 2015; Carens 1987; White 1997). Moreover, most would-be immigrants face
prospects that are much less hopeful than those who reside in their would-be destination countries,

leading many to criticize the states’ right to exclude on egalitarian grounds (Bertram 2018; Fine 2010;

2 My argument differs from Carens (1987) and Kukathas (2021), chapter 3, who focus on the freedom of association of
citizens of a receiving country. Oberman (2016a & 2016b) also recognizes the rights of foreigners but rejects the premise

that the state constitutes an important association.



van der Vossen 2014; Wilcox 2014). In this article, I develop additional challenges to the claim that
states have a right to exclude prospective members on grounds of associational autonomy. Unlike
existing critiques, my argument accepts the premise that the state is an important form of association,
and that associational autonomy must be given significant weight. Indeed, it is because of the
importance of associational autonomy that the Associational View comes up short. In the last two
sections of the paper, I flesh out what a justification of the right to exclude should look like given the
shortcomings of the Associational View, and consider different ways in which the value of

associational autonomy can best be preserved in the international context.

The state and the right to exclude
The Associational View starts from the idea that the right to exclude is central to safeguarding control
over membership of associations—and, therefore, to associational autonomy. This idea is familiar from
intuitions about other associations, as Wellman notes. Alice and Belinda’s freedom to enjoy the
association of marriage is undermined if they are unable to prevent Charlie from joining their marriage.
Similarly, religious groups that are forced to allow atheists or people of radically different faiths to join
and influence their association, can no longer enjoy the benefits of organizing collectively around
shared beliefs. Even golf clubs enjoy a presumptive right to exclude because such a right is necessary for
determining how the club is organized (Wellman 2008, 114; Wellman 2011, 38-39).

Unlike marriages, religious groups, and golf clubs, state membership is not strictly voluntary
and, so, one might think that different considerations apply. However, states are bearers of the right to
freedom of association—associational autonomy—as well. This becomes clear, Wellman argues, if we

imagine, for example, that rather than voluntarily joining the EU, Slovenia was forced to join the union



by the other member states. The reason this seems wrong is that “Slovenia’s rights to self-determination
entitle them to associate (or not) with other countries as they see fit.” (Wellman 2008, 112).°?

As mentioned, the Associational View appears in different hues. Wellman’s version is
grounded, specifically, in the liberal value of freedom of association and the importance of protecting
associational self-determination and autonomy (Wellman 2008, 114). Michael Blake thinks that the
state is a special kind of association, a political community, and does not ground his version of the
Associational View in intuitions about other societal associations like marriages or golf clubs. Instead,
the state’s right to exclude serves to protect its members from constraints on their freedom arising from
the obligations they would incur to prospective immigrants if these were to enter and join their political
community (Blake 2020, 167-179).* It is imperative for the state to retain the right to exclude in order
to keep control over the content and extent of the rights and obligations members have. Sarah Song
locates the value of associational autonomy in self-determination, which is realized when people
participate together in the shared political project of seeking to author their collective rules (Song 2017;
Song 2018, chapter 4.). If matters of associational membership are not left in the hands of the people,
if would-be immigrants can enter or remain without popular authorization, “they sidestep the political
process by which members of the political community can define who the collective selfis” (Song 2018,
66). Ryan Pevnick’s version of “associational ownership” casts citizens of a state as having special
claims on the institutions it maintains and goods it provides, since the provision of these goods is made
possible by their efforts. Since they have such special claims, they are entitled to prevent others from
gaining access by excluding them from membership in their association (Pevnick 2011, chapter 3).

All these different versions maintain that the state has a right to exclude potential members.

This right follows from a foundational liberal prerogative: the freedom of citizens to influence the

3 Wellman (2011), chapter 2, illustrates the argument with similar cases.

4 Blake refers to his view as “a rereading of Wellman’s own view” (2020, 66) and Song’s view as bearing “close relationship

to my own” (2020, 60).



course of their own lives through preserving and controlling the character of their associations with
others through deciding with whom they associate (Blake 2020, 67-79; Pevnick 2011, chapter 3;
Wellman 2008, 114). Control over the state’s associational autonomy, in this respect, is particularly
important for all proponents of this view. This is true whether the character over which citizens must
retain control is understood as the state’s associational “self” (for Wellman), its political institutions
and the goods provided (for Pevnick), its collective self-determination (for Song), or its jurisdictional
landscape of rights and duties, which determine what citizens can expect and what is expected of them
under the laws with which they coerce each other (for Blake).

The right to exclude, furthermore, is not just important in an abstract, philosophical sense. It is
also important to many people, who very obviously care passionately about migration and its impact
on the character of their national association (Pevnick 2011, Introduction; Wellman 2011, 39-40). One
important reason for engaging with the Associational View, I think, is exactly this: that many people
hold and appeal to a (less theoretical) version of this argument. They think that states can justifiably
exclude migrants and (albeit to a lesser extent) refugees at their discretion and the reasons they provide
are often grounded in values that are closely related to those that underpin the Associational View.
Showing that associational autonomy does not justify unilaterally controlled borders, therefore, has

political implications that go far beyond the theoretical literature.

Granting the assumptions of the Associational View

Some critics have argued that the Associational View relies on a mischaracterization of the state: of
what kind of association the state is. The right to exclude, they argue, should, indeed, be upheld for
some associations—such as marriages or religious associations. However, this is only the case when
exclusion 1s necessary to protect the integrity of the association (White 1997, 385-386). The state is not

like a marriage or a religion and is not linked in this intimate manner to “the development and



expression of the individual’s ethical personality” (White 1997, 374).° Because the state is not the kind
of association for which exclusion is necessary to protect the integrity of its members, it does not have
the strong right to exclude potential members imagined by proponents of the Associational View.

While I find this objection powerful, I will set it aside for the purpose of this paper. I do so,
not least, because the state remains the main political unit of contemporary politics and because
national identities are central to the self-understanding of many citizens of present-day societies
(whether or not this ought to be the case (Axelsen 2013)). I will assume, along with proponents of the
Associational View (and popular opinion), that it is important to protect the associational autonomy
of the state. Whether members of a state should be furnished with as strong a right to exclude as
(potential) members of a marriage, however, is what this paper seeks to uncover.

Another objection holds that excluding others from associations can sometimes harm them
unjustifiably. Exclusion can frustrate their pursuit of basic or legitimate interests (White 1997, 377-
380).° In this way, the state is akin to a “gatekeeper association”, facilitating access to central goods
and opportunities that people cannot otherwise obtain (or which they can only otherwise obtain with
great difficulty) (Harb 2022, 518-519; Huemer 2010, 456). Domestically, we usually think that
associations, which deprive others of opportunities through exclusion, ought to be constrained in their
right to exclude. In particular, associations are restricted in excluding members of groups that already
face unjust obstacles to succeed because of their race, gender, or sexuality.” The analogy to migration
is obvious: citizens of poor countries generally face much greater obstacles in their pursuit of the good
life than citizens of wealthy states do. Furthermore, wealthy states provide unique gateways to greater
economic opportunities and their right to exclude citizens of poor countries upholds global inequality

and thwarts the basic interests of poor non-compatriots (Fine 2010, 351). Unlike the first objection, this

5 See also Carens (2013), 270-273; Cole (2011), chapter 14; Fine (2010); Leegaard (2010); Song (2017), 21; Stilz (2019), 193.
6 See Fine (2010), 347, for an excellent formulation of this objection.

" For landmark cases, see Roberts v. United States Jaycees (1984) and Terry v. Adams (1953).



critique accepts that states have the right to exclude but hold that the value of this freedom is constrained
or outweighed by whether the exclusion harms the legitimate interests of others (Blake 2013a, 106-107).

Two things should be noted in response to this objection. First, the right to exclude is not
usually defended on consequentialist grounds. The right cannot be dismissed, therefore, by (merely)
showing that the consequences of upholding this right are regrettable (Song 2022, 4-5). Instead, it is
deontologically justified. This does not mean that the right is absolute, but it does mean that showing
that its continued institutionalization is harmful is not enough to dismiss the right to exclude (Gutmann
1998).2 Therefore, I will grant the assumption that states have a (presumptive) right to exclude migrants
even when the legitimate interests of these migrants are harmed as a result of this exclusion.’

Second, theorists defending the Associational View do not hold that citizens of wealthy
countries have no obligations towards the world’s poorest. The plight of the poor does not necessarily
ground obligations for states to accept migrants as members, however (pace Carens 2013). Rather, it
grounds that states must do something to aid them—or, in cases of past colonial relations, compensate
them. Instead of opening their borders to fulfil duties of global justice, then, states can fulfil them by
“exporting justice” (Wellman 2008, 129; Song 2018, chapter 4)."° The aim of such obligations,
importantly, is to alleviate poverty—not to end global inequality. Even after the fulfilment of these
redistributive (or restorative) duties, then, members of different states would still face significantly
unequal obstacles and opportunities (Blake 2020, 36-41; Pevnick 2011, section 5.3; Wellman 2008,
123-124; Song 2018, chapter 5; Song 2022, 2). I will grant this assumption, imagining that these duties
have been fulfilled and that severe global poverty has been eliminated. This leaves behind a particular

subset of cases about which the judgement of the Associational View goes against those of many

8 For White (1997), 391, non-consequentialist arguments are particularly strong if an association is “integrity-protecting”.
¢ Granting this assumption means that the conditional argument for the right to exclude presented by Stilz (2019), chapter
7, is not vulnerable to several of the objections below. I discuss Stilz’ view in section V.

1© See also Oberman (2015) on why states must make migration non-necessary for citizens of poor countries.



cosmopolitans. Namely, cases where wealthier states exclude citizens who lack decent economic
opportunities in their home country from joining their association in order to protect their state’s
associational autonomy."' This paper’s explorations revolve around such cases, and ones where people
lack access to institutions with high levels of religious and political freedom and are excluded.
Moreover, states, unlike many other associations, inevitably occupy territory. Indeed, being
connected to a specific territory is a constitutive component of a (nation) state (Miller 1995, chapter 2).
The threats to associational autonomy that I mention here are heavily intertwined with this connection
to territory—which associational views have been accused of not taking adequately into account (Fine
2010; Song 2017, 23-24). It 1s to a large extent because the majority of habitable spaces have already
been claimed and divided by existent states that individuals are prevented from creating their own state
associations. I will assume that states have claims to territory. I will, of course, not assume that they
have a right to exclude other interested occupants from such spaces (since that is what I am exploring).
Furthermore, I will treat crossing a state’s borders with the intention to stay indefinitely as morally
equivalent to becoming a member or a citizen of that state. I do so because defenders of the
Associational View usually hold that permanent residents ought to be granted rights that are very
similar to those granted to citizens (Blake 2020, 11; Song 2019, chapter 10; Wellman 2008, 133-134)."
Finally, I will assume that when states make use of their right to exclude and deny entry to
potential migrants, they are acting in accordance with the will of the majority of their members. In my
discussion, therefore, I am concerned with states in which political decisions can reasonably be
understood as an expression of collective self-determination. Not necessarily democratic. Not
dictatorial.’* The right to exclude protects, and is an instantiation of, associational autonomy only

when it is wielded on behalf of (most of) the association’s members. Similarly, it seems reasonable to

11 Stilz (2019) also explicitly grants the state the right to exclude migrants in these cases (under certain conditions).
12 See also Stilz (2019), chapter 1, and Fine (2010), 342-344.

13 See Song (2018), 55, for a set of criteria for collective self-determination. See also Stilz (2016) & (2019), chapter 1.
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assume that inclusion of the potential migrant is supported by a popular minority. I will set aside the
question of the associational autonomy of this minority, however, although others have argued
forcefully for the centrality of this issue for migration issues (Carens 1987; Kukathas 2021). My main
focus is on the associational autonomy of the excluded.

I have sketched some possible objections to and explicated the assumptions of the Associational
View. Most importantly, I assume that it is important to protect the associational autonomy of the
state, and that when states exclude migrants, this is an expression of a majority (but not consensus)
view. Finally, the cases with which I am concerned are ones where wealthy, liberal states exclude
migrants from poorer, less liberal, but not desperately poor and illiberal, countries. I aim to show that
the associational argument for the right to exclude is unconvincing even if we set these objections aside

and grant the assumptions made by defenders of the Associational View.

Is associational autonomy protected by the right to exclude?
States, on the Associational View, have the right to exclude because this is necessary for them to enjoy
associational autonomy—to protect members’ ability to control the character and preserve the integrity
of their association. The full enjoyment of associational autonomy has four constituent components:
the abilities to form, leave, refuse to join, and exclude others from associations. In the current interna-
tional system, however, individuals lack the abilities to both form and refuse to join states. And while
they can leave states, doing so without being included in another state is not a viable option. On this
background, at most, the right to exclude promotes one negative component of associational auton-
omy, the ability to exclude others, at the expense of the positive components, the ability to join and
form associations (Alexander 2008, 1). Let me elaborate.

As noted, associational autonomy is given special protection in liberal societies because asso-
ciating with others plays a key role in many of our most cherished life plans. Now, it would not nor-

mally be a threat to pursuing our life plans to be excluded from membership in specific associations.
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Wellman'’s golf club example shows us this: if you are excluded from one (or several) golf club(s), you
can always form another one with fellow golf enthusiasts. The right to exclude people from one’s golf
club furthers freedom of association because the other components of freedom of association, including
the right to form new associations (and being effectively able to do so), are protected (Oberman 2016b).

However, if this other associational component is missing, it is less clear that the right to ex-
clude actually furthers people’s abilities to freely associate with others in pursuit of a conception of the
good. If all existing golf clubs have the right to exclude you and you are unable to form a new golf club,
you (and your fellow excluded golf enthusiast co-citizens) do not have the freedom to associate in
pursuit of, say, that delightful feeling of a well-hit drive up the fairway. However, this is exactly anal-
ogous to the prospects facing excluded migrants, who cannot merely band together and form new states
(Fine 2010, 350; Song 2017, 22). Unlike aspiring golfers, they do not have the (actual) possibility of
setting up a new state and pursuing their desired life there instead.

Potential migrants are, of course, (usually) members of some club already: their home state.
What they seek, however, is to live in a state that offers better economic opportunities, allows them to
pursue their political or religious identity at an adequate level among more like-minded people, or
provides a culture that is better suited to their beliefs and life plans than the one they are born into—
or, simply, a wealthy, liberal state in which they can associate freely with the legal support of the state.
They want to be members of a club that helps them achieve this, not just some club. Associational
autonomy concerns the ability to influence the extent to which one’s associational membership(s) al-
low one to pursue one’s life plans. Being a member of an association that does not help you pursue
your life plans, therefore, does little for one’s associational autonomy. Being a member of a fox enthu-
siasts’ club, a sombrero wearing society, or a bucket collector’s association offers little consolation for
someone whose life plans revolve around golf.

On this background, a negative component of associational autonomy, the right to exclude,

protects the freedom of existing members of a state to determine the identity of their state collectively.
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However, it also prevents people from becoming members of a state with an associational “self”, a
setup of institutions and goods provision, or a coercively upheld landscape of duties and rights, which
resonates with and allows for the pursuit of their particular conception of the good. Had people had
the actual ability to form new states, the right to exclude would complement the right to form new
states as two separate ways of pursuing associational autonomy through managing membership. This
would ensure that people could become members of a state that resonates with and allows them to
pursue their conception of the good—even in cases where they are not lucky enough to have been born
into one that happens to support this pursuit.

Since all the world’s territory is already divided among different states, of course, new states
are almost exclusively formed through partition of and secession from existing states. One way for the
Associational View to accommodate the threats to associational autonomy that arise from the nability
to form new states, then, would be by adding and elaborating on additional theoretical components
which facilitate secession (Wellman 1995; Wellman 2005; Pevnick 2011, 61-62). Introducing the pos-
sibility of legitimate secession promises to ease the process of forming new states as compared to the
status quo. As I show in the appendix of this paper, however, the option of legitimate secession does

not rescue the Associational View from the threats to associational autonomy mentioned above.

The non-voluntariness of state membership

There is a further issue: that individuals under the current international system cannot refuse the nation-
ality into which they are born (Huemer 2010, 455; Song 2017, 22). Again, this, by itself, would not nor-
mally be a threat to the enjoyment of associational autonomy even when other associations upheld the
right to exclude. Consider a political analogy: imagine that everyone was made a member of a political
party when they were born: some were born as communists, some were liberals, some were conserva-
tives, etc. While this certainly seems like a peculiar setup, it also shows that non-voluntariness does

not seem to undermine associational autonomy in itself (as several proponents of the Associational
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View rightly note). One could always leave the political party—say, the liberal party—to which one
was conscripted at birth. It would also not be a problem, on this background, if other specific parties—
say, the communists and the conservatives—had the right to exclude potential new members. After all,
living in political partilessness is a perfectly viable option. The right to exclude protects associational
autonomy even with non-voluntary membership, in this case, because other components of associa-
tional autonomy are upheld.

However, present circumstances are not like this. First, unlike political partilessness, being
unable to live anywhere securely for an extended period of time is not a perfectly viable option (indeed,
it hardly even qualifies as an option) (Cole 2011, 204.). Full associational autonomy entails that we are
permitted to both form and uphold associations with others and that we are genuinely able to not do so
(Brownlee 2015, 271). Second, as noted, people cannot (feasibly) form new states. Third, membership
of a specific state is imposed upon people, in a way that is unchosen, based on birthplace and/or her-
itage. Fourth, this unchosen membership is then often used against them to prevent them from obtain-
ing membership in other existing associations.

As Song notes, non-voluntariness “raises the stakes of membership” (Song 2017, 22). Song
employs an intuitively strong example: states have a claim not to be colonized or occupied by another
state, which indicates that states have associational rights despite their non-voluntary nature (Song
2018, 54-55). Wellman provides the aforementioned case of Slovenia being coerced into joining the
EU (and Canada into joining NAFTA) to make a similar point. Both examples pick out something
that looks intuitively unjust and underpin the notion that states are, indeed, agents to whom a right to
freedom of association applies (an assumption that I have granted for the sake of argument).

Note, however, that these examples emphasize a different component of associational auton-
omy than the one Song and Wellman set out to defend. Rather than supporting the right to exclude,
they emphasize the importance of having the right to refuse to join certain associations to associational

autonomy— tAis is why countries should not be colonized or occupied. And this is why Slovenia should
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not be forced to join the EU. By accentuating the right to refuse to join associations, however, the
examples also remind us of a much bigger threat to associational autonomy: the fact that people are
“forcibly annexed” every day by dysfunctional associations when they are born into unjust or poor
states. As Song’s and Wellman’s examples show, such forced annexations constitute a significant
threat to associational autonomy. Internationally, then, people lack a key component of associational
autonomy: the ability to refuse to join certain associations. Wellman and Song provide intuitive sup-
port for how central this ability is to its true enjoyment through their examples of Slovenia and Canada
being forced into international institutions, and of states being colonized or occupied.

Defenders of the Associational View might object that the inability to refuse to join states is
not a problem in itself. Rather, the problem is that being stateless in the current international system
leaves a person with a decidedly bleak set of opportunities. Thus, people do not have a viable exit
option from the state into which they were born. Associational autonomy is threatened by the lack of
real possibilities for leaving, rather than the refusal to join, one’s state. As we saw, several versions of
the Associational View incorporate significant obligations on the part of wealthier states to “export
justice” to the world’s poorest (Blake 2013b, 80; Pevnick 2011, chapter 5; Wellman 2008, 129). This
could, presumably, be extended to include provisions ensuring that stateless individuals can live decent
lives. Doing so would help alleviate some of the threats to associational autonomy created by the right
to exclude on the present unfair background. Improving the prospects of stateless individuals, thus,
should be added to the Associational View, if its proponents are serious about “exporting justice”.
Having the genuine option not to associate with others also constitutes an improvement in terms of
associational autonomy. Safeguarding non-membership seems like an important and necessary addi-
tion to the Associational View, if its proponents want to protect their stated central value.

Even if this caveat is added to the Associational View, however, important issues remain.
Thus, the problem is not merely that people do not have the ability to refuse to join a state, but that the

migrant is being denied entry because she has a membership of a different state, which she never had the
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chance to refuse.'* Consider, again, a political analogy. Imagine the same scenario as before, where peo-
ple were born as members of specific political parties. Furthermore, there were only these parties and
people could not form new ones. Once more, imagine a person who grows up and realizes that, actu-
ally, she does not identify with the core tenets of the fascist party into which she was inducted at birth.
Fascism simply doesn’t suit her sentiments. So, she decides to leave the party. Upon months of dedi-
cated study and reflection, she embraces communism. Our would-be communist is not able to form
her own communist party (“The Slightly More Anti-Exploitative Communist Party”). She, therefore,
applies to become a member of the existing communist party, instead, who replies: “Sorry, you cannot
become a member of the communist party because you were not born as a member of the communist
party and, also, you used to be a fascist”."® In such a world, clearly, we would not say that our would-
be communist, nor indeed anyone, enjoyed freedom of political association in any plausible sense.'¢
In an important sense, of course, states are not quite like political parties (or fox enthusiasts’
clubs). States allow you to associate in different ways with people with a variety of interests.!” States
do, however, have broad cultural, political, and institutional identities. And it is plausible that potential
migrants wish to migrate to become part of such associational identities. Often, of course, it will be
sufficient for potential migrants to become members of wealthy, liberal states in which they can asso-
ciate freely with like-minded people. As noted, this paper mainly revolves around cases in which mi-

grants from poorer (less liberal) countries are excluded from doing exactly this.

14 We can imagine a different world, in which people could choose their state membership freely (say, at the age of 18) but
were told that when they did so, it would be difficult to join a different association. This, in many ways, would make for a
world in which associational autonomy was better protected.

15 Saying: “you can’t be a member of the communist party because you aren’t already a member”, is not much better.

16 Wellman (2011), 29-30, imagines a world in which freedom of association is consistently violated to show how intuitively
wrong such violations are. My argument seeks to show that our world is closer to that reality than he acknowledges.

7T am grateful to an anonymous reviewer for raising this point.
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Without the ability to refuse to join and form new states, the right to exclude does not protect
associational autonomy as such. Instead, the right protects one specific negative component of associa-
tional autonomy: the ability to shape the association of which one is already a member. At the same
time, it compromises another positive component: becoming a member of an association that resonates
with and allows one to pursue one’s conception of the good (if one was not lucky enough to be born
into such an association). Both are elements of enjoying associational autonomy, however. In a situa-
tion in which the abilities to refuse to join and form associations are (virtually) non-existent, it 1s not
obvious that upholding the right to exclude strengthens associational autonomy. At most, it leads to a
trade-off between protecting existing associations from new members and precluding individuals from
associating with others: two deontologically founded elements of associational autonomy.'® It is not
clear from the point of view of associational autonomy, why the right to exclude of some should be
given more weight than the right to be able to associate with religiously or politically likeminded people
of others."” Indeed, it seems arbitrary that it should do so. How, then, might wealthy liberal states’ right

to exclude potential migrants be justified in the name of associational autonomy?

What does it take to justify the right to exclude?

Providing certain liberties, H.L.A. Hart notes, necessarily involves two things: it grants the advantages
of these liberties to individuals, and it exposes them to the disadvantages that arise from other individ-
uals practising these liberties (Hart 1973, 550). In this case, the advantages granted by providing states
with the right to exclude centre around the ability to shape the identity of the state of which one is

already a member by controlling the influx of new members. The disadvantages fall on those whose

18 Note also that the right to exclude does not usually entail that state are permitted in excluding current members (as
associations normally are) or children born into their society. Brezger & Cassee (2016); Meijers (2022).
19 See also Stilz (2019), ch. 7, which explores this question in-depth; and Cole (2011), chapter 13, which shows how defences

of the right to exclude often rely on the distinction (between member and non-member) that they are trying to establish.
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possibilities for associating around a collective “self” which suits their life plans are not well-ensured
by the state in which they are presently a member, into which they have typically been forcibly included
at birth, and which they cannot reasonably leave without the offer of membership into a different state.
They wish to join (or form) another one but cannot do so due to the exercise of the right to exclude—
and the practically insurmountable obstacles associated with trying to create new states.

Rather than being a question of more or less associational autonomy, the issue is best charac-
terized as a conflict between the associational rights of different groups of people. Between negative
and positive aspects of associational autonomy. Between different deontologically grounded liberty
rights. On the one hand, upholding the right to exclude protects the control of present citizens who are,
we may presume, content with the character of and opportunities afforded by their state—and seek to
control potential changes by excluding new members. On the other hand, the right to exclude prevents
citizens who are not content with the character of, and opportunities afforded by, their state from be-
coming members of associations that better matches their aspirations, plans, and beliefs. Either through
joining or creating such associations.

Defenders of the Associational View, however, do not provide us with any way of resolving
this conflict of rights. At the very least, then, they owe us additional arguments, justifying why the
rights of those seeking to exclude should be prioritized over the rights of those seeking to associate.
Such arguments could take two forms. They could resolve the conflict by pointing to reasons other than
associational autonomy—reasons, for example, of stability or culture. Appealing to non-deontological
reasons, however, would make defenders of the Associational View vulnerable to many of the powerful
counterarguments made against them on consequentialist grounds (which I set aside earlier); argu-
ments emphasizing the reprehensible nature of coercive border enforcement, the overall economic
gains created by migration, and the arbitrariness and unfairness of global inequality of opportunity.

Alternatively, defenders of the Associational View could seek to show that the unilateral right

to exclude ensures a more valuable instantiation of associational autonomy than its absence—one that
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protects its proper value (Dworkin 2011, chapter 7). On the Associational View, the value which the
right to exclude is meant to protect is the freedom of citizens to influence the course of their own lives
through preserving and controlling the character of their associations with others; the state’s associa-
tional “self” (for Wellman), a people’s ability to self-determine (Song), its institutions and goods pro-
vision (for Pevnick), or its coercively upheld jurisdictional landscape of rights and duties (for Blake).
In the following section, I will consider ways in which the view can be amended in order to realize a
more valuable instantiation of associational autonomy.

I noted previously that the most controversial cases for the Associational View are ones in
which wealthy, liberal states exclude potential migrants who enjoy only a minimally decent standard
of living at home. Such migrants do not live in poverty or in fear of their basic legal, political, or reli-
gious rights being transgressed (since such issues have been resolved, we imagine, by fulfilling the duty
to “export justice”). Rather, they want to migrate to a wealthier country to earn a decent wage or enjoy
decent opportunities for expressing their particular cultural, religious, or political beliefs—or to associ-
ate with specific family members. It is to these migrants, in search of an association with a more suitable
“self”, in particular, that a convincing justification must be provided.

This justificatory challenge is not only of theoretical interest. In practice, there are vast differ-
ences in the opportunities people have for migrating to other countries, and, so, justifying this discrep-
ancy has a tangible political upshot. As a useful proxy for illustrating the inequality in opportunities to
migrate, we can compare the extent to which citizens of different countries can enter other states with-
out a visa. On average, citizens from (non-poor) lower-middle income countries enjoy visa-free/visa-
on-arrival access to around half as many countries as citizens from high-income countries do (HPI
2023). More generally, the number of countries to which a person has visa-free access tends to increase
with the levels of GNI and political freedom and stability (Thomas 2019).

Below, I consider three different ways in which someone with an associational inclination

might seek to amend their view in order to construct a position that can deal with these difficult cases
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in a coherent and satisfactory manner. All of these amendments are drawn from theories built around
an associational structure. Blake’s solution is straightforwardly associational. The two other potential
solutions, drawn from David Miller and Anna Stilz, lack the deontological grounding that character-
izes the Associative View.?* When considering these amendments to the Associational View, therefore,
I do not mean to say that Miller’s and Stilz’ theories are subject to the vulnerabilities and issues noted
above. Rather, I am exploring whether proponents of the Associational View could amend or extend
their approach with structural elements from the theories of Miller and Stilz to justify why (or clarify
when) wealthy liberal states can prioritize the associational autonomy of their citizens over that of
those who come from abroad. While neither solution fully serves to close the justificatory gap, I suggest
that both of these two possible amendments can be used in a narrower, reconstructed form to build a

more robust justification than what proponents of the Associational View currently offer.

Can the right to exclude be justified?

One potential solution to the conflict between the negative and positive components of associational
autonomy comes from within the Associational View itself. From Blake. His specific version of the
Associational View starts from the idea that co-citizens owe each other special duties because they are
engaged 1n jointly coercing one another through the legal and political institutions they share (Blake
2001). States are permitted in excluding migrants from such institutions, as noted, because inclusion
places additional moral and legal obligations on existing members, since new migrant members would
also be owed special duties. As the previous sections have shown, however, this justification is inade-
quate. If the value we care about is associational autonomy—here, the ability to shape the coercively
upheld landscape of rights and obligations—Blake has not provided sufficient justification for why the

associational autonomy of migrants, who wish to influence the landscape of rights and obligations

20 Both views are interest-based, which makes them lean more towards the consequentialist side of the debate chamber.
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under which they live by moving to a new such landscape, a different state, should be given lower
priority than existing citizens.

To break this stalemate, Blake argues that we should expand our conceptual catalogue beyond
the traditional, narrow focus on justice (Blake 2020, chapters 9-10). A good society must be more than
merely just. It must show mercy. A merciful state includes potential migrants, allowing them to cross
its border and attain permanent residency, even when not required to do so by justice. Beseeching states
to be virtuous can be seen as a potential amendment to the Associational View, a solution to the conflict
between different elements of associational autonomy. It is a way of sidestepping the problem of justi-
fying exclusion to potential migrants. After all, the mercy-based solution, if successful, makes it easier
for potential migrants to join other states. This improves the positive dimensions of their associational
autonomy. They are, thus, less likely to stand in need of having their exclusion justified. This occurs,
furthermore, without weakening the right to exclude of existing states. States are not required to admit
migrants on Blake’s account. Justice allows exclusion. Admittance, instead, would be an act of mercy.

Blake, himself, anticipates certain concerns with his mercy-based solution (Blake 2020, section
9.1). The virtue of mercy, he notes, comes with some tainted connotations. Mercy is normally some-
thing we show to wrongdoers. To criminals. Mercy, we might also worry, glosses over the inequality
between the wealthy recipient country and the poor (but not desperately poor) migrant and absolves
the wealthy of the unfair ways in which their enormous advantages have come about. “Is the goal of
political philosophy [...] not to overcome this sort of vicious inequality?”, Blake asks to pre-empt his
critics (Blake 2020, 193). But he fails to deliver a convincing answer.

The virtue of mercy does little to alleviate the concerns noted above. Those who are excluded
have no additional guarantees of associational autonomy. Without rights and guarantees, hoping for
mercy places the poor unnecessarily at the discretion of the wealthy. It makes their associational au-
tonomy dependent on whims. It introduces arbitrariness and a relationship of domination where there

is already inequality. Rather than solving the conflict, it raises new questions. Why should some be
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dependent on the mercy of others to enjoy associational autonomy, while others can do so free from

domination in the (wealthy, liberal) state into which they are born?

The adequacy amendment

Miller highlights a set of alternative considerations. From these, we can construct a different amend-
ment to the Associational View. While Miller’s view is not part of the associational family (at least not
the immediate family), his “adequacy argument” is compatible with the Associational View, and could,
potentially, help solve its problem of justificatory discrepancy. Miller’s reflections arise in the context
of discussing whether or not persons have a human right to exit, a right to immigrate (Miller 2016, 14).
If this right is interpreted as “a universal right held against all states not to prevent those who wish to
settle on their territory from doing so”, Miller argues that there is no such right (Miller 2016, 14). At
most, he claims, there is a right to migrate to some other country. The right does not, however, provide
a potential immigrant with the right to settle in one specific country (Miller 2005, 197).

Miller’s argument is made in the context of a discussion of the human right to exit—and he
mainly considers the plight of migrants whose basic interests are threatened. The Associational View,
of course, already deals with these desperate cases through “exporting justice” and helping refugees.
The structure of Miller’s argument, however, can be repurposed in service of a potential solution to the
issues faced by the Associational View. Could proponents of the Associational View justify the exclu-
sion of potential migrants by wealthy liberal states by amending their view so that excluded migrants
must be ensured adequate associational options by being included into some country?

Imagine a prospective immigrant wishing to be included in a state other than the one into
which they were born. Born in Morocco, they want to immigrate to France. Perhaps for political rea-
sons; for love of liberté. Perhaps for reasons of financial improvement, or to join a family member.
With the structure of Miller’s argument in mind, an amended version of the Associational View can

be composed: one in which individual states do not have an absolute right to exclude. On this version,
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the potential migrant should be able to join some (adequately wealthy and liberal) state. But not neces-
sarily France. If not liberté, then perhaps liberta, or libertad. Let’s call this the adequacy amendment.

Migrants just need the opportunity to join an association that is adequate or good enough at
allowing them to seek better economic prospects or express their political beliefs collectively. They,
too, have associational rights of deontological character. Specifically, they have a right to a state that
does sufficiently well in allowing them to influence the course of their own lives through preserving
and controlling the character of their associations with others through deciding with whom they asso-
ciate. And this includes being allowed to join some other state whose character suits their life plans and
beliefs sufficiently well if their native state fails to do so.

Extending the Associational View using the adequacy amendment remodels the landscape of
rights. It does so, by giving greater weight to the associational interests of potential migrants, to the
positive aspects of associational autonomy. Armed with the adequacy amendment, the French can say
to the excluded migrant: “we exclude you, but we recognize that you have a right to join some state
that helps promote your associational interests”. Once recognized as a right, France would need to
ensure that another state would, in fact, allow the migrant to join their association. Such a scheme
would not mean that potential immigrants would be free to join any state they desire. However, com-
pared to the status quo, it would greatly improve their associational autonomy. It would do so, further-
more, through furnishing them with rights (rather than relying on the mercy of the receiving state).
Employing the adequacy amendment, then, allows for an instantiation of associational autonomy in
which the negative component of associational autonomy, the right to exclude, is somewhat limited
by the positive component of associational autonomy, the right to join.

Does the adequacy amendment help the Associational View escape their justificatory dead-
lock? A tinge of arbitrariness certainly lingers. Assume that a native Frenchwoman and the potential
migrant both think that France provides the best associational option to further their life plans. Since

the adequacy amendment only aims to provide good enough options, it still leaves the two parties with
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very unequal access to their preferred path. Those born in France get automatic access to their specific,
preferred association while prospective migrants are only granted access to some, non-specific, less-
preferred association. This inequality, more importantly, persists without justification. The French can
reject a potential migrant from joining their specific state even when inclusion would greatly benefit
the ability to further the life plans of the potential migrant through associational membership. Say,
because joining this specific state would allow them to associate with specific people, like family and
loved ones, or specific institutions; religious, cultural, or political (Stilz 2019, 206-207). Excluding
countries, furthermore, can exclude migrants even if inclusion would be costless to their association—
even if migration would not cause significant costs to the French citizens’ ability to further their life
plans through associational membership.

It is worth noting, also, that the associational autonomy one gains from migrating is not lim-
ited to the ways in which one can associate within the state of which one becomes a member. Returning
to the metric of visa-free travel helps illustrate why this is the case. A passport from one of the wealthiest
states in the world not only gives the holder access to their culture and economy. It also provides visa-
free access to (almost) all the other wealthy (liberal) states in the world. In the case of the most powerful
passports (such as Japan, Germany, or Canada), this includes visa-free access to over 85% of the
world’s countries and more than 90% of the global economy (HPI 2023). A merely adequate passport,
unsurprisingly, provides vastly inferior opportunities for international, visa-free association.

Proponents of the Associational View want to protect the ability of persons to pursue their life
plans in cooperation with others. The adequacy amendment leaves the Associational View with a
slightly lighter justificatory burden than before. However, furnishing potential migrants with adequate
associational options, while denying them options that are as good as those enjoyed by members of
wealthy liberal states, still raises the question: why are the associational interests of the citizens of a
recipient country given more weight than those of the potential migrant? Once again, and even with

the incorporation of the adequacy amendment, the Associational View seems to be unjustifiably biased
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in favour of the associational autonomy of members of wealthy, liberal states. One response to this

objection is to add a further amendment, making the Associational View conditional >

The Conditional Associational View

On the Associational View, states have a right to exclude potential members in order to protect asso-
ciational autonomy. The right to exclude is unilateral and, except in the case of refugees and a few
other exceptions, unconditional-—no justification for exclusion is needed. As we’ve seen, this seems to
arbitrarily favour the associational autonomy of those who are content with their present state mem-
bership over those that are not (and cannot, recall, create new states or live securely in statelessness).
One way to resolve the residual arbitrariness of the Associational View (even with the incorporation
of the adequacy amendment) is to amend the view by abandoning the unconditionality of the right to
exclude. With this amendment in place, states have a right to exclude potential members if (and only
if) this exclusion meets certain conditions.

Annie Stilz proposes a sophisticated version of this view. According to her, states have a right
to exclude potential migrants on the basis of territorial sovereignty. Stilz’ view is built around an asso-
ciational core and, thus, shares some key similarities with the Associational View. For her, states are
important vehicles for collective self-determination over political and institutional decisions. To per-
form this function, states must occupy and rule over plots of territory (Stilz 2019, chapter 1). As part
of their legitimate authority over a specific territory, self-governing members of a state have a right to
decide their own immigration policy. They have a right to exclude (Stilz 2019, chapter 7).

Her view differs in important respects, however, from the Associational View. For Stilz, not
least, the right to exclude is conditional. This means that “states have a standing duty to accept would-

be migrants if their entry would not set back local’s legitimate interests” (Stilz 2019, 188).?* In other words,

2L Stilz explicitly proposes her conditional view as an improvement on Miller’s adequacy proposal (2019), 206-207.

22 See p. 211 for a slightly different phrasing.
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migrants can be excluded only if inclusion would threaten significant harms to present members of the
state. When migration threatens national security, poses a threat to institutional stability, undermines
the provision of public services, or endangers the welfare state, it constitutes a substantial threat to its
members. In such cases, states have a strong case for restricting entry (Stilz 2019, 211-212). Where
migration threatens inhabitants’ ways of life or comes in the way of fulfilling special obligations to-
wards the domestic poor, the argument for exclusion is less clear and depends, in particular, on the
strength of the migrants’ interests in being included (Stilz 2019, 213-214). Stilz also allows for threats
to social cohesion or the possibility of an anti-immigrant backlash to count as possible justifications.

As a way of meeting the justificatory burden facing the Associational View, they could adopt
Stilz’ conditionality criterion. A Conditional Associational View, amended along these lines, seems to
avoid the issues of arbitrariness noted at the end of the previous section. When faced with migrants
who want to migrate to a wealthier country to earn a decent wage or enjoy decent opportunities for
expressing their cultural, religious, or political beliefs, states are not permitted to simply exclude them
without justification. Not even, that is, if excluding states guarantee that the excluded migrant has
access to a different, adequate state. But when is the conditionality criterion fulfilled? What constitutes
a legitimate condition for exclusion? For Stilz, the different legitimate reasons for exclusion are ones
that protect the normal functioning of a well-governed state. Such a state ensures national security,
institutional stability, provides public services, maintains a functioning welfare state, enables the pur-
suit of particular ways of life, enables the fulfilment of special obligations between co-citizens, is held
together by social cohesion, or is not beset by terrible backlash against minority groups. States may
legitimately exclude migrants when they threaten these values because in that case, the very association
of the receiving state is under threat.

We can distinguish between a state’s associational identity—its cultural, institutional, politi-

cal, or religious composition—and the preconditions for their associational identity—the services and
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functions that a state must provide whatever else they decide to provide their members with.?* To put
it in the terms of this article, we might say that they are the preconditions of a state’s associational
autonomy. Stilz’ view entails that if a state’s preconditions for associational autonomy are threatened
by migration, then they have a right to exclude. In that way, the proposed amendment provides a
response to the excluded migrant that is consistent with protecting associational autonomy. The op-
portunity to join other states, the realistic path to ensuring the associational autonomy of migrants, can
be curtailed only when this actually threatens the associational autonomy of receiving states—by threat-
ening the preconditions of exercising associational autonomy.

By incorporating Stilz’ conditional proposal, the Associational View can strike a balance be-
tween the interests in associational autonomy of the prospective migrant and the receiving state. In
doing so, it seemingly avoids arbitrarily favouring current citizens. The interests seem even more bal-
anced if this conditionality is combined with the adequacy solution. This combination would entail
migrants having a right to membership in a state of sufficient quality in allowing them to access good
cultural, religious, political, or financial opportunities. Additionally, each individual state in which
migrants could achieve this level of sufficiency would have to provide a satisfactory justification in
order to be morally permitted to exclude prospective migrants.

In order to properly evaluate the Conditional Associational View, which incorporates Stilz’
conditionality, it is worth taking a closer look at what constitutes a legitimate exclusionary reason and
whether they do, in fact, amount to satisfactory justifications. After all, if these reasons do not with-
stand scrutiny, they will not be able to lift the justificatory burden needed to salvage the Associational
View. Note here that Stilz’ list of possible threats is fairly heterogenous. Some items are direct results
of admitting (large groups of) migrants. This includes, for example, when a large influx of migrants

undermines the provision of social services, threatens institutional stability, or prevents the fulfilment

23 Stilz (2019), 209, calls these the special responsibilities that a legitimate state has to the population it rules.
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of special obligations towards the domestic poor. As Stilz notes, the fear of such threats is often invoked
in contemporary political debates but, in reality, levels of migration would have to be much higher
than they presently are in order to actually threaten these associational values (Stilz 2019, 212; Carens
1987). Nonetheless, there is a limit at which preconditions for associational autonomy would be
eroded. In such cases, where associational autonomy is threatened directly, the Conditional Associa-
tional View is able to provide a compelling justification for the exclusion of potential migrants.

Other items on Stilz’ list, however, are indirect (or, as she calls them, “non-ideal”) results of
admitting (large groups of) migrants. When immigration causes backlash or threatens social cohesion,
the results are not directly caused by admitting migrants. The same seems true when immigration leads
“to the formation of an underclass.” (Stilz 2021, 10) Rather, such consequences result from recipient
state citizens reacting to the admission of immigrants. These reactions can, of course, flow from several
different sources. Sometimes, citizens of wealthy countries are simply ideologically or politically op-
posed to migration. Other times, they feel threatened by migrants, fearing the impact on their job op-
portunities or worrying about pressure on the incomes of society’s worst-off. In these latter cases, rather
than being malicious or bigoted, the reactions are misdirected. The appropriate target for backlash, in
such cases, is not migrants, but the state which leaves them in precarious and unstable circumstances.**

In either case, it is much less obvious that such indirect threats to associational autonomy can
be used as justifications to exclude potential migrants. Doing so uses features of the world that are
malleable, and whose malleability is under the control of members of the wealthy, liberal recipient
state—namely, their reactions—to exclude poor migrants. We might say that the proposed amendment
to the Associational View, following Stilz, is weakly conditional. States can exclude migrants if inclu-
sion causes setbacks to their legitimate interests, even if these setbacks could be avoided and the avoid-

ance of the setbacks is in the hands of members of the recipient state. This tendency to treat alterable

241 am grateful to an anonymous reviewer for pressing me on this.
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traits of the social world as facts and to do so to the detriment of poor, prospective immigrants is a

component in many versions of the Associational View. And it is the source of another set of problems.

Motivational Conservatism
The proposed amendment drawn from Stilz’ view allows states to exclude migrants on the basis of
setbacks that could be avoided if members of the recipient state reacted differently. On this view, back-
lash, threats to social cohesion, and the creation of a migrant underclass are considered legitimate
reasons for excluding migrants. But immigration need not and ought not lead to social backlash—
surely, recipient societies ought, instead, to be open and welcoming. Similarly, citizens of the recipient
state shouldn’t refuse to build social cohesion with immigrants. They should not treat and relate to
immigrants as members of an underclass. But frequently, of course, they do. Although, these setbacks
are (at least, theoretically) avoidable, often recipient state populations wil/ react unreasonably towards
migrants. How should political theorists respond to and incorporate such—avoidable but probable—
reactions in their theorizing? The Conditional Associational View, amended on the basis of Stilz’ view,
allows for exclusion to be based upon whether such reactions are likely to happen. In doing so, these
reactions are treated as on a par with setbacks that are not avoidable and reaction-based: institutional
stability, welfare provisions, etc.? It incorporates how people are likely to react, rather than how they
could and ought to react. In doing so, we might say, her theory is motivationally conservative.

Theories that are motivationally conservative hold that we should take people’s motivations
and sympathies (more or less) as they are when setting out moral principles about the political world.
For example, that we should take into account that many people have strong anti-immigrant senti-

ments when setting out moral principles for justice in migration. Why? Because, as Blake puts it, “We

% In a sense, of course, even “institutional stability” is partly a function of (expected and actual) reactions of citizens.
However, it is unlike social backlash and the creation of an underclass, which are reactions—not merely functions thereof.

I am grateful to an anonymous reviewer for pressing me on this.
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stand in need of moral principles for precisely this world” (Blake 2020, 195, my emphasis). And these
are circumstances, in which there are heavily guarded borders and strong sentiments of national iden-
tity. The approach of proponents of the Associational View (and, to a lesser extent, Stilz’ view), then,
is justified by a methodological conviction that political theorizing should be able to guide the actions
of political agents.?® Agents, that is, who have to navigate a world that is, in fact, divided into nation
states and in which people are, actually, strongly partisan towards their fellow compatriots.

The most difficult cases of this type are where people’s anti-immigration sentiments are unrea-
sonable and offensive. These, Blake claims, leave liberal theorists with a tragic choice: “We can say
that racists and nativists are wrong, after all; but we cannot claim that they do not exist—and any theory
that does is doomed to irrelevance” (Blake 2020, 141). To avoid being “a toy theory, [...] incapable of
guiding us in the real and messy world we inhabit”, theorists must incorporate some level of motiva-
tional conservatism, treating these sympathies and motivations as facts—while, perhaps, weeding out
the most blatantly offensive attitudes (Stilz 2019, 115). Song, too, relies on a motivationally conserva-
tive approach. She argues that many contemporary theorists of migration “privileges justice at the ex-
pense of collective self-determination” (Song 2022, 3). Such theorists, Song thinks, focus too much on
how 1nstitutions ought to look, and the beliefs people ought to have about migration, rather than re-
specting the collective decisions that they actually take—including about migration. As shown, Stilz
also has traces of motivational conservatism, which bleeds into the amendment inspired by her view.?’

Facts about motivations and sympathies, however, are different from other kinds of facts used

to justify exclusion. Citizen reactions, their motivation, is what we may call a “soft” fact.?® One that is

26 They are also usually institutionally conservative. This comes with its own set of issues (Axelsen 2018).

27 She rejects institutional conservatism, however. See Stilz (2019), 8-10. This is another way in which Stilz’ view differs
from the Associational View.

28 See Lawford-Smith (2013) for a distinction between “hard” and “soft” feasibility constraints. See also Axelsen (2013;

2018; 2022); Estlund (2011).
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malleable and whose malleability is within their control. This changes the character and the strength
of the justification they can offer to prospective migrants. When seen in this light, the suggested justi-
fication takes the following form: “unfortunately, we have to exclude you from becoming a member of
our state since if' you become a member, we will cause a backlash, fail to socially cohere with you, or
treat you as a member of an underclass.” From an interpersonal perspective, this looks like a decidedly
weak justification. After all, citizens of the recipient country are themselves responsible for reacting in
these unreasonable ways towards immigrants. It is because of their own failure to (re)act reasonably
that the societal threat arises. The associational autonomy of the recipient state, or its preconditions,
are threatened not due to migration, but due to the reactions of its own citizens to migration.

This creates a bizarre and awkward justificatory situation when using “soft” facts to justify
exclusion. And this situation is inherited when Stilz’ weak conditionality is incorporated into the As-
sociational View. Thus, due to their motivationally conservative approaches, they would still run into
justificatory trouble. The aim of amending the Associational View in this way, recall, is to bolster its
ability to justify why (and when) wealthy, liberal states can exclude potential migrants in the name of
associational autonomy. Regarding direct threats to associational autonomy created by migration, the
amendment succeeds. However, in the case of indirect threats, the proposed justification looks dubious.
Simply put, migrants can complain that recipient citizens ought not use their unreasonable reactions
as a reason to exclude them. Not least because excluding migrants, as we have seen, undermines their
associational autonomy, leaving them in the unsatisfactory associational slot into which they were
forcibly annexed at birth. When viewed like this, the ability to justify exclusion to potential migrants

of the Associational View, even if amended along the lines suggested by Stilz, looks less convincing.

Conclusion
Most people think that the state has a right to exclude prospective migrants. It turns out to be difficult,

however, to defend this right. Proponents of the Associational View hold that members of a state have
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a right to exclude migrants to protect the state’s associational autonomy. Being able to exclude poten-
tial members enables associations to freely decide which “self” gets to practice self-determination and,
thereby, define the association’s content and development. Unlike in a domestic setting, however, in-
dividuals do not enjoy other components of associational autonomy internationally. Here, individuals
lack both the (actual) ability to form new states, to refuse to join their native states, and the genuine
possibility to give up membership in their present state (since statelessness is not a viable option). The
justification provided by proponents of the Associational View, is inadequate because it favours the
associational autonomy of present members of (wealthy) states over that of potential members—who
are presently members of (poor) states into which they were enlisted at birth. It is unclear, from the
perspective of securing associational autonomy, why enforcing the right to exclude under these cir-
cumstances ensures a better realization of associational autonomy than a world without borders does.

I’ve explored a number of ways in which the realization of associational autonomy could avoid
this justificatory problem by amending their theory. Three elements, although insufficient on their own,
would improve the perspective from the point of view of associational autonomy. First, the rights and
circumstances of stateless individuals should be improved. Associational autonomy is better protected
if not associating is made (at least) a non-terrible option. Second, making the exclusion of migrants
conditional, rather than unilateral, brings further balance to the weighing of the interests of migrants
and recipients. This amendment entails that migrants can only be legitimately excluded if they cause a
threat to the basic interests of the recipient society. Excluding migrants on the basis of citizen reactions
to their membership, however, leads to bizarre justificatory situations, and should not, therefore, count
as a legitimate reason for exclusion. Third, incorporating the “adequacy solution” in addition to the
previous amendment, makes the Associational View better equipped to provide plausible justifications
to potential migrants who are turned away. This addition ensures that all migrants have the right to be
included in a good enough state for their purposes (if not necessarily their preferred one) when they are

excluded for the abovementioned legitimate reasons.
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If the Associational View is to be able to lift the burden of justifying the exclusion of potential
migrants from wealthy, liberal states on the grounds of associational autonomy, I submit, it must
incorporate these amendments. A view, amended along these lines, would provide a better justified,
more equal, instantiation of associational autonomy under current international circumstances. This
view would look very different from the ones defended by the theorists discussed here, and its
implications would be much fewer exclusions and significantly more open borders. For friends of
associational autonomy, this should be a welcome transformation. After all, when evaluating a
particular realization of a value, it is important to pay attention to the fact that some benefit more from
this instantiation than others (Waldron 2003). Looking at the instantiation of the value of associational
autonomy which is realized by granting states the unilateral right to exclude, it seems clear that it
would, and does, disproportionately benefit citizens of wealthy, liberal countries—people who have
self-interested reasons to want to stay in their present states and exclude others from joining them. For
these fortunate co-citizens of wealthy, liberal states, negative components of associational autonomy,
the right to exclude, helps protect advantage and privilege, at the expense of citizens of poorer
countries, for whom the positive components of associational autonomy, the right to join (or form)
other states, would grants access to such advantages.” If we care about the associational autonomy of
all the relevant parties, including those who are not born in wealthy, liberal states, moving away from

this imbalance looks like a better instantiation of this core liberal value.
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Appendix for “Members Only? Why
Associational Autonomy Cannot Justify Closing

State Borders”

By David V. Axelsen

Appendix: Seceding to protect associational autonomy
Only two of the different versions of the Associational View include thoughts on secession (Wellman
1995; Pevnick 2011, chapter 3). Wellman’s account provides the most promising potential solution to
the conflict between different components of associational autonomy noted above through secession,
and, consequently, I will focus on that here.*® He concludes that groups can secede when secession
leaves both the remaining state and the group that secedes able to “effectively perform the functions
necessary to create a secure political environment” (Wellman 1995, 162). In other words, secession is
legitimate when it does not have unreasonably harmful consequences (Wellman 1995; Wellman 2005,
36, 72-73.). Introducing the possibility of legitimate secession, at first, seems to get Wellman off the
hook by easing the process of forming new states through secession as compared to the status quo.
On closer inspection, however, the option of legitimate secession does not rescue the Associ-
ational View from the threats to associational autonomy mentioned above. First, note that secession
does not provide the same opportunities as being able to form new states. In particular, on Wellman’s
view, only those who are members of already well-functioning states and are able to create new such
states seemingly have the right to secede. Otherwise, seceding does not fulfil the criterion of having

and leaving behind the ability to govern effectively and securely. This looks counterintuitive, however,

30 On Pevnick’s view (2011) secession is only legitimate if a seceding subunit is able to sever the links in institutions and

goods provision to the state from which they wish to secede. In practice, though, such links are “inextricable” (61-62).
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since many of the worst-off migrants in the world are leaving behind states that are not effectively gov-
erned or secure. This de facto excludes all such migrants from the option to form states through seces-
sion. Thus, they are left no better off under Wellman’s proposed scheme than without it.

Moreover, it is generally thought that we have a right to start new associations even if those
we leave behind are made much worse off. Returning to Wellman’s example of marriage: you are
permitted to leave a marriage even if this makes your former spouse destitute. At the very least, you
are permitted to do so if, for example, your spouse gives very little weight to your life plans or the
pursuit of your interests (which is comparable to the relation between migrants and the states from
which they are emigrating). With the right to exclude intact and no option to form new states, it is of
little comfort for the worst-off migrants that other groups are permitted to secede and create new states,
providing them with little more than additional associations from which to be excluded.

Second, note that Wellman’s right to secession is conditional on the harmful consequences
such secession produces for those from whom one secedes, while the right to exclude is not. This leaves
his theory on an unstable footing. It entails, for example, that a sufficiently large group can secede from
Norway and create another state, New Norway, excluding their former compatriots from this new
association, provided that their exclusion leaves the Norwegians with a secure political environment. They have
no such obligations towards non-Norwegian migrants, however, whom, on the Associational View,
they have a deontological right to exclude, regardless of the harmful consequences. This discrepancy
between obligations towards two sets of people with whom one does not wish to associate requires
justification and Wellman does not provide one. Neither do his fellow proponents of the Associational

View.*!

31 Cole (2011), ch. 14, has a similar argument, emphasizing freedom of movement of migrants. See also Song (2017), fn 60.
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