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Abstract 

According to the United Nations High Commissioner for Refugees (UNHCR), 

voluntary repatriation has been the most desirable and ideal solution among the traditional 

durable solutions for refugees, alongside local integration and resettlement. Although the 

current forced displacement rate is the highest ever, primarily due to contemporary armed 

conflicts, most of the refugees fleeing from conflicts lack any timely and durable solution. This 

fact stresses the urgent need to reassess the effectiveness of existing durable solutions. 

Accordingly, this thesis investigates, from the standpoint of international law, how voluntary 

repatriation can be a durable and sustainable solution method. 

The term ‘refugees’ refers to forcibly displaced individuals legally deemed non-

returnable to their countries of origin due to well-founded fear of persecution. Consequently, 

the repatriation of a refugee must be fundamentally predicated on the principle of voluntariness. 

Nevertheless, there is no dedicated international convention on voluntary repatriation. Thus far, 

the right to return, the principle of non-refoulement, and UNHCR's mandate have shaped the 

operation of voluntary repatriation. The thesis proposes that voluntary repatriation should be 

included as a component of the international protection regime for refugees. Moreover, refugee 

returns within the humanitarian, development, and peace nexus could help ensure the durability 

and sustainability of voluntary returns.  

Correspondingly, the thesis explores the historical development of voluntary 

repatriation and the roles of the UNHCR, the legal framework of voluntary repatriation and 

obstacles posed by 21st century refugee conditions. Two case studies, Somalia and Afghanistan, 

are analysed to illustrate these dynamics and the potential of the Global Compact on Refugees 

for effective voluntary repatriation is discussed. Hence, the findings and recommendations from 

this research will inform a guideline with a legal perspective on effective voluntary repatriation 

and novelly contribute to the literature on voluntary repatriation in international law. 
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INTRODUCTION 

 This thesis critically examines voluntary repatriation as a solution for refugees from the 

perspective of international law and practice. It investigates the legal, institutional, and practical 

dimensions that influence the durability and sustainability of voluntary return in the context of 

large-scale refugee movements, particularly driven by contemporary armed conflicts. There is 

a significant normative and operational gap in the international legal framework governing 

voluntary repatriation, despite the United Nations High Commissioner for Refugees (UNHCR) 

recognising it as an ideal solution. The 1951 Convention relating to the Status of Refugees and 

its 1967 Protocol (1951 Convention) implicitly refers to voluntary repatriation in its preamble,1 

and similarly, human rights conventions under the right to return.2 

There is no dedicated international convention on voluntary repatriation that explicitly 

defines it and clarifies its scope with respect to refugees' rights and states' obligations. In this 

regard, the general understanding of the term voluntary repatriation briefly indicates that "the 

assisted or independent departure to the country of return based on the will of the returnee and 

his/her informed decision to return" [...] "carried out in conformity with obligations deriving 

from applicable international instruments." 3 Although the Statute of the United Nations High 

Commissioner for Refugees (1950 Statute) and some regional refugee law instruments4 have 

 
1 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 

UNTS 137, (1951 Convention), Preamble. 
2 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III), (UDHR), art 

13(2); International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 

March 1976) 999 UNTS 171 (ICCPR), art 12(4); Convention on the Rights of the Child (adopted 20 November 

1989, entered into forceU 2 September 1990) 1577 UNTS 3 (CRC), art 10; European Convention for the 

Protection of Human Rights and Fundamental Freedoms (as amended by Protocols 11 and 14, adopted 4 

November 1950, entered into force 3 September 1953) 213 UNTS 221, ETS 5 (ECHR), Protocol 4, art 3(2); 

American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July 1978) 36 OAS 

TS 1; 1144 UNTS 123 (ACHR), art 22(5); African Charter on Human and Peoples’ Rights (adopted 27 June 

1981, entered into force 21 October 1986) (1982) 21 ILM 58 (ACHPR), art 12(2);Convention against Torture 

and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 December 1984, entered into 

force 26 June 1987) 1465 UNTS 85, (CAT). 
3 European Commission, Press Release PRES/05/247 (11 October 2005) 

<https://ec.europa.eu/commission/presscorner/detail/en/pres_05_247> accessed 1 May 2020, 16. 
4 Statute of the United Nations High Commissioner for Refugees (adopted 14 December 1950) UNGA Res 

428(V) (1950 Statute), paras 1 and 8; Organisation of African Unity Convention Governing the Specific Aspects 

https://ec.europa.eu/commission/presscorner/detail/en/pres_05_247
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made positive contributions to the legal development of voluntary repatriation. However, their 

impact remains limited to their respective regions, and, with the exception of the 1969 

Organisation of African Unity Convention Governing the Specific Aspects of Refugee 

Problems in Africa (1969 OAU Convention), they lack legally binding force under international 

law.5 

 The thesis argues that voluntary repatriation of refugees is an essential part of the 

international protection regime and requires legally specific regulations and a comprehensive 

system based on the HDPN, implemented through effective global cooperation with UNHCR. 

Refugees are legally considered unable to return to their home countries because of a legitimate 

fear of persecution.6 Therefore, the idea of voluntariness must be the foundation for a refugee's 

return to the country of origin. Otherwise, the international protection regime is founded on the 

principle of non‐refoulement7, which prohibits forcing refugees to return to a country where 

they face a risk of persecution, would be rendered ineffective. Therefore, this thesis focuses on 

the voluntary repatriation of refugees fleeing armed conflicts to their countries of origin under 

international law, as it is a critical and urgent priority within the contemporary international 

refugee protection regime.  

In the 21st century, the refugee phenomenon has become a more complex, massive and 

difficult to resolve issue, while there is a sharp increase in refugees needing durable solutions. 

 
of Refugee Problems in Africa (adopted 10 September 1969, entered into force 20 June 1974) 1001 UNTS 45 

(1969 OAU Convention) art V.  
5 1969 OAU Convention (n 4); Cartagena Declaration on Refugees (adopted 22 November 1984) Annual Report 

of the Inter-American Commission on Human Rights, OAS Doc OEA/Ser.L/V/II.66/doc.10, rev 1, (Cartagena 

Declaration). 
6 1951 Convention (n 1) art 1(A)(2): “owing to well-founded fear of being persecuted for reasons of race, 

religion, nationality, membership of a particular social group or political opinion, is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or 

who, not having a nationality and being outside the country of his former habitual residence as a result of such 

events, is unable or, owing to such fear, is unwilling to return to it.”. 
7 Ibid art 33(1): “No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to 

the frontiers of territories where his life or freedom would be threatened on account of his race, religion, 

nationality, membership of a particular social group or political opinion.”. 
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Today, more than 1 in every 67 people is forcibly displaced worldwide.8 Furthermore, most of 

them are in limbo, as they have neither the right to remain permanently in another state nor the 

ability to return to their country of origin due to safety concerns.9 Voluntary repatriation has 

been one of the traditional durable solutions for people who have been forcibly displaced to end 

their refugee situation, such as resettlement and local integration.10 Additionally, 

complementary pathways for admission to third countries, developed by the Global Compact 

on Refugees (GCR) in 2018, seek to expand resettlement and ease the burden on host states.11 

However, the United Nations (UN) has explicitly assigned hierarchical priority to voluntary 

repatriation as the most ideal and desirable solution since the 1980s.12 States’ resistance to 

implementing the other two solutions13 and the assumption that refugees are willing to return 

to their home country are the main reasons behind this ordering.14 UNHCR describes voluntary 

repatriation as the durable solution of choice for the largest number of refugees, based on an 

assumption that “millions of refugees dream of going home”.15 

Therefore, voluntary repatriation remains the only potential solution capable of addressing 

the durable solution needs of the largest number of refugees. The priority given by the UN, the 

reluctance of states to pursue alternative solutions, and the general assumption about refugees' 

 
8 UNHCR, Global Trends: Forced Displacement in 2024 (12 June 2025) (12 June 2025) 

https://www.unhcr.org/refugee-statistics  accessed 1 July 2025, 6. 
9  UNHCR, ‘Protracted Refugee Situations Explained’ (UNHCR, 28 January 2020) 

https://www.unrefugees.org/news/protracted-refugee-situations-explained/ accessed 1 May 2020;  UNHCR 

Executive Committee, Protracted Refugee Situations UN Doc EC/54/SC/CRP.14 (10 June 2004) para 3. 
10 Guy S Goodwin-Gill, Jane McAdam and Emma Dunlop, The Refugee in International Law (4th edn, OUP 

2021) 537–70. 
11Global Compact on Refugees, UNGA Res 73/151, UN Doc A/RES/73/151 (17 December 2018), (GCR), paras 

94–96. 
12 UNGA Res 38/121, UN Doc A/RES/38/121 (16 December 1983); UNGA Res 39/169, UN Doc A/RES/39/169 

(17 December 1984);  UNGA Res 50/152, UN Doc A/RES/50/152 (9 February 1996); UNGA Res 51/75, UN 

Doc A/RES/51/75 (12 December 1996); UNGA Res 52/103, UN Doc A/RES/52/103 (12 December 1997). 
13 Elizabeth Ferris and Donald Kerwin, ‘Durable Displacement and the Protracted Search for Solutions: 

Promising Programs and Strategies’ (2023) 11 Journal on Migration and Human Security 3; BS Chimni, ‘From 

Resettlement to Involuntary Repatriation: Towards a Critical History of Durable Solutions to Refugee Problems’ 

(2004) 23 New Issues in Refugee Research. 
14 Marjoleine Zieck, UNHCR and Voluntary Repatriation of Refugees: A Legal Analysis (Brill | Nijhoff 1997). 
15UNHCR, ‘Voluntary Repatriation’ (UNHCR) https://www.unhcr.org/what-we-do/build-better-futures/long-

term-solutions/voluntary-repatriation accessed 1 May 2020. 

https://www.unhcr.org/refugee-statistics
https://www.unrefugees.org/news/protracted-refugee-situations-explained/
https://www.unhcr.org/what-we-do/build-better-futures/long-term-solutions/voluntary-repatriation
https://www.unhcr.org/what-we-do/build-better-futures/long-term-solutions/voluntary-repatriation
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desire to return are insufficient to ensure the implementation of voluntary repatriation in 

accordance with international law. However, this overview increases the pressure on the 

premature and (in)voluntary return, having a high risk for returnees to face persecution and 

most probably causing a new refugee cycle. Therefore, the voluntary repatriation process must 

be diligently and in a timely manner governed and consistent with international law on 

voluntary repatriation. 

In 2023, only 1.1 million of 43.6 million global refugees voluntarily returned to their 

country of origin.16 Although the voluntary repatriation rate was the same amount, with 1 

million in 2005, it was the solution for 15% of the world's refugee population, which is 8.4 

million, roughly two decades ago.17 While the number of refugees has increased dramatically, 

by fivefold, the number of voluntary returnees has remained nearly the same for roughly twenty 

years. Furthermore, UNHCR questions the safety and dignity of voluntary repatriation of 

refugees in 2023 to conflict-ridden countries like South Sudan and Ukraine and indicates that 

these mostly spontaneous returns may not be sustainable.18 The dominant reason for the global 

dramatic refugee issue is contemporary conflicts that are generally civil wars, causing mass 

influx situations inside and outside of the country, and the displacement becomes protracted.19 

UNHCR defines a protracted refugee situation as “those where more than 25,000 refugees from 

the same country of origin have been in exile in a given low- or middle-income host country 

for at least five consecutive years.”20 However, the average duration of protracted refugee 

 
16 UNHCR, Global Trends: Forced Displacement in 2023 (June 2024) <https://www.unhcr.org/global-trends-

report-2023> accessed 1 July 2024. 
17  UNHCR, 2005 Global Refugee Trends: Statistical overview of populations of refugees, asylum-seekers, 

internally displaced persons, stateless persons, and other persons of concern to UNHCR (2005) (UN Digital 

Library) https://digitallibrary.un.org/record/3966508/files/4486ceb12.pdf accessed  1 July 2024.  
18 UNHCR, Global Trends 2023 (June 2024) (n 16) 41. 
19 D. J. Cantor, J. F. Durieux, ‘Refuge from Inhumanity? Canvassing Issues in D. J. Cantor, J. F. Durieux (eds), 

Refuge from Inhumanity? War Refugees and International Humanitarian Law (Martinus Nijhoff Publishers 

2014) 3-4. 
20 UNHCR, Global Trends 2023 (June 2024) (n 16) 21; ExCom Conclusion No 109 (LXI), ‘Conclusion on 

Protracted Refugee Situations’ (2009) preamble. 

https://www.unhcr.org/global-trends-report-2023
https://www.unhcr.org/global-trends-report-2023
https://digitallibrary.un.org/record/3966508/files/4486ceb12.pdf
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situations is currently nearly 20 years.21 Therefore, being a refugee or being recognised as a 

holder of temporary protection status can last for generations. On the one hand, responding to 

the protection needs of large numbers of refugees places a social, financial, and security burden 

on neighbouring host states due to inadequate international burden- and responsibility-sharing. 

On the other hand, the large number of refugees has largely depended on UNHCR's 

humanitarian assistance and has had limited basic rights in host states for a significant period 

of their lives, given that the average duration of conflicts in the 21st century is 10 years.22  

Hence, the necessity for an effective voluntary repatriation option is more extreme than at 

any point in history for refugees in limbo, overburdened host states and the limited donor states 

of UNHCR. The thesis acknowledges the efficiency of voluntary repatriation, subject to two 

criteria: the first is its durability, which requires addressing the root causes of refugee 

movements to promote voluntary repatriation. Sustainability is the second criterion, including 

peacekeeping and providing safety, with an extended meaning that encompasses social, legal, 

and financial safety for returnees, depending on the strengthening of governmental institutions, 

and supporting the state's reintegration capacity via ongoing humanitarian and development 

assistance after return to make voluntary repatriation durable for returnees. 

 Despite its significance, voluntary repatriation has received comparatively limited 

scholarly attention within international law academia compared to other prominent facets of 

refugee studies, such as protection, exclusion, and cessation clauses. One of the main reasons 

is that the issue is conceptually more a matter of international relations and politics. UNHCR 

has established voluntary repatriation standards to advance its mission to find permanent 

solutions and to support both governmental and private efforts to promote voluntary 

 
21James Milner, ‘Protracted Refugee Situations’ in Elena Fiddian-Qasmiyeh and others (eds), The Oxford 

Handbook of Refugee and Forced Migration Studies (OUP 2014) 151, 153. 
22 Geoff Gilbert and Anna Magdalena Rüsch, ‘Rule of Law and United Nations Interoperability’ (2018) 30 

International Journal of Refugee Law 31,  5. 
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repatriation.23 Therefore, most of the legal studies on the voluntary repatriation of refugees were 

produced when UNHCR started regularisation through Executive Committee (ExCom) 

Conclusions and Handbooks; these have mostly not covered recent improvements. Chimni, 

Takahashi, Hathaway, and Chetail made significant contributions, focusing on the legal 

meaning of voluntary repatriation from the perspectives of the right to return, the principle of 

non-refoulement, and UNHCR policies in the 1990s and early 2000s.24 A general discourse 

among the articles in the 1990s is that UNHCR's primary mission of protection has been 

violated due to its policies promoting premature repatriation, and that the assumption that 

voluntary return is refugees' preferred solution is questionable.25  

Zieck has made significant contributions to the development of legal literature on voluntary 

repatriation, including a comprehensive book on voluntary repatriation, UNHCR's role, and 

related policies, with specific case studies in 1992.26 Furthermore, she published valuable 

articles examining the limits and progress of voluntary repatriation as a durable solution from 

a UNHCR-centric perspective in 200427, arguing the priority of local integration and 

resettlement solutions due to the unfeasibility of voluntary repatriation in 201428, and most 

recently in 2021, focusing on the reimagination need of voluntary repatriation via objection to 

the right to return of refugees owing to the practical and legal dilemma of application of 

 
23 1950 Statute (n 3), paras 1 and 8. 

 
24 Chimni (n 13); BS Chimni, ‘The Meaning of Words and the Role of UNHCR in Voluntary Repatriation’ 

(1993) 5 International Journal of Refugee Law 442; Saul Takahashi, ‘The UNHCR Handbook on Voluntary 

Repatriation: The Emphasis of Return over Protection’ (1997) 9 International Journal of Refugee Law 593; 

JC Hathaway, ‘The Meaning of Repatriation’ (1997) 9 International Journal of Refugee Law 551; Vincent 

Chetail, ‘Introduction: Voluntary Repatriation in Public International Law: Concepts and Contents’ (2004) 23 

Refugee Survey Quarterly 1. 

 
25 Ibid. 
26 Zieck (n 14). 
27Marjoleine Zieck, ‘Voluntary Repatriation: Paradigm, Pitfalls, Progress’ (2004) 23 Refugee Survey Quarterly 

33. 
28 Marjoleine Zieck, ‘The Limitations of Voluntary Repatriation and Resettlement of Refugees’ in Vincent 

Chetail and Céline Bauloz (eds), Research Handbook on International Law and Migration (Edward Elgar 2014) 

562. 
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voluntary repatriation and cessation clause.29 Another significant contribution was Bradley's 

book, published in 2013. Although it included the international law aspect of voluntary 

repatriation, it specifically focuses on the responsibility of states and the redress mechanism for 

returnees.30  

Finally, a recent contribution to the legal framework of voluntary repatriation was written 

by Gilbert in 2018, which related regulations in international law as a comment for the first 

draft of GCR.31 The GCR, based on a global burden- and responsibility-sharing statement, aims 

to "support conditions in the country of origin for return in safety and dignity."32 In 2018, it was 

created as a result of the New York Declaration in 2016, agreed by 193 states, which noted that 

a considerable number of the world's refugees lack durable and timely solutions.33 This 

development signifies a rethinking of voluntary repatriation from an international law 

perspective and within scholarly discussions, particularly at a time when the need for effective 

voluntary repatriation is at its peak, as explained above. 

Nevertheless, there is a shortage of contemporary, comprehensive, and comparative 

research conducted from a legal standpoint and a refugee-centric approach. For instance, in 

2015, Kosher and Kuschminder produced one of the most comprehensive and comparative 

reports about sustainable voluntary repatriation.34 However, their report's focus is not grounded 

in international law, and it does not address refugees.35 Although one of the most contemporary 

and comprehensive research studies on the voluntary repatriation of refugees is Long's 2013 

 
29 Zieck M, ‘Reimagining Voluntary Repatriation’ in Cathryn Costello, Michelle Foster and Jane McAdam (eds), 

The Oxford Handbook of International Refugee Law (OUP 2021). 
30 Megan Bradley, Refugee repatriation: justice, responsibility and redress (CUP 2013) 89. 
31 Geoff Gilbert, ‘The International Law of Voluntary Repatriation’ (UNHCR, 19 April 2018) 

https://www.unhcr.org/events/conferences/5ae079557/comment-draft-1-gcr-international-law-voluntary-

repatriation.html accessed 1 July 2021. 
32 GCR (n 11). 
33 New York Declaration for Refugees and Migrants, UNGA Res 71/1, UN Doc A/RES/71/1 (3 October 2016), 

(New York Declaration). 
34 Khalid Koser and Katie Kuschminder, Comparative Research on the Assisted Voluntary Return and 

Reintegration of Migrants (IOM 2015). 
35 Ibid. 

https://www.unhcr.org/events/conferences/5ae079557/comment-draft-1-gcr-international-law-voluntary-repatriation.html
https://www.unhcr.org/events/conferences/5ae079557/comment-draft-1-gcr-international-law-voluntary-repatriation.html
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book, its standpoint is grounded in political philosophy, historical development, and the ethics 

of repatriation.36  

 Given the significance and urgency of the subject, alongside the relative scarcity of 

scholarly literature on voluntary repatriation within international law, the primary objective of 

this thesis is to make an original and meaningful contribution by proposing a comprehensive 

blueprint for effective voluntary repatriation grounded in both legal principles and practical 

realities as of 2025 and beyond. The specific objectives of this thesis are multifaceted and can 

be summarised as follows:  

• To historically comprehend the concept of voluntary repatriation and examine the role 

of the UNHCR in shaping its development. 

• To clarify the comprehensive legal framework governing voluntary repatriation under 

international law. 

• To identify and analyse the key elements and components that contribute to the 

durability and sustainability of voluntary repatriation. 

• To introduce the contemporary obstacles posed by the refugee phenomenon in the 21st 

century and their effects on achieving effective voluntary repatriation. 

• To conduct an in-depth and comparative analysis of voluntary repatriation in two case 

studies, Somalia and Afghanistan, to derive practical insights. 

• To critically assess the opportunities and limitations presented by the GCR to improve 

voluntary repatriation in practice and the legal framework. 

• Ultimately, to propose a guideline to the international community aimed at improving 

legal conceptualisation and implementation of voluntary repatriation for more effective 

and rights-based practices. 

 
36 Katy Long, The Point of No Return: Refugees, Rights, and Repatriation (Oxford University Press, 2013). 
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1. Research Questions and Structure  

Corresponding to the objectives above, the main research question of the thesis is: 

How durable and sustainable voluntary repatriation can be realised in the 21st century for most 

refugee communities under international law.  

To comprehensively respond to the main question, the thesis seeks to answer five sub-research 

questions:  

1. What is the concept of voluntary repatriation and the role of the UNHCR in developing 

and implementing voluntary repatriation?  

2. What is the legal framework, the principal elements and components of voluntary 

repatriation? 

3. What are the key factors preventing effective voluntary repatriation in the 21st century? 

4. What lessons can be drawn from past and present voluntary repatriation practices to 

establish durable and sustainable voluntary repatriation, and whether a change of 

paradigm regarding voluntary repatriation is ultimately needed in international refugee 

law and practice?  

5. To what extent does the GCR provide a viable framework to address these challenges?  

To address the outlined questions, the thesis is structured into five chapters. 

 Chapter 1 begins with an overview of the historical and conceptual development of 

voluntary repatriation and the statutory foundations of UNHCR's roles regarding voluntary 

repatriation. On the one hand, examining UNHCR policies and tasks regarding the repatriation 

of refugees with a historical division provides a comprehensive understanding of the thesis's 

main theme. On the other hand, it offers the opportunity to investigate UNHCR's primary 

assumption: whether voluntary repatriation has been the most desirable and ideal solution for 

refugees throughout history. Unlike the protection regime and international conventions, 
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voluntary repatriation is mainly shaped by UNHCR's policies and practices, as regulated by 

ExCom conclusions, as well as by state practice and the autonomy of refugees.  

Although the generic concept of voluntary repatriation, whether structured directly or 

indirectly, is found in various legal instruments across branches of public international law, the 

legal aspect of voluntary repatriation appears fragmented and ambiguous. Chapter 2 holistically 

clarifies the legal framework for voluntary repatriation from a refugee-centric approach in 

international refugee law (IRL), international human rights law (IHRL) and international 

humanitarian law (IHL). The refugee-centric approach adopted in this thesis is not presented as 

an independent legal obligation imposed on states or organisations; rather, it is justified as an 

analytical method for interpreting voluntary repatriation consistently with the protective object 

and purpose of refugee law, the principle of non-refoulement, and the requirement that return 

be genuinely voluntary, safe and dignified. This approach is necessary because the 1951 

Refugee Convention does not expressly regulate voluntary repatriation as a durable solution, 

and return should be assessed not solely by states’ interests in return management but also by 

refugees’ rights and protection needs. IHRL and IHL therefore complement refugee law by 

reinforcing the right to return and non-refoulement, and by helping to assess whether return is 

genuinely voluntary, safe, dignified and sustainable. Therefore, the discussion in Chapter 2 

highlights the strengths and weaknesses of the legal instruments of the branches mentioned. It 

indicates that the non-binding nature of the principal elements and components of voluntary 

repatriation in UNHCR handbooks poses the main challenge to effective application. 

Chapter 3 identifies changes concerning displacement and refugee phenomena in the 

21st century and their implications for voluntary return. Contemporary armed conflicts, 

protracted refugee situations in host states, and unfair and inadequate responsibility sharing in 

refugee contexts hinder the durability and sustainability of voluntary repatriation. Chapter 3 

argues that voluntary repatriation urgently needs a legal and comprehensive system based on 
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the humanitarian, development, and peace nexus (HDPN), enabling it to be durable and 

sustainable for most refugee communities. Moreover, global cooperation, particularly through 

the UNHCR, before, during, and after repatriation, is an indispensable part of the proposed 

system, contrary to the traditional understanding of the country of origin's responsibility for 

voluntary repatriation. Although the theory of HDPN is not a new approach37, it is yet unclear 

and underdeveloped how this theory incorporates all aspects of the legal framework for 

voluntary repatriation; namely, before return addressing root causes, keeping peace, ensuring 

voluntariness, while and after return providing safety and dignity and after return supporting 

reintegration, reconstruction and rehabilitation to achieve a durable solution.  

Therefore, Chapter 4 examines the state practices of Somalia and Afghanistan regarding 

voluntary repatriation, with reference to the requirements applicable during the pre-return, 

return, and post-return phases. UNHCR's assistance and supervision in Kenya and Pakistan, 

examined as host states for complex refugee and repatriation management processes, offer a 

practical opportunity to analyse the outcomes of previous chapters. Although there are currently 

29 active refugee-producing issues affecting numerous states worldwide38Somalia and 

Afghanistan were chosen as case studies to critically analyse the practical application and legal 

dimensions of voluntary repatriation.39 

Somalia and Afghanistan are two of the most critical examples for the thesis for a 

number of interlinked reasons. First, both directly provide the characteristics the thesis focuses 

on. Both countries have prolonged armed conflicts in the shape of civil wars, creating large 

numbers of protracted refugee situations in hosting states, making them representative of 

contexts where voluntary repatriation is both highly desirable and deeply problematic. 

 
37 Merve Erdilmen, Durable Solutions and the Humanitarian-Development Nexus: A Literature Review (LERRN 

2019) https://carleton.ca/lerrn/wp-content/uploads/Durable-Solutions-and-the-Humanitarian-Development-

Nexus.pdf accessed 1 July 2024. 
38 UNHCR, ‘Situations’ (Operational Data Portal) https://data.unhcr.org/en/situations accessed 2 August 2025. 
39 See Chapter 4. 

https://carleton.ca/lerrn/wp-content/uploads/Durable-Solutions-and-the-Humanitarian-Development-Nexus.pdf
https://carleton.ca/lerrn/wp-content/uploads/Durable-Solutions-and-the-Humanitarian-Development-Nexus.pdf
https://data.unhcr.org/en/situations


12 
 

Second, UNHCR and the UN Security Council have more than three decades of 

management experience regarding protracted refugee situations driven by ongoing armed 

conflicts in Somalia and Afghanistan. Thus, Somalia and Afghanistan provide suitable contexts 

for exploring legal and practical developments and drawbacks of voluntary repatriation since 

the early 1990s. On the one hand, UNHCR's effective voluntary repatriation initiatives have 

often faced significant obstacles related to security, reintegration capacity, and sustainability. 

On the other hand, they are substantial examples that reveal multidimensional challenges in 

addressing root causes for durable voluntary repatriation in relation to the UN Security 

Council's peace practices. 

Third, Somalia and Afghanistan are sufficiently different to permit a comparative 

analysis of how international legal standards on voluntary repatriation are applied or, at times, 

compromised in distinct geopolitical and socio-legal contexts. Furthermore, the case studies of 

Somalia and Afghanistan offer critical lessons that extend beyond their national contexts and 

are applicable to a wide range of refugee situations worldwide. These cases demonstrate the 

difficulties of operationalising voluntary repatriation in contexts of unstable security, weak 

governmental institutions, and inadequate reintegration conditions, such as South Sudan, 

Myanmar, Syria, the Democratic Republic of the Congo (DRC), and Iraq, where repatriation 

remains meaningless without comprehensive legal, humanitarian, and developmental 

strategies.  

A review is developed on the key findings and lessons drawn from the analysis at the 

end of Chapter 4. This review covers a comparative analysis of two case studies and the legal 

and policy recommendations for durable and sustainable voluntary repatriation. Legal remedies 

for the weaknesses and blind spots of the legal framework, as clarified in Chapters 2 and 4, are 

based on the principle of non-refoulement and on the development of customary law through 

soft law. It demonstrates the need for a legally binding international legal framework for 
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voluntary repatriation based on HDPN. This approach integrates the peace nexus to address 

root causes, the humanitarian nexus for returnee assistance and reintegration in the country of 

origin, and the development nexus for the reconstruction of origin states and the extended safety 

of returnees. However, in practice, Chapter 4 demonstrates that the humanitarian, development, 

and peace cooperation of the international community is far from sufficient to ensure effective 

voluntary repatriation for both states.  

Chapter 5 thus explores whether the GCR, one of the most recent international 

instruments aimed at the safe and dignified return of refugees through international burden- and 

responsibility-sharing, can resolve the problems covered in earlier chapters. Moreover, it 

provides a new way to rethink voluntary repatriation under GCR, which implicitly refers to the 

HDPN to prevent and address the root causes in the country of origin.40 Although the non-legal 

character of the GCR is identified as a principal pitfall, its practical and legal implementation 

by states, through an extended multi-stakeholder approach and new platforms, to provide 

international contributions to the needs of voluntary repatriation presents an operational 

prospect for effective voluntary repatriation. Therefore, policy suggestions pertain to 

incorporating the HDPN into all facets of voluntary return, utilising innovative platforms and 

multi-stakeholder engagement from the GCR under this chapter. 

Consequently, the thesis offers guidance to the international community through an in-

depth, timely, and necessary investigation into voluntary repatriation to establish an effective, 

durable system of solutions in line with international law 

2. Methodology 

To address the issues above and achieve the main research goal, this thesis employs a 

mixed-methods approach, combining doctrinal research and secondary quantitative research 

 
40 See Chapter 5; James C Simeon, ‘The Forcibly Displaced, the Triple Nexus, and the Sustainable Peace 

Challenge’ (Refugee Law Initiative Blog, 6 September 2022) https://rli.blogs.sas.ac.uk/2022/09/06/the-forcibly-

displaced-the-triple-nexus-and-the-sustainable-peace-challenge/ accessed 17 September 2024. 

https://rli.blogs.sas.ac.uk/2022/09/06/the-forcibly-displaced-the-triple-nexus-and-the-sustainable-peace-challenge/
https://rli.blogs.sas.ac.uk/2022/09/06/the-forcibly-displaced-the-triple-nexus-and-the-sustainable-peace-challenge/
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with analytical methods. It uses legal rule analysis to develop legal "doctrines".41 The doctrinal 

research method is chosen for this research because legal reasoning is essential to proposing 

and implementing durable and sustainable voluntary repatriation within international legal 

frameworks.  Therefore, the methodology of this thesis was developed through a desk review 

of multiple primary and secondary doctrinal research sources and does not include any 

empirical research methods. 

Voluntary repatriation lacks a specific, legally binding international agreement, including 

rules governing it. The principle of non-refoulement and the right to return are intertwined with 

voluntary return at the treaty level under IHRL, IHL, and IRL. The thesis adopts a 

comprehensive approach while investigating all three branches of international law. Therefore, 

Chapter 2 of the thesis investigates related treaties concerning the principle of non-refoulement 

and the right to return. Examined international treaties with black letter method are 1951 

Convention, the International Covenant on Civil and Political Rights (ICCPR), the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment (CAT), Convention on the 

Rights of the Child (CRC) and Fourth Geneva Convention, while regional treaties are the 

European Convention on Human Rights (ECHR), the 1969 OAU Convention and Cartagena 

Declaration on Refugees (Cartagena Declaration).42 Additionally, the International Covenant 

on Economic, Social and Cultural Rights (ICESCR) is briefly referenced where pertinent.43  

Mostly, the legal basis of the research is confined to UNHCR institutional law and other 

soft-law materials, which provide a solid basis for justifying the upgrading proposals within the 

existing legal framework. Accordingly, the thesis is based on United Nations General Assembly 

Resolutions (UNGA Resolutions), the Universal Declaration of Human Rights (UDHR), 

 
41 Paul Chynoweth, ‘Legal Research’ https://www.studocu.com/row/document/uganda-christian-

university/bachelor-of-law/legal-research-chynoweth-salford-uni/23887990 accessed 1 May 2020. 
42 See Chapter 2. 
43 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into 

force 3 January 1976) 993 UNTS 3, (ICESCR). 

https://www.studocu.com/row/document/uganda-christian-university/bachelor-of-law/legal-research-chynoweth-salford-uni/23887990
https://www.studocu.com/row/document/uganda-christian-university/bachelor-of-law/legal-research-chynoweth-salford-uni/23887990
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Statute of the United Nations High Commissioner for Refugees (1950 Statute), ExCom 

conclusions, UNHCR Handbook on Voluntary Repatriation (1996 Handbook), UNHCR 

Handbook for Repatriation and Reintegration Activities (2004 Handbook) and Action for the 

Rights of Children (ARC)44 and the lastly GCR45  which pave the way to clarify the principal 

elements and components of the voluntary repatriation. In addition to the primary resources 

mentioned above, Chapter 4 specifically examines the tripartite agreements, the national laws 

of the relevant states, and international and domestic judicial decisions, while investigating case 

studies.  

Standards regulated by soft law need clarification and adjustment to legally recommend 

remedies for blind and weak spots to establish an effective voluntary repatriation system. Given 

the scarcity of legal literature on voluntary repatriation, as noted at the beginning, the thesis has 

benefited from numerous secondary sources in international relations, history, and sociology, 

as well as international law. However, the main secondary sources of the thesis include 

academic legal literature, various reports, UNHCR data and statistics, and NGO reports. 

Moreover, the thesis frequently relies on UNHCR's pre-existing numerical data to identify 

patterns and changes in voluntary repatriation outcomes. Secondary quantitative research 

method46 is implemented analytically to deliver evidence-based insights that improve 

repatriation strategies and align them with international legal standards. 

Deductive, inductive, and analogy methods are employed to critically evaluate legal 

literature and case studies. Findings generated through these methods are utilised in analytical 

research to compare and synthesise two case studies, with recommendations not only for 

Somalia and Afghanistan but also for other states with similar features. On the one hand, the 

thesis provides generalised and flexible recommendations for the voluntary repatriation of large 

 
44 See Chapter 2. 
45 See Chapter 5. 
46Melissa P Johnston, ‘Secondary Data Analysis: A Method of Which the Time Has Come’ (2014) 3 Qualitative 

and Quantitative Methods in Libraries 619. 
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refugee movements resulting from armed conflict, applicable to other state practices that 

produce refugees due to armed conflict. On the other hand, every voluntary repatriation 

operation has its own DNA due to country-specific features, and some recommendations are 

offered not only for Somalia and Afghanistan but also for other states with the same features 

mentioned above.  

 

3. Limitations 

This thesis, while aiming to contribute to the academic literature regarding voluntary 

repatriation under international law, is subject to the following limitations: 

• Methodological Limitation:  

As mentioned above, the thesis adopts a doctrinal legal research method, focusing on the 

analysis of international legal instruments, UNHCR guidelines, and state practices under 

academic literature. It does not include empirical fieldwork such as interviews, which limits the 

exploration of lived experiences, voluntariness, and reintegration conditions on the ground. 

This limitation was necessary to preserve the research's legal focus and feasibility within time 

and resource constraints. Future interdisciplinary studies could complement this analysis by 

incorporating empirical data to provide a more comprehensive understanding of return 

dynamics. 

• Legal Resource Limitation:  

There is no determined treaty regulating voluntary repatriation, and the mentioned treaties 

and other soft law instruments above constitute legal resource limitations. International and 

regional treaties under IRL, IHRL, and IHL are included only to the extent that they relate to 

voluntary repatriation. This thesis is based on a selective body of international legal sources 

relevant to the voluntary repatriation of refugees, with a specific focus on GCR. While the 
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Global Compact for Safe, Orderly and Regular Migration (GCM) also addresses cross-border 

movement, it has been intentionally excluded from the scope of this research. This decision is 

grounded in the legal distinction between refugees and migrants under international law. The 

legal architecture of refugee protection is shaped by different normative instruments and 

principles of non-refoulement, as well as by institutional actors, notably the UNHCR, which 

are not paralleled in the GCM framework. In contrast, the GCR is explicitly designed to support 

and enhance the international refugee protection regime, including the framework for voluntary 

repatriation. As such, this thesis prioritises analysis of the GCR as the most relevant soft-law 

instrument addressing durable and sustainable solutions for refugees, including return in safety 

and dignity.  

• Thematic Limitation: 

The research is focused on refugees displaced by armed conflict, thereby excluding other 

significant root causes of forced displacement, such as generalised human rights violence and 

climate-related disasters. This thematic delimitation was necessary to maintain analytical depth 

and legal coherence, particularly given that different causes of displacement engage distinct 

legal frameworks, such as international environmental law or disaster response regimes, which 

fall outside the scope of traditional refugee law. 

• Focus Limitation:  

The thesis focuses solely on assisted voluntary repatriation (AVR), primarily coordinated 

by UNHCR or in cooperation with host and origin states. It does not address spontaneous 

returns, informal repatriation efforts, or state-led returns outside UNHCR supervision. This 

focus is justified by the need to evaluate return processes in a legally structured and 

internationally monitored context, which offers clearer benchmarks for assessing compliance 

with international law. 

Moreover, this thesis excludes Internally Displaced Persons (IDPs) to maintain legal and 
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analytical clarity. While both refugees and IDPs are forcibly displaced, refugees are protected 

under international refugee law, having crossed international borders, whereas IDPs remain 

within their own countries and fall under domestic legal frameworks and non-binding 

guidelines such as the UN Guiding Principles on Internal Displacement. Including IDPs would 

require engagement with different legal regimes and institutional mandates, which is beyond 

the scope of this research, which focuses on refugees and voluntary repatriation under 

international law. 

• Case Study Limitation: 

This thesis is limited to an in-depth analysis of Somalia and Afghanistan as case studies for 

assisted voluntary repatriation. These two countries were selected due to their long histories of 

armed conflict, large-scale refugee movements, and significance in UNHCR repatriation 

operations. Both cases offer valuable insights into the legal, political, and operational 

complexities of voluntary repatriation in conflict-affected contexts. However, this narrow focus 

inevitably does not capture the full diversity of global repatriation contexts. The exclusion of 

other regional cases was driven by practical constraints related to time, word count, and the 

need for depth of focus. The review drawn from Somalia and Afghanistan in Chapter 4 provides 

a foundation for comparative reflection and offers legal principles that may be adaptable to 

other displacement situations. 
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Chapter 1. A Historical Overview: Conceptual Development of Voluntary Repatriation  

Introduction 

Voluntary repatriation is a global and complex subject area with a long history in the 

refugee context. ‘repatriation’47 was experienced as a natural extension that ended the refugee 

situation over the years. Even though the status of the people was not legally defined as a 

refugee, historically, forced displacement due to different variations of persecution and fleeing 

to other states' territory for protection had existed since the ancient Goths48 reception by Rome 

in 376.49  Between the two world wars and after the Second World War, international 

organisations, in a global effort, were established to assist in protecting refugees and 

encouraging their repatriation, recognising that large-scale refugee movements were straining 

the capacity of host states.50 Historically, voluntary repatriation was built on mandatory 

repatriation practices by sovereign states, reluctant to protect large scale refugees in their 

territory by assuming repatriation was the voluntary natural choice of forcefully displaced 

people, that was not proven.51  The rise of ‘voluntary repatriation’ as the most ideal and 

desirable concept of durable solutions was inevitably linked to international legal developments 

in the refugee regime, including the 1951 Convention and subsequent instruments that shaped 

the understanding and treatment of refugees. 'Voluntary' became a permanent adjective to 

describe the return of refugees due to refugees' specific autonomy, indicating that they are not 

returnable.52  

However, voluntary repatriation was clarified neither under the 1951 Convention, the 

 
47 Oxford Learner’s Dictionaries, ‘Repatriation’ 

https://www.oxfordlearnersdictionaries.com/definition/english/repatriation accessed 1 July 2023. 
48 Owen Jarus, ‘Who Were the Ancient Goths, Visigoths and Ostrogoths?’ Live Science (8 August 2022) 

https://www.livescience.com/45948-ancient-goths.html accessed 1 July 2023. 
49 James C Hathaway, ‘The Evolution of Refugee Status in International Law: 1920–1950’ (1984) 33 

International and Comparative Law Quarterly 348. 
50 Elena Fiddian-Qasmiyeh and others, ‘Introduction: Refugee and Forced Migration Studies in Transition’ in 

Elena Fiddian-Qasmiyeh and others (eds), The Oxford Handbook of Refugee and Forced Migration Studies 

(OUP 2014) 2, 28. 
51Marjoleine Zieck, UNHCR and Voluntary Repatriation of Refugees: A Legal Analysis (n 14). 
52 Ibid. 

https://www.oxfordlearnersdictionaries.com/definition/english/repatriation
https://www.livescience.com/45948-ancient-goths.html
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Constitution of international refugee law, nor any legally binding global instrument. The 

application of voluntary repatriation was left to UNHCR policies and state practices. Thus, the 

concept of voluntary repatriation is ambiguous and complex because it has been shaped by 

changing state policies over the years, rather than by a set of obligations and rights that provide 

legal clarity. Therefore, Chapter 1 demonstrates the construction of voluntary repatriation as a 

solution for refugees, in line with the historical development of the notion of refugees from a 

legal perspective. This Chapter is valuable for comprehending the concept of voluntary 

repatriation in practice and legal theory rather than a historical narrative. History provides an 

opportunity to map how the refugee problem has been framed and how this influences the 

theorisation and practice of repatriation, thereby creating norms. Chapter 1 explores the 

foundations of voluntary repatriation and provides a reference point for the following chapters. 

Moreover, this research's central question is based on re-establishing effective 

Voluntary repatriation as a response to the global refugee concern of the 21st century, described 

as "an age of unprecedented mass displacement"53 and in need of an urgent, sustainable, lawful 

solution. Given how repatriation has emerged as a solution in the refugee context, for instance, 

how actors overcame the previous refugee crisis, under which conditions voluntary repatriation 

solved the refugee issue and when it did not work as a solution; and which kind of legal 

developments support voluntary repatriation under international law are vital points learned 

from history to strengthen the foundation of the research. Therefore, setting a future projection 

based on past experiences is critical for the soundness of suggestions indicating what voluntary 

repatriation should be at the end of the thesis. 

Refugee studies are classified as a new, multidisciplinary field, and history within 

 
53 UNHCR, ‘Worldwide Displacement Hits All-Time High as War and Persecution Increase’ (UNHCR, 18 June 

2015) https://www.unhcr.org/uk/news/latest/2015/6/558193896/worldwide-displacement-hits-all-time-high-war-

persecution-increase.html accessed 9 August 2020. 

https://www.unhcr.org/uk/news/latest/2015/6/558193896/worldwide-displacement-hits-all-time-high-war-persecution-increase.html
https://www.unhcr.org/uk/news/latest/2015/6/558193896/worldwide-displacement-hits-all-time-high-war-persecution-increase.html
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refugee studies has received less research.54 Studying the law of voluntary repatriation needs a 

holistic approach, including disciplines supporting the legislation process of voluntary 

repatriation, such as history. Nevertheless, finding a study that includes the history of refugees' 

repatriation is more complex. The few existing studies on repatriation generally preferred to 

start from recent histories, such as Zieck's comprehensive book in 199755 and Chimni's research 

in 200456 or did not primarily focus on the law of voluntary repatriation even though it includes 

detailed historical progress on voluntary repatriation, as in Long's valuable contribution in 

2013.57 Hence, this Chapter is vital for filling the gap in repatriation history from a legal 

perspective in academic literature. 

In this regard, Chapter 1 includes three chronological subsections with periods forming the 

preparation phase for the later ones and simultaneously developing modern international 

refugee law. It will be helpful to examine the idea of return, encountered in every period when 

refugees exist, in the same historical development. Subsection 1 explores repatriation till the 

1920s as a natural result of the refugee situation and shows that repatriation was not the 

voluntary, natural choice of refugees when a refugee was not even defined as a refugee. 

Subsection 2 clarifies the first international bureaucracy term on the refugee issue, including 

internationally organised repatriation practices and mandatory approaches regarding the 

repatriation of refugees after the First World War. Subsection 3 focuses on the emergence of 

voluntary repatriation and policies of the UNHCR and state practices shaping the concept of 

voluntary repatriation over 70 years. As a result, the thesis argues that a sovereignty-centred 

conceptualisation of voluntary repatriation, in which state interests in migration control, 

security and return management dominate refugee rights and protection needs, constitutes a 

 
54 Philip Marfleet, ‘Refugees and History: Why We Must Address the Past’ (2007) 26 Refugee Survey Quarterly 

136. 
55 Zieck, UNHCR and Voluntary Repatriation of Refugees: A Legal Analysis (n 14).  
56 Chimni, ‘From Resettlement to Involuntary repatriation’ (n 13). 
57 Long (n 36).  
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fundamental obstacle to effective and sustainable voluntary repatriation, thereby providing a 

starting point for the thesis. 

1.1. Return of Refugees until the 1920s 

This section is crucial to understanding how repatriation evolved as a natural consequence 

of the emergence of refugees in the early period. While most academic studies in the field focus 

on repatriation, particularly since the First World War, this thesis also includes examples of 

repatriation in pre-existing refugee problems. These examples, whether they support or refute 

the repatriation ideas of the aftermath, contribute significantly to the history of refugees’ 

repatriation. Understanding how repatriation was experienced as a natural result of the refugee 

situation, and how it provided a permanent solution for refugees when there was no constructed 

concept of Voluntary repatriation by states and no pushback motivation in host states, is of 

paramount importance. In other words, especially when living in the host country is not an issue 

for refugees or the state, it is crucial to comprehend the circumstances under which refugees 

desire to return. The early examples in this section are invaluable for objectively discussing the 

assumption that made (voluntary) repatriation the most desirable solution for refugees in the 

following sections. 

According to Carlin, the refugee situation naturally includes two solutions as options: 

"either to wait for and contribute to a reversal of the situation inevitably at home, which would 

enable them to return to their preferred former existence, or to cut their links and find a new 

and better life elsewhere".58 Historically, forced displacement due to different variations of 

persecution and fleeing to other states has existed since the ancient Goths' (Germanic tribes) 

reception by Rome in 376.59 Refugee itself was not an international issue that needed a solution 

such as repatriation. Initially, a rare and small number of examples of forced displacement did 

 
58 James L Carlin, ‘Significant Refugee Crises Since World War II and the Response of the International 

Community’ (1982) 3 Michigan Journal of International Law 3, 24. 
59 Hathaway (n 49). 
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not create concern among states because many displaced people preferred to live in newly 

discovered places such as America.60  

Before the modern state system, migration movements, including refugee situations, were 

generally recognised as a component of the human experience.61 Therefore, providing 

protection in another state was not an issue for states and refugees. Additionally, states 

sometimes played a significant role in supporting the admission of refugees in their territories 

due to the refugees’ potential contribution to the state. For instance, Sultan II. Bayezid 

dispatched his navy to Spain in August 1492 to invite the exiled Jews, who suffered persecution 

due to their religion, to the Ottoman Empire. He allowed them to settle and acquire citizenship 

because of their potential to address qualified labour shortages, including technological 

knowledge in areas such as firearms, printing, and medicine. Over time, they became part of 

society, and some were appointed to important government positions.62 

After 1648, the modern state system was shaped by the Treaty of Westphalia.63  The Treaty 

of Westphalia affirmed the equal sovereignty of the states over the territory of the Country, as 

clarified by its borders.64 Although the emergence of boundaries is mutually related to all forms 

of migration control today, the transboundary approach in Europe65 continued throughout the 
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17th and 18th centuries.66 This situation can be explained by the fact that the national difference 

consciousness had not yet formed.67 Thus, refugees had been seen as an ad hoc and national 

issue even if it was not explicitly identified.68 

The first actual recognised refugees in the modern state system were Huguenots in the 

1680s.69 Huguenots, who were a minority Protestant group in France, faced religious and 

political persecution due to the French Catholic government's violence and fled to different 

states in Europe, like the Netherlands, Switzerland, England, Germany, Denmark, North 

America and South Africa.70 Thus, Huguenots are a significant example of representing the 

refugee notion in the early modern system phase. Considering Carlin's two natural options for 

refugees at the beginning of the section, Huguenots found a new and better life in host states by 

settling and forming new communities, much like Jews fleeing the Ottoman Empire in 1492.71 

According to Hintermaier, the ancient language of religious affinities and compassion in host 

states shaped the Huguenots' refugee process.72 Therefore, the approach towards refugees in 

host states, depending on the conditions of the term, plays a crucial role in clarifying future 

options for refugees from the early modern state system.  

In the same term, in 1683, John Locke fled to the Netherlands, fearing that the English 

authorities would detain him for sedition and treason.73 After six years of exile, Locke returned 

to England in 1689 with the completion of the Glorious Revolution, which provided conditions 
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to live in his Country of origin without any risk of arrest.74 As seen in historically significant 

refugee examples from the 17th century, the conditions in the country of origin can enable 

repatriation to John Locke in safety and dignity, whereas the welcoming approach of host states 

can allow Huguenots and Jews to settle and be part of the host state. Historically, these examples 

demonstrate solutions that developed naturally as part of the refugee process, in line with 

conditions in the origin and host states, when there was no definition or international concern 

for refugees. 

Refugees continued to be seen as a national and situation-specific issue until the 19th 

century, and there was no distinction between refugees and immigrants.75 In 1789, France 

Revolution occurred, with the public rising against the absolute monarchy and the feudal 

system, resulting in the redesigning of the political system and increasing ideas regarding 

modern nations, representative democracy and basic property rights after that 76 There were two 

crucial refugee movements resulting from the French Revolution.  

Firstly, numerous aristocrats were forced to leave the country, known as émigrés,77 due to 

fear of death.78 They were marked as the first political refugees in history by various sources, 

owing to their position within the absolute monarchy and the feudal system.79 They were the 

cause of the definition and application of refugees, firstly as the term "all such as leave their 

country in times of distress…" despite not being widely accepted.80 Governments of states that 

sought protection were willing to admit émigrés because of their wealth and ability to support 
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their societies financially.81 Hence, their exiles were not seen as a threat to governments, and 

émigrés did not face serious problems living in host states.82 After the proclamation of amnesty 

for many émigrés in 1802, they were historically distinguished from Huguenots83 in that they 

were largely returned.84 The desire to end the revolution and reclaim their wealth in France was 

the primary motivation for the émigrés' return.85  

Secondly, ideas that emerged from the French Revolution, such as modern nations, 

representative democracy, and fundamental property rights, spread across Europe despite the 

revolution's failure.86 Notably, the nation-state idea centralised nations as the primary sovereign 

authority for establishing and governing a state, rather than a king or monarch. It created a 

transformative force for political systems not only in this term but also in the following 

centuries.87 Therefore, political opponents against the monarchy became refugees and sought 

protection outside of Europe, and refugees were still framed as a state-centric issue.88 However, 

the policies of sovereign territorial states started to change after the 1848 Revolution.89 

Moreover, revolutionary refugees became an international matter between states, as refugees 

became a threat to monarchic governments.90 While some states, such as Austria, possessed 

strong ties to the French royal family and adopted restrictive policies against revolutionary 

refugees out of fear of anarchy and violation, England and Switzerland adopted an acceptance 
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policy.91  

On the one hand, the difficulty of tracking the refugees entering their Country by crossing 

the borders from neighbouring states due to the lack of organisation of the conditions brought 

the refugee a global problem for the first time in history.92 This situation fostered respect for 

states' territorial sovereignty, although it also led to the deterioration of relations between 

states.93 On the other hand, the admission of revolutionary refugees in some states brought 

together asylum and the principle of non-extradition of political offenders to protect against 

despotic regimes.94  These sound practices of states could be seen as the first attempts to 

establish a 'principle of non-refoulment' that places responsibility on the state to protect and not 

return refugees to places where they could face persecution, as a customary international law 

basis for international refugee law.95 Therefore, events starting from the mid-19th century not 

only made refugees an international concern but also laid the foundations of the principle of 

non-refoulment, which is also the source of modern refugee law and repatriation. 

In the early period, when states had no definition or concern for refugees, solutions to this 

undesirable situation were often implemented as a natural extension of it. On the one hand, 

repatriation naturally occurred under three conditions: 1. absence of state intervention about 

repatriation, 2. apparent disappearance of the security risk and regaining their previous 

existence in the country of origin, and 3. free will of the refugees to end their exile in the host 

states, as seen in Emigres and John Locke cases. On the other hand, resettlement and local 

integration were provided to Jews and Huguenots by host states, and even when the risk 

disappeared for them, they did not prefer to repatriate to their Country of origin. In short, in the 
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early period, it is crucial to recognise that the policies of host and home states regarding 

refugees' human rights shaped refugees' desire to return. Therefore, regardless of the conditions 

in the Country of origin and in asylum, the assumption that repatriation was the natural, 

voluntary choice for refugees has no historical basis. 

However, due to the historical turning points explained above, starting with Westphalia, 

which sharpened state sovereignty and spurred the rise of nationalism against monarchies, 

states began to treat refugees as an international problem and to develop policies in this regard. 

This process has opened the door to today's nation-state system, based on citizenship, in which 

states feel the need to develop international regimes to protect refugees in their territories, as 

described below. 

1.2. Return of Refugees in the League of Nations System 

The inter-war period covered by this title represents the first progress in international 

protection for refugees and the construction of voluntary repatriation as a durable and ideal 

solution for refugees. The post-First World War period was chaotic, during which different 

nations within empires ruled by a single monarch sought either to join the state, including the 

same nation, or to establish a new state.96 As a result of this period, the Russian Empire in 1917, 

the German and the Austro-Hungarian Empires in 1918, and the Ottoman Empire in 1922 

collapsed, and independent nation-states97 were established.98 Nationalism that stemmed from 

the French Revolution was a critical factor in shaping the modern state system in the post-war 

period.99 Therefore, ongoing conflicts led to refugee flows into nation-states after the war.  
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The modern state system that emerged with the Treaty of Westphalia in 1648 evolved from 

imperial territorial sovereignty to nation-state sovereignty. It was the transitional period from 

when providing protection to refugees was a national concern to when it became a global 

problem governed by an international system. This transformation in the notion of refugee 

affected the process of repatriation. Instead of being a natural extension, the states were now 

attempting to develop repatriation as a concept to address the global refugee problem. The new 

nation-states system excluded the protection of non-citizens, and the protection that repatriation 

presented was seen as 'an incident of nationality'100, explained below. According to Keely, since 

the 20th century, the production of refugees has been driven by the establishment of nation-

states, which adopt a system and threatening approach toward people not belonging to the 

dominant nation.101 Therefore, a minority problem led to forced displacement in nation-states 

after the end of the empires’ post-war period.102 

On the one hand, during World War I, millions of civilians and soldiers died, while at least 

10 million people were internally or internationally displaced.103 On the other hand, the 

different nations under empires governed by a single monarchy wanted either to join the state, 

including their own nation, or to establish a new state themselves.104 As a result of this period, 

the Russian Empire in 1917, the German and the Austro-Hungarian Empires in 1918, and the 

Ottoman Empire in 1922 collapsed, and independent nation-states were established.105 Thus, 

what started as a war among imperial states escalated into a comprehensive conflict among 

people, often laden with racial connotations.106 Mandatory repatriation programmes for 
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minorities to their nation-states, named 'compulsory population exchange', were107 used as a 

necessary social engineering method by states to build homogeneous populations favoured for 

nation-state building.108 For instance, the Convention of Lausanne in January 1923, signed by 

Turkey and Greece after the Turkish-Greek war, agreed to a 'compulsory population 

exchange'109. Even though Turkish Greeks protested this forced repatriation due to their 

nationality and the fact that they had no prior home, Winston Churchill cited the Lausanne 

Conference as justification for continuing transfers.110 

According to Long, these population exchanges demonstrated that the international liberal 

community at the time sought to make the single nation-state the predominant political model, 

in the hope that this would ensure peace in Europe.111 Therefore, states demonstrated 

inconvertibility to resettle or reintegrate war refugees into their territory and repatriation of 

refugees became a priority for states. According to Long, presenting voluntary repatriation as 

the most desirable solution is intended to support the formation of a nation-state after the 

1920s.112 When compared to the previous term, where the number of refugees increased 

seriously, which made the states fragile in terms of financial, social and security hesitations to 

provide protection after a world war tragedy and its ongoing effects, a global inter-state 

bureaucracy was developed to protect and to develop permanent solutions for refugees who 

were an international issue and the first time there could be non-state protection for all 

individuals under the League of Nations System.113  

To address the growing refugee crisis, the League of Nations High Commissioner for 

Refugees (LNHCR) was established, signalling the start of international intervention in the 
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field.114 The notion of refugees that was experienced by the 1920s gained an international 

identity limited firstly to only Russian Refugees under international institutions, and 

repatriation was discussed as a solution for refugees, depending on some criteria which will be 

provided by the support of states.115 Therefore, the beginning of the 20th century is also 

considered the birth phase of international refugee law.116 The Conference also laid the 

groundwork for what would later be known as non-refoulement, emphasising that no Russian 

refugee should be forced to return while also underscoring the need to obtain information about 

individuals who may, in fact, wish to return.117 The League of Nation's first High Commissioner 

for Russian Refugees Fridtjof Nansen remarked that 'it is obvious that in the long run there can 

be no final and satisfactory solution of the problems created by the presence in Europe of 1.5 

million refugees except by repatriation to their native lands' highlighting economic collapse, a 

famine, and the 1917 Russian Revolution resulted in over a million Russian refugees fleeing 

their country.118  

When repatriation was discussed in the context of host states' effects between 1921 and 

1924, an emerging theory of repatriation was shaped by discourses on security, voluntariness, 

protection, and reconstruction, resulting in an organised return of about 6,000 people from 

Bulgaria to Russia in 1922–3 under the League of Nations119. The impact of this early operation 

influenced the debate that resurfaced in the 1940s and 1950s and served as the foundation for 

modern refugee policy120. Therefore, it could be said that restoring citizenship rights, which 

came with legal assurances of security and state protection, was viewed as the purpose of 
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repatriation121. It was evident in the agreement in Berlin in July 1922 regarding the Bulgarian 

repatriation initiative, which restricted repatriation to three regions, as the League of Nations 

considered them physically secure and politically safe under Russian control.122  

However, concerns were raised within repatriation about the adequacy of guarantees of 

personal freedom. Additionally, small, accredited delegates were allowed to monitor the State's 

behaviour towards returnees. However, the Soviet Government had lost interest in conducting 

this regulated return by 1923. Moreover, the politics of state sovereignty (Soviet state-building) 

were what ended the period of Russian repatriation. Furthermore, the focus shifted from 

repatriation towards resettlement. Although the scope of protection of the commissioner was 

later extended to Armenian refugees in 1926, Arrangements123 and "Turkish, Assyrian, Assyro-

Chaldean and assimilated refugees" in 1928 Arrangements124, and later to refugees coming from 

Germany in 1936 Arrangement125Decisions in arrangements are advisory for states.126 The 

Convention relating to the International Status of Refugees was adopted on 18 October 1933 

with only the ratification of eight states.127  

Therefore, the High Commissioner’s efficiency in states' behaviour was very limited. 

However, the international basis of the League of Nations' duration is crucial to the non-

refoulement principle in the context of refugees, and the desire to ensure its return in line with 

conditions such as voluntariness, security, reconstruction, and protection had a guiding effect 

in the next period.  
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1.3. Return of Refugees in the United Nations System 

1.3.1. International Refugee Organisation (IRO) 

The concept of Voluntary repatriation has its origins in the years following the Second 

World War. After the Second World War tragedy ended, the League of Nations disbanded, and 

the conflict caused millions of people to be uprooted, including soldiers and individuals who 

did not want to or could not return home due to boundary changes.128 However, almost everyone 

displaced, including any Jews who had survived, was presumed to want to return to their 

homes.129 The Allied Forces were in charge of planning the return of all refugees and displaced 

people.130 In November 1943, the Supreme Headquarters of the Allied Expeditionary Force 

(SHAEF), led by Great Britain, the United States, and the Soviet Union, established the United 

Nations Relief and Rehabilitation Administration (UNRRA), whose responsibility was the 

repatriation of displaced people under military control. 131 By June 1947, almost 8 million 

people had been repatriated on the assumption that repatriation was the natural, voluntary 

choice of displaced people under UNRRA's control.132   

Therefore, the practices established after the First World War continued into the Second 

World War in the form of return programs, contingent on mandatory bilateral agreements that 

were imposed against the will of the forcibly displaced people. The fundamental rights of 

displaced people were not formally respected. However, the mandatory repatriation policy of 

UNRRA resulted in extreme manifestations and suicide of people forced to return.133 Therefore, 

after the Second World War, mandatory repatriation examples faced the resistance of 
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individuals, refuting the assumption that everyone is willing to return.  

At the recently formed United Nations (UN), return became a contentious topic.134 The 

General Assembly adopted resolution 8(I) on January 29, 1946, which stated that 'no refugees 

or displaced persons who have finally and definitely, in complete freedom, and after receiving 

the full knowledge of the facts (…) expressed valid objections to returning to their countries of 

origin (…) shall be compelled to return to their country of origin.’ 135 In other words, it made 

repatriation voluntary by legitimising the refusal to return.136 This is a crucial legal 

improvement that limits states' ability to conduct repatriation in ways that conflict with the 

adopted rights of individuals outlined in resolution 8(I). Moreover, it draws a conceptual 

framework to follow in the repatriation case. According to Long, it was expressed as a direct 

response to mandatory repatriations.137 It marked the first explicit formulation of voluntary 

repatriation as a safeguard against forcible return.138 At the same time, it is proof of the 

improvement of the principle of non-refoulement, which became the essence of international 

refugee law after the first attempts at non-refoulement during the League of Nations system. 

The International Refugee Organisation (IRO), the predecessor of the UNHCR, was 

established in 1948 as a temporary, intergovernmental United Nations (UN) organisation to 

respond to the refugee problem after the Second World War.139 IRO was tasked with assisting 

and encouraging the early return of displaced people in accordance with the standards outlined 

in resolution 8(I).140 It is stated that refugees and other displaced people would fall under its 

jurisdiction either if they could be repatriated and its assistance would be needed to arrange 

their repatriation, or if they had valid objections to returning.141 Valid objections included (fear 
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of) persecution because of race, religion, nationality or political opinions, provided these 

opinions are not in conflict with the principles of the United Nations, compelling family reasons 

arising out of previous persecution, or compelling reasons of infirmity or illness.142 Those who 

had valid objections to returning were not expected to do so; instead, they were expected to 

either settle in the country of asylum or resettle in another country.143  

Therefore, IRO conceptualised voluntary repatriation by clarifying the valid grounds for 

objection. Voluntariness indicated the ability to present enumerated objections to return. Thus, 

the repatriation concept, governed by the IRO, introduced an exception to the rule of return, 

making individuals unreturnable people with valid objections to return. However, voluntary 

repatriation was the principal task of the IRO. Due to the demands of the former Soviet Union 

and Eastern Bloc, only 5% of the total registered number of displaced people, with 72,834 

refugees repatriated during IRO’s history.144 According to the IRO's system, resettlement or 

local settlement in another country is encouraged by unreturnable people. 

IRO was dominated by Western Europe and the US, with opposition from the Soviet 

Union and its allies under Cold War political conditions. Resettlement, the IRO's alternative 

task, was applied as the preferred solution in line with the dominant policy of Western 

powers.145 However, repatriation under IRO can be described as the first formation of voluntary 

repatriation as a solution concept. Although the applicability of the new shape of repatriation is 

limited, the more nuanced notion of voluntary repatriation was adopted in place of the principle 

of repatriation, allowing refugees and displaced people to choose not to return as long as they 

have legitimate concerns.146  Therefore, since the beginning of the conceptualisation history of 

repatriation, individuals' rights and humanitarian concerns have played a role in shaping 
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repatriation. The assumption that displaced people would automatically return home after 

hostilities ended was legally rejected by the recognition of an individual right to refuse 

repatriation on legitimate grounds of protection. 

1.3.2. United Nations High Commissioner for Refugees (UNHCR) 

1.3.2.1. UNHCR's Foundation and Organisational Structure147 

The Second World War's refugee crisis was acknowledged by the international 

community as a permanent one until 1950 because there were still 1.25 million refugees in 

Europe, many years after the war had ended.148 The UN Economic and Social Council adopted 

a resolution in 1949 asking the Secretary-General to create a strategy for a new institution and 

make a proposal for "the nature and extent of the legal functions to be performed, taking into 

consideration the experience of the League of Nations, the Intergovernmental Committee on 

Refugees and the IRO".149 In establishing recommendations for the duties, structure, and 

funding arrangements of the new refugee organisation, the UN Secretary-General dutifully 

considered the experience and mandates of the preceding organisations in his 1949 Report.150 

It is important for the new repatriation concept to exclude the UNRRA from adopting 

mandatory return policies and from taking a disrespectful approach to the fundamental rights 

of refugees among institutions that will benefit from its experience. Lewis argues that a possible 

reason for this exclusion was that assisting and facilitating the return of refugees was among 

UNHCR's founding aims.151 Thus, UNHCR was founded on the institutional experiences 

indicated in the aforementioned subsections during the Cold War. 

On the one hand, following the General Assembly's ratification of the UNHCR Statute 

in December 1950, the UNHCR was established with a core mandate to protect “refugees” and 
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began operating as a subsidiary organ of the UN General Assembly in January 1951.152 In the 

immediate aftermath of the Second World War, UNHCR's primary responsibility was to assist 

millions of uprooted people, mainly in Europe, and to seek durable solutions for them.153 For 

this mission, the agency was allocated three years.154 The Communist bloc's belief that UNHCR 

was only a tool of the West was strengthened in 1956 when it was called upon to respond to the 

refugee crisis brought on by the uprising and Soviet invasion of Hungary.155 However, the 

mandate was repeatedly extended as new refugee crises emerged worldwide until the UN 

General Assembly finally declared the High Commissioner's mandate permanent "until the 

refugee problem is solved" in 2003.156 

On the other hand, the 1951 Convention was accepted by states. Unlike during the 

League of Nations period, refugees gained universal recognition for the first time without being 

attributed to a specific nation, and states assumed protection obligations under the 1951 

Convention. A refugee is defined as "any person who, owing to a well-founded fear of being 

persecuted for reasons of race, religion, nationality, membership of a particular social group or 

political opinion, is outside the country of his nationality and is unable or, owing to such fear, 

is unwilling to avail himself of the protection of that country, or who, not having a nationality 

and being outside the country of his former habitual residence as a result of such events is 

unable or, owing to such fear, is unwilling to return."157. However, at the beginning, the notion 

of refugees covered only those whose flight was prompted by a pre-1951 event within Europe; 
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the 1967 Protocol removed time and place restrictions on the refugee definition.158 Therefore, 

UNHCR, for instance, was more actively involved in Third World refugee problems in the 

1960s and 1970s.159 Although the 1967 Protocol, ratified by most states, made the notion of 

refugee status universal, the individualisation of enumerated reasons for refugee status 

restricted the application of protection and UNHCR assistance in mass-flux situations after 

armed conflicts and natural disasters, which are the primary and common reasons for forced 

displacement. Therefore, the 1951 Convention refugee term has become highly personalised, 

while twentieth-century practices towards displaced people first focused on groupings during 

the Inter-War era.160 The expansion of the definition of refugee under UNHCR's application is 

discussed in detail in Chapter 2. However, the refugee crisis outside of Europe, like in Somalia, 

Afghanistan, Liberia, Rwanda, Angola, Iraq, Mozambique, Cambodia and Guatemala that 

occurred between 1975 and 1995, provides an excellent example of how the definition of a 

refugee has extended, as well as the difficulties associated with consistently applying it to a 

large number of asylum seekers.161 

Moreover, the 1951 Convention does not contain a definition of voluntary repatriation 

or the conditions for its implementation. Due to the circumstances of the time and to be 

acceptable to more states, the 1951 Convention, which Bertrand referred to as the "child of the 

Cold War,"162 did not address issues such as voluntary repatriation, which creates additional 
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obligations on states.163 The lack of a legal concept regarding how voluntary repatriation must 

be in the 1951 Convention creates an ambiguity, unlike the definition of refugee and protection 

responsibilities on states. The UNHCR was assigned for voluntary repatriation. Therefore, the 

development grounds of the concept of voluntary repatriation, which developed by the 1950s 

with the notion of refugee, have changed at the institutional level. This was developed by the 

UNHCR and was mainly created outside of the parameters of the 1951 Convention.164 Some 

scholars, such as Chetail and Chimni, argue that the concept of voluntary repatriation is 

ambiguous because the term "voluntary repatriation" refers to an institutional policy rather than 

an inter-state law.165 Therefore, the UNHCR has been the leading actor in developing the 

concept of voluntary repatriation internationally with its policies for over 70 years. 

The UN General Assembly and the UN Economic and Social Council (ECOSOC) are 

responsible for governing the UNHCR.166 According to Article 3 of the UNHCR, the High 

Commissioner "shall follow policy directives given to him by the General Assembly or the 

Economic and Social Council."167 Additionally, the Executive Committee (ExCom),168 which 

currently consists of 107 members, advises the High Commissioner, and its decisions are crucial 

developments in UNHCR's voluntary repatriation policy and in soft law.169 UNHCR's voluntary 

repatriation operations in the field are highly complex and conducted from regional, branch, 

sub-office, and field offices.170 Today, UNHCR works in 137 countries in partnership with a 
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variety of stakeholders, despite its Western-centred foundation.171 Therefore, UNHCR plays an 

active role in shaping the concept of voluntary repatriation through the policies developed by 

the organs mentioned above in various parts of the world, through its offices.  

1.3.2.2. UNHCR's Operations of Voluntary Repatriation in Practice  

To comprehend the UNHCR's voluntary repatriation concept, it is crucial to understand 

its broader mission and the development of the organisation's policies over time. The UNHCR 

is the primary international agency responsible for protecting refugees and advancing durable 

solutions, including local integration, resettlement, and voluntary repatriation. However, 

UNHCR’s application of protection and durable solutions highly affected the ideologically 

divided atmosphere of the Cold War.172 Therefore, the concept of voluntary repatriation has 

been shaped by UNHCR's evolving policies over the years, as outlined below. Moreover, 

voluntary repatriation has been one of the refugee issues primarily affected by changes at 

UNHCR.  

1.3.2.2.1. Voluntary repatriation during the Cold War 

Just as it was stated for the 1951 Convention, UNHCR also existed as a figure of the 

Cold War period. The majority of refugees and displaced people had already settled in their 

new countries, and those still crossing borders were typically welcomed by European countries, 

if only for propaganda purposes between the West and East.173 Initially, the UNHCR continued 

the IRO's practices prioritising resettlement.174 While some scholars attribute this situation to 

the labour need of the West for economic development after war175; others explain this situation 

as avoiding violation of the non-refoulement principle of the 1951 Convention by forced 
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repatriations as a response to UNRRA's expectations.176  

Therefore, respect for the voluntary character of return was supported by host states 

predominantly in the light of their political interest during the Cold War. Chimni argues that 

humanitarian considerations do not influence the refugee policies of the powerful states in the 

formation of the international refugee regime.177 Hence, the changed policies of the UNHCR 

analysed below support this argument. Due to its formation explained above, UNHCR existed 

on a political ground under the domination of Western powers.178 Initially, states opposed 

UNHCR acting as an operational agency due to the political importance of refugees in the Cold 

War.179 Therefore, UNHCR's involvement was largely limited to enabling voluntary 

repatriation by supplying travel documents and transportation.180At the border of the country 

of origin, interest in the returnee practically ceased for UNHCR and host states.181  

However, UNHCR’s ideal option in terms of protection and durable solution has been 

voluntary repatriation since the beginning.182 According to Lambert, the definition of a refugee 

from the 1951 Convention, which is used in the majority of nation-states, is predicated on the 

existence of a tie between the citizen and the state.183 On this understanding, refugee status is 

not intended to be permanent: where the state of origin is again able and willing to provide 

effective protection, the legal basis for refugee status may cease, and return may become a legal 

requirement due to the elimination of international protection grounds.184 This approach reflects 

earlier assumptions, rooted in the interwar period, that displacement would be temporary and 

that repatriation would follow once protection by the home state was restored.185 From the late 
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1970s, however, voluntary repatriation also became more politically attractive to developed 

states, as increasing refugee movements from the Global South made resettlement and local 

integration less acceptable to them.186 

Since the beginning of the 1980s, the significance of voluntary repatriation as a 

preferred solution has been emphasised numerous times in a variety of UNGA Resolutions, and 

voluntary repatriation has hierarchical priority,187 due to the blocking of other solutions. 

Additionally, the General Assembly has taken decisions expanding the duties of the UNHCR 

regarding large scale repatriations, such as assistance to countries of origin to facilitate the 

sustainable reintegration of returnees and ensure protection continues via monitoring of 

returnees' safety and well-being.188 This approach of the General Assembly changed the 

position of the UNHCR from passive facilitation of voluntary repatriation to proactive 

establishment of conditions favourable to refugees' voluntary repatriation.189 On the expansion 

of UNHCR's function on voluntary repatriation, ExCom approved its first conclusions on 

voluntary repatriation in 1980 and 1985, which sets the principles of voluntary character and 

provide a basement to improve a legal framework of voluntary repatriation analysed under 

Chapter 2.190 

The UNHCR's involvement in this situation essentially entails two things in practice: 

first, ensuring that returnees are not subjected to harassment or sanctions that are inconsistent 

with any amnesties or assurances of their safety provided by their country of origin; and second, 

depending on the circumstances, assisting in maintaining and consolidating that person's return 
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through the provision of financial aid.191 The UNHCR was to be given access to returnees in 

order to ensure that they were not abused and to ensure that they received the help they needed 

to ensure their successful reintegration and independence.192 According to Mccallin, a 

Representative of the UNHCR, real progress and gain here lie in the growing international 

recognition that UNHCR has the right to promote repatriation and monitor the welfare of 

returnees in the country of origin.193 Additionally, the tripartite agreements have now become 

a central part of the concept when considering a return over time, as the experience of voluntary 

repatriation has deepened.194 In the case of Ethiopian exiles in Djibouti between 1977 and 1983, 

a tripartite agreement was implemented, an early example of UNHCR’s developing role in 

tripartite repatriation arrangements, while also exposing the tension between state-led 

repatriation planning and the requirement of genuine refugee voluntariness.195  

However, in this case mentioned as a positive example in the development of the 

repatriation concept by the UNHCR official, the most important element that was overlooked 

was the voluntary participation of refugees in the repatriation. Crisp argues that the UNHCR 

and the governments of Ethiopia and Djibouti encouraged repatriation despite the refugees' 

reluctance.196 The fact that repatriation was carried out in such a short time as 15 days also 

raises doubts in terms of meeting the voluntariness criteria in 15 days.197A clear indication of 

both states' involvement in the repatriation process was provided by Djibouti's precarious 

political and economic condition as well as the Ethiopian government's need to garner financial 

support.198 However, it is unclear whether the return was also voluntarily preferred by the 

refugees. Although the UNHCR got the guarantee for the safety of returnees in countries of 
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origin, half of the returnees fled again to other nations due to their fear of persecution and strong 

recollections of the economic suffering.199 

Therefore, the preferred solution terminology indicates the political interest of states 

with (voluntary) repatriation rather than the refugees' voluntary wish. Before the 1990s, the 

common conclusion made on behalf of refugees by UNHCR was that because of the limited 

opportunities provided to refugees in host countries, very few refugees gave up hope of 

returning home one day.200 The idea behind encouraging repatriation is turning back the 

assumption that returning home was the voluntary natural choice of refugees by the decreasing 

effects of the Cold War.201 Moreover, it demonstrates that UNHCR's policies regarding the 

application of durable solutions are directly affected by states' preferences ideologically. 

Therefore, UNHCR, due to its establishment and structure, has shown an attitude far from being 

"of an entirely non-political character; it shall be humanitarian and social and shall relate, as a 

rule, to groups and categories of refugees.".202 

Moreover, returning home analogy established on the right to return is highlighted as 

'most of refugees' dream' by the UNHCR and international community.203 In previous sections 

examples belongs to early term and interwar period prove that meaning of home can be 

changeable in the exile depending on the conditions in host and origin country, refugees’ 

experience and duration.204 Chimni points out, "exile affects individuals and groups in a 

profound way so that the meaning of word is transformed. ‘Home is where you make it.’"205 

According to refugees, the home, which has a socio-psychological and legal meaning, might 

include that people feel belonging to community, their own language is spoken, they have 
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access to their basic rights and freedoms, they have physical property in the real sense, and they 

have opportunities for their future. Considering the prolonged refugees due to ongoing 

conflicts, which will be explained in detail under Chapter 3, Long argues that the experiences 

of refugees make repatriation to the country of origin called "home" before a flight, both 

socially and frequently undesirable.206 

Thus, it might be concluded that although repatriation is a preferred course of action for 

many refugees, it does not always meet their demands, particularly the right to return home 

through voluntary repatriation, as referred to by the UNHCR and the international community. 

Nevertheless, assuming that refugees desire to return because they have a legal right to do so 

leaves unresolved whether they actually wish to return. As Chimni argues, simply, believing 

that repatriation is the solution that refugees want the most could result in the legitimisation of 

some form of compulsion.207 Therefore, the assumption in the interwar period, which again 

became the focus of the voluntary repatriation solution, paved the way for the realisation of 

some return operations, whose legality was controversial, for the next period.                                                                                                  

1.3.2.2.2. Voluntary Repatriation Post-Cold War 

Voluntary repatriation as a durable solution was profoundly affected by the end of the 

Cold War, which diminished refugees' political importance to host states.208  Moreover, the 

Cold War did not end with permanent peace, and new conflicts have given rise to oriented 

ethnicity, such as in Iraq, Liberia, Rwanda, Sierra Leone, Somalia, Timor-Leste, and the former 

Yugoslavia.209 The preferred solution process from resettlement to voluntary repatriation, 

which had already started in the 1980s, gained momentum, and the UNHCR declared the 1990s 
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the decade of repatriation.210 Only 1.2 million refugees were repatriated in the five years from 

1985 to 1990, while over 9 million were repatriated in the next five, from 1991 to 1996.211 

However, since the General Assembly started asking the UNHCR to perform duties related to 

extensive large scale repatriation operations at the beginning of the 1980s, voluntary 

repatriation has evolved into the UNHCR's primary solution, despite the fact that the UNHCR 

Statute does not establish any specific hierarchy among the three solutions.212 Voluntary 

repatriation was empowered legally and politically, when it is durable, it is the ideal solution to 

refugee problems mentioned in detail in Chapter 2.213 Although there have been more 

repatriation exercises, there have also been more claims that UNHCR is bending the rules for 

voluntary repatriation and is even complicit in involuntary repatriation.214 

This result was related to the United Nations' more interventionist stance during the 

1990s.215 Since it was widely acknowledged that situations where large scale forced 

displacement following grave human rights abuses and violations of humanitarian law pose a 

threat to international peace and security under Chapter VII of the UN Charter.216 Depending 

on this situation, the Security Council has taken enforcement measures to stop these violations 

of international law, including sanctions and authorisations for the use of force by states and 

regional organisations, mandates for aggressive peace operations to safeguard humanitarian 
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activities in countries of origin, and intricate peace-building missions with broad administrative 

authority to make sure that refugees can safely exercise their right to return.217 Additionally, 

the Council has consistently pushed for the right of refugees to return in order to restore 

international peace and security as a prerequisite for the repatriation of refugees and internally 

displaced people, as demonstrated by the situations of Cambodia, Bosnia-Herzegovina, and 

Sudan.218  

The General Assembly has thus established a new interface between international 

refugee protection and the Security Council's primary duty: the restoration of international 

peace and security, by further extending UNHCR's mandate to assist countries of origin in the 

integration of returning refugees.219 Accordingly, the Security Council and the Secretary-

General can request the UNHCR to act, despite the fact that there is no role detrimental to 

operational orientation for both of them in the statute.220 However, it might create a risk of 

weakening UNHCR's non-political mission.221 In practice, the extended operational mission of 

the UNHCR in the country of origin caused it to be described as ‘UN’s humanitarian arm’.222 

At the same time, this situation supports the extension of people under the protection of the 

UNHCR. In contrast to refugees, internally displaced people (IDPs) have not crossed an 

international border, and as a result, UNHCR has assumed ever-greater responsibility for their 

protection in the late 1990s and early 21st century.223  

Thus, in the 1990s, UNHCR began to take on a larger role in conducting repatriation 

operations and offering humanitarian aid.224 Firstly, the Security Council has encouraged 
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UNHCR's involvement in active conflict zones, making the refugee agency highly dependent 

on protecting these peace operations to the detriment of its humanitarian and non-political 

mandate.225 By legitimising peace operations to protect safe areas in Iraq, Bosnia, and Rwanda, 

the Council has prevented internally displaced persons who are outside the scope of this 

research, from leaving their country of nationality and seeking asylum abroad between the late 

1990s and early 21st century.226  Secondly and most importantly, Post Cold War duration 

Security Council played an important role the application of repatriation. The Cold War did not 

lead to lasting peace, with new conflicts emerging in Iraq, Liberia, Rwanda, Sierra Leone, 

Somalia, Timor-Leste, and the former Yugoslavia.227 Despite increased voluntary repatriation, 

the number of refugees grew. Reintegration proved to be difficult for returnees as they rebuilt 

their lives, which limited the long-term effectiveness of voluntary repatriation.228 

On the one hand, the elimination of causes, such as conflicts that cause refugees, is a 

precondition for voluntary repatriation. After that, voluntary repatriation indicates the re-

provision of national protection for returnees and their country of origin with reintegration 

within communities and country of origin by accessing basic rights and services.229 Therefore, 

1996 Handbook of the UNHCR highlights the fundamental change of circumstances in the 

country of origin to encourage voluntary repatriation.230 UNHCR does not have ability to solve 

the root causes and reactivate national protection for refugees due to its limited mission with 
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providing protection and encouraging durable solution to refugees.231 Only states and under the 

condition of threat to international peace and security, UN Security Council can eliminate these 

reasons and build a peaceful and secure environment for return. As a result, the UNHCR has 

been able to promote voluntary return with the assistance of the Security Council in maintaining 

peace and security. In addition, the fact that the Security Council also provides the safety of the 

humanitarian staff working actively in the field has been important for the UNHCR to provide 

more effective services such as relief support and reintegration of returnees to their country of 

origin.232 Moreover, the UNHCR language adopted by resolutions, including the Security 

Council’s peacekeeping, political and peace-building missions, supported fulfilling the legal 

meaning of voluntary repatriation. Resolutions were highlighting “the creation of conditions 

conducive to the voluntary, safe, dignified and sustainable return of refugees and internally 

displaced persons”233 in line with the UNHCR. 

On the other hand, the Security Council's proactive participation in maintaining peace 

and security in the country of origin has played a key role in promoting repatriation, terminating 

refugee status, and facilitating their safe return.234 Increased restrictions of host states on other 

solutions created pressure on the UNHCR for repatriation as quickly as possible.235 However, 

this situation negatively affected the refugee protection standards and the sustainability of 

voluntary repatriation as a solution. According to Barnett, the UNHCR established a 

"repatriation culture," distinguished by organisational language, bureaucratic organisation, and 

official and informal standards that make repatriation more desirable, proper, and legal under 

increasingly permissive conditions.236 The result of this culture was an increase in the risk that 
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the UNHCR would support a repatriation exercise that may uncomfortably descend into 

involuntary repatriation and refoulement.237 On the refugee side, their eventual repatriation is 

stuck between a safe return and the voluntary repatriation programme of the UNHCR. However, 

the missing point in this dilemma is how much the refugees' willingness to return is sufficient. 

Meanwhile, the UNHCR created the 1996 Handbook, which is a significant step in 

providing guidance for the application of voluntary repatriation. The first and most important 

criteria is also expressly mentioned as "repatriation should be voluntary"238 and voluntariness 

is solely associated with the "absence of any physical, psychological, or material pressure."239 

Additionally, the UNHCR can promote voluntary repatriation when fundamental changes in 

circumstances in the country of origin makes possible return in safety and with dignity for the 

large majority of refugees after a careful assessment of the situation.240 Although it is an 

essential part of voluntary repatriation, there is no clarity about assessment criteria. As 

impressed by Zieck, repatriation is a naturally problematic zone for refugees because the 

concept of refugee indicates a non-returnable person.241  Therefore, the decision regarding being 

returnable based on an assessment of the conditions in the country of origin by the UNHCR or 

host states implies the existence of ceased circumstances for refugee status. According to the 

cessation clause, international protection is no longer justified on account of significant change 

within the fundamental circumstances under which a person has been recognised as a refugee 

for the nationals of that state.242 Therefore, refugees cannot be compelled to return to their place 

of origin until the requirements for losing their status as refugees are met.243  

In other words, when the conditions of the country of origin are assessed as returnable 
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to promote voluntary repatriation, it indirectly creates basis for the forced return of refugees 

according to cessation clauses of the 1951 Convention or vice versa. Despite the improvement 

of the rights of refugees regarding repatriation, as mentioned in the ExCom Conclusions and 

the UNHCR Handbook, the conditions of the 1990s explained above leave application of 

voluntary repatriation under pressure. “Finding the proper balance between international 

responsibilities towards refugees and legitimate state interests”244 was an important challenge 

for the UNHCR under this pressure. Voluntary repatriation of Rwandan refugees in 1996 is a 

significant example to demonstrate this effect on the UNHCR and refugees. Roughly 800,000 

people died in Rwanda's civil war and genocide245 in 1994, and hundreds of thousands were 

internally and internationally displaced.246It is controversial whether Rwanda was secure by the 

end of 1996, when there were massive returnees from camps in Burundi, the former Zaire, and 

Tanzania. Additionally, the Amnesty International has accused the UNHCR of failing to pay 

attention to the human rights situation in Rwanda at that time.247 For instance, the Tanzanian 

government closed the camps by blocking the UNHCR's protection activities due to security 

hesitation and forced Rwandan refugees to return.248 The government forced almost one million 

refugees under inhuman treatment in Tanzania to leave by the end of 1996 with the UNHCR's 

approval.249 Most of the refugees (voluntarily) decided to return under physical, psychological, 

or material pressure in host states, contrary to the 1996 Handbook. 

The Amnesty International (AI) evaluated this repatriation as a violation of non-
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refoulement by the Tanzanian Government with the consent of the UNHCR and accused the 

UNHCR of failing to pay attention to the human rights situation via assessing the conditions in 

Rwanda at that time.250 Returnees faced killing, detention without charge or trial and arbitrary 

arrest, disappearance, and prison conditions amounting to cruel, inhuman or degrading 

treatment251 and sexual violence.252 Therefore, the return that should be a solution for the 

refugees who survived the genocide has thrown them into various traps. 27th years after the 

genocide, Rwandan refugees living in camps resist return. However, UNHCR invoked the 

Cessation Clause on 30th June 2013, which declared Rwanda safe for its citizens living as 

refugees who fled the country between 1959 and December 1998 across the world to return.253 

In addition to this traumatic example, refugees experienced involuntary repatriations 

due to the security concerns of nation-states during the 1990s, such as Kosovar Albanians in 

Macedonia254, Rohingya in 1978 and 1993, that of Cambodian refugees in 1981, Vietnamese 

refugees from Hong Kong 1989 to 1991, and 1994-95 repatriation of the Rohingya refugees 

from Bangladesh to Burma.255 To make it clear what is being done, UNHCR chose to call this 

kind of return an "imposed return." which means organising a return when the security 

environment in the nation of asylum becomes riskier than the one existing in the country of 

origin was classified as "an evacuation to save lives."256 However, in practice, the UNHCR 

struggled to strike a balance between the interest of refugees, host states and country of origin. 

The primary focus of the UNHCR changed from the protection of refugees in the 1951 

Convention to the repatriation and reintegration of large-scale asylum seekers as quickly as 
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possible. Therefore, it has been rightly criticised by many academics that the UNHCR, whose 

main task is to protect refugees, promotes repatriation without a considerable assessment of 

conditions in the country of origin, which may lead to the violation of the principle of non-

refoulement.257 

The major reasons for the failure of this balance to be achieved were the fact that the 

UNHCR was largely dependent on the states while carrying out its functions, and that the states 

did not grant refugees a permanent solution other than their return as a result of their own 

sovereign rights, and the pressure created on the UNHCR regarding the return. Therefore, the 

formation of the concept of return in the UNHCR period has been a situation where the human 

rights of refugees in voluntary return were left in the air against the sovereignty rights of states 

in a seesaw. Although legal standards for the voluntary repatriation of refugees have been 

positively developed in the UNHCR period, ensuring this situation in practice has been doomed 

to the extent permitted by the sovereign rights of the states.  

1.3.2.3. UNHCR’s Roles and Limitations in Voluntary repatriation258  

Initially, the UNHCR was established to collaborate with states to guarantee refugees' 

access to protection. Furthermore, the mandate was to ensure that refugees would be provided 

with long-term solutions and reintegrated into their home nation or permanently integrated into 

a new one.259 The 1951 Convention relating to the Status of Refugees, which defines who is 

eligible for refugee status and outlines the rights that all refugees have, is the primary document 

governing the system. The 1951 Convention also states unequivocally that UNHCR is in charge 

of supervising its execution.260 The UNHCR has consistently broadened the scope of its 

activities in voluntary repatriation as one of its primary mandate issues since the end of the Cold 
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War, as mentioned above.  

The UNHCR statute sets out two main functions: providing international protection to 

refugees and seeking permanent solutions. According to para 1 of the 1950 Statute, "... seeking 

permanent solutions for the problem of refugees by assisting Governments and, subject to the 

approval of the Governments concerned, private organisations to facilitate the voluntary 

repatriation of such refugees or their assimilation within new national communities." is 

regulated as one of the tasks. 261 Thus, facilitating the return of refugees upon their request is 

one of the UNHCR's roles despite the risky circumstances of the country of origin for 

returnees.262 Facilitation refers generally to spontaneous repatriation and requires passive 

involvement of the UNHCR such as material and logistical assistance and monitoring 

process.263 Therefore, the role of the UNHCR's role is limited to simply facilitating of return 

decision of refugees in this kind of situation in which the UNHCR is not actively encouraging 

voluntary repatriation due to unsafe conditions in the country of origin is not the subject of this 

research.  

Moreover, the 1950 Statute also calls on the UNHCR to assist “governmental and 

private efforts to promote voluntary repatriation or assimilation within new national 

communities.” under paragraph 8 (c).264 Unlike Facilitation, voluntary repatriation is a result of 

promotion based on the encouragement of outside actors.265  Therefore, to promote repatriation, 

the UNHCR has an active role in organising voluntary repatriation of refugees via assisting key 

players as discussed below in detail. With UNHCR's domain expanded over time, today, 

UNHCR has become the leading actor playing a constitutional role before, during and after 
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large-scale voluntary repatriation operations.266 However, The UNHCR faces challenges in its 

voluntary repatriation efforts due to external and internal shortcomings.267 Recognizing and 

addressing these issues is crucial for enhancing the effectiveness of repatriation efforts and 

providing durable solutions for refugees worldwide. Thus, the following subtitles exploring the 

roles of the UNHCR in promoting voluntary repatriation also focus on internal and external 

limitations that reduce the effectiveness of voluntary repatriation programmes run by the 

UNHCR.  

1.3.2.3.1. Assessing conditions and promoting voluntary repatriation 

According to the 1996 UNHCR handbook, "The fact that the voluntary repatriation of 

refugees can take place at a lower threshold of change in the country of origin than cessation is 

based on two elements. One is that a "fundamental change of circumstances" implies the 

consolidation, over time, of a process of stabilization."268 Before promoting voluntary 

repatriation, the UNHCR assesses the situation in the country of origin, considering significant 

changes in the country of origin such as elements including security, political stability, human 

rights, and access to essential services.269 Therefore, the UNHCR plays an active role in 

encouraging the voluntary repatriation of refugees when the conditions of the country of origin 

significantly change to permit a safe and dignified return according to its assessment. 

This assessment should be objective about the conditions of the country of origin.270 

The degree to which the UNHCR's obligation to provide international protection permeates the 

area of ceasing to be a refugee and voluntary repatriation is one of the outstanding theoretical 

paradoxes of its institutional responsibilities.271 The refugee's interests and the defence of their 
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security, rights, and welfare must be the main factors to consider while promoting 

repatriation,272 because a refugee is an unrepatriable person as a requirement of the non-

refoulment principle273 Which will be explored in Chapter 2 in detail. Therefore, the assessment 

level of a lower threshold of change in the country of origin than cessation needs to be evaluated 

very diligently, considering the protection needs of refugees. However, the UNHCR is not 

limited to encouraging return only when it deems it warranted; instead, it is increasingly taking 

the form of a proactive strategy that is started well in advance of that.274 Therefore, in practice 

level of changes in the country of origin has been rated very low by the UNHCR, mostly before 

the risk of facing violation in the country of origin did not end such as voluntary repatriation 

programmes in Afghanistan, Somalia, Rwanda, and Bosnia.275  

UNHCR faces numerous challenges, leading to the promotion of these premature 

returns, resulting in widespread human rights violations. Following the Cold War, on the one 

hand, there were more civil wars, which led to a rise in the number of refugees and asylum 

seekers due to dissolved national and international borders and expanded global inequality.276 

On the other hand, Western powers lost the geopolitical and ideological justification for 

protecting refugees because industrialized states had to deal with challenges to social cohesion, 

welfare, and security in destination countries with increased public and political opposition to 

immigration in the 1990s.277  Finally, there was even less tolerance for non-Western, Muslim, 

and/or immigrant populations after the events of September 11, 2001, which connected 

migration to problems of security, conflict, and terrorism and this anti-immigrant attitude was 

further accentuated as Europe entered an economic recession in the late 2000s.278 Therefore, 
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the UNHCR is left with very limited funds to support refugees in developing host states which 

are pushing refugees' return with their policies.  

Moreover, the return has been seen as a process of restoring pre-conflict social order, 

contributing to development and peacebuilding, and promoting normalcy by the international 

community.279 Moreover, 'When migrants return to their country of origin, they will contribute 

to development and peacebuilding' including refugees, failed asylum seekers, and 

undocumented migrants became the national policy of Europe including some of the developed 

donor states in the 2010s.280 This policy has a reducing effect on the threshold of change in the 

country of origin to promote voluntary repatriation because it argues that peace and 

development would be possible if returnees were not motivated to return with the support of 

the international community. The comprehensive research of Van Houten and Davids based on 

the relationship between returnees and development and peacebuilding in their country of origin 

demonstrates that returnees do not automatically lead to development or peacebuilding in their 

home countries, as it is not a straightforward transition back to normalcy and returnees who 

only voluntarily return might affect positively change in the home country.281 Therefore 
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building another assumption on the existing one which refugees are automatically volunteered 

to return without any findings, can only help promote involuntary repatriations in practice 

before fundamental changes in the country of origin.  

Overall, providing a balance between the striking interests of refugees, donor states, 

host states and country of origin has been the main issue for the UNHCR in voluntary 

repatriation operations.282 UNHCR is playing the role of an agency that works to protect 

individuals from state-perpetrated violations of their human rights as an unpolitical 

institution283 while also being mandated, administered, and funded by states.284 Thus, inducing 

states to fulfil their duties regarding refugees, like providing protection, sharing burdens, and 

ensuring voluntary repatriation standards looks the most rigid barrier in front of the UNHCR. 

1.3.2.3.2. Conducting negotiations and a tripartite agreement 

The UNHCR’s proactive strategy mentioned above starts with mostly improving 

negotiations about voluntary repatriation between affected states, as soon as signs emerge that 

a voluntary return is durable.285 Indicators for voluntary repatriation exemplified by the 

UNHCR like “a ceasefire agreement, a peace accord and/or an advanced stage of peace 

negotiations; a Security Council mandate; a peace process facilitated by a third party (two 

member states, a regional body or a combination that includes the UN).”286 Thus, UNHCR has 

to initiate tripartite dialogues between the country of origin and host states, despite the warnings 

that UNHCR should avoid getting involved in political matters.287 UNHCR is a humanitarian 

institution of the UN, and only states can address causes in the country of origin that have 

resulted in forced displacement, provide refugee grants to asylum seekers and improve 
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conditions for voluntary repatriation.288  

Although the will to create the conditions for voluntary repatriation belongs to the states,  

article 35 of the 1951 Convention states that “The contracting states undertake to cooperate 

with the Office of the United Nations High Commissioner for Refugees, or any other agency of 

the United Nations which may succeed it, in the exercise of its functions, and shall, in particular, 

facilitate its duty of supervising the application of the provisions of this Convention."289 

Moreover, state parties of the UN are obligated to cooperate with all organs of the UN including 

the UNHCR.290, regardless of being contracting states of the 1951 Convention. Therefore, state 

parties of the UN must cooperate with UNHCR regarding settled standards to organise 

voluntary repatriation from host states to the country of origin. Thus, it is an opportunity for the 

UNHCR to expand the application of voluntary repatriation standards. 

However, in practice, especially incountries of origin under conflict, UNHCR may 

struggle to find a state authority to cooperate with regarding repatriation. For instance, the 

Taliban government in Afghanistan, which is not recognised by the UN, prevented UNHCR 

and UN human rights activities after the takeover of Kabul.291 Creating a zone for 

communication about the future of Afghan refugees is still not possible in a peaceful 

environment. To give another example, the government of Venezuela suspended operations of 

the local UN human rights office which supports the UNHCR on 15 February 2024292, although 

political unrest, economic instability, and the continuous humanitarian catastrophe have caused 

over 6.1 million Venezuelan refugees and migrants to flee their country.293 Thus, the 
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unwillingness of the mentioned country of origin to cooperate with the UNHCR to create 

standards for voluntary repatriation restricted the UNHCR. All parties should be involved in 

the matter and consent to organise repatriation.294 

UNHCR has facilitated voluntary repatriation operations in accordance with legal 

tripartite agreements between host governments and the country of origin and the UNHCR.295 

The UNHCR maintains a balance between the competing interests of the refugee population, 

the host states, and the country of origin while building this special agreement.296  Although 

these agreements have specific contents of the cases, they generally regulate the responsibilities 

of parties such as guarantees requirements of voluntary repatriation such as addressing the 

concerns of refugees about their country of origin, providing safe and dignified repatriation 

without any harassment, the responsibility of the country of origin for ensuring returnees have 

amnesty, access to land for settlement and facilitating the recovery, allowance of the UNHCR 

monitoring and reintegration efforts.297 Therefore, initially, promoting the process of voluntary 

repatriation starts at the state level generally without consultation of refugees.298  

Although the 1996 Handbook regulates keeping the refugee community informed about 

the progress of repatriation negotiations,299  it is not enough to involve refugees in the process 

before starting. Engaging refugees in the negotiations can make tripartite agreements more 

sustainable and applicable according to voluntariness principles of refugee repatriation, as the 

final decision to return belongs to refugees and their contribution at the beginning of repatriation 

initiatives is essential to building a voluntariness mechanism. The exclusion of refugees from 

the voluntary return process has been cited as one of the main barriers to making repatriation 
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61 
 

succeed in many cases, such as in Afghanistan and Somalia.300 In any case, tripartite agreements 

are based on the voluntary nature of return, and it is highlighted in the agreements.301  

1.3.2.3.3. Ensuring voluntariness: providing information and counselling:  

The UNHCR 1996 Handbook defines “"voluntariness" as implying an absence of any 

physical, psychological, or material pressure”302 And "voluntary nature of the refugee's decision 

to repatriate constitutes the core element in promoting and facilitating repatriation."303 

However, it is controversial to what extent the voluntariness principle has been met in the mass 

exodus return programs of the UNHCR experienced since the post-Cold War period. According 

to Zieck’s observation, in the 1990s "voluntary repatriation" served as a means of ending 

refugee status, as opposed to the past when it primarily functioned as a means of refusing 

repatriation as an eligibility qualification to safeguard individuals deemed to have legitimate 

reasons not to return.304 Considering the examined examples above305, application of the 

voluntariness criteria does not allow the formation of the free choice for refugees regarding 

return, because of the policies and other push factors such as security problems and material 

needs in the country of origin. Unfortunately, the UNHCR's authority to intervene in host states' 

practices against refugees within their own countries is limited, as an admission of refugees 

from the borders of host states, their status and rights in host states are evaluated within the 

sovereignty of the states.306  

The role of the UNHCR is to provide objective, accurate and recent information about 

the circumstances in their country of origin to internationally protected refugees to decide about 
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return.307 Information might include safety and security in the country of origin and accessing 

basic rights such as health care, housing, education, and livelihood opportunities. On a positive 

note, UNHCR organises "go-and-see" visits to allow refugees to evaluate the conditions of their 

country of origin themselves when the conditions permit.308 On a negative note, provided 

information can lack objectivity by country of origin and the UNHCR can highlight positive 

points regarding return which is manipulating refugees in practice as detected many times by 

humanitarian NGOs such as Human Rights Watch and Amnesty International.309 The main 

reason behind this is the restricted position of the UNHCR between the demands of host states 

and donor states and the protection needs of refugees as mentioned above.  

Sometimes the efforts of the UNHCR are not enough to protect refugees in host states. 

In some cases, UNHCR promoted voluntary repatriation because the conditions of the host 

states are worse than the country of origin for refugees due to security reasons, material needs 

and governmental policies.310 repatriation of Rwandan Hutus from Tanzania311 and Zaire, and 

Muslim Rohingyas from Bangladesh312 Examples of this attitude of the UNHCR resulted in 

another humanitarian crisis breaching the non-refoulement principles. Therefore, rather than 

voluntary, repatriation looks like a chosen solution for refugees in these practices due to the 

restrictions of the UNHCR in providing security and material needs, due to insufficient support 

from host and donor states. UNHCR does not have its own police or army to provide security 

for refugees; it must be provided effectively by host states or the UN Security Council. 
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Moreover, UNHCR's humanitarian assistance efforts to protect refugees in host states depend 

on the budget provided by donor states. In such cases, where neither can be provided effectively, 

return remains the only option for refugees rather than a voluntary one. 

In most cases of voluntary repatriation promoted by the UNHCR, refugees themselves 

came to the point that return is the least bad option or the only option due to push factors in host 

states. Considering the long-lasting wars and protracted refugee crisis in the 21st century, 

developing neighbouring host states have faced huge burdens and responsibilities of protecting 

large numbers of refugees in their territories including legal, financial, environmental and 

security concerns.313 Mostly developing host states have depended on international assistance 

to address the burden and responsibilities coming with refugees.314 However, it is not possible 

to ensure a regular flow of assistance during long years of immigration due to the changing 

policies of donor states. Therefore, host states generally apply oppressive policies about 

refugees to push them to return home, when international assistance and burden and 

responsibility sharing are not enough to bear the cost of refugees and/or there is a national 

security issue regarding refugees for host states.  

On the one hand, the UNHCR has struggled with the material assistance of refugees in 

camps due to the shortcomings of the budget since the end of the Cold War, as explained above. 

Host states left alone to deal with refugee issues, which allows the conditions in the country of 

asylum to be unbearable for refugees, making it difficult to provide repatriation quickly. 

Generally, most states tend to close camps or relocate camps to naturally risky places such as 

the Cox Bazaar refugee camp under flood risk in Bangladesh.315 and Bulengo camp founded on 
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broken volcanic rocks in the Democratic Republic of Congo.316 Moreover, governments do not 

effectively prevent security threats, discrimination and ill-treatment against refugees, like the 

sexual abuse of female Somalian refugees in the Dadaab camp in the Democratic Republic of 

Congo.317 Furthermore, most mass refugee populations in the country of origin are generally 

evaluated as temporary situations by host states and mostly refugee statutes having basic rights 

such as work, health, education, and housing are not granted.318 According to the domestic law 

of the host states, temporary protection or asylum seeker statutes which include limited access 

to some rights are determined for a huge amount of people.319 Therefore, under the threat of 

closing camps where refugees have limited international assistance, asylum states make bad life 

conditions for refugees worse by not giving any sustainable life options outside of the camps.  

As explained above, with the start of tripartite negotiations and the signing of a special 

agreement with a security guarantee provided by the country of origin, refugees are faced with 

threats that their international protection status in the country will end due to the safety provided 

in the country of origin for them. However, experiences have shown that government amnesty 

or security guarantees of third parties might not provide absolute protection in an environment 

where widespread violence continues, such as repatriation to Rwanda, Bosnia, Somalia,320 

Kosovo321 and Afghanistan322. Thus, refugees generally decide to return to a position that 

renders them helpless to the international community and host states. Unlike the 1996 Refugee 

Handbook, return cannot be the preferred solution of refugees if they have a chance to make a 
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free choice. Return is a result of the lack of options that refugees are left with in many cases 

mentioned above. Therefore, in practice, refugees could not decide voluntarily to repatriate 

owing to well-informed free choice, unlike the regulations of the UNHCR Handbooks and 

ExCom Conclusions. The main reason that prevents states from fulfilling their duties such as 

not creating push factors preventing the voluntariness principle is that these standards regulated 

by ExCom conclusions and UNHCR Handbooks lack a legal binding force on states.323 The 

legal limitations of UNHCR will not be further expanded here as they will be explored in detail 

in the following chapter. 

For the UNHCR, repatriation can be established voluntarily for individuals or small 

groups of refugees by personally communicating with them and signing a repatriation form 

after providing counselling services.324 However, in the case of mass exodus repatriation 

movements, it might be challenging or impossible to prove that each individual's repatriation 

was voluntary in practice.325 Considering UNHCR's limited staff in the country of origin despite 

millions of refugees, providing effective counselling services individually during the 

repatriation organisations is not realistic. Therefore, focusing on who represents the decision-

making mechanism in the household, clan, and tribe is important to evaluate the voluntary 

repatriation decision of refugees. However, in application, there are some risks like women may 

be forced to return regardless of how they feel about the situation if men are the only ones who 

can make decisions.326 Therefore, analysing groups and risks by the UNHCR in these cases is 

very essential to establish a voluntary basement to return even in mass exodus repatriations. 

Generally, mass exodus voluntary repatriation is not encouraged by the UNHCR, 
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because refugees are willing to enjoy their right to return. Voluntary repatriation is promoted, 

as refugees will not have the right to remain in the host country when the cessation clause is 

applied by the host states. Loescher explains difficulties when refugees refuse to return, such 

as becoming stateless, a lack of legal documentation permitting them to live, reach health 

services, work, study, and travel in host states.327  Moreover, they can become more vulnerable, 

such as the risk of becoming criminal due to illegal stay, punishment and deportation. In other 

words, the role of the UNHCR here is to offer assistance and protection to refugees by 

encouraging voluntary repatriation of refugees before status loss; as assistance and protection 

cannot be continued after status loss.328 Therefore, humanitarian assistance and protection 

provided by the UNHCR play an important role in deciding voluntarily to return in the case that 

a cessation clause can be applicable. 

1.3.2.3.4. Assisting the repatriation process in safety and monitoring: 

As explained in the previous title, voluntary repatriation is promoted by the UNHCR to 

a post-conflict environment that is not perfect for establishing a sustainable life for returnees. 

Furthermore, repatriation might be carried out by UNHCR to the suggested safe zones even in 

circumstances where violence might persist in some parts of the country. Therefore, UNHCR 

has the responsibility to provide material assistance to returnees, getting formal guarantees from 

the country of origin for the safety of repatriating refugees and establishing a presence in the 

areas of return to monitor conditions of returnees in the country of origin.329 To provide the 

safety and dignity of voluntary repatriation which is a cross-border operation, collaboration of 

the UNHCR branches in the host state and country of origin and cooperation of the NGOs and 

state authorities with the UNHCR branches are essential.330 Nevertheless, in some cases, the 

existence of the UNHCR in the country of origin is restricted by governments such as 
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Venezuela or prevented by armed groups taking over authority in the country like Taliban 

governance in Afghanistan. 

In some scenarios, the country is fragmented by numerous armed groups, and UNHCR 

needs to negotiate with them to ensure the safety of returnees. Otherwise, returnees and 

UNHCR staff can face security problems, such as in Somalia.331 The way that returnees need 

to take might involve destroyed infrastructure and include some security risks, such as mining 

due to conflict-torn conditions. Therefore, the UN need to support the repatriation efforts of the 

UNHCR with related organisations like mining cleaning by UNOSAM in Afghanistan.332 In 

many cases, providing repatriation assistance, including mostly cash grants and material stuff 

to facilitate returnees to establish a new life in their country of origin could be misused by 

refugees or some interest groups. Some refugees start a cycle of movement between host and 

origin states, for instance, some Somali refugees return to get benefits from return assistance 

and then come back to the host state to resume access to humanitarian assistance in refugee 

camps.333  

Only the return process itself needs a reasonable financial budget to realise the physical 

transportation of refugees including documentation of returnees' travel, health screening for 

vulnerable and disabled individuals, providing basic supplies for returnees, logistics of the 

transportation and setting up transit or reception centres for those travelling long distances, to 

ensure adequate care during and after the operation, land detection and providing basic services 

including construction of buildings of water points, health and education before 

transportation.334 Although UNHCR's budget is substantially larger in nominal terms than it 
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was in the 1990s.335 It states that UNHCR’s annual budget rose to more than US$1 billion in 

the early 1990s and reached a peak of US$10.929 billion in 2023.336 However, it is generally 

not enough to effectively reach all requirements on time for a sustainable repatriation.337 For 

example, UNHCR needed to suspend organised repatriation programmes of Afghan refugees 

in Pakistan due to a lack of enough budget for repatriation.338 Therefore, UNHCR needs more 

financial support and solidarity from states outside the host and origin to facilitate the 

repatriation of refugees more effectively.  

1.3.2.3.5. Supporting the reintegration of returnees  

Since the 1980s, the UNHCR's responsibilities concerning mass repatriations have been 

expanded by supporting the country of origin to effectively reintegrate returnees and ensuring 

their safety and well-being through ongoing protection monitoring,339 In addition, the UNHCR 

prioritises the application of voluntary repatriation as the preferred solution.340  Social, financial 

and legal reintegration of returnees to their country of origin is essential to make voluntary 

repatriation durable for returnees and increase the sustainability of ongoing voluntary 

repatriation programmes. Over time, the responsibilities of the UNHCR have been transformed 

to providing physical, legal and material safety and reconciliation of returnees in the country of 

origin to enable reintegration.341 According to the expanded domain of the UNHCR, returnees’ 

protection and assistance needs can continue after return regardless of spontaneous or organised 

return.342 
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UNHCR regulated the 2004 Handbook for Repatriation and Reintegration Activities to 

make voluntary repatriation a sustainable and durable solution for refugees.343 Accordingly, the 

4Rs program is introduced as reintegration, rehabilitation and reconstruction following 

repatriation to provide sustainability after the voluntary return.344 More recently, the voluntary 

repatriation of refugees was regulated in line with the 4Rs program outlined in the 2004 

Handbook under the GCR, as adopted in 2018.345 Therefore, long-term and comprehensive 

support is required beyond the early stage of humanitarian assistance after return, including 

water, shelter, food, and health services. However, the international community has not been 

particularly generous in financing even early recovery measures to provide a life in dignity for 

returnees.346 According to the 2004 Handbook, these supports can include from re-

establishment of infrastructure, employment prospects and fundamental services to 

psychosocial and advocacy assistance.347 Reconstruction after refugee return involves not only 

building factories, roads and houses but also rebuilding communities, restoring social, 

economic, and psychological relations, and utilising development assistance more 

effectively.348 These supports, requiring broad time, reasonable money and sustainability, 

indicate a post-war state-building process that covers rebuilding institutions, the rule of law and 

citizenship ties with returnees. The UNHCR facilitates returnee involvement in peace- and 

reconciliation-related activities and encourages the involvement of returnees in national 

development plans in the home states.349 Therefore, voluntary repatriations during conflict or 

post-conflict scenarios, have been evaluated as part of the state-building process as well, such 
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as in Bosnia, Kosova, Somaliland, Namibia, Mozambique and Afghanistan in the 1990s.350  

Nevertheless, post-conflict states are fragile due to war-torn institutions such as police, 

hospitals, and schools and generally have volatility about security.351 Therefore, voluntary 

repatriation and international protection of returnees must go hand in hand until full integration 

is achieved.352 In the absence of enough support in the above-mentioned spectrum to establish 

a sustainable environment for returnees, returnees might be forced to be displaced again due to 

instability in the country.353 Unfortunately, the past voluntary repatriation programmes are 

replete with return scenarios that produce refugees again as mentioned above. The main reason 

for this is that sufficient international solidarity has not been established to support the country 

of origin for sustainable voluntary repatriation.354 Although the UNHCR plays more operational 

role in the country of origin to protect returnees and support reintegration projects with an 

annually expanding budget in the country of origin355, the efforts of UNHCR are not enough to 

achieve the 4Rs programme goals itself.  

90% of the UNHCR's global workforce, works in the field to provide food, shelter, 

water, sanitation, health care, social services, and security in addition to the core responsibilities 

of the organization, which are refugee protection and solutions.356 In addition to the increasing 

expense, number, and scope of its activities, UNHCR has expanded more covertly, providing 

services to populations outside of those classified as refugees under the 1951 Convention such 

as returnees, internally displaced people and people in refugee-like situations.357 Thus there is 
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a tremendous amount of demand in need of UNHCR's assistance, despite its limited staff and 

budget. Moreover, some goals set by the 4Rs programmes fall out of UNHCR's organisational 

authority. For example, taking security measures to protect returnees and the UNHCR staff in 

volatile scenarios. 

Therefore, the UNHCR 2004 Handbook, ExCom Conclusions and UN General 

Assembly Resolutions highlight the importance of global collaboration to achieve sustainable 

and durable repatriation efforts of the UNHCR via other state actors besides host and origin 

states, relevant United Nations agencies, international and intergovernmental organisations, 

regional organisations, as appropriate, non-governmental organisations and development 

actors.358 Notwithstanding, sufficient international solidarity has not been established to support 

the country of origin so far. Although the UNHCR was born as a result of the recognition that 

the refugee issue was fundamentally in need of global coordination and collaboration, it could 

not force states to collaborate with the UNHCR for the voluntary repatriation of refugees, as 

mentioned above.  

Over the last half-decade, UNHCR has worked hard to strengthen the solidarity system 

in refugee issues, most notably by creating a GCR and hosting a Global Refugee Forum, both 

of which have been state and other stakeholder supported in considerable measure.359 Now, 

UNHCR has a solidarity system named GCR which is a significant opportunity to get the 

required support for sustainable and durable voluntary repatriation via bringing together states 

and multi-stakeholders in various platforms of the GCR.360 However, while the GCR has made 
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significant gains in responsibility and burden sharing for refugees, it has not been able to 

effectively provide sufficient and ongoing support that would make voluntary repatriation 

sustainable and durable for refugees. This issue will be analysed in detail under Chapter 5. 

Therefore, providing international solidarity to support UNHCR’s efforts for effective 

voluntary repatriation is still one of the important obstacles for the UNHCR. 

Conclusion  

The concept of voluntary repatriation as the most desirable and ideal durable solution 

for the refugee crisis represents a significant change in historical norms shaped by states. 

repatriation to the country of origin is experienced as an external part of being a refugee, which 

is as old as human history. Seeking protection in different states naturally includes two 

solutions: establishing a new life in a different place or repatriation to a previous country after 

the reasons that created refugees end. When the refugee did not become an international issue 

in the early period, solutions were organically chosen by refugees depending on the conditions 

in the host and home countries, shaping refugees' preferences among solutions.  

However, especially after the First World War, refugees lost the protection of their 

country of origin, numbering in the millions, which became an international major problem for 

the nation-states because the formation of the nation-state itself was a position that created 

refugees, via excluding all non-citizens. In the new world order built on the sovereign equality 

of nation-states, mandatory repatriations were applied by states as a necessary method for 

building nation-states by assuming repatriation was the voluntary natural choice of forcefully 

displaced people. However, there is no evidence that proves the accuracy of this assumption, 

neither in the early term examples nor in the examples that were experienced in that period. 

Meanwhile, to protect refugees and provide durable solutions to them, first international 

bureaucracy was established, named The League of Nations High Commissioner for Russian 

Refugees, whose effect extended over time. The positive contribution of the High 
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Commissioner Nansen was his protection and repatriation policy, based on the principle that no 

one should be forced to return to their home country, although the term "non-refoulement" did 

not exist at the time. Moreover, Nansen’s policies created their own concept of sustainable 

repatriation, including conditions such as voluntariness, reconstruction, rehabilitation, and 

political security. Despite the positive contributions of the commissioner, whose decisions have 

an advisory effect on the states, in legal theory, Russian refugees were repatriated in 1923 by 

the states deciding that the return was the best for them. 

Although the system established by the League of Nations did not create any 

accountability system for states to follow the high commissioner’s decisions and finalise by the 

Second World War, it achieved significant progress in internationalisation and 

institutionalisation of the obligations of the international community to protect refugees and 

seek a permanent solution for them: aftermath, repatriation, and protection of refugees 

organised by international institutions. For example, almost 8 million people had been 

forcefully repatriated by a similar assumption adopted in the previous period under UNRRA, 

whose responsibility was the repatriation of displaced people under military control after the 

Second World War. However, due to the effect of the resistance of refugees against forced 

repatriation, creating refoulement and a Cold War political atmosphere, the IRO created a 

concept for repatriation by clarifying valid objection reasons for repatriation. Moreover, the 

notion of voluntariness was adopted in place of the principle for the repatriation of refugees. 

However, since refugees are a matter of political interest to the international community, 

resettlement and reintegration as the preferred solution has a significant impact on this 

development in favour of refugees in the concept of voluntary repatriation. 

As a result of the refugees losing their political importance and the continuation of 

refugee influxes, states have been reluctant to implement resettlement and reintegration and 

have supported voluntary repatriation as a preferred solution. Since the early 1980s, UNHCR 
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has increasingly emphasised repatriation as its preferred and ideal durable solution for refugees. 

Instead of humanitarian concerns shaping the refugee policies of states, states have designed 

the refugee regime in line with their own interests. Additionally, voluntary repatriation, which 

has a priority among solutions, lacks specific binding obligations on states in the legal zone. 

Therefore, the concept of voluntary repatriation has been shaped by states’ practices, and 

UNHCR’s changing policies are determined by the General Assembly Resolutions and ExCom 

Conclusions formed by the states. While UNHCR has theorised policies regarding the practice 

of returns, such as the 1996 Handbook and the 2004 Handbook, the standards are not easy to 

apply in practice against states having full sovereignty in their own territory. 

According to UNHCR’s theory developed over the years, 'Voluntary repatriation' 

indicates a refugee's willingness to return to their country of origin without any pressure. 

Additionally, UNHCR can promote voluntary repatriation after careful assessment regarding 

fundamental changes in the country of origin, to ensure voluntary repatriation is undertaken in 

safety and dignity. However, it has not been possible for UNHCR to implement these in the 

post-Cold War period, as host states see refugees as a severe burden and security problem. 

Especially, the UN Security Council's interventionist encouragement of repatriation and 

UNHCR's enlargement of the mandate have caused it to be exposed as quickly as possible under 

pressure from states in its voluntary return programs. In practice, this situation caused the 

refugees to be deported safely after their status was terminated according to the cessation clause 

in the 1951 Convention, again as an indicator of their sovereignty rights, or they agreed to the 

UNHCR's voluntary return program as better than the worst case. 

Moreover, especially after 1996, the UNHCR reacted as its core function is the 

repatriation of refugees rather than protecting them from the effects of post-Cold War pressure. 

Even though voluntariness is a crucial part of the protection of refugees from refoulement, 

which is banned by the 1951 Convention, repatriation programmes with the consent of the 
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UNHCR resulted in grave violations of the non-refoulement principle, such as Rwandan 

refugees’ repatriation from Tanzania. There are various involuntary repatriation examples 

called later imposed returns, which involve repatriation of refugees from host countries' 

insecure environments to secured places in the country of origin, even if there is no peace 

agreement. However, the UNHCR failed to manage the balance between the rights of refugees, 

host states and country of origin against refugees' rights. This situation could not be acceptable 

on behalf of the UNHCR, whose primary function is the protection of refugees from involuntary 

repatriation. 

Nevertheless, there is a reality far beyond the legal and functional capacity of the 

UNHCR. UNHCR was largely dependent on the states while carrying out its functions 

regarding protection and repatriation. States did not grant refugees a permanent solution other 

than their return as a result of their own sovereign rights, which created pressure on the UNHCR 

regarding encouraging repatriation and under this pressure, ensuring the real wishes of returnees 

and suitable conditions in the country of origin for repatriation in safety and dignity are 

controversial. The historical development of the voluntary repatriation concept is mostly shaped 

by sovereignty rights and the political interests of states rather than the human rights of 

refugees. 

Moreover, international institutions tasked with protecting and seeking permanent 

solutions for refugees could not have the capacity to create accountability in the states. 

Although the name of return has changed from compulsory repatriation to voluntary 

repatriation, due to legal development in international refugee law, it is very difficult to achieve 

this in practice and to draw the scope of voluntarism in a way that convinces states. Therefore, 

Chapter 1 demonstrates that the conceptualisation process of voluntary repatriation is 

problematic in achieving a real and sustainable solution with repatriation for refugees. 

International law is an efficient tool that can play a role in improving the balance between the 
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rights of refugees and the sovereign rights of states in the application of voluntary repatriation 

in practice.  

Chapter 2. International Legal Framework of Voluntary Repatriation 

Introduction 

The notion of 'refugee' is globally defined as a temporary legal status given to a person 

who is unable or unwilling to return to their country due to the risk of persecution and needs 

protection until a durable solution is provided.361 The UN has formally given hierarchical 

priority to the concept of voluntary repatriation as the most ideal and desirable solution since 

the 1980s, due to the reluctance of the states to apply local integration and resettlement.362 

However, even today, the legal meaning of voluntary repatriation is still vague.363 As 

established in Chapter 1, the conceptual development of voluntary repatriation has often been 

shaped by a sovereignty-centred legal framework, rather than by a refugee-centred protection 

approach, making it problematic where state interests in return have outweighed voluntariness, 

non-refoulement and sustainable reintegration.364 The evolution of the refugee notion led to the 

repatriation of refugees from mandatory repatriations to requiring ‘voluntariness’ criteria after 

the Second World War365. Nevertheless, the conditions of voluntary repatriation, including 

obligations and rights, are not regulated in a specific treaty nor in the 1951 Convention, which 

is the constitution of international refugee law.366 This situation creates a legal gap for binding 

states regarding the voluntary character of repatriation. 

 
3611951 Convention (n 1), 1(a)2 "any person who, owing to a well-founded fear of being persecuted for reasons 

of race, religion, nationality, membership of a particular social group or political opinion, is outside the country 

of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that 

country, or who, not having a nationality and being outside the country of his former habitual residence as a 

result of such events is unable or, owing to such fear, is unwilling to return to it."  
362 UNGA Res 38/121, UN Doc A/RES/38/121 (16 December 1983); UNGA Res 39/169, UN Doc 

A/RES/39/169 (17 December 1984); UNGA Res 50/152, UN Doc A/RES/50/152 (9 February 1996); UNGA Res 

51/75, UN Doc A/RES/51/75 (12 December 1996); UNGA Res 52/103, UN Doc A/RES/52/103 (12 December 

1997). 
363 Takahashi (n 24); Chetail (n 24); Chimni, ‘From Resettlement to Involuntary repatriation’ (n 13). 
364 See Chapter 1, Subsections 2 and 3.  
365 Ibid. 
366 1951 Convention (n 1). 
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In this regard, Chapter 2 addresses the question, 'What is the legal framework providing 

international standards for the concept of voluntary repatriation?'. On the one hand, the 

voluntariness requirement of repatriation finds a legal basis under the principle of non-

refoulement, which is "an inherent safeguard against forced return".367 On the other hand, 

involuntary repatriation before the end of persecution risk in the country of origin can create a 

threat to returnees' life and freedom.368 This directly violates the principle of non-refoulement, 

a cornerstone of the international legal system enacted to protect refugees rather than providing 

a solution.369 In this regard, it is fundamental to deal with the conditions of voluntary 

repatriation, the obligations of states and the rights of refugees with a legal basis to reach a 

sustainable and durable solution for repatriation.  

The fact that states are not granted a set of explicit obligations does not mean that there 

is no international legal standard governing voluntary repatriation of refugees. Firstly, voluntary 

repatriation is a ‘generic concept’ that directly or indirectly falls within various legal 

instruments belonging to different branches of public international law, including International 

Refugee Law (IRL), International Human Rights Law (IHRL) and International Humanitarian 

Law (IHL).370 Secondly, voluntary repatriation has been directly established on a wealth of soft 

law instruments, predominantly including The UN General Assembly (UNGA) Resolutions and 

the UNHCR Executive Committee (ExCom) Conclusions. These soft laws have provided 

normative standards for the application of voluntary repatriation by the UNHCR, which is 

internationally responsible for promoting and facilitating voluntary repatriation at the 

institutional level. 371 

Therefore, Chapter 2 demonstrates that the legal aspects of voluntary repatriation, with 

 
367 Goodwin-Gill, McAdam and Dunlop (n 10). 
368 Ibid. 
369 Ibid; Takahashi (n 24).  
370 Chetail (n 24) 12. 
371 Gilbert, ‘The International Law of Voluntary Repatriation’ (n 31). 
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their strengths and weaknesses under the above-mentioned branches of public international law, 

create an international legal framework for voluntary repatriation. Although each branch 

contributes important principles in its own scope, such as non-refoulement, the right to return, 

civilian protection, voluntariness, safety, and dignity, none provides a comprehensive and 

binding framework for voluntary repatriation as a durable solution. This plurality of legal 

sources therefore creates fragmentation and ambiguity, particularly regarding the scope, 

content, and enforceability of the obligations governing safe, dignified, and sustainable return. 

Moreover, the application of voluntary repatriation by states is not straightforward because 

UNHCR manages it with mostly legally non-binding instruments. Therefore, this thesis shows 

that voluntary repatriation provides the legal foundation to create obligations on states in 

international law. However, the complex and partly weak legal framework of voluntary 

repatriation constitutes the main difficulty for the accountability of states and for the effective 

application of voluntary repatriation. 

From this perspective, the legal framework discussed in Chapter 2 provides the main 

route for the formation of the further chapters. Chapter 3 then investigates challenges in 

accordance with the 21st century factors of refugeehood, preventing the effective and timely 

application of voluntary repatriation as the most ideal and desirable solution. It also clarifies 

elements that need to be addressed legally, which are not discussed at length in Chapter 2. 

Chapter 5 focuses on whether the GCR, including repatriation within its objectives, can be a 

legal improvement for voluntary repatriation based on Chapter 2.   

Academic investigations for the legal framework of voluntary repatriation are still in a 

relatively early stage of development, compared to other issues in IRL.372 Academic researchers 

engaged with the legal aspects of voluntary repatriation with individual IHRL, IHL and IRL 

perspectives. Zieck’s comprehensive book in 1997 and Chimni's research in 1993 focus mainly 

 
372 Takahashi (n 24); Chetail (n 24). 
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on a single aspect, such as the role of UNHCR in the legal framework. Chetail, in 2004, adopted 

general international law perspectives, but not refugee-centric. Whereas Gilbert, who recently, 

in 2018, took a refugee-centric approach, briefly including related branches in international law. 

However, the above investigations do not take a holistic approach, including all branches: 

IHRL, IHL and IRL with a refugee-centric stance. Additionally, they are not even up to date in 

line with recent UNHCR developments. Thus, the international legal framework clarified in 

Chapter 2 contributes to the literature by providing up-to-date analyses of all relevant legal 

sources, using a holistic, refugee-centric approach to establish a legal basis for voluntary 

repatriation. 

In this regard, the legality of voluntary repatriation of refugees is based on 'the principle 

of non-refoulement' commonly under IHRL, IHL and IRL. Moreover, rules referring to the 

principle of non-refoulement inside the legal elements of IHRL and IHL, including specific 

international treaties, complementarily provide legal enforcement for voluntary repatriation 

with their own accountability mechanisms.373 Additionally, ExCom Conclusions might help 

shape opinio juris or political will for states to address the issue of voluntary repatriation.374 In 

practice, the repeated application of Conclusions by the UNHCR with affected states can 

indicate a custom underpinning the legality of voluntary repatriation.375  Hence, legal and non-

legal elements surrounding the principle of non-refoulement provide a legal foundation for 

voluntary repatriation.  

Therefore, this chapter is crucial for revealing the legal framework of voluntary 

repatriation, including its strengths and weaknesses in international law. This is the area 

considered to address the main research question: how sustainable and effective voluntary 

repatriation can be re-established and implemented in accordance with the 21st Century factors 

 
373 Goodwin-Gill, McAdam and Dunlop (n 10) 256; Jean-Marie Henckaerts and Louise Doswald-Beck (eds), 

Customary International Humanitarian Law, Volume I: Rules (CUP 2005) 466.  
374 Goodwin-Gill, McAdam and Dunlop (n 10). 
375 Gilbert, ‘The International Law of Voluntary repatriation’ (n 31). 
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of refugeehood under international law. Chapter 2 discusses the legal basis and instruments to 

re-establish voluntary repatriation and demonstrates legal shortcomings preventing effective 

and sustainable voluntary repatriation. The analysis in the conclusion of Chapter 2 plays a role 

as a source to establish principal elements of voluntary repatriation at the end of Part 1 and to 

provide guidance for effective and sustainable voluntary repatriation in international law. 

Therefore, this chapter constitutes a step that will lead to the goal that is intended to be achieved 

overall by the thesis. 

Chapter 2 is divided into three subsections according to the branches of international 

law, including voluntary repatriation, which are IRL, IHRL and IHL, respectively. Each sub-

title focuses on explaining what the legal framework of voluntary repatriation with a refugee-

centric stance is in the specific branch of law, considering all legal resources in this field. At 

the end of the chapter, a conclusion, including a critical and in-depth analysis of the legal 

framework of voluntary repatriation, is provided.   

2.1. Voluntary repatriation and International Refugee Law 

Unlike the ordinary aliens' repatriation, the voluntary character constitutes the essence 

of repatriation for refugees because refugees' autonomy is based on protection from persecution 

in the country of origin and the need for voluntariness as a basis for repatriation is suitable for 

protection purposes for refugees in international refugee law. However, in terms of international 

refugee law, where the principle of voluntary repatriation is expected to be the norm, the 

development of voluntary repatriation is insufficient. As mentioned in the previous chapter, the 

conceptual development of voluntary repatriation as an ideal and desirable durable solution is 

inevitably related to the systemic development of the refugee notion. Although the notion of 

refugee reached an internationally determined status, including rights and obligations with the 

1951 Convention, the legal development of voluntary repatriation is very slow, and is still in a 

relatively incipient state in international refugee law. The main reason for this is that there is 



81 
 

no globally binding instrument, including rights and obligations regarding voluntary 

repatriation, in international refugee law. The 1951 Convention does not directly address 

voluntary repatriation, with the exception of a reference to the right to return in the preamble, 

which is not binding, and related clauses, including the principle of non-refoulement and 

cessation.376  

Some regional instruments have contributed to the development of voluntary 

repatriation, but their legal status, scope and practical effects differ considerably. On the one 

hand, the 1969 Organisation of African Unity Convention Governing the Specific Aspects of 

Refugee Problems in Africa (1969 OAU Convention) and the 1984 Cartagena Declaration on 

Refugees (1984 Cartagena Declaration) adopt a broadly protection-oriented approach and have 

helped reinforce the voluntary and humanitarian character of repatriation within African and 

Latin American contexts.377 However, while the OAU Convention is legally binding on its 

parties, the Cartagena Declaration is formally non-binding, and the practical effectiveness of 

both frameworks may be limited by state capacity, political instability and implementation 

gaps.378 On the other hand, in Europe, the EU Return Directive operates within a more 

institutionalised and enforceable regional legal order, but its emphasis on return management 

and migration control may weaken the voluntary character of repatriation when compared with 

a refugee-protection approach.379 Accordingly, these regional developments have contributed 

to the evolution of voluntary repatriation, but they remain uneven: some strengthen protection 

in principle, while others risk subordinating voluntariness to state interests in return and border 

control, and all are geographically limited. 

Thus, a comprehensive and effective legal instrument is needed to regulate voluntary 

 
376 1951 Convention (n 1), art 33. 
377 1969 OAU Convention (n 4); Cartagena Declaration (n 5). 
378 ibid. 
379 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common 

standards and procedures in Member States for returning illegally staying third-country nationals [2008] OJ 

L348/98;  
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repatriation under international law. Nevertheless, the UNHCR has been tasked to seek 

permanent solutions and promote voluntary repatriation for refugees, rather than adopting a 

treaty or including voluntary repatriation inside the 1951 Convention.380 While this institutional 

supervision by UNHCR regarding voluntary repatriation set significant legal development of 

voluntary repatriation on the wealth of soft law instruments, it creates an accountability problem 

due to the absence of direct obligations on states. Therefore, under this sub-title, while 

clarifying the legal aspect of voluntary repatriation in the context of international refugee law, 

they will be investigated in order to understand how voluntary repatriation was (not) addressed 

in the 1951 Convention, and how UNHCR regulates voluntary repatriation in light of significant 

soft law instruments. 

2.1.1. Voluntary repatriation within the 1951 Convention 

The 1951 Convention is the core treaty establishing international refugee law, 

considerably regulating refugee status, and outlining a number of obligations and rights. The 

1951 Convention was drafted between 1948 and 1951 by a combination of United Nations 

organs, ad hoc committees, and a conference of plenipotentiaries.381 and it entered into force in 

1954.382 After the amendment of the 1967 Protocol relating to the Status of Refugees to remove 

the geographical and time limits that were part of the 1951 Convention383, refugee status 

reached a universal definition by the 1951 Convention and its 1967 Protocol that explain the 

rights of refugees and the responsibility of states. Today, 149 states are parties to the 1951 

Refugee Convention and/or the 1967 Protocol384 and it has become one of the most litigated 

 
380 1950 Statute (n 4).   
381 James C Hathaway, ‘The Architecture of the UN Refugee Convention and Protocol’ in Cathryn Costello, 

Michelle Foster and Jane McAdam (eds), The Oxford Handbook of International Refugee Law (OUP 2021) 172. 
382 Guy S Goodwin-Gill, ‘The International Law of Refugee Protection’ in Elena Fiddian-Qasmiyeh, Gil 

Loescher, Katy Long and Nando Sigona (eds), The Oxford Handbook of Refugee and Forced Migration Studies 

(OUP 2014) 37. 
383 1950 Statute (n 4): “These limits initially restricted the Convention to persons who became refugees due to 

events occurring in Europe before 1 January 1951.”  
384 1951 Convention (n 1). 
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international treaties.385 

However, the 1951 Convention's primary concern is the protection of refugees in host 

countries386 and it does not give any obligation to states regarding solutions. Only the 

naturalisation and assimilation of refugees (local integration to host states) is included, which 

shall be facilitated by states under Article 34, but this provision does not include any 

obligation.387 It demonstrates that there is a clear tendency towards the integration (and eventual 

assimilation) of the refugee in the host state, even though it does not specifically address any 

solutions. In terms of other traditional durable solutions in the 1951 Convention, on the one 

hand, resettlement is implied by\z referencing international cooperation to ease heavy burdens 

on certain countries under the preamble part of the Convention.388 

On the other hand, for voluntary repatriation, the 1951 Convention contented with indirectly 

referring to 'right to return' in the 1948 Universal Declaration of Human Rights (UDHR) in its 

preamble, which is not internationally binding. The first two paragraphs of the preamble declare 

that the refugees benefit from the widest possible exercise without discrimination of the 

fundamental rights and freedoms under the UDHR.389 The 'right to return' aspect of 

international human rights law that voluntary repatriation is built on is covered by Article 13.2 

of the UDHR. In addition to this implicit/compelling deduction regarding the right to return and 

voluntary repatriation link in the preamble, there are only negative references to return in the 

main text of the 1951 Convention. 

 
385 Goodwin-Gill, McAdam and Dunlop (n 10).Preface. 
386 Geoff Gilbert, ‘Comment on Draft 1 GCR: The International Law of Voluntary Repatriation’ (UNHCR) 

https://excom.unhcr.org/events/conferences/5ae079557/comment-draft-1-gcr-international-law-voluntary-

repatriation.html accessed 5 May 2023. 
387 1951 Convention (n 1), art 33-35; 1950 Statue (n 4) para 9. 
388 1951 Convention (n 1), preamble: “Considering that the grant of asylum may place unduly heavy burdens on 

certain countries, and that a satisfactory solution of a problem of which the United Nations has recognised the 

international scope and nature cannot therefore be achieved without international cooperation.”  
389 Ibid: "Considering that the Charter of the United Nations and the Universal Declaration of Human Rights, 

approved on 10 December 1948 by the General Assembly, have affirmed the principle that human beings shall 

enjoy fundamental rights and freedoms without discrimination, considering that the United Nations has, on 

various occasions, manifested its profound concern for refugees and endeavoured to assure refugees the widest 

possible exercise of these fundamental rights and freedoms.”  

https://excom.unhcr.org/events/conferences/5ae079557/comment-draft-1-gcr-international-law-voluntary-repatriation.html
https://excom.unhcr.org/events/conferences/5ae079557/comment-draft-1-gcr-international-law-voluntary-repatriation.html
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Except in exceptional circumstances, article 32 forbids state parties from expelling refugees 

who are lawfully residing on their territory, and article 33 establishes the concept of non-

refoulement and the obligation not to return someone to a place with persecution risk in the 

Convention. Moreover, Article 1C clarifies the circumstances of cessation of refugee status 

resulting in most probably a return to the country of origin. Therefore, the 1951 Convention 

does not include particular provisions establishing rights and obligations in respect to the 

voluntary character of repatriation. In other words, the 1951 Convention did not mandate the 

use of voluntariness criteria to repatriate refugees. 

Excluding voluntary repatriation, which is described as the most ideal and desirable 

solution and mostly emphasised by the General Assembly in the 1951 Convention, the treaty 

forming the basis of international refugee law looks like a legal gap. It can be understandable 

considering the effects of the Cold War at the time of preparation for the 1951 Convention. As 

mentioned in Chapter 1, resettlement was applied as the preferred solution in line with the 

dominant policy of Western powers after the Second World War.390 Moreover, the preparation 

of the 1951 Convention was   'Eurocentric', and its protection was limited to refugees whose 

flight was prompted by a pre-1951 event within Europe.391  As mentioned by Goodwin-Gill, 

the 1951 Convention "was drafted at a time when voluntary repatriation was effectively 

obsolete".392 Moreover, Hathaway explains the meaning of the refugee status in terms of 

drafters of the 1951 Convention, as including rights and dignity based on protection that 

continues until the condition of the country of origin is convenient to return without the risk of 

persecution.393 Therefore, voluntary repatriation was seen as a natural extension of the refugee 

situation or, inevitably, the result of temporary protection provided to refugees rather than an 

 
390 Chimni, ‘From Resettlement to Involuntary Repatriation: Towards a Critical History of Durable Solutions to 

Refugee Problems' (n 13) 57. 
391 Hathaway, ‘The Architecture of the UN Refugee Convention and Protocol’ (n 381) 172. 
392 Guy S Goodwin-Gill, ‘Editorial’ (1995) 7(1) International Journal of Refugee Law 1, 8. 
393 Hathaway, ‘The meaning of repatriation, International Journal of Refugee’ (n 24) 
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internationally structured legal concept.  

However, since the 1980s, UNGA has emphasised voluntary repatriation by giving 

formal priority among durable solutions because of the general reluctance to apply for 

resettlement and reintegration by states. Feitsma explains that the changed policy regarding 

refugees over the past 40 years has become a permanent problem for the world, and host 

countries facing ongoing asylum needs that are more than their capacity limits, their local 

integration and resettlement policies tend to promote voluntary repatriation as a durable 

solution when persecution risk is not available.394 Therefore, there is a need to regulate 

voluntary repatriation conditions legally. In that regard, Chimni suggested the preparation of a 

new global convention to deal with the refugee problem, including voluntary repatriation.395or 

inclusion of voluntary repatriation to 1951 Convention.396 According to Hathaway, suggesting 

the inclusion of voluntary repatriation under 1951 convention is only 'wishful legal thinking'. 

Thus, today, after more than 70 years of preparation of the 1951 Convention, voluntary 

repatriation does still not directly constitute a legal obligation on states, despite the dire need 

for a sustainable and effective voluntary repatriation solution in the deadlock conditions of 

solutions that refugees are in the 21st century, which is explained in detail under Chapter 3. 

Although the legal development of voluntary repatriation seems to be outside of the 

1951 Convention, there are two critical provisions, the principle of non-refoulment having a 

supportive link with the voluntary character of repatriation and the cessation clause limiting the 

voluntary repatriation within the scope of the 1951 Convention, which are examined below. 

2.1.1.1. The Principle of Non-refoulement under Article 33 of the 1951 Convention 

Briefly, the principle of non-refoulement means that a refugee should not be forced to 

return to a country where they face persecution or other ill-treatment.397 Thus, the principle of 

 
394 John Feitsma, ‘Repatriation Law and Refugees’ (1989) 7 Netherlands Quarterly of Human Rights 294, 296. 
395 Chimni, 'Perspectives on Voluntary Repatriation: A Critical Note' (n 207) 545. 
396 Chimni, 'The Meaning of Words and the Role of UNHCR in Voluntary Repatriation', (n 24) 442, 454. 
397 Guy S Goodwin-Gill, ‘International Refugee Law: Yesterday, Today, but Tomorrow?’ (n 94) 201. 
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non-refoulement is one of the main bases of establishing international refugee law and is 

addressed under Article 33 of the 1951 Convention.398 Moreover, the principle of non-

refoulement creates a general protection mechanism for anyone, regardless of status, to prevent 

return where they face persecution, as a customary international law principle. Therefore, the 

principle of non-refoulement has become a significant part of international human rights law, 

included in numerous treaties, as explained in the following section and customary international 

law.399 Although the relationship between the principle of non-refoulement and voluntary 

repatriation is examined in detail within the scope of the 1951 convention, since this research 

focuses on the return of refugees, it is useful to underline that the principle of non-refoulement 

creates a responsibility for the states that are not a party to the 1951 Convention, because of its 

customary international law character.400 Therefore, international customary law provides the 

legal framework by this principle for the voluntary repatriation aspect of refugee law.  

Non-refoulement, whether in accordance with the 1951 Convention or customary law 

principle, can be understood as a safeguard mechanism for refugees against forced return. Non-

refoulement and voluntary repatriation support each other despite the scope and meaning 

differences.401 It is regulated under Article 33 of 1951 Convention as follows:  

“No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever to 

the frontiers of territories where his life or freedom would be threatened on account of his race, 

religion, nationality, membership of a particular social group or political opinion.” 

 
398 UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations under the 

1951 Convention relating to the Status of Refugees and its 1967 Protocol (26 January 2007) para 2. 
399 Goodwin-Gill, McAdam and Dunlop, The Refugee in International Law (n 10) 40. 
400 Sir Elihu Lauterpacht and Daniel Bethlehem, ‘The Scope and Content of the Principle of Non-Refoulement: 

Opinion’ in Erika Feller, Volker Türk and Frances Nicholson (eds), Refugee Protection in International Law: 

UNHCR’s Global Consultations on International Protection (CUP 2003) 140; Gilbert, ‘The International Law of 

Voluntary Repatriation’ (n 31); BS Chimni, ‘Customary International Law: A Third World Perspective’ (2018) 

112 American Journal of International Law 1:  In addition, though, customary international law on voluntary 

repatriation has developed. As always, customary international law requires state practice and opinio juris.8 For 

a Third World perspective, which might be more appropriate given that 84 per cent of refugees are in lower-

middle-income countries. 
401 Chetail (n 24); Gilbert, ‘The International Law of Voluntary repatriation’ (n 31) 19. 
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It is crucial to demonstrate why voluntary repatriation and non-refoulement must coexist and 

how non-refoulement provides the voluntary character of repatriation on a legal basis. 

Considering the historical conceptual development of voluntary repatriation after the Second 

World War, under Chapter 1, the voluntary principle is included in the constitution of the IRO 

due to the protection of refugees against forced return.402 Thus, the requirement of voluntariness 

for repatriation found a legal basis in the principle of non-refoulement, as the forced return of 

someone who faces persecution without their voluntary consent can breach this obligatory 

principle.403 

On the one hand, the principle of non-refoulement creates a negative obligation for 

states not to force refugees to return against their will to a place where they face a risk of 

persecution. Thus, it supports the voluntary character of repatriation by preventing forced 

return.404 High Commissioner emphasises this link as follows: 

“The essential need for repatriation to be voluntary is, indeed, the counterpart of the 

fundamental and generally accepted principle non-refoulement, according to which no person 

may be returned against his will to a territory where he has reason to fear persecution”.405 

On the other hand, voluntariness is an essential need for the repatriation of refugees who fled 

from persecution, and it supports the prohibition of forced return by non-refoulement in line 

with the protection need for the autonomy of refugees. 

 The UNHCR Handbook on Voluntary repatriation (1996 UNHCR Handbook) similarly states: 

“The principle of voluntariness is the cornerstone of international protection with respect to the 

return of refugees. While the issue of voluntary repatriation as such is not addressed in the 1951 
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Refugee Convention, it follows directly from the principle of non-refoulement: the involuntary 

return of refugees would in practice amount to refoulement”.406 

Therefore, the principle of non-refoulement and voluntary repatriation coexist as key features 

of international refugee law. The principle of non-refoulement provides a strong legal basis for 

voluntary repatriation by reinforcing the voluntary nature of repatriation within itself as a 

negative obligatory rule in international refugee law. 

2.1.1.2. Cessation of Refugee Status under Article 1C.5 1951 Convention 

The 1951 Convention does identify the circumstances under which refugee status may 

be terminated under Article 1C. First, an individual refugee may choose to voluntarily terminate 

their status as a refugee under the 1951 Convention by taking proactive steps to regain their 

original nationality or acquire a new one, reclaiming the protection of their home country, or 

resettling in the country where they fled. These circumstances explained under 1C (1)-(4):   

“This Convention shall cease to apply to any person falling under the terms of section A if: 

(“Convention relating to the Status of Refugees | OHCHR”) 

(1) He has voluntarily re-availed himself of the protection of the country of his nationality; or 

(2) Having lost his nationality, he has voluntarily re-acquired it; or 

(3) He has acquired a new nationality and enjoys the protection of the country of his new 

nationality; or 

(4) He has voluntarily re-established himself in the country which he left or outside which he 

remained owing to fear of persecution”.407 

In all the conditions mentioned above, it can be said that articles 1C (1)-(4) comply with the 

criteria of voluntariness since there is a return depending on the termination of refugee status 

as a result of the refugee's own voluntary decision. Generally, academics in this field agree that 

 
406 UNHCR, Voluntary Repatriation Handbook (n 230) 2.3. 
407 1951 Convention (n 1), art 1C (1)-(4).   
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all of these circumstances largely correspond with voluntary repatriation.408   

Second, the 1951 Convention gives authority to host states to terminate refugee status 

and mandate repatriation. Article 1C (5) and (6) provide for cessation under the host state's 

control as: 

"(5) He can no longer, because the circumstances in connection with which he has been 

recognised as a refugee have ceased to exist, continue to refuse to avail himself of the protection 

of the country of his nationality ... 

(6) Being a person who has no nationality, he is, because the circumstances in connection with 

which he has been recognised as a refugee have ceased to exist, able to return to the country of 

his former habitual residence."409 

Although the voluntariness requirement for repatriation of refugees is not addressed by the 1951 

Convention, directly giving a right to states to terminate refugee status can lead to limiting the 

application of voluntary repatriation for refugees and provide a way for breach of non-

refoulement with early repatriation decisions of host states before the end of the persecution 

risk. According to Takahashi, in international refugee law, the relationship between the 

principles of voluntariness and cessation is a vaguely defined "grey zone" that creates a 

conundrum over repatriation.410  

Refugee status refers to a situation, specific to a temporary protection situation, and 

protection is only to be provided while the circumstances creating persecution remain.411 These 

two articles are based on cases where the causes of persecution are no longer available due to 

fundamental changes in circumstances in the country of origin.412 Since there is no longer a 

need for refugee status and there is no debatable requirement for voluntariness, cessation under 

 
408 Chetail (n 24). 20. 
409 1951 Convention (n 1), art 1C (5) and (6).   
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Article 1C.5 of the 1951 Convention shouldn't serve as proof in regard to voluntary 

repatriation.413 

However, the important thing here is how to apply the requirements that are for the 

fundamental 'change of the circumstances', eliminating the risk of persecution by host states. 

These requirements are clarified by UNHCR's Ceased Circumstances Guidelines and ExCom 

Conclusions.414 However, the application of cessation, according to the states' fair assessment 

of the conditions of the country of origin, can remove the need for voluntary consent of refugees 

because when the cessation clause is applied, a refugee becomes an ordinary alien and can be 

deported to their country of origin without any voluntary requirements. It can cause premature 

repatriation, resulting in the suffering of returnees in the country of origin, as experienced in 

Rwanda.415 Chimni argues that the current understanding of voluntary repatriation in 

international law provides a space for states wishing to prematurely withdraw refugee status 

and indirectly force refugees to early voluntary repatriation that might be equal to 

refoulement.416 

Requirements for a fundamental change of circumstances in the country of origin have 

considerably increased by the UNHCR and ExCom Conclusions.417At that point, the 

supervisory role of UNHCR is very significant to provide timely voluntary repatriation for 

refugees, because according to article 35 of the 1951 Convention, " . . . The Contracting States 

undertake to co-operate with the Office of the United Nations High Commissioner for Refugees 

. . . in the exercise of its functions."418 Therefore, UNHCR's evaluation regarding the conditions 

of the country of origin can play a key role in avoiding involuntary repatriation and reaching 
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timely voluntary repatriation. UNHCR's role in this process is supervisory and necessarily 

dependent on host-state cooperation.419 Thus, Article 35 serves as UNHCR's legal justification 

for requiring that states acknowledge its responsibility for protection, give it information, and 

follow its policy statements.420Therefore, making decisions about whether repatriation is 

sustainable and appropriate should involve the UNHCR heavily. 

However, in practice, as a response to the large-scale refugee movement situations under 

a temporary protection regime, a safe return clause was introduced as a result of the cessation 

clause of the 1951 Convention.421 The term "safe return" refers to the interim period between a 

refugee's voluntary return and the termination of their status as refugees or when they face 

deportation because they have no legal basis for international protection.422 The Executive 

Committee linked temporary shelter to "safe return when conditions allowed" in 1994, implying 

that the states acknowledged the intermediate category that required protection for the large-

scale refugee movement.423 In particular, it appears that international law does not legally oblige 

the governments that are advocating for or proposing to implement return to take action on the 

evaluation of safety, including the fundamentals like a functioning police and judicial system 

and the absence of conflict.424 Voluntary repatriation has been understood as 'necessarily 

voluntary return to the state of origin' today.425 

2.1.2. UNHCR’s International Law of Voluntary repatriation Role 

Contrary to the 1951 Convention, The Statute of the Office of the United Nations High 

Commissioner for Refugees (1950 Statute) directly includes voluntary repatriation under two 

key articles:  
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“Chapter I GENERAL PROVISIONS 

...of seeking permanent solutions for the problem of refugees by assisting Governments and, 

subject to the approval of the Governments concerned, private organisations to facilitate the 

voluntary repatriation of such refugees or their assimilation within new national 

communities."426 

"Chapter II: FUNCTIONS OF THE HIGH COMMISSIONER 

8(c) Assisting governmental and private efforts to promote voluntary repatriation or 

assimilation within new national communities;”427  

In addition to the UNHCR's primary function, which is providing protection for 

refugees, the UNHCR is tasked with promoting and facilitating voluntary repatriation. The 

1950 Statute gives a foundation to voluntary repatriation under a legal basis. It is obvious that 

the UNHCR, which is a subsidiary organ of the General Assembly,428 determined as the main 

actor in promoting voluntary repatriation in cooperation with governments. UNGA 

Resolutions429 and the ExCom430 Conclusions putting legal standards on voluntary repatriation 

has played a significant role in the improvement of the policy of the UNHCR regarding 

voluntary repatriation via regulating voluntary repatriation. Based on these soft law instruments 

mentioned, the UNHCR has shaped voluntary repatriation in practice for over 70 years. In the 

absence of any binding explicit legal provisions governing voluntary repatriation, the role of 

the UNHCR is crucial to set a legal framework for the application of voluntary repatriation. 

Therefore, it is essential to clarify the normative scope of voluntary repatriation as a result of 

 
426 1950 Statue (n 4).  
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428 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI, (UN 
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applications of the UNHCR shaped by the mentioned legal instruments. 

Considering the primary task of the UNHCR is the protection of refugees, the UNHCR 

cannot encourage voluntary repatriation unless the particular conditions are provided after the 

fundamental change of circumstances in the country of origin that shows repatriation will be 

sustainable, durable, and dignified.431 Thus, respecting the principle of first protection 

responsibility indicates that before encouraging refugees to return home, the UNHCR should 

make sure that the conditions in the refugee's country of origin are, in fact, sufficiently safe to 

avoid a breach of its primary liability.432Therefore, in view of the coexistence between 

voluntary repatriation and the principle of non-refoulement explained above, the protection task 

of UNHCR is also closely linked with promoting and facilitating voluntary repatriation as 

another task. 

Even though the 1950 Statute does not include any priority among solutions, since the 

beginning of the 1980s, the significance of voluntary repatriation has been emphasised 

numerous times in a variety of UNGA Resolutions, and voluntary repatriation has a hierarchical 

priority,433due to the blocking of other solutions related to the burden and responsibility sharing 

problem. Additionally, The General Assembly has taken decisions expanding the duties of the 

UNHCR regarding large-scale repatriations, such as assistance to countries of origin to facilitate 

the sustainable reintegration of returnees and ensure protection continues via monitoring of 

returnees' safety and well-being.434 This approach of the General Assembly changed the 
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further calls upon the High Commissioner, in cooperation with States concerned, to promote, facilitate and 

coordinate the voluntary repatriation of refugees, including the monitoring of their safety and well-being on 

return”  

“39. Strongly reaffirms the fundamental importance and the purely humanitarian and non-political character of 
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position of the UNHCR from passive facilitation of voluntary repatriation to proactive 

establishment of conditions favourable to refugees' voluntary repatriation.435  

How UNHCR will fulfil this expanded mission and the conditions for sustainable and 

durable voluntary repatriation have been determined by the Executive Committee of the High 

Commissioner. On the expansion of UNHCR's function on voluntary return, ExCom approved 

its first conclusion in 1980, which sets the principles of voluntary repatriation and provides a 

basis to improve the framework of voluntary repatriation by other conclusions and UNHCR 

handbooks.436 Thus, ExCom Conclusion No 18 marked an important stage in the development 

of UNHCR’s role in voluntary repatriation. It confirmed that repatriation must remain 

essentially voluntary and that appropriate arrangements should be made to verify its voluntary 

nature, particularly in large-scale movements.437 It also recognised the importance of providing 

refugees with accurate information about conditions in the country of origin, securing 

guarantees from the state of origin, associating UNHCR with repatriation arrangements where 

necessary, enabling UNHCR to monitor the situation of returnees, and establishing projects for 

returnees’ reintegration with UNHCR's cooperation.438 In this way, the Conclusion helped 

transform voluntary repatriation from a simple act of physical return into a protection-oriented 

process involving information, consent, safety guarantees, monitoring and reintegration 

support.  

However, this conclusion is not enough to clarify many important key points about 
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seeking durable solutions to refugee situations, and recalls that those solutions include voluntary repatriation 

and, where appropriate and durable, local integration and resettlement in a third country, while reaffirming that 

voluntary repatriation, supported, as necessary, by rehabilitation and development assistance to facilitate 

sustainable reintegration, remains the preferred solution;” UNGA res. 72/150, 19 December 2017. See also UN 

Doc. A/Res./50/152 (1995); UN Doc. A/Res./51/75 (1996); UN Doc. A/Res./52/103 (1997); UN Doc. 
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voluntary repatriation. For example, the change in the country of origin's conditions is not 

addressed expressly, and the voluntariness character of repatriation is not clear. The importance 

of its 1980 conclusion on voluntary repatriation as embodying fundamental principles of 

international law and practice is reiterated in the subsequent Conclusion No. 40, which is 

addressed in greater detail in 1985.439 11 years after this ExCom Conclusion, the UNHCR 

handbook on voluntary repatriation made some points clearer and following ExCom 

Conclusions and other UNHCR documents support clarity in ambiguous points. However, 

considering the time that has passed in between, it is hard to disagree with the criticism of 

Takahashi that the theoretical development of voluntary repatriation is too slow.440 Despite this 

lagging behind, the instruments already mentioned and the UNHCR's execution of them with 

affected states have created some standards for voluntary repatriation so far.  

According to the 1996 Handbook, voluntariness is a decision taking issue making 

repatriation far ‘more likely to be lasting and sustainable’, indicating ‘an absence of measures 

which push the refugee to repatriate,’ and must be viewed in relation to both the conditions in 

the country of origin (calling for an informed decision) and the situation in the country of 

asylum (permitting a free choice)’.441 Firstly, the UNHCR's assessment regarding the condition 

of host states is as much important as the conditions of the country of origin to clarify whether 

the decision taken by refugees is based on their own voluntary decision or some pushing 

measures taken by the host country. Secondly, the information provided to refugees about the 

conditions of the country of origin includes objective reality. ExCom Conclusion No: 101 

"encourages the country of origin, host countries and UNHCR in cooperation with other 

relevant actors to provide refugees with complete, objective and accurate information, including 

on physical, material and legal safety issues, prior to their voluntary repatriation to and 
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reintegration in the country of origin"442 However, refugees' personal assessment regarding 

return clarifies the final voluntary repatriation decision.443 Conclusion No. 40 highlights the 

individual character of repatriation based on the freely expressed wish of a refugee under 

absolute safety conditions to preferably where they originally lived in his/her country of 

origin.444 Thus, the standard here is that voluntary repatriation is based on the voluntary, free 

and informed choice of the refugee. 

Nevertheless, being voluntary to return strongly depends on the returnable conditions 

of the country of origin. Thus, one of the most important standards requires an assessment of 

the conditions of the country of origin to promote voluntary repatriation. According to the 1996 

UNHCR handbook, "Promotion of repatriation can take place when a careful assessment of the 

situation shows that the conditions of 'safety and dignity' can be met: in other words, when it 

appears that, objectively, it is safe for most refugees to return and that returns have good 

prospects of being durable."445 “The fact that the voluntary repatriation of refugees can take 

place at a lower threshold of change in the country of origin than cessation.”446 Voluntary 

repatriation requires that return be genuinely voluntary, informed, safe and dignified, but it does 

not require the same fundamental and durable change in the country of origin required for 

cessation of refugee status. This is because cessation removes refugee protection as a legal 

status, whereas voluntary repatriation is based on the individual refugee’s choice to return. 

However, the 1996 UNHCR Handbook did not clarify how a lower threshold than 

cessation, which implies there is no need to provide international protection, can be measured. 

To do this assessment, UNHCR needs only two requirements: "fundamental change of 

circumstances" implies the consolidation, over time, of a process of stabilisation, and 
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voluntariness.447 At first glance, the end of the causes producing the refugee flow and the 

provision of a durable, peaceful environment seem sufficient to promote voluntary repatriation. 

Hathaway argues that providing durable protection by the country of origin is enough to 

promote voluntary repatriation.448 However, protection understanding looks limited with the 

restoration of national protection between returnees and the country of origin via the existing 

rule of law, providing legal safety. There are some essential preconditions to be met for 

UNHCR to promote voluntary repatriation movements: 

“• There must be an overall, general improvement in the situation in the country of origin so 

that return in safety and with dignity becomes possible for the large majority of refugees. 

• All parties must be committed to fully respecting their voluntary character. 

• The country of origin must have provided a formal guarantee or adequate assurances for the 

safety of repatriating refugees, as appropriate. 

• UNHCR must have free and unhindered access to refugees and returnees.”449 

Therefore, the handbook sets out some important standards to promote voluntary repatriation 

for refugees. However, overemphasised precondition, which is returning in safety and dignity, 

is not clear in the 1996 UNHCR Handbook. The UNHCR frequently promotes this idea of 

"safety and dignity,"450 but closer inspection reveals that this appears to refer to the conditions 

of the repatriation process itself rather than the human rights situation after the return.451 

According to UNHCR Handbook: 

“Return in safety 

The return takes place under conditions of legal safety (such as amnesties or public assurances 

of personal safety, integrity, non-discrimination, and freedom from fear of persecution or 
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punishment upon return), physical security (including protection from armed attacks, and mine-

free routes and if not mine-free then at least demarcated settlement sites), and material security 

(access to land or means of livelihood). 

Return with dignity 

The concept of dignity is less self-evident than that of safety. The dictionary definition of 

"dignity" contains elements of "serious, composed, worthy of honour and respect." In practice, 

elements must include that refugees are not manhandled; that they can return unconditionally 

and that if they are returning spontaneously, they can do so at their own pace; that they are not 

arbitrarily separated from family members; and that they are treated with respect and full 

acceptance by their national authorities, including the full restoration of their rights.”452 

However, UNHCR's background Note on Voluntary repatriation adopted a new 

approach in 2002 about safety by emphasising safety in the country of origin. UNHCR 

Handbook for repatriation and Reintegration Activities 2004 defines "core components of 

voluntary repatriation are physical, legal and material safety and reconciliation."453 and clarifies 

them under accessing equally basic human rights in the country of origin. These rights are 

 
452 UNHCR, Voluntary Repatriation Handbook (n 230) Cap 2.4. 
453 UNHCR, Repatriation and Reintegration Handbook (n 229) 1.1. 

“Physical safety 

_ Ebb of violence and intimidation; 

_ Steps taken towards re-establishment of police, judiciary and human rights agencies; 

_ Absence of mines and unexploded ordinances; and 

_ Improved overall security. 

Legal safety 

_ Removal of legal and administrative barriers to return; 

_ Legislation related to enabling legal framework to ensure, inter alia, citizenship, 

amnesty, property, registration, documentation, and return; and 

_ Existence of mechanisms to redress human rights abuses, including independent 

judiciary. 

Material safety 

_ Access to means of survival and basic services in early stages of return (shelter, water, 

health and education) and access to employment opportunities; 

_ Non-discriminatory access to services (health services, education, etc.); 

_ development of absorption capacity in areas of return; and 

_ Promotion of economic self-reliance and income-generating activities. 

Reconciliation 

_ Promotion of equity between displaced persons and local residents; and 

_ Structures and mechanisms to promote confidence building and co-existence.” 
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included in a wide range from the rule of law to the observance of fundamental economic and 

social rights, such as the rights to food, clothing, and housing, the rights to physical and mental 

health, and the rights to education are also necessary for voluntary repatriation to be a durable 

solution because it enables returnees to actually re-establish themselves in their country of 

origin.454 Reaffirmation of the basic right of returnees in the country of origin for voluntary 

repatriation, that is limitedly started by Conclusion No. 40455 in 1985, became a set of core 

components for voluntary repatriation, gradually over 19 years.  

Therefore, understanding the overemphasis on the "return in safety and dignity" 

precondition to promote voluntary repatriation, which involves providing basic rights of 

returnees, is a significant standard to assess the conditions of the country of origin. As Takashi 

argues, for refugees to be encouraged to return home, there must have been a significant and 

long-lasting change in the human rights conditions of the country where they were forced to 

flee; any other condition would invariably go against the fundamentals of refugee protection.456 

Improving the approach to protection-oriented prioritisation of the human rights of returnees in 

the country of origin before promoting voluntary repatriation is more consistent with UNHCR's 

functions: protection and the promotion of sustainable and durable voluntary repatriation. 

However, there is no clarity on the assessment criteria of human rights standards in the country 

of origin under the safety and dignity precondition to promote voluntary repatriation.  

Providing appropriate conditions for repatriation is the main responsibility of the 

country of origin. Additionally, Conclusion No. 101 clarifies some significant duties for the 

country of origin to facilitate the reach of rights for returnees.457 Especially in post-conflict 
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situations, providing the rights determined by UNHCR is not straightforward in the country of 

origin. repatriation could not be durable and sustainable without successful reintegration, called 

"the anchor of repatriation" by UNHCR.458 Moreover, the UNHCR clarify the main elements 

under the 4Rs Program as reintegration, rehabilitation and reconstruction following repatriation 

to provide sustainability after the voluntary return. These fairly high standards for voluntary 

repatriation were approved by the General Assembly; 

“42. Encourages further efforts by the Office of the High Commissioner, in cooperation with 

countries hosting refugees and countries of origin, including their respective local communities, 

relevant United Nations agencies, international and intergovernmental organisations, regional 

organisations, as appropriate, non-governmental organisations and development actors, to 

actively promote durable solutions, particularly in protracted refugee 

"Situations, with a focus on sustainable, timely, voluntary, safe and dignified return, which" 

(“The International Law of Voluntary repatriation - UNHCR”) encompasses repatriation, 

reintegration, rehabilitation, and reconstruction activities, and encourages states and other 

relevant actors to continue to support these efforts through, inter alia, the allocation of funds”; 

… 

“44. Recognises, in the context of voluntary repatriation, the importance of resolute efforts in 

the country of origin, including rehabilitation and development assistance, to foster the 

voluntary, safe, and dignified return and sustainable reintegration of refugees and to ensure the 

restoration of national protection;”459 

The General Assembly extends not only the responsibilities of the country of origin but 

also of host states as well by including them in approving these high standards. Since 

Conclusion No. 40 in 1980, ExCom Conclusions and UNGA Resolutions highlighted the 
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international cooperation for addressing root causes and the realisation of achieving 

repatriation, reintegration, rehabilitation, and reconstruction to provide an effective solution for 

refugees as well.460 However, legislation regarding cooperation is not covered under this title 

because the role of the international community in line with the UNHCR's law regarding 

voluntary repatriation is analysed in detail under Chapter 5, focusing on the Global Compact 

on Refugees as part of the legal framework of voluntary repatriation. 

Voluntary repatriation organisations have carried out repatriations according to formal 

tripartite repatriation agreements between the country of origin and host states, and the 

UNHCR, in such situations, have a long history.461 These particular agreements highlight the 

primarily voluntary character of repatriation, modalities of repatriation regarding safety and 

dignity and delegate the details of the responsibilities of each party.462 The UNHCR, which is 

guaranteed unhindered access to refugees and returnees, plays a critical role in monitoring the 

exercise of the repatriation under legal, physical and material security of returnees till 

responsibilities are completed.463 Therefore, the normative standards outlined above, which 

have been established so far within the UNHCR's system in order to promote voluntary 

repatriation, find implementation opportunities by the affected states by giving them obligations 

regarding standards. Thus, UNHCR has progressively developed an authoritative soft-law and 

operational framework on voluntary repatriation, grounded in its Statute and elaborated through 

ExCom Conclusions, handbooks and guidance.464 This framework has shaped the core 

standards of voluntary repatriation over the years, including voluntariness, informed decision-
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making, safety, dignity, monitoring and reintegration.465 

Absolutely, the application of these standards is more effectively applied in the 

repatriation organisations under the mandate of the UNHCR with tripartite agreements, because 

the non-binding power of UNGA Resolutions and ExCom Conclusions that specifically address 

voluntary repatriation are acknowledged as quite constrained in international law, and do not 

directly put any obligations on states.466 Therefore, there is an accountability problem in 

applying these standards as provided by the UNHCR. However, Article 35 of the 1951 

Convention stated that the contracting states should co-operate with the office of the UNHCR 

in exercising its functions.467Thus, all parties to the 1951 Convention should have a positive 

attitude toward the UNHCR's participation in repatriation-related concerns and programmes. 

Although they could not directly create responsibility on states as a legal resource, they are 

putting specific normative standards on voluntary repatriation via the application by UNHCR 

with affected states. Therefore, a legal framework has emerged that has been developing within 

the UNHCR over the years and surrounding the voluntary return, which is still at the very 

beginning of its development. 

Moreover, Gilbert emphasises that UNHCR’s voluntary repatriation standards, although 

formally soft law, have helped shape the legal understanding of voluntary repatriation by 

influencing state practice and expectations.468 Over time, repeated reliance on UNHCR 

standards, such as voluntariness, safety, dignity, informed choice, monitoring and reintegration, 

may contribute to the emergence or clarification of customary norms.469 Article 38 of the Statute 

of the ICJ defines custom as “evidence of a general practice accepted as law.”470 Customary 

 
465 Ibid.  
466  van Krieken (n 403) 93-123, 106.  
467 1951 Convention (n 1), art 35. 
468 Gilbert, ‘The International Law of Voluntary Repatriation’ (n 31).  
469 Ibid. 
470 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 33 

UNTS 993, art 38(1)(b). 
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law formation needs repetitions of the normative standards regarding voluntary repatriation 

established in UNGA Resolutions and ExCom Conclusions by states can show a customary 

quality.471   

The fact that there are 101 members of UNHCR's Executive Committee, that they make 

decisions by consensus, and that they include not only states that have ratified the 1951 

Convention, which would be expected to act in part due to obligations under the treaties, but 

also other states that are most affected by refugee movements. ExCom Conclusions do not 

independently create binding law, but certain conclusions indicate legal obligations because 

they restate or consolidate standards already grounded in treaty law, customary international 

law or consistent state practice.472 Examples include ExCom Conclusion No 6 on non-

refoulement473, ExCom Conclusion No 22 on protection in situations of large-scale influx474, 

and ExCom Conclusions No 18 and No 101 on voluntary repatriation, which reaffirm 

voluntariness, informed choice, safety guarantees, monitoring and non-penalisation of 

returnees.475 

2.2. Voluntary repatriation within International Human Rights Law  

The human rights dimension of voluntary repatriation is mainly established on the right 

to return. Although human rights resources do not expressly identify voluntary repatriation as 

such, wider acceptability within the parameters of international human rights law has helped 

the contemporary preference for the voluntary repatriation of refugees. Thus, a broader 

understanding of the right to return to one's country of origin underpins voluntary repatriation 

 
471 Gilbert, ‘The International Law of Voluntary repatriation’ (n 31).  
472 Guy S Goodwin-Gill, ‘The Office of the United Nations High Commissioner for Refugees and the Sources of 

International Refugee Law’ (2020) 69(1) International and Comparative Law Quarterly 1; 

International Law Commission, Draft Conclusions on Identification of Customary International Law, with 

Commentaries, UN Doc A/73/10 (2018), conclusions 6, 10. 
473 UNHCR Executive Committee, Conclusion No 6 (XXVIII): Non-Refoulement (12 October 1977). 
474 UNHCR Executive Committee, Conclusion No 22 (XXXII): Protection of Asylum-Seekers in Situations of 

Large-Scale Influx (21 October 1981). 
475 UNHCR Executive Committee, Conclusion No 18 (XXXI): Voluntary Repatriation (16 October 1980); 

UNHCR Executive Committee, Conclusion No 101 (LV): Conclusion on Legal Safety Issues in the Context of 

Voluntary Repatriation of Refugees (8 October 2004). 
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and gives it a normative form in human rights treaties. The UNHCR Handbook on Voluntary 

repatriation approved that: 'In international human rights law, the basic principle underlying 

voluntary repatriation is the right to return to one's own country.476 As referred to in the 

preamble part of the 1951 Convention, UDHR is the leading international human rights law 

source regulating the right to return under Article 13(2) as follows: "Everyone has the right to 

leave any country, including his own, and to return to his country."477 This provision implies 

that the country of origin has a responsibility to readmit its citizens, and the country of asylum 

should not prevent refugees who voluntarily want to return to the country of origin. Despite the 

non-legally binding character of the Declaration, its code standards have continued to serve as 

a benchmark for all subsequent universal and regional human rights documents. 

At the beginning of these is the International Covenant on Civil and Political Rights 

(ICCPR), which constitutes the binding codification of the UDHR and is currently ratified by 

167 states, giving it a strong and comprehensive legal foundation.478 Right to return under 

UDHR is widely incorporated in Articles 12.2 and 12.4 of  ICCPR, respectively, as "Everyone 

shall be free to leave any country, including his own,"479 and "No one shall be arbitrarily 

deprived of the right to enter his own country"480. However, voluntary repatriation needs to be 

investigated in ICCPR with a holistic refugee-centric approach beyond the only right to return 

because the 1951 Convention refers to voluntary repatriation with two significant negative 

provisions, including the principle of non-refoulement and cessation, shaping the legal 

framework of voluntary repatriation in international refugee law. Considering the guaranteed 

range of rights for all persons, including refugees in ICCPR, analysing related other provisions 

with the right to return can provide more specific legal bases for the voluntary repatriation of 

 
476 UNHCR, Voluntary Repatriation Handbook (n 230) 7. 
477 UDHR (n 2), art 13(2). 
478 ICCPR (n 2), Preamble. 
479 ibid, art 12.2. 
480 ibid, art 12.4. 
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refugees.    

Being a refugee means being unwilling to return to the country of origin owing to a 

well-founded fear of being persecuted.481 Using the voluntary right to return to the country of 

origin mostly depends on the conditions of the country of origin, primarily addressing root 

causes that threaten his life or freedom.482 According to Article 6 of ICCPR, which firmly 

regulates the right to life, “Every human being has the inherent right to life. This right shall be 

protected by law. No one shall be arbitrarily deprived of his life.”483 As mentioned under the 

IRL title, the principle of non-refoulement and voluntary repatriation are coexisting partners, 

and non-refoulement obligates states not to force refugees to return where the refugee's life or 

freedom would be threatened. In this context, repatriating a refugee against his will is an 

apparent breach of Article 6 (1) of ICCPR. Especially, repatriation under continuing armed 

conflict or violence in the country of origin opens a gate for returned refugees to exposure to 

violence and being a victim of war crimes. In light of this, article 6(3) of ICCPR states, "When 

deprivation of life constitutes the crime of genocide, it is understood that nothing in this article 

shall authorise any State Party to the present Covenant to derogate in any way from any 

obligation assumed under the provisions of the Convention on the Prevention and Punishment 

of the Crime of Genocide."484This article is very crucial in indicating the responsibility of host 

states under the principle of non-refoulement.485 Returning someone where she can face 

persecution threatening her life is a violation not only of article 6 of ICCPR but also of the 

principle of non-refoulement. 

Moreover, ICCPR regulated article 7 as: "No one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment. In particular, no one shall be subjected without 

 
481 1951 Convention (n 1), art 1A2. 
482 Ibid, art 33. 
483 ICCPR (n 2), art 6 (1). 
484 Ibid, art 6. 
485 Eriksson and others (n 245). 
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his free consent to medical or scientific experimentation.” Even though Article 7 of the ICCPR 

does not explicitly address non-refoulement or extradition, the Human Rights Committee 

(HRC), which is the body responsible for enforcing the ICCPR486, stated in its General 

Comment no. 20 from 1992 that “States parties must not expose individuals to the danger of 

torture or cruel, inhuman or degrading treatment or punishment upon return to another country 

by way of their extradition, expulsion or refoulement.”487 After twelve years, HRC expanded 

on this idea and approved General Comment No. 31, which stated, "The article 2 obligation 

requiring that States Parties respect and ensure the Covenant rights for all persons in their 

territory and all persons under their control entails an obligation not to extradite, deport, expel 

or otherwise remove a person from their territory, where there are substantial grounds for 

believing that there is a real risk of irreparable harm, such as that contemplated by articles 6 

and 7 of the Covenant, either in the country to which removal is to be effected or in any country 

to which the person may subsequently be removed.”488 Therefore, the structure and content in 

Article 7 have been modified by HRC to be consistent with the non-refoulement concept in 

IRL. According to Goodwin-Gill and McAdam, "the HRC has tacitly accepted that removing 

an individual to face a real risk of violation of any ICCPR right could constitute refoulement."489  

Additionally, ICCPR Article 13 regulated the Position of Aliens Under the Covenant as 

“An alien lawfully in the territory of a State Party to the present Covenant may be expelled 

therefrom only in pursuance of a decision reached in accordance with law and shall, except 

where compelling reasons of national security otherwise require, be allowed to submit the 

reasons against his expulsion and to have his case reviewed by, and be represented for the 

 
486 Santhosh Persaud, Protecting Refugees and Asylum Seekers under the International Covenant on Civil and 

Political Rights (UNHCR 2006). 
487 UNHCR, UNHCR Statement on Subsidiary Protection under the EC Qualification Directive for People 

Threatened by Indiscriminate Violence (January 2008) para 9. 
488 Human Rights Committee, General Comment No 31: The Nature of the General Legal Obligation Imposed 

on States Parties to the Covenant UN Doc CCPR/C/21/Rev.1/Add.13 (26 May 2004) para 12. 
489 Goodwin-Gill, McAdam and Dunlop (n 10) 308.   
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purpose before, the competent authority or a person or persons especially designated by the 

competent authority.”490 Therefore, when the cessation clause is applied to a refugee, this article 

directly gives the refugee the ability to appeal an expulsion decision and have it reviewed.491 It 

is a very significant right to prevent the application of early return before the persecution risk 

ends and limitation of voluntary repatriation by the application of Article 1C5 of the 1951 

Convention. Application of the cessation clause under the 1951 Convention only terminates the 

refugee status of the person, including the voluntariness of the need for return. However, the 

former refugee can apply the component authority to refute involuntary return based on reasons 

creating asylum.  

As a result of this detailed, holistic refugee-centric analysis of voluntary repatriation in 

ICCPR, it is obvious that ICCPR underpins the framework of voluntary repatriation in the 1951 

Convention. Moreover, unlike the 1951 Convention, ICCPR has its own enforcement body, the 

HRC and includes procedural rights in addition to substantive grounds for the application of 

voluntary repatriation, such as Article 13 mentioned above. According to McAdam, "Although 

universal human rights instruments, such as: the CAT and ICCPR guarantee a comprehensive 

set of rights to all persons within a state's jurisdiction, they are strong on principle but weak on 

delivery. Unless special measures are taken to ensure that such provisions are translated into 

national law, then certain benefits may be inaccessible.”492 Although the HRC’s views are not 

formally binding in the same way as judgments of an international court, they carry significant 

legal authority as interpretations of the ICCPR by the body entrusted with monitoring its 

implementation.493 States parties to the Optional Protocol are therefore expected to consider 

 
490 ICCPR (n 2), art 13.  
491 Human Rights Committee, General Comment No 15: The Position of Aliens under the Covenant UN Doc 

HRI/GEN/1/Rev.9 (Vol I) (11 April 1986) paras 7, 10. 
492   Jane McAdam, ‘The Legal Status of Persons to Whom the Refugee Convention Does Not Apply’ in Jane 

McAdam (ed), Complementary Protection in International Refugee Law (OUP 2007) 202. 
493 Human Rights Committee, General Comment No 33: Obligations of States Parties under the Optional 

Protocol to the International Covenant on Civil and Political Rights UN Doc CCPR/C/GC/33 (25 June 2009) 
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them in good faith and to use available domestic means to give them effect, although actual 

compliance remains uneven.494 

In addition to the ICCPR mentioned provisions underpinning the legal framework of voluntary 

repatriation, it similarly includes numerous international human rights treaties such as the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment (CAT) with its 

Committee495, the Convention on the Rights of the Child (CRC) with its Committee496 and the 

European Convention on Human Rights (ECHR) as interpreted and enforced by the European 

Court of Human Rights (ECtHR)497. Therefore, these instruments of the IHRL play a 

complementary role in reinforcing the legal framework of voluntary repatriation, which is not 

directly addressed by the 1951 Convention. 

2.3. Voluntary repatriation within International Humanitarian Law 

International humanitarian law, one of the oldest branches of public international law 

regarding the “law of war” or the “law of armed conflict”, includes standards for voluntary 

repatriation. These standards stem from the 1949 Fourth Convention Relative to the Protection 

of Civilians in Times of War (Fourth Geneva Convention), a legally binding international treaty 

ratified by 192 states and customary humanitarian international law.498 Although voluntary 

repatriation is regulated for two categories of protected persons, prisoners of war and civilians, 

this title mainly focuses on the civilian category due to the primary stance on the voluntary 

repatriation of refugees in this thesis.  

Armed conflict is one of the prominent reasons causing forced displacement, resulting 

 
494 Ibid para 20; International Law Association, Final Report on the Impact of Findings of the United Nations 
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in a large-scale refugee movement seeking asylum out of the country of origin.499 Protracted 

humanitarian crises are one of the primary causes of the vast majority of refugees worldwide.500  

This research evaluates increasing long-lasting civil wars resulting in prolonged asylum needs 

in host states as a challenge to sustainable and durable voluntary repatriation under Chapter 3. 

International refugee law is divided on whether a large number of people fleeing armed conflict 

(war refugees) should be directly protected by refugee status under the 1951 Convention’s 

significantly individualised determination requiring a "particular applicant for refugee status 

can show a fear of persecution for one of the five enumerated grounds,"501 and its derogation, 

excluding armed conflicts as a reason.502 However, UNHCR’s 2016 Guidelines on claims 

related to situations of armed conflict and violence clarify that the 1951 Convention may apply 

to civilians fleeing armed conflict where there is a nexus between the feared harm and a 

Convention ground, and that serious human rights violations or serious breaches of international 

humanitarian law may amount to persecution.503 This discussion is beyond this title. Thus, the 

provisions of the Fourth Geneva Convention and customary IHL regarding the voluntary aspect 

 
499 Geoff Gilbert, ‘Root Causes and International Law: Refugee Flows in the 1990s’ (1993) 11 Netherlands 
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of refugee repatriation make a significant contribution to strengthening the international legal 

framework for voluntary repatriation, unlike the 1951 Convention.504 

Although customary international humanitarian law forbids attacks against civilians 

who are not actively engaged in hostilities under Article 51(2) of Additional Protocol I 1977, 

and Article 17(2) of Protocol II certainly bans forcing civilians to leave their own territory for 

a reason connected with the conflict, in conflicts, civilians frequently face attacks and are forced 

to leave their own territory.505 In both international and non-international armed conflict, 

civilians can find themselves in a country that can be the party of the armed conflict or a 

neighbouring state where they do not directly have protection due to their nationality and right 

to refuse removal to the conflict place, which is most likely their country of origin.506 Rules 

relating to the removal of civilians to a conflict not only consist of common ground regarding 

protection between International Refugee Law and International Humanitarian Law, but also 

provide a legal basis for the law of voluntary repatriation.  

In this regard, the Fourth Geneva Convention includes provisions related to the implicit 

or explicit voluntary repatriation of civilians in wartime. Convention has removal concern 

regarding protected persons determined as "…who, at a given moment and in any manner 

whatsoever, find themselves in case of a conflict or occupation, in the hands of a Party to the 

conflict or Occupying Power of which they are not nationals"507 Specifically, removal 

provisions of the Convention are based on three kinds of civilians, including the population of 
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occupied territory, aliens within the territory of a party to the conflict, and civilian internees, 

rather than people forcefully internationally displaced due to war. Therefore, provisions under 

the Fourth Geneva Convention create a general benefit on the set of voluntariness needed for 

removing a person who is not a national to a place having armed conflict or persecution risk.  

Under this context, firstly, the Fourth Geneva Convention regulated voluntary departure 

based on the right to return and right to leave under article 35: “All protected persons who may 

desire to leave the territory at the outset of, or during a conflict, shall be entitled to do so unless 

their departure is contrary to the national interests of the State”.508 Secondly, it prohibits forceful 

transfers of individuals or mass groups of people in occupied territory and prioritises their 

motive implying voluntariness to transfer with article 49 para 1: “Individual or mass forcible 

transfers, as well as deportations of protected persons from occupied territory to the territory of 

the Occupying Power or to that of any other country, occupied or not, are prohibited, regardless 

of their motive”.509  Lastly and most importantly, Article 45 provides a supportive provision for 

non-refoulement via regulating non-repatriated persons. According to para 1 and 2, Article 45 

sets a limit for being non-repatriable at the time of war as follows: 

“Protected persons shall not be transferred to a Power which is not a party to the Convention, 

this provision shall in no way constitute an obstacle to the repatriation of protected persons or 

their return to their country of residence after the cessation of hostilities.”510  

However, Article 45, para 5 sets a certain standard beyond wartime that makes the 

person unrepatriable. According to this provision: "In no circumstances shall a protected person 

be transferred to a country where he or she may have reason to fear persecution for his or her 

political opinions or religious beliefs".511 This is the fundamental guarantee, meaning the 
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principle of non-refoulement, that allows no exception provided by IHL.512 The 1951 Refugee 

Convention further affirms the humanitarian concept of nonrefoulement two years later, setting 

it up to become the cornerstone of international refugee law. Although being a guide in such a 

provision, which forms the basis of the protection mechanism of the IRL, demonstrates a 

complementary aspect of both branches of public international law, the Fourth Geneva 

Convention did not directly include war refugees. 

Mainly, the repatriation of internationally displaced people due to war to the country of 

origin is covered by customary IHL. According to the International Committee of the Red Cross 

(ICRC)513 and Article 49(2) of the Fourth Geneva Convention: “Displaced persons have a right 

to voluntary return in safety to their homes or places of habitual residence as soon as the reasons 

for their displacement cease to exist.”514 For voluntary repatriation, this customary rule is 

crucial, as it lends legal weight to the return. It demonstrates that repatriation can be defined as 

a right of displaced people and a related obligation on nations and parties to war, in addition to 

being a humanitarian policy or a political desire. Moreover, this custom can be applicable to 

both international and non-international armed conflicts. Therefore, it can be relevant for 

internationally displaced people due to the persecution created by international or non-

international armed conflicts. This custom is very valuable to support the legal framework of 

voluntary repatriation, especially for war refugees. It generally refers to the right to return as a 
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human right principle under UDHR and ICCPR.515 It also includes "take measures to facilitate 

the voluntary and safe return and reintegration of displaced persons as provided for in the 

Convention Governing Refugee Problems in Africa and the Guiding Principles on Internal 

Displacement". 516 

However, it includes some ambiguity related to the UNHCR's regulations regarding 

voluntary repatriation. Such as, according to this custom, whether a refugee can be repatriable 

as soon as the conflict ends or requires any human rights conditions indicated in UNHCR's 

standards in safety and meaning of the right to voluntary return can be set as a principle of 

voluntariness for repatriation of refugees as customary international law related to this custom. 

Thus, customary IHL needs to be analysed from a broader perspective in the chapter Customary 

International Legal framework of Voluntary repatriation, focusing on whether the principle of 

voluntary repatriation can be a customary international law. 

 

Conclusion 

The legal development of voluntary repatriation has an insufficiently complex 

appearance in international refugee law, although voluntary repatriation has been highlighted 

as the most desirable and ideal solution for refugees since the beginning of the conceptual 

development of voluntary repatriation. Voluntary repatriation lacks a specific treaty clarifying 

the obligation of states and the right of refugees. Moreover, it is a common interacting ground 

for IRL, IHRL and IHL. 

The 1951 Convention, the core treaty establishing international refugee law, does not 

directly address voluntary repatriation. It only gives implicit reference to the 'right to return' 

inside the preamble, which is not legally binding. Despite the direct existence gap in the 1951 

Convention, there are two critical provisions: the principle of non-refoulment, having a 
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supportive link with the voluntary character of repatriation and the cessation clause limiting the 

voluntary repatriation within the practice. However, Article 33 of the 1951 Convention 

regulating the principle of non-refoulement consists of a strong legal basis for voluntary 

repatriation in the 1951 Convention because it provides a legal basis for voluntary repatriation 

by reinforcing the voluntary nature of repatriation within itself, prohibiting forced return against 

a refugee's will to where persecution risk is ongoing.  

In international refugee law, unlike the 1951 Convention, the 1950 Statute gives a 

foundation to voluntary repatriation via its task of promoting and facilitating voluntary 

repatriation. Specific standards on how to implement voluntary repatriation have been put 

forward by UNHCR, which also has an important role in the development of refugee law. The 

standards of voluntary repatriation are with UNGA Resolutions and ExCom Conclusions, 

which directly determine the policy of UNHCR, and since 1980, when it was given hierarchical 

formal priority to voluntary repatriation, the normative appearance of voluntary repatriation has 

undergone a lot of transformation and development over time with UNGA Resolutions and the 

ExCom Conclusions. UNHCR's application, shaped with mainly these two soft law 

instruments, creates fairly high legal standards giving rights to refugees and obligations to 

mainly affected states for voluntary repatriation, such as; repatriation based on the voluntary, 

free and informed choice of the refugee; expansion of repatriation in safety and dignity covering 

physical, legal and material safety and reconciliation in the country of origin; assessment of the 

UNHCR necessary to promote voluntary repatriation, taking as a criterion the fact that there are 

fundamental changes the human rights conditions in the country of origin for returnees; 

cooperating with the country of origin, host states and even the entire international community 

for the sustainable and durable solution of voluntary repatriation for refugees, especially the 

elimination of the factors that cause refugees and supporting the conditions of the country of 

origin for repatriation, reintegration, rehabilitation and reconstruction. 
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Applicability of these wide ranges of standards via giving obligations mainly to affected 

states (Host states and country of origin) with tripartite agreements under the mandate of the 

UNHCR is a positive note on normative standards produced by the UNHCR. However, the 

effective application of these standards is problematic in practice, especially due to the non-

legally binding character of the instrument producing these standards and the lack of 

enforcement power of the UNHCR over states. Although a legal framework has emerged that 

has been developing within the UNHCR over the years, the lack of accountability of states 

regarding normative standards due to the soft law character is a weak basis for the legal 

framework provided by the UNHCR. However, as a strong point, customary IHL regarding the 

return of displaced persons, implying voluntariness and referring to the reintegration of 

returnees, providing basic human rights, can play a supportive role in the application of 

UNHCR's criteria. 

In addition to the IRL, voluntary repatriation found a legal framework under IHRL and 

IHL. Absolutely, its application under IHRL and IHL is based on the aspects of these specific 

branches of public international law. Although legal pluralism, including repatriation according 

to specific aspects of branches, creates a fragmented nature and ambiguity for the legal 

framework of voluntary repatriation of refugees, as a result of analysing these branches with a 

holistic refugee-centric approach, Chapter 2 establishes the common legal grounds for revealing 

the legal framework of voluntary repatriation. All three branches of public international law are 

based on voluntary repatriation on the 'right to return' and 'principle of non-refoulement' puts 

an obligation on states to make the application of repatriation of refugees to be voluntary. A 

refugee is a forcibly displaced person who naturally cannot return or/and is unwilling to return 

to the country of origin due to a well-founded fear of being persecuted. On the side of the right 

to return, states have an obligation to respect the voluntary decision to return to the country of 

origin regardless of the country-of-origin conditions. In this regard, the country of origin is 
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obligated to accept refugees, and host states are obligated not to prevent refugees from leaving. 

On the side of the principle of non-refoulement, states are responsible for not forcing refugees 

to return where they face a well-founded fear of persecution. This principle also recognises the 

voluntary character of refugees' return. And they are repeated with all the branches of 

international law related to return. Thus, the common legal framework of a refugee's return 

refers to the right to return, and the principle of non-refoulement provides a law regarding the 

character of repatriation that requires voluntariness.  

IHRL and IHL enforcement of the law has more accountability mechanisms compared 

to the 1951 Convention. Thus, these branches provide complementary support to the 

improvement of voluntary repatriation. In short, Chapter 2 demonstrates that voluntary 

repatriation has a legal framework with weaknesses and strengths that is the beginning of legal 

development with the complementary role of international human rights law and international 

humanitarian law, even though it is not included specifically under a treaty. 
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Chapter 3. 21st Century Refugee Phenomenon and Solutions 

Introduction 

While Chapter 2 outlined the legal framework governing voluntary repatriation within 

public international law, it also exposed its significant normative and practical deficiencies. 

Although voluntary repatriation has a core relationship with non-refoulement, as codified in 

IRL, IHL, and IHRL, states are not bound by explicit, enforceable obligations to facilitate 

repatriation. Instead, the principles guiding voluntary repatriation derive primarily from soft 

law instruments developed by the UNHCR, which lack binding legal force despite being 

normatively influential. This weak and fragmented legal architecture complicates both state 

accountability and the effective operationalisation of voluntary repatriation.517 Nevertheless, 

since the 1980s, the international community has idealised voluntary repatriation as the 

preferred durable solution to refugee displacement, placing it above local integration and 

resettlement.518 However, this rhetorical prioritisation remains largely symbolic and 

aspirational in the absence of legally binding commitments or robust practical mechanisms to 

ensure safe, dignified, and sustainable returns.519 The disconnect between the normative ideal 

and the legal reality calls into question the sustainability of voluntary repatriation as a durable 

solution under current conditions. 

Building on this, Chapter 3 investigates the obstacles to implementing voluntary 

repatriation in the context of a drastically transformed refugee phenomenon in the 21st century. 

This complexity is surrounded by the convergence of humanitarian, legal, political, and socio-

economic challenges that undermine traditional solution models. Based on these problems, the 

application of voluntary repatriation as a sustainable and durable solution is more challenging 

than ever. In 2022, 108.4 million people were forcibly displaced from their own countries and 

 
517 See Chapter 2 for detailed information. 
518 Guy S Goodwin-Gill, ‘The Lawyer and the Refugee’ (Kaldor Centre, 29 February 2020) 

https://www.kaldorcentre.unsw.edu.au/publication/lawyer-and-refugee accessed 29 March 2024. 

519 See Chapter 1 for specific examples. 

https://www.kaldorcentre.unsw.edu.au/publication/lawyer-and-refugee
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needed international protection under the governance of the UNHCR. However, roughly two 

decades ago, the total number of people that UNHCR was concerned about decreased from 20.8 

million at the end of 2002 to 17.1 million by the end of 2003 (-18%).520  

On the one hand, this dramatic increase in displacement is largely attributable to the 

prolonged and evolving nature of armed conflicts, which, unlike traditional interstate wars, are 

increasingly internal, involve non-state actors, and often last for more than 10 years.521 Even 

when active hostilities cease, the restoration of peace, rule of law, and governance structure, 

which are key prerequisites for a sustainable return, remains elusive. According to UNHCR, 

the average duration of displacement lasts more than 20 years,522 illustrating a systemic inability 

to address root causes within a meaningful timeframe.  Consequently, voluntary repatriation is 

frequently delayed, rendered non-durable, or becomes a nominal choice driven by coercion or 

deprivation in host countries, rather than genuine voluntariness.523 Even if voluntary 

repatriation could be applicable, the refugee system in the 21st century could not ignore the 

prolonged asylum situations that naturally cause problems and might make voluntary 

repatriation out of choice.524 For instance, Dadaab, in north-eastern Kenya, is the site of the 

largest refugee camp in the world.525 Five camps now housing more than 350,000 refugees and 

asylum seekers, including third-generation refugees born in the camp, were launched 22 years 

ago with the capacity to accommodate up to 90,000 people fleeing the Somalian civil war, 

which is analysed under Chapter 4.526 Such long-term encampment illustrates the failure of 

current legal and policy frameworks to convert temporary refuge into durable solutions or to 

 
520 UNHCR, 2003 Global Refugee Trends: Overview of Refugee Populations, New Arrivals, Durable Solutions, 

Asylum Seekers and Other Persons of Concern to UNHCR (UNHCR 2004) 2 

https://www.unhcr.org/uk/statistics/unhcrstats/40d015fb4/2003-global-refugee-trends-overview-refugee-

populations-new-arrivals-durable.html accessed 29 March 2024, 2. 
521 Gilbert and Rüsch (n 22). 5. 
522 UNHCR, Global Trends: Forced Displacement in 2015 (UNHCR 2016) 

https://www.refworld.org/docid/57678f3d4.html accessed 29 March 2024.    
523 See Chapter 2.  
524 Zieck, UNHCR and Voluntary Repatriation of Refugees: A Legal Analysis (n 14). 
525 UNHCR, Protecting Refugees & the Role of UNHCR (n 152) 28. 
526 Ibid. 

https://www.unhcr.org/uk/statistics/unhcrstats/40d015fb4/2003-global-refugee-trends-overview-refugee-populations-new-arrivals-durable.html
https://www.unhcr.org/uk/statistics/unhcrstats/40d015fb4/2003-global-refugee-trends-overview-refugee-populations-new-arrivals-durable.html
https://www.refworld.org/docid/57678f3d4.html
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support safe, rights-based returns. 

On the other hand, the global asymmetry in burden and responsibility sharing further 

exacerbates the challenges of voluntary repatriation. According to UNHCR’s 2022 report, 76% 

of all refugees and others in need of international protection were hosted by low- and middle-

income states.527 States facing unexpected and undesirable high-rate asylum applications have 

gradually limited their resettlement and reintegration policies to the detriment of refugees by 

prioritising their national interests. While this imbalance makes resettlement and reintegration 

non-durable, ineffective burden and responsibility sharing creates pressure on over-burdened 

host states, in some cases, to apply (in)voluntary repatriation before the conditions of the home 

country are suitable enough for a return. In 2022, only 339,300 refugees made voluntary returns 

to their 38 countries of origin,528 a reduction of 90,000 or 21% from the year before.529 

Returnees were notably from South Sudan and Syria, which are still refugee-producing states 

due to unstable conditions, and these repatriations were facilitated by the UNHCR.530 

Therefore, the sustainability of the currently limited repatriations is in doubt, whether 

repatriations occurred through pressure on overburdened host states or by voluntary decisions 

of refugees. Moreover, UNHCR's limitations and externalisation of the refugees from their own 

solution play a key role in this kind of suspicious scenario.531 

The fact that refugees lack a timely, sustainable, and durable solution, together with the 

changing conditions in the 21st century, makes them permanent asylum seekers in need of 

international protection in the host states. Accordingly, drastically changed conditions in the 

refugee context are demanding to reshape voluntary repatriation as a durable and sustainable 

solution within the international legal framework, not only for refugees but also for host states. 

 
527 Ibid.  
528 UNHCR, Global Appeal 2022 Update (UNHCR 2022) 38. 
529 See UNHCR, Global Trends: Forced Displacement in 2021 (UNHCR 2022) para 9. 
530 UNHCR, Global Appeal 2022 Update (UNHCR 2022) 38-39. 
531 See Chapter 1. 
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Chapter 3 contends that the traditional framework of voluntary repatriation is inadequate to 

address the realities of the 21st century refugee phenomenon due to prolonged conflicts, 

protracted displacement, and unequal global burden and responsibility sharing. Therefore, 

voluntary repatriation must be reconceptualised within a stronger legal and cooperative 

international framework that ensures sustainability, genuine voluntariness, and long-term 

reintegration. 

In line with its argument, Chapter 3 seeks to critically assess the obstacles to effective 

voluntary repatriation within the current global refugee regime. It builds a bridge between the 

normative analysis in Chapter 2 and the legal policy discussions in Chapter 5, which evaluates 

the GCR as a potential response to these challenges. Moreover, Chapter 4 applies this analysis 

to specific case studies, providing empirical insight into the efficacy of current mechanisms. 

While previous academic work has explored challenges of voluntary repatriation through the 

lens of UNHCR policy, this chapter offers a distinct contribution by addressing the legal and 

political challenges posed by the transformed nature of forced displacement in the 21st century. 

It does so through a repatriation-centric approach, critically evaluating both legal gaps and 

structural obstacles that hinder sustainable return.  

Chapter 3 is structured into two subsections: firstly, it addresses how contemporary 

armed conflict and protracted asylum hinder repatriation; secondly, it analyses the urgent need 

for equitable burden and responsibility sharing and legal solidarity. It concludes with a 

recommendation regarding the need for a comprehensive legal approach that creates a solidarity 

obligation on the international community to address the root causes in the country of origin 

and to provide reintegration support for returnees to help them establish a sustainable future. 

The solidarity obligation proposed here should be understood as both a moral and an emerging 

legal-political obligation, rather than as an already fully enforceable rule of positive 

international law. Its legal basis lies in existing principles of international cooperation, non-
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refoulement,532 international burden- and responsibility-sharing and the GCR’s call for support 

to countries of origin and conditions for return in safety and dignity.533 However, from a 

realistic perspective, morality based on the legal basis above may not be sufficient for states' 

further commitments. Therefore, the suggested solidarity framework for voluntary repatriation 

is based on the deadlock in the current refugee regime: neighbouring states bear 

disproportionate hosting responsibilities, while Global North states increasingly bear financial 

and political costs through humanitarian funding, development assistance, and irregular 

secondary movement. In this context, states may accept more structured commitments on 

reintegration and root-cause responses when framed as mutually beneficial measures to reduce 

protracted displacement, prevent renewed refugee flows, support host states, and make return 

sustainable. 

3.1. Armed Conflicts and Prolonged Asylum 

As mentioned in Chapters 1 and 2, the first precondition for repatriation is the 

elimination of the root causes that create the conditions that produce refugees. Otherwise, 

promoting voluntary repatriation to places where the conditions creating asylum did not change 

fundamentally could breach the principle of non-refoulement.534 Although promoting voluntary 

repatriation to a country where the conditions that originally justified asylum have not 

materially changed would not automatically breach non-refoulement in every case, active 

promotion of return in circumstances where the original risk remains raises serious concerns 

about voluntariness. UNHCR distinguishes between promoting repatriation where conditions 

are conducive to return and merely facilitating spontaneous return where refugees 

independently choose to return despite imperfect conditions; in the latter situation, 

voluntariness must be based on free and informed choice and must not be produced by pressure, 

 
532 See Chapter 2. 
533 See Chapter 5. 
534 Takahashi (n 24).  
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misinformation or deteriorating conditions in the host state.535 While this situation could create 

the responsibility of the states for violating the principle of non-refoulement through direct or 

indirect behaviours, it might lead to serious violations of the human rights of returnees, perhaps 

to seek asylum again, and even to cost their lives, as in 1996 in Rwanda.536 However, it is 

extremely problematic to end the armed conflicts that caused large-scale internal and 

internationally forced displacement. Thus, this section reveals that armed conflicts and the 

associated prolonged asylum are among the main challenges that prevent voluntary repatriation, 

given the changed conditions of the refugee phenomenon in the 21st century. 

The 21st century is described as 'an age of unprecedented mass displacement', 

particularly due to increasing armed conflicts and violations of basic human rights in several 

states.537 Inter-state wars have mostly been replaced with civil wars,538 including rebel groups 

instead of international actors, in the post-Cold War period.539 However, the large number of 

asylum seekers in neighbouring states increased the risk of inter-state war.540 As illustrated with 

cases in Chapter 1, the UN Security Council played an interventionist role to eliminate root 

causes creating refugees, and various (in)voluntary repatriations were made with the extended 

support of the UNHCR.541 Although the voluntary return programmes are controversial, it is 

 
535 UNHCR, Voluntary Repatriation Handbook (n 230) chs 2-3; ExCom Conclusion No 101; Jeff Crisp, 

‘Repatriation Principles under Pressure’ (2019) 62 Forced Migration Review 19. 
536 See Chapter 1-Section 1.3.2.2.2. 
537 UNHCR, Global Trends: Forced Displacement in 2019 (UNHCR 2020) 

https://www.unhcr.org/globaltrends2019/ accessed 11 April 2024.  
538 James Cockayne, Christoph Mikulaschek and Chris Perry, The United Nations Security Council and Civil 

War: First Insights from a New Dataset (International Peace Institute, September 2010) 

https://www.ipinst.org/wp-content/uploads/publications/ipi_rpt_unsc_and_civil_war_epub.pdf accessed 12 April 

2024: "A civil war consists of one or several simultaneous disputes over generally incompatible positions that (1) 

concern government and/or territory in a state; (2) are causally linked to the use of armed force, resulting in at 

least 500 battle-related deaths during any given year during the conflict; and (3) involve two or more parties, of 

which the primary warring parties are the government of the state where armed force is used and one or several 

nonstate opposition organisations."  
539 Paul Lowry, ‘Flight from the Fight? Civil War and Its Effects on Refugees’ (2015) Student Publications 1 

https://cupola.gettysburg.edu/student_scholarship/381 accessed 12 April 2024, 1. 
540 Idean Salehyan and Kristian Skrede Gleditsch, ‘Refugees and the Spread of Civil War’ (2006) 60 

International Organization 335, 360; Idean Salehyan, ‘The Externalities of Civil Strife: Refugees as a Source of 

International Conflict’ (2008) 52 American Journal of Political Science 787. 
541 See Chapter 1, Section 1.3.2.2.2. 

https://www.unhcr.org/globaltrends2019/
https://www.ipinst.org/wp-content/uploads/publications/ipi_rpt_unsc_and_civil_war_epub.pdf
https://cupola.gettysburg.edu/student_scholarship/381
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clear that the Security Council played a positive role in eliminating the root causes and building 

peace as a first step for voluntary repatriation in the 1990s and the early 2000s.   

Since the second decade of the 2000s, with the changing political climate and nature of 

civil wars in the world, the UN Security Council could not take an effective role in providing 

peace in civil wars compared to the 1990s, though the concept of civil wars extended to terrorist 

organisations, and they became more destructive542, threatening, and displaced more 

civilians.543 For instance, due to the effect of the Arab Spring conflicts that started in 2011, the 

world refugee number almost doubled in 2018.544 Internationally displaced people due to civil 

war only in Syria reached 6.8 million in 2021, which is more than the population of some 

countries.545 Political instability and conflicts remain in many states affected by the Arab 

Spring. The Council can act when its interests are aligned, as is the case in Africa, whereas the 

Council is hampered and may become sidelined when its interests conflict, as most recently in 

Syria with the veto of Russia and China.546 According to UNHCR, the UN Security Council 

struggles with peace-making, peacekeeping, and peacebuilding in countries with ongoing civil 

wars today.547  

Considering the active refugee-producing conflict zones in the world, most of which are 

between state and non-state armed groups, instead of among states,548 civil war tends to be 

 
542 Yoram Dinstein, Israel Yearbook on Human Rights, Volume 6 (1976) (Brill | Nijhoff 2021). 
543 Sebastian von Einsiedel and others, Civil War Trends and the Changing Nature of Armed Conflict (United 

Nations University Centre for Policy Research 2017) http://collections.unu.edu/view/UNU:6156#viewMetadata 

accessed 22 April 2024 
544 UNHCR, Global Trends: Forced Displacement in 2018 (UNHCR 2019) 

https://www.unhcr.org/globaltrends2018/ accessed 27 April 2024. 
545 UNHCR, Global Trends: Forced Displacement in 2021 (UNHCR 2022) https://www.unhcr.org/media/global-

trends-report-2021 accessed 2 April 2024. 
546 Foreign and Commonwealth Office, The Security Council in the Twenty-First Century: Continuity and 

Change (GOV.UK) https://www.gov.uk/government/publications/the-security-council-in-the-twenty-first-

century-continuity-and-change accessed 27 April 2024. 
547 Filippo Grandi, ‘Statement by the UN High Commissioner for Refugees Filippo Grandi to the Security 

Council’ (UNHCR, 28 April 2025) https://www.unhcr.org/news/speeches-and-statements/statement-un-high-

commissioner-refugees-filippo-grandi-security accessed 1 April 2026.; UNHCR, Global Trends: Forced 

Displacement in 2024 (UNHCR 2025) 6.  
548 See the map at Council on Foreign Relations, ‘Global Conflict Tracker’ https://www.cfr.org/global-conflict-

tracker accessed 28 April 2024. 

http://collections.unu.edu/view/UNU:6156#viewMetadata
https://www.unhcr.org/globaltrends2018/
https://www.unhcr.org/media/global-trends-report-2021
https://www.unhcr.org/media/global-trends-report-2021
https://www.gov.uk/government/publications/the-security-council-in-the-twenty-first-century-continuity-and-change
https://www.gov.uk/government/publications/the-security-council-in-the-twenty-first-century-continuity-and-change
https://www.unhcr.org/news/speeches-and-statements/statement-un-high-commissioner-refugees-filippo-grandi-security?utm_source=chatgpt.com
https://www.unhcr.org/news/speeches-and-statements/statement-un-high-commissioner-refugees-filippo-grandi-security?utm_source=chatgpt.com
https://www.cfr.org/global-conflict-tracker
https://www.cfr.org/global-conflict-tracker
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longer than international war.549  Moreover, the legal personality problem of non-state armed 

groups exacerbates difficulties in measures that can be taken under international law.550 On the 

one hand, the absence of a political will to ensure lasting peace has created permanent instability 

in places where organisational intervention cannot be made from the outside due to the principle 

of non-interference551 in the internal affairs of states and where the Security Council is 

ineffective despite the overall threat to international peace and security. On the other hand, the 

changed nature of civil wars, which are more internationalised552 and can create their own 

economy for rebel and terrorist groups, making them longer and deadlier.553 Therefore, keeping 

peace and stability is more difficult for the international community in new civil wars, even if 

UN peace operations happen in the states.554 Most cases can transform into repeating crises 

producing refugees, such as in Afghanistan and the Democratic Republic of Congo (DRC).555 

Hence, establishing peace and stability and creating the ideal circumstances in the 

country of origin for the repatriation of refugees takes considerable time in the 21st century. 

Today, armed conflicts last for more than 10 years,556  whereas the average displacement 

duration lasts for more than 20 years.557 Prolonged asylum558 in host states has become one of 

 
549 Paul Collier and others, Breaking the Conflict Trap: Civil War and Development Policy (World Bank and 

OUP 2003) 93. 
550 Gus Waschefort, 'Pseudo Legal Personality of Non-State Armed Groups in International Law, The South 

African Yearbook of International Law. 
551 Schindler (n 534). 
552 David E Cunningham, ‘Blocking Resolution: How External States Can Prolong Civil Wars’ (2010) 47 

Journal of Peace Research 115. Internationalised civil war means internal conflicts in which other states 

intervene militarily on one or both sides. 
553 James D Fearon, ‘Why Do Some Civil Wars Last so Much Longer than Others?’ (2004) 41 Journal of Peace 

Research 275. “Research has shown that civil wars in which a major rebel group has access to funds from 

contraband tend to last significantly longer than others.”  
554 von Einsiedel and others (n 527). 4, "The role that the exploitation of “conflict resources” (such as diamonds, 

minerals, timber, coltan, poppy or coca) has played in fuelling and prolonging civil wars has grown through the 

1990s as evidenced in Angola, Sierra Leone, Liberia, the DRC, the CAR, Afghanistan, and Colombia. The 

phenomenon now goes well beyond conflict resources, and the opportunities for making money from trafficking 

and other illicit activities have significantly broadened, as can be seen in Syria, Libya and the Sahel.” 
555 Ibid  6.  
556 Gilbert and Rüsch (n 22). 5, 33. 
557 UNHCR, Global Trends: Forced Displacement in 2015 (UNHCR 2016) 

https://www.refworld.org/docid/57678f3d4.html accessed 16 June 2024. 
558 Gil Loescher and James Milner, ‘Protracted Refugee Situations: Domestic and International Security 

Implications’ (Refugee Studies Centre) https://www.rsc.ox.ac.uk/publications/protracted-refugee-situations-

domestic-and-international-security-implications accessed 16 June 2024; UNHCR, ‘Global Trends Report 2022’ 

https://www.refworld.org/docid/57678f3d4.html
https://www.rsc.ox.ac.uk/publications/protracted-refugee-situations-domestic-and-international-security-implications
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the most complex realities of the 21st century as a result of prevailing conflicts. According to 

UNHCR’s 2022 report, 67% of displacements were in protracted situations.559 Asylum seekers 

generally wait in the host states or refugee camps under unclear conditions for many decades. 

For instance, today, third generation Somalian refugees live in Dadaab Camp, established 22 

years ago in north-eastern Kenya.560 Moreover, Rwandan refugees are resisting returning from 

camps to Rwanda after 27 years, although UNHCR invoked the Cessation Clause on the 30th 

of June 2013, which declared Rwanda safe for its citizens living as refugees who fled the 

country between 1959 and December 1998 across the world to return.561 

Hence, prolonged asylum creates a meaningful and natural challenge for the application 

of voluntary repatriation. According to Zieck, voluntary repatriation loses its practical 

prominence in this century because, for those who remained refugees in the host country for 

generations, the concept of bond with their country of origin naturally weakened over decades 

and, naturally, home becomes the place where they were born and lived for decades.562 

Although the UNHCR keeps voluntary repatriation as the most ideal and desirable solution for 

prolonged asylum situations563, in practice, it is becoming clear that refugees who have been 

granted long-term asylum place little significance on merely returning home as a way to end 

their lengthy exile.564 Thus, Fabos and Brun argue that return should be evaluated according to 

new conditions outside the nation state framework, taking into account the fact that the concept 

 
(UNHCR) <https://www.unhcr.org/global-trends-report-2022>. accessed 16 June 2024, 22:  "Protracted 

situations are defined as those where more than 25,000 refugees from the same country of origin have been in 

exile in a given low- or middle-income host country for at least five consecutive years. 61 This definition should 

be seen as a reflection of the situation as a whole and does not refer to the circumstances of individual refugees."  
559 UNHCR, ‘Global Trends Report 2022’ (n 558). 22. 
560 UNHCR, Protecting Refugees & the Role of UNHCR (n 152) 28. 
561 Zenda, (n 253). 
562 Zieck, ‘The Limitations of Voluntary Repatriation and Resettlement of Refugees’ (n 28), 562-563.   
563 UNHCR, Protracted Refugee Situations: A Discussion Paper Prepared for the High Commissioner’s 

Dialogue on Protection Challenges, Geneva, December 2008 (UNHCR 2008) 

https://www.unhcr.org/uk/media/protracted-refugee-situations-discussion-paper-prepared-high-commissioners-

dialogue accessed 18 June 2024. 
564  Naohiko Omata, ‘The Complexity of Refugees’ Return Decision-Making in a Protracted Exile: Beyond the 

Home-Coming Model and Durable Solutions’ (2013) 39 Journal of Ethnic and Migration Studies 1281, 1295. 
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of home has changed with prolonged asylum.565 

For example, displaced refugees seek asylum in host states for roughly 12 years due to 

the ongoing armed conflict in Syria.566 If a baby of a war refugee who did not change place for 

any reason was born in 2011 and becomes 12 years old, and also has already become a foreigner 

in the country of origin. When the war in Syria is over, which is unknowable, and Syria becomes 

a safe country to return to, voluntary repatriation is not a preferable choice for this child. Zieck 

argues that voluntary repatriation could not be seen as a practical and desirable solution for 

prolonged refugees and their third and fourth generations born and growing up in host states.567 

Therefore, if voluntary repatriation were a sustainable, durable, and desirable solution for this 

child, the refugee system in the 21st  century could not ignore these prolonged asylum situations 

that naturally cause a problem and might make voluntary repatriation out of choice. Gradually 

decreasing voluntary repatriation data is very important as proof for this argument.568 

According to UNHCR data, after 2011, a steady increase has been observed in the number of 

internally and internationally displaced people in line with the increasing civil wars and 

widespread human rights violations around the world; whereas voluntary repatriation rates, 

which have already decreased compared to the 1990s, continue to decrease further.569 

However, this prolonged displacement of large numbers due to prevailing conflicts 

complicates not only the voluntary repatriation but also the application of the other two 

solutions, resettlement and local integration, mentioned in the following title. Moreover, this 

 
565 Anita Fabos and Cathrine Brun, ‘Protracted Refugee Displacement in the Middle East: Making Home in 

Limbo?’ (Middle East Institute, 2016) https://www.mei.edu/publications/protracted-refugee-displacement-
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568 UNHCR, ‘Global Trends Report 2022’ (n 558) 22.; UNHCR, 2003 Global Refugee Trends: Overview of 

Refugee Populations, New Arrivals, Durable Solutions, Asylum Seekers and Other Persons of Concern to 
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situation is severely forcing the capacity of the UNHCR and host states to provide protection.570 

Therefore, considering the scale and dimensions of the problem, overcoming the prolonged 

asylum situations requires urgent and international solidarity with fair burden and responsibility 

sharing in the international community. 

3.2. The Urgent Need for International Solidarity 

From the earliest times when refugees became an international problem for sovereign 

states,571 the need for international solidarity to provide protection and durable solutions for 

refugees has never been more urgent,572 comprehensive and vital in connection with the 

challenge examined above. However, the international community is far behind the expected 

solidarity for refugees in the 21st century. In this unmet expectation of solidarity, the role of the 

highest and most aggressively growing forced displacement rate ever could not be denied. 

Nevertheless, the response of the international community to share this responsibility to provide 

satisfying protection and a sustainable solution creates another essential challenge for the 

application of voluntary repatriation, which is described as the most desirable and ideal one by 

states. 

Today, the number of people forcibly displaced from their home countries in need of 

international protection and durable solutions has more than quadrupled over the past decade 

to reach 108.4 million.573 76 per cent of these were hosted by low and middle income 

countries.574 After the war in Ukraine, although there has been an increase in the number of 

refugees hosted by high income countries575, this does not improve the scenario so far against 

low and middle income countries. For example, after the Syrian crisis, Turkey and Lebanon 

 
570 Loescher, Betts and Milner (n 159).  
571 See Chapter 1, Section 1.2. 
572 Volker Türk and Madeline Garlick, ‘From Burdens and Responsibilities to Opportunities: The 

Comprehensive Refugee Response Framework and a Global Compact on Refugees’ (2016) 28 International 

Journal of Refugee Law 656, 656–57. 
573 UNHCR, ‘Global Trends Report 2022’ (n 558) 22.  
574 Ibid. 
575 Ibid. 
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have hosted ten times and a hundred times as many Syrians per inhabitant as the EU.576 Some 

host states that are generally in the proximity of states of origin creating refugees, such as 

Turkey, Jordan, Lebanon and Bangladesh, have called on the international community to 

collaborate against such a disproportionate burden on their states.577 Moreover, the 1951 

Convention states that: "The grant of asylum may place unduly heavy burdens on 

certain countries, and that a satisfactory solution of a problem of which the United Nations has 

recognised the international scope and nature cannot, therefore, be achieved without 

international cooperation."578 However, the emphasis on solidarity, which was non-binding in 

the preamble of the 1951 Convention, did not create an obligation on states that, unfortunately, 

could not go beyond the due diligence of necessity.  

The fact that, in the 21st century, achieving effective international cooperation has been 

getting worse because of power asymmetries, geography, policy, and increasing mobility due 

to globalisation. States have gradually and drastically tightened their migration policies to the 

detriment of refugees, prioritising their national interests. Increasing xenophobia, financial and 

security hesitations play a vital role in this restriction because prolonged admission of large 

numbers of asylum seekers to a country can have serious and wide-ranging effects for states. 

More recent literature confirms that refugee movements may affect host countries across 

political, security, economic, developmental, social and environmental dimensions.579 

Contemporary evidence presents these effects as highly context-dependent rather than 

uniformly negative.580 The World Bank notes that migration and refugee movements can 

contribute to prosperity when managed well, while empirical studies show that impacts on host 

 
576 Eleni Karageorgiou, ‘Solidarity with/out Borders’ (Refugee Law Initiative Blog, 13 June 2019) 

https://rli.blogs.sas.ac.uk/2019/06/13/solidarity-with-out-borders/ accessed 10 August 2019. 
577 Turk (n 360). 
578 1951 Convention (n 1), Preamble. 
579 Paolo Verme, ‘Theory and Evidence on the Impact of Refugees on Host Communities’ (World Bank Blogs, 

28 March 2023) https://blogs.worldbank.org/en/dev4peace/theory-and-evidence-impact-refugees-host-

communities accessed 1 May 2026. 
580 OECD and European Commission, Indicators of Immigrant Integration 2023: Settling In (OECD Publishing 

2023). 
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communities are mixed and unevenly distributed: some local groups may benefit economically, 

whereas vulnerable workers and already stretched public services may experience additional 

pressure.581 Although the burden approach has been positively changed in recent years582, the 

complexity and uncertainty of forced migration’s effects on states prevent effective protection 

responses and durable solutions.583 

States that are closer to a refugee situation have less possibility to prevent refugees from 

crossing their borders, whether they like it or not. As mentioned in Chapter 2, states are 

obligated to protect against refoulement under the 1951 Convention and customary 

international law.584 And these states are generally middle- and low-income states. However, 

states that are far away, and at the same time most of them have developed, have a plausibility 

to preclude refugees from reaching their borders through various legal and political methods.585 

While this approach plays a restrictive role in resettlement and reintegration, which are 

traditional durable solutions, it creates application pressure on (in)voluntary repatriation. This 

will be explained below under three headings in the form of interlocking rings. 

3.2.1. Resettlement and Third States’ Approach 

Resettlement indicates that it "enables refugees to relocate to another country which has 

agreed to admit them with a legal status ensuring international protection and ultimately 

permanent residence.”586 Moreover, it is described as "a tangible mechanism for burden- and 

responsibility-sharing and a demonstration of solidarity, allowing states to help share each 

other's burdens and reduce the impact of large refugee situations on host countries"587 However, 

 
581 World Bank, World Development Report 2023: Migrants, Refugees, and Societies (World Bank 2023). 
582 Ibid. 
583 Susan F Martin, ‘Forced Migration and Professionalism’ (2001) 35 International Migration Review 226, 226–

27. 
584 See Chapter 2.  
585 Sarah Deardorff Miller, ‘High Hopes: The Global Compact for Refugees and Improving Responsibility 

Sharing’ (Refugee Law Initiative Blog, 27 February 2019) https://rli.blogs.sas.ac.uk/2019/02/27/high-hopes-the-

global-compact-for-refugees-and-improving-responsibility-sharing/ accessed 9 August 2019. 
586 UNHCR, ‘Resettlement’ (UNHCR) <https://www.unhcr.org/what-we-do/build-better-futures/long-term-

solutions/resettlement> accessed 10 July 2023. 
587 GCR (n 11), para 90. 
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there is no formalised international legal framework defining state obligations with regard to 

resettlement.588 The only obligation regarding resettlement under the 1951 Convention is to 

allow refugees to transfer assets to countries of resettlement.589 However, this provision could 

not be interpreted as an obligation on states to offer resettlement.590 This indicates that 

sovereign states preserve the competence to decide whether to offer resettlement, who and how 

many people to resettle, and what status they will have when resettled.591  

Thus, the effective applicability of resettlement as a solution and burden and 

responsibility sharing tool depends on states' policies as a result of their sovereign rights. States 

have demonstrated their competence in reducing resettlement options for refugees since the 

post-Cold War period.592 According to Chimni, the resettlement tendency of the states was 

already restricted by the Excom Conclusions in the 1980s, and resettlement became a less 

preferred solution for the UNHCR.593 In other words, due to states' international and national 

policy preferences in the 1990s, the reluctance for resettlement was institutionalised by 

prioritising voluntary repatriation.594 Therefore, the restrictions on resettlement solutions, 

which have already lost preferability for the developed states, continue despite the increasingly 

urgent need today.  

In the 21st century, relatively few refugees are relocated each year, in large part due to 

reduced government quotas.595 The majority of the resettlement needs have been provided by 

 
588 Ibid 174, 176. 
589 1951 Convention (n 1), art 30 “1. A Contracting State shall, in conformity with its laws and regulations,  

permit refugees to transfer assets which they have brought into its territory, to another country where they have 

been admitted for the purposes of resettlement. 2. A Contracting State shall give sympathetic consideration to the 

application of refugees for permission to transfer assets wherever they may be, and which are necessary for their 

resettlement in another country to which they have been admitted.” 
590 Hathaway JC, The Rights of Refugees under International Law (2nd edn, CUP 2021), 1195-1206. 
591 Meltem Ineli-Ciger, ‘Is Resettlement Still a Durable Solution? An Analysis in Light of the Proposal for a 

Regulation Establishing a Union Resettlement Framework’ (2022) 24 European Journal of Migration and Law 

27-28. 
592 See Chapter 1, Section 1.3.2.2. 
593 Chimni, ‘From Resettlement to Involuntary Repatriation’ (n 13). 
594 Ibid 93. 
595 Benedicta Solf and Katherine Rehberg, ‘The Resettlement Gap: A Record Number of Global Refugees, but 

Few Are Resettled’ (migrationpolicy.org, 20 October 2021) <https://www.migrationpolicy.org/article/refugee-

resettlement-gap>. accessed 16 June 2024. 
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"traditional" resettlement states such as Australia, the US and Canada.596 Even while the 

number of persons arriving for resettlement increased in 2022, they still only made up 7% of 

the expected 1.5 million people who needed relocation globally.597 Therefore, resettlement 

quotas of countries are proportionally decreasing inversely with the increasing rate of refugees 

in the world. Moreover, it shows that the resettlement gap cannot be closed by raising quotas 

and government promises alone, without creating any obligation on states.598 

Moreover, this restrictive approach of the states causes not only insufficient figures for 

resettlement places but also policies that make it controversial to reach a durable solution by 

resettlement. Traditionally, resettled refugees are given permanent residency with the 

possibility of obtaining citizenship later.599 According to Long, the goal of durable solutions is 

to provide refugees access to efficient citizenship, whether that citizenship is in their country 

of origin or in a third state.600 However, states providing resettlement to refugees raised various 

categories restricting access to permanent residency and citizenship, such as subsidiary 

protection proposals for resettlement in the EU and ‘humanitarian parole’ for Afghans in the 

U.S.601 

Furthermore, third countries, which may be resettlement countries or indirectly asylum 

countries, actively prevent people from requesting asylum.602 The issue of irregular 

 
596 UNHCR, ‘Frequently Asked Questions about Resettlement’ (2013) 

<https://www.refworld.org/pdfid/4ac0d7e52.pdf> accessed 11 July 2023. p.6-7,  
597 UNHCR, ‘Global Trends Report 2022’ (n 558). 39-40. 
598 Solf and Rehberg, (n 595). 
599 Ineli-Ciger, (n 591) 27. 
600 Long, The Point of No Return: Refugees, Rights, and Repatriation  (n 36). 232. 
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602 Victoria Rietig, ‘Why the Resettlement of Refugees Is Unpopular But Necessary | DGAP’ (2021) 

<https://dgap.org/en/research/publications/why-resettlement-refugees-unpopular-necessary>. accessed 16 June 
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migration,603 which can also include refugees, victims of trafficking604, or unaccompanied 

migrant children605, is becoming increasingly severe in today's transnational environment, as 

populations can be mobilising on a global scale via illegal ways such as smuggling.606 The most 

crucial factor that distinguishes refugees from other irregular migrants is that states are 

internationally responsible for protecting refugees and not forcing their return where they face 

persecution.607 Therefore, in order to prevent a refugee flow from their borders, far-off states 

improve some controversial externalisation policies in the context of the human rights of 

refugees, such as building barriers to entry, involving fences, readmission agreements and visa 

requirements, strict interdiction policies and other restrictions, each of which can be a thesis 

topic in its own.  

For instance, the EU readmission cooperation with third countries, such as the EU-

Turkey deal and the EU-Libya agreement.  According to these collaborations, neighbours of 

irregular migration routes in the Mediterranean, such as Italy-Libya and Greece-Turkey, are 

obliged to prevent irregular migrants, mostly asylum seekers, from reaching the heartland of 

Europe, even though they constitute human rights violations for refugees. According to 

Karageorgiou, the EU instrumentalises peripheral EU countries and third countries to share 

refugee protection responsibility. Moreover, EU politicians agreed that border control 

 
603 Irregular migration – Movement of persons that takes place outside the laws, regulations, or international 

agreements governing the entry into or exit from the State of origin, transit or destination. 

Note: Although a universally accepted definition of irregular migration does not exist, the term is generally used 

to identify persons moving outside regular migration channels. The fact that they migrate irregularly does not 

relieve States from the obligation to protect their rights. 
604 See  Marija Jovanovic (ed), State Responsibility for ʻModern Slaveryʼ in Human Rights Law: A Right Not to 

Be Trafficked (Oxford University Press 2023); Ryszard W Piotrowicz, ‘The Smuggling of Migrants and the 

Trafficking in Persons’ in Vincent Chetail and Céline Bauloz (eds), Research Handbook on International Law 

and Migration (Edward Elgar 2014) 132-47. 
605 See Idil Atak and others, ‘“Migrants in Vulnerable Situations” and the Global Compact for Safe Orderly and 

Regular Migration’ (15 February 2018) <https://papers.ssrn.com/abstract=3124392>. accessed 26 June 2024. 
606 Smuggling means “Smuggling of migrants” shall mean the procurement, in order to obtain, directly or 

indirectly, a financial or other material benefit, of the illegal entry of a person into a State Party of which the 

person is not a national or a permanent resident;” Protocol against the Smuggling of Migrants by Land, Sea and 

Air, supplementing the United Nations Convention against Transnational Organized Crime (adopted 15 

November 2000, entered into force 28 January 2004) 2241 UNTS 507, art 3(a). 
607 1951 Convention (n 1), art 33. 
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cooperation is effective in combating human smugglers and traffickers who exploit human 

rights.608  However, any attempt to stop human smuggling faces a further challenge because 

there is no safe or legal alternative available to refugees who are forced to migrate illegally in 

order to escape a well-founded fear of persecution.609 Therefore, it is another research topic 

how to apply the right-based risk analysis for the return of illegal migrants, including most 

probably refugees.610 

While ECtHR evaluated operations of search and rescue (SAR) services of coastal states 

as a violation of Article 3 prohibition on inhuman and degrading treatment611In some cases, the 

court decided on the responsibility of states due to a violation of the principle of non-

refoulement.612 According to the missing migrants project of IOM, 27.633 migrants, including 

people seeking asylum, have been recorded as missing since 2014 in the Mediterranean Sea.613 

The latest tragedy resulted in the sinking of a fishing vessel carrying an estimated 400-750 

irregular migrants from Libya to Italy on 15.06.2023.614 

 
608 Amnesty International European Institutions Office, ‘EU-Libya: EU’s Migration Cooperation with Libya Is 

“Morally Bankrupt” and Amounts to Complicity in Violations’ (7 July 2025) https://www.amnesty.eu/news/eu-

libya-eus-migration-cooperation-with-libya-is-morally-bankrupt-and-amounts-to-complicity-in-violations/ 

accessed 3 August 2025.  
609 John Morrison, FMO Research Guide: Human Smuggling and Trafficking (Refugee Research Network) 3 
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610 Ryszard Piotrowicz and Conny Rijken, ‘Article 16: Repatriation and Return of Victims’ in Anne T Gallagher 

and others (eds), The International Law of Human Trafficking / or relevant edited commentary title, if different 

(Edward Elgar 2020) https://www.elgaronline.com/edcollchap-

oa/edcoll/9781788111553/9781788111553.00028.xml accessed 4 June 2025.  
611 Safi and Others v Greece App no 5418/15 (ECtHR, 7 July 2022).; 

Sofia Galani, ‘Human Rights Obligations in Maritime Search and Rescue’ (2025) 74(1) International and 
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Talk! (25 October 2019) https://www.ejiltalk.org/the-ecthr-on-disembarkation-of-rescued-refugees-and-
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Another externalisation policy from the US has been refusing to admit asylum seekers 

at its southern border, forcing them to stay in Mexico or go back to Central America.615 

Washington has used all of its diplomatic and economic powers, including the threat of trade 

penalties and the loss of aid from its southern neighbours, to carry out this externalisation 

policy.616 According to Crisp, closing borders has actually prompted refugees to embark on 

perilous treks with the assistance of people smugglers, traffickers, and dishonest government 

officials. 617 Therefore, seeking asylum in a third country turns into another conflict for refugees 

under the shadow of international crimes in the current conjuncture of the world.  

In fact, on the one hand, prohibiting refugees from entering the territory of a state that 

could offer international protection poses issues with regard to the right to asylum, the principle 

of non-refoulement, and related rights, such as the right to leave a country, right to life and 

socio-economic rights, which are very limited in most of the developing host states.618 On the 

other hand, the ongoing restrictive resettlement policy of states and increasing externalisation 

methods to prevent people from seeking asylum in third countries leave developing neighbour 

host states physically alone with a large number of prolonged asylum seekers.  

3.2.2. Local Integration and Host States’ Approach 

Local integration implies the belief that “in cases where repatriation is not an option, 

finding a home in the country of asylum and integrating into the local community could offer a 

durable solution to their plight and the chance to build a new life.”619 Contrary to resettlement 

and repatriation, local integration is included in the main text of the 1951 Convention as “The 

Contracting States shall, as far as possible, facilitate the assimilation and naturalisation of 

 
615 Annick Pijnenburg, ‘Externalisation and the Socio-Economic Rights of Refugees: What Are the Obligations 

of Destination States?’ (Refugee Law Initiative Blog, 27 September 2022) 
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refugees. They shall in particular make every effort to expedite naturalisation proceedings and 

to reduce as far as possible the charges and costs of such proceedings.”620 However, it does not 

give any obligation to states regarding solutions, considering the 1951 Convention's primary 

concern is the protection of refugees in host countries.621 It demonstrates the clear tendency 

towards the integration (and eventual assimilation) of the refugee in the host state, even though 

it does not specifically address any solutions.  

Therefore, similar to offering resettlement, applying local integration depends on the 

sovereign decision of host states.622 States are only responsible for principles of human rights 

law, ratified treaties such as the 1951 Convention and other international refugee law 

instruments.623Although local integration is directly linked with the permanent settlement, and 

is eventually granted nationality in their current country of asylum624, it includes complicated 

and gradual processes with legal, economic, social and cultural dimensions. 625 Considering the 

sharply increasing asylum needs worldwide for a long time due to the ongoing armed conflicts 

and unfair burden and responsibility sharing for the protection of refugees mentioned above, 

this situation creates an unexpected and undesirable burden that can likely create financial, 

social and safety problems in the neighbouring states to the country of origin, which are hosting 

70% of the world's refugees.626  

According to the 2022 UNHCR Global Trends, 76% of world refugees were hosted by 

low- and middle-income countries in the proximity of their country of origin, whereas 20% of 

 
620 1951 Convention (n 1), art 34. 
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Conflict Refugee Returns (RAND Corporation, RR-A1327-1, 2021) 
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the total have enjoyed asylum in the least developed countries.627 At the end of 2022, an 

estimated 23.3 million refugees and other people in need of international protection were in a 

protracted situation.628 Now, host states' demography has been reshaped with prolonged 

asylum. For other examples, 1 in 6 of the island of Aruba's population consists of forcibly 

displaced people, generally from Venezuela; 1 in 15 of Jordan's population belongs to forcibly 

displaced people who are primarily Syrians and Palestinian refugees.629 This injustice in 

international responsibility-sharing negatively affects the reintegration of prolonged asylum 

seekers. 

On the one hand, host states already have limited resources for their citizens and have 

been avoiding legal reintegration policies for high numbers of asylum seekers in their territories. 

According to Long, developing states are reluctant to accept local integration of refugees as a 

formal solution because they believe that granting citizenship to even long-term refugees would 

give them the right to make new demands on scarce state resources, potentially igniting new 

conflicts with existing citizen groups.630 Arendt argues that refugee status gives only “the right 

to have rights”631 in another country. In actual fact, even access to fundamental rights is not 

straightforward for refugees in host states. Even the protection of refugees, regulated by human 

rights principles and international conventions, is extremely problematic in host states over this 

prolonged duration. Thus, let alone local integration, granting of fundamental rights for 

reasonable international protection is limited by the capacity, will and policy of the host states. 

Although de facto reintegration can be inevitable for prolonged asylum for 10-20 years, 

providing formal rights and citizenship as an appearance of de jure reintegration is not 

 
627 Ibid 22. 
628 Ibid. 
629 Ibid 2. 
630 Katy Long, ‘Rethinking “Durable” Solutions’ in Elena Fiddian-Qasmiyeh, Gil Loescher, Katy Long and 

Nando Sigona (eds), The Oxford Handbook of Refugee and Forced Migration Studies (OUP 2014) 481. 
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granted.632 Therefore, even if refugees stay in the host states long-term, accessing fundamental 

rights can still be problematic.  

Increasing in number, reaching approximately 5.9 million Palestinian refugees633, 

“become the World’s permanent refugees” since 1948.634 Refugee status across generations 

creates an obstacle for these people to reach their rights. Living in host states for more than 60 

years does not solve the Palestinians' problem of getting requests in host States, even if local 

integration is naturally achieved.635 Even though in the past, UNRWA supported Palestinian 

refugees' life and ratified the Casablanca Protocol, including full residency rights, the right to 

movement and the privilege to work equally with citizens, host states de facto continue adopting 

restrictive policies highlighting the Palestinian identity and refugee status of these people rather 

than adopting resettlement or naturalisation policies.636 Therefore, return is always preferable 

for Palestinian refugees in neighbouring countries, although it looks like another complex area 

needs to be solved.637 Meanwhile, despite the prolonged refugee situation, the naturalisation 

problem is not the only problem for Palestinian refugees in poor-income host states, but also 

for various prolonged refugees coming from different countries and staying in developing or 

developed countries. 

Furthermore, whether children of refugees born in host states can be granted citizenship 

due to their birth in host states is an ongoing discussion in European host states such as the 
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Netherlands, Greece, and Italy.638 Although the application of human rights developed in these 

countries has taken migration, including refugees, their attitude regarding local integration has 

remained restricted over the years.639 Even if refugees have stayed in a host country across 

generations and kids born in host states are automatically located in social integration, these 

kids cannot reach equal rights just like citizens due to their historical refugee background. 

Therefore, this situation demonstrates that host states are reluctant to legally naturalise refugees 

regardless of the economic and democratic conditions of host states.  

On the other hand, avoiding legal reintegration policies for large-scale asylum seekers 

in host states causes policies against human dignity and safety. For example, Turkey continues 

to keep the geographical reservation for asylum requests outside of Europe, and Syrian or 

Afghan refugees remain for more than ten years, ineligible for different types of status and 

limited access to fundamental rights such as the right to work.640  The fact that refugees are 

forced to work for cheaper wages in order to be self-sufficient causes a social conflict in 

developing countries. Syrians claim they are exploited by employers, while workers in Lebanon 

and Jordan claim Syrians have lower wages.641 For instance, the massive number of Syrian 

refugees still strive to live below the extreme poverty line in Lebanon, facing a big economic 

crisis and have had, rather than reached, other fundamental human rights such as the right to 

work, health, and education.642  Another stunning example is the Rohingya refugees living in 

 
638 Migration Policy Centre, ‘How Status Matters? Economic Integration and Citizenship Inclusion’ (European 

University Institute, 2022) https://www.eui.eu/events?id=549170 accessed 10 February 2024. 

Victoria Donnaloja, ‘Italians Support Citizenship for Migrants’ Children (Ius Soli), Conditionally’ (Global 

Governance Programme, 28 July 2022) https://globalgovernanceprogramme.eui.eu/italians-support-citizenship-

for-migrants-children-ius-soli-conditionally/ accessed 6 February 2024. 
639 Ibid. 
640 Izza Leghtas, Insecure Future: Deportations and Lack of Legal Work for Refugees in Turkey (Refugees 

International 2019) https://www.refugeesinternational.org/reports-briefs/insecure-future-deportations-and-lack-

of-legal-work-for-refugees-in-turkey/ accessed 19 February 2024. 
641 UNHCR, Vulnerability Assessment Framework: Socio-Economic Survey of Refugees in Host Communities in 

Jordan (UNHCR, June 2024); World Bank, Lebanon Poverty and Equity Assessment 2024: Weathering a 

Protracted Crisis (World Bank 2024); ILO, ‘ILO Response to Syrian Refugee Crisis in Jordan and Lebanon’ 

(ILO, 2023). 
642 UN News, ‘Conditions of Syrian Refugees in Lebanon Worsen Considerably, UN Reports’ (23 December 

2015) https://news.un.org/en/story/2015/12/518882 accessed 19 October 2024. 

https://www.eui.eu/events?id=549170
https://globalgovernanceprogramme.eui.eu/italians-support-citizenship-for-migrants-children-ius-soli-conditionally/
https://globalgovernanceprogramme.eui.eu/italians-support-citizenship-for-migrants-children-ius-soli-conditionally/
https://www.refugeesinternational.org/reports-briefs/insecure-future-deportations-and-lack-of-legal-work-for-refugees-in-turkey/
https://www.refugeesinternational.org/reports-briefs/insecure-future-deportations-and-lack-of-legal-work-for-refugees-in-turkey/
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Bangladesh. Thousands of Rohingya refugees have been relocated from Cox's Bazaar Camp to 

Bhasan Char in the Bay of Bengal since February 2020643, even though the warning of human 

rights groups regarding the inconvenient and naturally risky conditions for human life on the 

islands644 and press statements of the UN, including apparent hesitation about the voluntary 

movement of refugees and accessing rights and services on the island, in addition to the freedom 

of movement. 645  

Considering the meaning of durable solution indicates that ‘refugees can live in safety 

and with dignity, not subject to arbitrary expulsion, discrimination, or alienation.’646 local 

integration can be described as "forgotten"647 and legally “forbidden” 648 solution for refugees 

in host states.  Given that, the interrelated reluctance of resettlement and local integration based 

on the burden and responsibility sharing problem puts refugees in a deadlock under the 

deprivation of human rights during the prolonged refugee period. Khan and Ziegler explain that 

the socio-political reality is that many refugees are caught in a cycle of extended relocation with 

no "durable" solution in sight and no way to effectively integrate into their host nations on a 

legal, economic, or social level.649  

The UNHCR Executive Committee issued a Conclusion on Local Integration in 2005 

but used the occasion to repeat the hierarchy of solutions since 1980s, as it did so by affirming: 

“ that voluntary repatriation, local integration and resettlement are the traditional durable 

 
643 Hanh Nguyen and Themba Lewis, ‘Bhasan Char and Refugee “Warehousing”’ The Diplomat (2022) 

https://thediplomat.com/2022/02/bhasan-char-and-refugee-warehousing/ accessed 19 October 2024.  
644 Ruma Paul and Poppy McPherson, ‘Bangladesh, against Objections, Set to Move Rohingya Refugees to 

Remote Island’ Reuters (2 December 2020) https://www.reuters.com/article/bangladesh-rohingya-

idUSKBN28C2DS accessed 20 October 2024. 
645 Louise Donovan, ‘United Nations Statement on the Relocation of Rohingya Refugees to Bhasan Char’ 

(United Nations Bangladesh, 2020) https://bangladesh.un.org/en/103285-press-statement accessed 21 October 

2024. 
646 Goodwin-Gill, McAdam and Dunlop (n 10). 
647 Karen Jacobsen, ‘The Forgotten Solution: Local Integration for Refugees in Developing Countries, Karen 

Jacobsen’ (UNHCR, 2001) <https://www.unhcr.org/media/forgotten-solution-local-integration-refugees-

developing-countries-karen-jacobsen>. accessed 21 October 2024. 
648 Hovil (n 632) 488. 
649 Fatima Khan and Reuven Ziegler, ‘Refugee Naturalization and Integration’ in Cathryn Costello, Michelle 

Foster and Jane McAdam (eds), The Oxford Handbook of International Refugee Law (OUP 2021) 1062. 
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solutions, and that all remain sustainable and important responses to refugee situations; 

reiterat[ed] that voluntary repatriation, in safety and dignity, where and when durable, remains 

the most preferred solution in the majority of refugee situations; [and noted] that a combination 

of solutions, taking into account the specific circumstances of each refugee situation, can help 

achieve lasting solutions.”650 This conclusion is very crucial to demonstrate the attitude of 

nation states toward solutions for refugees in the 21st century.  

Most importantly, this situation can open up the space for the practice of early 

repatriation to reduce the physical burden on host states and the need for burden and 

responsibility sharing for third states.651 Therefore, the inability of resettlement and 

reintegration to be implemented enough to provide a durable solution and unfair burden and 

responsibility sharing for the protection of refugees has brought (in)voluntary repatriation from 

a desirable to a necessary solution for refugees and host states. 

3.2.3. Repatriation: Not Voluntary But Necessary 

The general understanding of voluntary repatriation of refugees is "the assisted or 

independent departure to the country of return based on the will of the returnee and his/her 

informed decision to return…carried out in conformity with obligations deriving from 

applicable international instruments."652As already clarified in detail under Chapter 2, the legal 

framework of voluntary repatriation has been shaped by the UNHCR's standards, which have a 

soft law character.653 Accordingly, in the 1951 Convention, there is an essential link between 

voluntariness in refugee repatriation and refugee protection, because forced repatriation of 

refugees would result in refoulement, which is forbidden under IRL, IHL and IHRL.654 

 
650 Executive Committee Conclusion No. 104 on Local Integration (2005). 
651 Chimni, ‘From Resettlement to Involuntary repatriation’ (n 13). 
652 Council of the European Union, 12 October 2005, 2683rd Council Meeting, conclusions on justice 

and home affairs, Luxembourg, 

<http://www.europarl.europa.eu/oeil/resume.jsp?id=5247082&eventId=915645&backToCaller=NO&la 

nguage= en>, accessed 19 October 2024, paras 1-3. 
653 See Chapter 2. 
654 Ibid. 
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Therefore, the fact that refugees volunteer for return shows that they consent to enjoy the right 

of return. This consent is mandatory for states to avoid the responsibility of nonrefoulement.655 

Otherwise, the return of refugees would be unlawful. Moreover, voluntariness is declared by 

the UNHCR as a sustainability criterion for refugees' return.656 

Although the UNHCR Handbook determines 'the absence of any physical, 

psychological or material pressure. . . which pushes the refugee to repatriate',657 in practice, 

voluntariness of refugees for large-scale repatriations has been the controversial missing piece 

of the jigsaw puzzle since the 1980s.658 However, the complex conditions of the 21st  century 

analysed above negatively affect the legality and sustainability of voluntary repatriation more 

than ever due to permanent refugee situations and unfair responsibility and burden sharing, so 

much so that this situation has become a legal threat to the existence of the international refugee 

protection system, whose legal history dates back nearly a century, rather than the practical 

applicability of voluntary repatriation.  

Voluntary repatriation, by its nature, is eventually more problematic to implement than 

other solutions due to the international protection needs of refugees,659 however internationally, 

it has kept its priority as an ideal solution for states for more than forty years.660 However, the 

fact that returns are preferred as a durable solution by the states prioritising their interests661 

does not make it a desirable, sustainable, and most importantly, lawful solution for refugees. 

As analysed in detail above, new conflicts and instability concepts of the 21st century tend to 

 
655 Takahashi (n 24). 
656 Ibid. 
657 UNHCR, Voluntary Repatriation Handbook (n 230). 
658 Chimni, ‘From Resettlement to Involuntary repatriation’ (n 13); Zieck, ‘The Limitations of Voluntary 

repatriation and Resettlement of Refugees’ (n 28); Long, The Point of No Return: Refugees, Rights, and 

Repatriation  (n 36).; Mostafa S. Selim, Treading a Fine Line: "Voluntary repatriation "between being a Durable 

Solution for Refugees in Theory and a Way to Circumvent Non-refoulement in Practice, International Journal of 

Doctrine, Judiciary and Legislation, Volume 2, Issue 2, 2021, Pages (557 - 573); Gerver, Mollie (2016) Refugee 

repatriation and the problem of consent. British Journal of Political Science. ISSN 1469-2112; Long, 

‘Rethinking “Durable” Solutions’ (n 630) 
659 Zieck, UNHCR and Voluntary repatriation of Refugees: A Legal Analysis (n 14). 
660 Goodwin-Gill, McAdam and Dunlop (n 10). 
661  Long, ‘Rethinking “Durable” Solutions’ (n 630). 
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last decades and being a refugee became a permanent status in practice.662 On the prolonged 

refugee side, generation by generation, it makes the repatriation option as a durable solution not 

possible nor desirable.663 'Home' changes the de facto meaning in the developing host country. 

In contrast, they lack adequate protection, including fundamental human rights, due to the 

inapplicability of resettlement and local integration, due to the sovereign rights of states.  

On the developing host states’ side, which is reluctant to de jure local integration, is at 

the end of its patience under the unfair responsibility-sharing conditions to make repatriation 

voluntary for refugees despite international law. As the ongoing root causes in the country of 

origin do not allow repatriation to be durable for refugees, the voluntary repatriation rate has 

been reduced. In 2022, only 339,300 of 35.3 million refugees made voluntary returns to their 

38 countries of origin,664 a reduction of 90,000 or 21% from the year before.665 Returnees were 

notably from South Sudan and Syria, which are still refugee-producing states due to unstable 

conditions. These repatriations were facilitated by the UNHCR.666 Therefore, the sustainability 

and legality of the currently limited repatriations are in doubt, whether repatriations happened 

by pushing overburdened host states or by voluntary decisions of refugees. According to Tong 

and others, given the enormous barriers to local integration in asylum-seeking nations, 

voluntariness from the perspective of refugees appears to be nothing more than a collection of 

unsatisfactory possibilities in a setting of limited choice.667 

Therefore, refugees necessarily choose less harmful options between two bad scenarios, 

between the host and origin countries, under pressure from the host state. According to the 1951 

Convention, repatriation of refugees is necessary when the cessation clause is applicable, 

 
662 Zieck, ‘Reimagining Voluntary Repatriation’ (n 29); Feitsma (n 394) 296. 
663 Zieck, ‘The Limitations of Voluntary repatriation and Resettlement of Refugees’ (n 28). 
664 UNHCR, ‘Global Trends Report 2022’ (n 558). 38. 
665 UNHCR, ‘Global Trends Report 2021’ (n 529). Para 9. 
666 UNHCR, ‘Global Trends Report 2022’ (n 558). 38-39. 
667 Katie Tong and others, ‘ES/2022/04 Evaluation of UNHCR’s repatriation Programmes and Activities 2015–

2021’ (UNHCR, May 2022) <https://www.unhcr.org/media/es-2022-04-evaluation-unhcrs-repatriation-

programmes-and-activities-2015-2021> , accessed 19 October 2024. 



143 
 

depending on a significant change in the country of origin due to the end of temporary status.668 

However, today, there are situations where repatriation is compulsory and illegally enforceable 

by host states that are unable in practice to cope with the overburdened responsibility, making 

repatriation of refugees necessary for them. According to one of the latest evaluations of 

repatriation programmes between 2015 and 2021, many refugees found it more challenging to 

see return as a sustainable or desirable option due to the lengthening of crises and the rapidly 

rising migratory flows in the second half of the previous decade, which has put a strain on host 

countries around the world and frequently led to increased pressure on refugees to return 

home.669 

Lebanese President Aoun's statements exemplify the reason for hesitation: 'Lebanon 

will continue to work to ensure the return of Syrian refugees to safe areas in Syria, and we will 

not wait for a political solution to the Syrian crisis as it may take long.'670 This statement 

dramatically demonstrates the tendency of a host state where displaced people make up one-

seventh of the country's population, to apply involuntary repatriation due to unfair burden and 

responsibility sharing. Therefore, the sustainability and legality of the currently limited 

repatriations are questionable, whether repatriations happened via pushing overburdened host 

states or voluntary decisions of refugees to unstable States that continue to create refugees. 

Moreover, host states can legally make a consent illusion to eliminate responsibility for 

refoulement in practice. Namely, on 21 June 2022, the European Court of Human Rights 

(ECtHR) held that there was a violation of Article 3 by Türkiye, which hosted nearly 3.6 million 

refugees, the largest population worldwide, despite the voluntary return form signed by the 

 
668  1951 Convention, art 1C(5);Hathaway, ‘The Meaning of repatriation’ (n 24). 
669 Tong (n 667). 
670 ʻLebanese President Pledges Safe Return of Syrian Refugeesʼ Arab News (26 February 2019). Similarly, the 

Russian ambassador in Lebanon stated that repatriation ʻshould be implemented regardless of political 

differences and without linking it directly to a political settlementʼ; Samar Kadi, ʻSyrian Refugeesʼ repatriation a 

Slow, Long-Term Processʼ MEO (29 December 2018). A variant of this theme simply denies that the refugees 

concerned need international protection; Patrick Wintour, ʻThousands of Syrian Refugees Could Be Sent Back, 
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applicant; they argued that they were obliged to sign under inhuman detention conditions.671 

However, voluntariness is the most important condition for sustainable repatriation 

according to the UNHCR.672 Black and Gent argue that establishing the conditions for raising 

voluntariness is practically tricky, especially in post-conflict situations.673 Therefore, UNHCR 

clarifies the main elements under the 4Rs Program as reintegration, rehabilitation and 

reconstruction following repatriation to provide sustainability after the voluntary return.674 

Moreover, UNHCR calls for high-level global cooperation in every phase of voluntary 

repatriation to achieve sustainable voluntary repatriation before, during and after the return.675 

Nevertheless, as discussed in Chapter 1, the UNHCR cannot play an influential role in providing 

states' cooperation due to its internal and external limitations in practice.676 

This kind of involuntary repatriation, as a safe return example, before the country-of-

origin conditions are suitable for return, includes a risk of producing a refugee cycle in the same 

geography, which makes refugees permanent and repatriation temporary. Crossing borders in 

safety and dignity itself is not a solution to end the refugee cycle without providing a stable life, 

including access to meaningful rights in the country of origin.677 For instance, Afghanistan, 

which is the case for voluntary repatriation, is still one of the major countries producing 

 
671 Akkad v Türkiye App no 1557/19 (ECtHR, 21 June 2022): "The case concerns a Syrian national who had been 

living in Türkiye since 2014 under a temporary protection status. In 2018, when trying to enter Greece, he was 

apprehended by the Turkish authorities and deported to Syria two days later without being able to take any 

action against this return decision. The applicant claimed that, during the bus journey of approximately twenty 

hours, he and the twelve other Syrians were handcuffed in pairs. According to his account of the events, 

immediately after crossing the border, he was apprehended by two armed militants of the Al-Nusra organisation, 

blindfolded, interrogated and beaten. According to the applicant, at the Turkish border with Syria, he was 

obliged to sign some documentation without being aware of its content, which later transpired that one of these 

documents was a voluntary return form." ECtHR Akkad v. Türkiye: Court finds a violation of Articles 3, 5 and 

13 of the Convention for expulsion to Syria https://elenaforum.org/ecthr-akkad-v-turkey-court-finds-a-violation-

of-articles-3-5-and-13-of-the-convention-for-expulsion-to-syria/ (21 June 2022) 
672 UNHCR, Voluntary Repatriation Handbook (n 230); Zieck, ‘Voluntary repatriation: Paradigm, Pitfalls, 

Progress’ (n 27). 
673 Richard and Gent, (n 350) 15-38. 
674 UNHCR, Repatriation and Reintegration Handbook (n 229). 
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676 Zieck, ‘Reimagining Voluntary repatriation’ (n 29) 
677 Long, The Point of No Return: Refugees, Rights, and Repatriation (n 36). Kosher and Black, (n 279) 13. 
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refugees due to the country's instability.678 Today's pushback attempts by host states show that 

voluntary repatriation is still seen as a matter of international policy rather than international 

law concerning refugees.679 

Ironically, 21st century conditions demonstrate that voluntary repatriation, which had to 

take place against its nature owing to the effect of unfair burden and responsibility sharing, 

needs international cooperation to be sustainable and permanent. Lacking international 

solidarity under these urgent and complex conditions keeps voluntary repatriation a legal dream 

to provide durable solutions for refugees. There is an urgent need to rethink voluntary 

repatriation under both moral and legal grounds, given the complex nature of the 21st century. 

The example of Denmark shows exactly why this is necessary: even states with humanitarian 

reputations may adopt restrictive return policies when left to self-interest alone, like the forced 

return attempt of Denmark for Syrian refugees.680 A solidarity obligation would therefore seek 

to discipline self-interest by linking return to conditions of safety, dignity and sustainability. 

Therefore, this situation creates a need to rethink voluntary repatriation on moral and legal 

grounds of international solidarity, given the complex nature of the 21st century. 

 

 

 

 

 

Conclusion  
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Although voluntary repatriation is the cornerstone of the international protection system 

for refugees, its legal framework681 is a soft law character that does not impose responsibility 

on the states, and UNHCR's institutional inadequacies682 in implementing significant standards 

to achieve effective voluntary repatriation as a durable solution constitute the main challenge 

of voluntary repatriation. However, the conditions of the 21st century, which are becoming more 

chaotic for refugees every day, have made voluntary repatriation more problematic to enforce 

by law. This situation is based on two complex factors when compared to previous periods of 

voluntary repatriation.683 

First, voluntary repatriation is not durable according to IRL because political and legal 

peace is not achievable in the 21st century due to complex ongoing armed conflicts and political 

instability. This situation generally causes an increasingly large-scale wave of forced migration 

and long-term asylum-seeking in neighbouring developing countries. Second, reluctance to 

share responsibility internationally in the refugee context, and the face of rapidly increasing 

immigration waves, creates an overburden on host states to develop a permanent solution in 

prolonged refugee situations and to provide adequate protection. Overall, these complicated 

conditions of the 21st century create pressure on the necessary repatriation of refugees, even 

when the conditions are insufficient to return due to the legal inapplicability of resettlement to 

a third country and local integration in host states.  

However, only crossing the borders with safety and dignity without a sustainable 

environment and voluntariness does not go beyond creating another refugee cycle in the future. 

Moreover, providing sustainability criteria in the country of origin, which makes voluntariness 

possible and repatriation permanent, needs global cooperation. Therefore, the absence of 

international solidarity makes repatriation temporary and refugee permanent. In other words, 

 
681 See Chapter 2. 
682 See Chapter 1.  
683 See Chapter 1. 
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the conditions of the 21st century make repatriation ineffective and shake the foundation of 

crucial codes of the international protection system.  

Under the 21st century refugee phenomena, effective voluntary repatriation is not only 

a solution for refugees but also for states, which struggle to prevent refugees from reaching 

their borders and are reluctant to integrate them after they arrive. Therefore, according to the 

international law of refugee repatriation, where the sovereign rights of states precede the human 

rights of refugees, it is an essential period in which states must accept the obligation that they 

are obliged to cooperate to ensure the effective voluntary return of refugees. Effective 

international burden and responsibility sharing should be necessary for the international 

community, whose preference is voluntary repatriation as the ideal solution since 1980, to make 

repatriation voluntary for refugees to reach a sustainable solution by utilising the law.  

Therefore, this chapter argues that voluntary repatriation legally needs a system that will 

enable international solidarity, from the resolution of root causes to the provision of 

reintegration in the changed nature of the refugeehood of the 21st century. Otherwise, the 

international community would sharply continue to face chronic refugee cycles; refugees would 

permanently continue to suffer from a lack of access to fundamental human rights for their 

whole lives. Last and most importantly, it looks like the only chance for international refugee 

law to overcome anxiety about the codes of the global protection system. 
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Chapter 4. Voluntary Repatriation in Practice 

Introduction 

Voluntary repatriation, which, if successfully implemented, has the potential to provide 

sustainable and durable solutions for the great majority of forcibly displaced people worldwide, 

has remained the most desirable durable solution in the international community over the 

years.684 However, it is not a well-functioning solution as one would expect, despite the GCR, 

which is a significant step towards strengthening global solidarity and aiming for the effective, 

voluntary repatriation of refugees.685  For instance, only 404,000 of 36.4 million refugees 

voluntarily returned in the first half of 2023.686 It is not a big surprise that the voluntary 

repatriation rate is so low, considering the 21st century's escalating and ongoing armed conflicts 

and human rights violations, which often result in large-scale refugee movements and 

prolonged situations in the world.687 

Chapter 4 illustrates the issues of voluntary repatriation that need to be addressed, 

utilising case studies of Somalia and Afghanistan. It offers a valuable opportunity to assess the 

practical implications of the discussions in the previous chapters. For example, the questions of 

whether the legal standards set out in Chapter 2 can be implemented in practice, to what extent, 

and how it is possible to overcome in practice the challenges of the 21st century, as examined 

under Chapter 3, and how effective the GCR analysed in Chapter 5 is to support voluntary 

repatriation will be discussed through these examples. Hence, a critical investigation of case 

studies will shed light on the shortcomings of the legal framework, the successes and failures 

of current policies, and the effectiveness of global initiatives for voluntary repatriation.  

Within the broader context of the thesis, Chapter 4 critically examines voluntary 

repatriation under international law, offering valuable insights for policymakers, practitioners, 

 
684 See Chapter 1 and Chapter 2; Chetail (n 24). 
685 See Chapter 3 and Chapter 5; Türk and Garlick, (n 572) 667. 
686 UNHCR, “Mid-Year Trends 2023’ (UNHCR) https://www.unhcr.org/mid-year-trends-report-2023 p. 25. 
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and scholars grappling with refugee crises worldwide. Thus, Chapter 4 uses Afghanistan and 

Somalia not merely as factual case studies, but as analytical tests of the legal framework 

developed in the preceding chapters. The cases examine how the principles of voluntariness, 

safety, dignity, non-refoulement, informed consent, UNHCR supervision, responsibility-

sharing, and sustainable reintegration operate in practice in countries of origin that remain 

affected by conflict, weak governance, insecurity, and limited institutional capacity. In this 

sense, the value of the case studies lies in showing the gap between the formal legal and policy 

standards of voluntary repatriation and the practical conditions under which return is promoted, 

facilitated or politically encouraged.  

Accordingly, Chapter 4 claims that even if the country of origin is safe for return, 

ensuring the sustainability and durability of repatriation requires comprehensive international 

cooperation on many issues, from maintaining peace to reintegrating returnees into their home 

country. Otherwise, voluntary repatriation is a temporary solution until another refugee crisis 

breaks out in the country. In that light, the examination and analysis of the case studies build 

on the Humanitarian-Development-Peace Nexus (HDPN),688 which is compulsory for 

sustainable, durable voluntary repatriation, and the needs cannot be achieved without one 

another. Although Chapter 4 generally focuses on the country of origin due to the nature of 

repatriation, voluntary repatriation involves various actors, including the UNHCR and host 

states. Grounded in the HDPN strategy, Chapter 4 examines case studies within an extended 

framework that encompasses all aspects of the nexus and the perspectives of actors within the 

GCR's multistakeholder approach. 689 

Furthermore, these case studies are among the most complex examples of voluntary 

repatriation due to recurring conflicts and human rights violations that have persisted for 

 
688 UNHCR, “HDP Nexus pledging guidance 2023" (November 2023) 
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roughly four decades, resulting in a refugee cycle following repatriation and the creation of new 

refugees.690 Meanwhile, they are sufficiently distinct examples, given the reasons for asylum, 

the political conditions of the countries, and country-specific problems, such as environmental 

challenges in Somalia and problematic protections for women's rights in Afghanistan.691 Thus, 

these cases provide functional working areas to comprehensively and comparably analyse 

voluntary repatriation, bringing together various aspects, from natural disasters to civil wars, 

including clans and terrorist groups, resulting in prolonged asylum.  

Although there is comprehensive and comparative research that has made significant 

contributions to improving voluntary repatriation, these studies are either outdated or don't take 

a primarily legal perspective on refugee repatriation.692 Therefore, by examining these cases, 

this chapter aims to offer valuable insights from practice on numerous challenges, standards, 

and outcomes for sustainable and durable voluntary repatriation, and to glean lessons that can 

improve the policy, practice, and law of repatriation for other states facing similar challenges 

of voluntary return. 

Chapter 4 is divided into three subsections. The first two subsections examine the case 

studies of Afghanistan and Somalia, with each case study analysing the legal framework, state 

practice and role of international responsibility-sharing in voluntary repatriation. After 

identifying the key findings from each case, the third subsection provides a comprehensive, 

comparative synthesis of the two examples to assess how voluntary repatriation operates in 

practice and to draw lessons for other displacement contexts. On this basis, the chapter clarifies 

the principal elements required for an effective voluntary repatriation regime under 

international law in the 21st century. 
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4.1. The Voluntary Repatriation Case of Somalia 

4.1.1. Law and Practice  

Somalia has consistently ranked among the leading countries worldwide in terms of 

refugee production since the 1990s, primarily due to ongoing conflicts, domestic unrest, and 

environmental challenges.693 Voluntary repatriation has emerged as the primary strategy to 

address the refugee crisis between Somalia and its neighbouring host states, with Kenya serving 

as a host-country example in this section.694 Moreover, UNHCR is still implementing an 

assisted voluntary repatriation program in Somalia in 2024.695 However, voluntary repatriation 

has proven to be neither a sustainable nor durable solution over the past few decades for Somali 

refugees. Therefore, Somalia is a typical example of prolonged conflicts and protracted refugee 

situations in host states, and is introduced as one of the main challenges of the 21st-century 

refugee phenomenon in Chapter 3, despite numerous voluntary repatriation programmes since 

the 1990s. The turbulent past of Somalia, marked by civil wars, state collapse, and humanitarian 

crises, is intertwined with the history of voluntary repatriation. Thus, discussing together the 

rules governing voluntary repatriation in the region and what is happening in practice is crucial 

to demonstrate both positive improvements and setbacks. 

4.1.1.1. 1992-1994 Cross-Border Operation from Kenya  

It is important to note that Somalia and Kenya ratified the 1951 Convention Relating to 

the Status of Refugees and its 1967 Protocol (1951 Convention), which forms the cornerstone 

of international refugee law, in 1978 and 1966, respectively.696 Thus, both states are obliged 

not to pull or push individuals to return to a place where they may face persecution, which runs 

 
693 UNHCR, ‘Mid-Year Trends 2023’ (UNHCR) <https://www.unhcr.org/mid-year-trends-report-2023>.  
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695 UNHCR, ‘Voluntary Return and Reintegration’ (UNHCR Somalia) 
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counter to the voluntary nature of repatriation and constitutes a violation of Article 33 of the 

1951 Convention or customary international law.697 As discussed in detail in Chapter 2, the 

principle of non-refoulement is a fundamental rule for protecting the voluntary character of 

repatriation in all branches of international law.698 Thus, both countries have a responsibility to 

abide by the voluntariness principle for the repatriation of refugees. Furthermore, the 1951 

Convention was supplemented by the 1969 OAU Convention, which explicitly advocated for a 

regional preference for voluntary repatriation over forcible return.699 This convention stands as 

the sole internationally legally binding agreement that explicitly addresses the requirements, 

methods of implementation, and rights of voluntary repatriation.700 

According to Article V, paragraph 1 of the 1969 OAU Convention, "The essentially 

voluntary character of repatriation shall be respected in all cases, and no refugee shall be 

repatriated against his will."701 Cessation of refugee status is the only exception to the principle 

of voluntary repatriation.702 Thus, voluntariness is the compulsory criterion for the return of 

refugees to the region. Subsequent paragraphs delineate the responsibilities of governments in 

the repatriation process. According to Article V, the country of asylum is obliged to "make 

adequate arrangements for the safe return," which includes furnishing refugees with 

information on conditions in their country of origin.703 Meanwhile, the country of origin is 

tasked with facilitating the returnees' settlement and granting them "the full rights and privileges 

of nationals of the country," without penalising them for seeking refuge.704 While the 

applicability of the 1969 OAU Convention is confined to Africa, it marks a significant 

milestone in the codification of voluntary repatriation. Although both countries are state parties 
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to the African Union (AU), which is the successor to the OAU, it's noteworthy that Somalia has 

not ratified the 1969 OAU Convention, unlike Kenya.705 Hence, Kenya endorsed the sticking 

principle of voluntariness for repatriation by providing good information about the country of 

origin to refugees.  

Additionally, another significant regional convention, namely The African [Banjul] 

Charter on Human and Peoples’ Rights (ACHPR), entering into force in 1986, declares in 

Article 12(2) that: "Every individual shall have the right to leave any country, including his 

own, and to return to his country."706 Somalia and Kenya are signatories to the ACHPR. 

Accordingly, they are obliged to provide the right to seek asylum and the right to return as well, 

thereby reinforcing the provisions of the ICCPR.707 Moreover, the Charter has an enforcement 

mechanism, which is the African Court of Justice and Human Rights (ACJHR). Kenya accepted 

the jurisdiction of the ACJHR in 2015, unlike Somalia.708 As the resettlement policy, which 

was widely implemented during the Cold War, was replaced by the repatriation policy,709 The 

Executive Committee published conclusions prioritising voluntary repatriation and expanding 

the role of UNHCR in the scope of voluntary repatriation in the 1980s.710 Therefore, the 1990s 

are described as the year of repatriation, owing to the United Nations Security Council's 

interventionist approach regarding refugee-producing states.711 The idea that the repatriation of 

refugees to their country of origin "must be carried out under conditions of safety and dignity" 

was introduced to the discourse by a 1992 UNHCR Discussion Note on Protection Aspects of 
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Voluntary Repatriation.712 

In this context of international law, Somalia is a case demonstrating the application of 

voluntary repatriation as the preferred solution of the international community since the post-

Cold War period. The government of Somalia was faced with the fact that the civil war, which 

started in the north of the country in 1982, spread throughout the country and led to the collapse 

of the state in the 1990s.713 The civil war that resulted in different armed forces dominating 

various pieces of territory against the government gave rise to the internal displacement of 

400,000 people and the cross-border flight of large numbers of Somalis to Ethiopia, Djibouti, 

and Kenya.714 Apart from civil war, the public of Somalia experienced famine due to repeated 

drought in the late 1980s and early 1990s.715 By 1993, the internal conflict that turned into inter-

clan rivalry had dragged the situation into an inextricably chaotic situation, and there was 

almost no place in the entire country that was not affected by the war.716 People leaving the 

country settled in the refugee camps of Dadaab and Kakuma on the Kenya border717, in  

Ethiopia, and Djibouti. Somalis in Somalia tried to survive against starvation if they were 

alive.718 

The UN Security Council unanimously voted Resolution 794 on December 3, 1992, 

deciding that the state of affairs in Somalia constituted a "threat to international peace and 

security" and approving action under UN Charter Chapter VII.719 In 1992, the Security Council 

established UN Operation in Somalia (UNOSOM), a peace-keeping mission primarily aimed 

 
712 UNHCR, ‘Discussion Note on Protection Aspects of Voluntary Repatriation’ (UNHCR UK, 1 April 1992) 

<https://www.unhcr.org/uk/publications/discussion-note-protection-aspects-voluntary-repatriation>. accessed 19 

October 2024. 
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at providing emergency assistance to civilian populations, for the first time in UN history, the 

plan included designated corridors and zones of peace to facilitate humanitarian aid delivery.720 

The presence of the UN peacebuilding operation in Somalia, recognised by host states and the 

UNHCR, was considered safe enough to promote repatriation in line with the (in)voluntary 

repatriation trend of post-Cold War discourse. Crisps explains the reason behind the idea of 

safe return, which the host states in developing regions oppose due to indefinite refugee 

presence. In contrast, donor countries in developed regions aim to end protracted refugee 

situations and expensive assistance programs, thereby preventing resettlement demand.721 

UNOSOM is tasked with "(h) assisting in the repatriation of refugees and displaced persons 

within Somalia," by cooperating with the UNHCR and NGOs.722 

On the one hand, the UNHCR plays a preventative protection role for internally 

displaced people (IDP) in safe zones protected by UNOSOM forces, which are close to the 

border of camps where refugees are settled.723 On the other hand, voluntary repatriation of 

refugees was promoted by host states and UNHCR for refugees.724 Safe zones and opening a 

safe corridor generally refer to areas that have been specially designated to provide the 

displaced civilian population in an ongoing armed conflict with enhanced physical and 

humanitarian security.725 If safe zones offer genuine and effective protection to internally 

displaced persons within the country of origin, international efforts to support their continued 

stay there may be lawful. However, such efforts must not be used to prevent individuals from 

exercising their right to leave the country or to seek asylum elsewhere. Moreover, regardless of 

sustainability checks, using the presence of a safe zone as a primary indicator for promoting 
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repatriation poses serious risks, including the violation of the principle of non-refoulement and 

the prevention of the right to asylum for individuals, as seen in the case of Somalia. 

Due to the impact of UNOSOM, Kenya implemented a cross-border voluntary 

repatriation program for Somali refugees from 1992 to 1994, with a declaration that Somali 

refugees would be forcibly returned home in 1993 to clear out the camps.726 Additionally, the 

hostile approach of the Kenyan government to Somali refugees in camps became a significant 

push factor for the return of refugees. In Kenya, obtaining refugee status involves a lengthy and 

complex process.727 The majority of refugees residing in Kenya were categorised as "asylum 

seekers," with no legal safeguards and stayed in isolated camps under poor conditions, including 

NGOs such as CARE Kenya and limited UNHCR's assistance for basic food, shelter, and 

medical services.728 Moreover, refugees in camps were not protected against attacks, 

harassment and sexual abuse.729 However, in mid-1992, UNOSOM's humanitarian aid reached 

south-western Somalia through Kenya with the propaganda of Operation Restore Hope730 in 

Somalia and this situation affected the decision of refugees regarding voluntary return as a 

pulling factor.731   

As a result of pull and push factors regarding repatriation, most Somali refugees in 

camps preferred the return option as they believed it was less worse than staying in the camps 

without having clear information about conditions in the country of origin.732 Voluntariness of 

repatriation in this case is under doubt due to the Kenyan government's pushing applications 
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towards Somali refugees. Mentioned conditions in camps and the hostile approach of the 

government of Kenya (GoK) constitute a violation of the right to asylum and Article 5 of the 

1969 OAU Convention as a host state.  Although expulsion of refugees from a state of asylum 

is forbidden by Article 12(4),733 cross-border operations under the threat of forced repatriation 

were evaluated as an expulsion by many scholars.734 Unfortunately, UNOSOM could not 

protect returnees and internally displaced people in the safe zone, because it mainly failed to 

prevent the armed attacks.735 Therefore, refugees who returned from Kenya faced persecution736 

in the country of origin under the questionable mandate of UNOSOM. Kenya, which is a 

signatory state to the 1951 Convention and the 1969 OAU Convention, violated the principle 

of non-refoulement by promoting repatriation with a threat of forced return, as explained above. 

However, no formal accountability measures or legal consequences were taken against Kenya 

for violating the principle of non-refoulement, which is protected by many sources of 

international law.737 Although the protection promise of UNOSOM with UNHCR for returnees 

is another main reason triggering the return decision of refugees, resulting in refoulement, the 

accountability of international organisations under international law creates problematic 

applications in theory and practice, and generally, it is not possible, which is the subject of 

another research.738 Therefore, the first attempt at a voluntary repatriation programme, from 

1992 to 1994, for Somali refugees resulted in refoulement, and the actors involved did not face 

any sanctions under international law. 

Country dynamics that were unforeseen by UNOSOM predominantly led to the 
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unsuccessful provision of a safe zone on the Kenya border, thereby hindering sustainable and 

durable voluntary repatriation from Kenya. There was no central governing authority 

cooperating with UNOSOM, as it lacked consent from the fragmented military groups.739 

Therefore, Kenya faced roughly 150.000 Somali refugees again by the end of 1996 due to the 

ongoing civil war.740 The only two entities with substantial functioning capacity of UNOSOM 

are Puntland and Somaliland741, where voluntary repatriation of refugees from Ethiopia and 

Djibouti looks relatively more successful than repatriation from Kenya.742 The main reason for 

success was cooperation with UNOSOM by the dominant groups.743 Therefore, when the root 

cause of repatriation is civil war, dealing with military groups actively playing a role in the 

place where it is planned as a safe zone should be the key factor before promoting refugees' 

repatriation. 

Establishing safe zones in a country at war, overseen by an international authority such 

as the UN, is necessary to provide immediate humanitarian aid and security for affected 

civilians during ongoing armed conflicts. However, establishing a sustainable, lawful, and 

adequately managed safe zone within the territory of a country that typically lacks effective 

state governance poses significant challenges under international refugee law and international 

human rights law. According to Gilbert and Rüsch, in reality, safe zones do not provide proper 

protection as per international refugee law, state practice is too erratic, and the idea of imposing 

safe zones is discouraging internally displaced people from seeking asylum internationally, 

despite the potential of safe zone with more protection from attacks, humanitarian and medical 

aid easier to access, and even make possibilities for work, education, and other pursuits in 
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theory.744 Moreover, UN intervention and the creation of safe zones in the country of origin 

were used as repatriation propaganda for refugees in host states and premature repatriation 

programmes were applied by the UNHCR, resulting with genocide in Rwanda and Bosnia as 

an example of violation of the non-refoulement principle.745  

Although the UNHCR already adopted in 1992 that “Conditions must be propitious for 

return… premature return cannot be considered a solution if it results in renewed persecution 

of new departures”746, application of voluntary repatriation has been realised in a way that is 

exactly premature return against the protection responsibility of the UNHCR in many cases of 

the 1990s, such as in Somalia. Thus, the criticism that encouraging voluntary repatriation 

without making sure whether the conditions of the country of origin are sufficiently secure for 

returnees is an obvious breach of its main liability for protection.747 Therefore, this situation 

creates an ambiguity about the role of the UNHCR in providing protection for refugees and 

seeking a sustainable and durable solution. After 11 years of repatriation experiences, UNHCR 

clarified its standards for voluntary repatriation in the 1996 Handbook. Accordingly, some of 

the significant standards are the assessment of the UNHCR regarding fundamental changes of 

circumstances of the country of origin's conditions with the process of stabilisation to encourage 

repatriation, voluntariness as a result of free and informed choice of the refugee, repatriation in 

safety and dignity, and tripartite agreements with the negotiation of host and origin states under 

the mandate of the UNHCR.748 Reintegration in the EXCOM conclusions was an integral part 

of making voluntary repatriation sustainable and durable, and this concept was expanded with 

the addition of rehabilitation and reconstruction, and a protection-oriented approach to return 

became standard with the UNHCR's 2004 Handbook. 
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4.1.1.2. 2013 Tripartite Agreement on Voluntary Repatriation (Somalia-Kenya-UNHCR) 

During the same period, the GoK had to face the consequences of a premature 

(in)voluntary repatriation operation, which resulted in another large-scale refugee demand at its 

border. The Rising political and financial interests of some actors, such as warlords, 

businessmen, clans, and gangs in prolonged conflict, with no functional authority, lawlessness, 

and criminality, not only allow a secure place for repatriation but also create a continuous root 

cause to seek asylum post-UNOSOM duration.749 In 1995, Human Rights Watch recorded 

through interviews that Somalis were most vulnerable to forced displacement, rape, intentional 

and arbitrary killings, and other forms of abuse during this period.750 Ten years of attempts at 

state-building and reconciliation in Somalia have failed751, which presents a challenge and an 

enigma for voluntary repatriation and prolonged refugee life in camps. In 2000, 137,200 Somali 

refugees were still in Kenya, primarily in Dadaab camps, and no significant return movement 

occurred.752 In 2004 and 2005, there was an unsuccessful attempt to develop a Comprehensive 

Action Plan for Somali refugees, in light of the dynamics outlined in the 2004 Voluntary 

repatriation Handbook.753 In addition to the unstable conditions of the country of origin, the 

main reason was that the UN's efforts to include European donors were unsuccessful.754 It 

demonstrates the difficulty of achieving the goals outlined in the 2004 Handbook without the 

financial and physical support of the international community.  

The unstable security environment in southern and central Somalia, brought on by the 

actions of extremist terrorist organisations like Al-Shabaab755, which is linked with Al-
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Qaeda756, has humanitarian space, access, and operations.757 In 2007, the AU Mission in 

Somalia (AMISOM) was led to support Somalia's ability to address security issues while still 

restating the necessity of "fighting terrorist threats by all means".758 However, an enormous 

humanitarian crisis and hundreds of thousands of displaced people resulted from fighting 

between radicalised Islamic Courts Union (ICU) breakaway groups, such as Al-Shabab, and 

clan militia, as well as the Ethiopian and Transitional Federal Government (TFG) military.759 

Therefore, between 2007 and 2010, more than 150,000 refugees arrived at the Dadaab camp in 

Kenya, and four additional camps for refugees were established in Ethiopia to house the newly 

arrived individuals.760 Kenya dispatched hundreds of troops to Somalia in October 2011, citing 

Al-Shabab's danger to regional stability.761 Under the direction of the African Union, Kenyan 

forces continued to operate there to establish a more stable border area to facilitate potential 

voluntary repatriation.762 The 2011 drought, which resulted in widespread relocation, including 

across borders into neighbouring Kenya and Ethiopia, made the situation worse.763 On a 

positive note, for the first time since 1967, Hassan Sheikh Mohamud was elected president of 

Somalia in September 2012.764 After twenty years, the first Parliament met and drafted a new 

constitution.765 Power is transferred from the Transitional Federal Government to the newly 

formed Federal Government of Somalia (FGS).766 

Meanwhile, laws and institutions in Kenya to govern refugee issues have developed 
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since the 1990s. Kenya codified its domestic refugee law by the 2006 Refugee Act, transferred 

responsibility for refugee management from UNHCR to the GoK, and established the 

Department of Refugee Affairs, which was replaced by the Kenyan Refugee Affairs Secretariat 

in 2013767 Any international convention or treaty will become a part of Kenyan law, according 

to Article 2(6) of the 2010 Kenyan Constitution768, meaning that the contents of international 

refugee and human rights conventions mentioned under the previous title become part of 

national law. Moreover, with cooperation from UNHCR, a new Refugees Bill (2011) that would 

abolish the 2006 Refugee Act is presently being examined to make sure it is compliant with 

Kenya's regional and international obligations. Although legally Kenya conforms to follow 

international norms, becoming national rule, in practice, the Refugee Affairs Secretariat office 

is underfunded and understaffed as the administrative body of the GoK for refugees.769 Androff 

explains that the reason behind this reality is that refugees are seen as a temporary problem by 

the GoK as a result of interviews with staff.770 While this ignoring approach of the Gok does 

not change the fact that it is one of the host states that hosts the most refugees in the region, it 

also completely blocks the way for Somali refugees who have been living in Kenyan camps for 

about 30 years to find a permanent solution within Kenya, such as local integration. 

In the past period, registered refugees and asylum-seekers in Kenya reached 630,926 

and 535,318 of them are Somali refugees and asylum-seekers who predominantly live in camps 

Kakuma and Dadaab, which have been extended since their establishment in 1991.771 Since 

then, there has been little to no movement of return and very few refugees have been resettled.772 

According to the UNHCR 2012 Report, almost 10,000 children presently residing in Dadaab 
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camps were the offspring of camp-born parents.773 Therefore, camps became a new home for 

prolonged refugees who have lived there for three generations. Somali refugees' situation in 

Kenyan camps is a significant illustration of refugees in deadlock without any durable and 

sustainable solution and protection, as mentioned in the 21st century refugee phenomena under 

Chapter 3. The GoK did not adopt a local integration policy since the beginning of the Somalia 

crisis due to national interests.774 Encampment of refugees, which was initially planned as a 

temporary protection method in an environment where no traditional durable solution could be 

applied, has become a permanent situation over the years. Camps are funded by the international 

community to provide the basic needs of refugees and are managed and coordinated by the 

GoK’s Department of Refugee Services (DRS), which is responsible for technical support from 

UNHCR.775 The Somali refugees' rights to work and mobility are restricted, and they are not 

protected by the state as "non-citizens"776, which is a violation of international and national law 

of Kenya, as mentioned above.  Therefore, there is no option but to be dependent on life in the 

camp for them, despite the camp's problems. However, on a positive note, the development of 

the refugee camps in Kenya is a relatively positive example of international burden sharing and 

cooperation, because Kenya provided physical space for the camps housing the refugees, while 

the international community supplied humanitarian aid, such as food, clothing, medical 

treatment, and education.777 

After the establishment of state authority in Somalia, in November 2013, a Tripartite 

Agreement (TA) on voluntary repatriation was signed between the governments of Kenya and 

Somalia and the UN Refugee Agency (UNHCR) at the call of the GoK.778 Therefore, after the 
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774 Collins (n 300). 
775 UNHCR, ‘Dadaab Refugee Complex’ (UNHCR Kenya) <https://www.unhcr.org/ke/dadaab-refugee-

complex>. accessed 15 November 2024. 
776 ‘Educating for Return: Somali Refugees in Dadaab | Forced Migration Review’ 

<https://www.fmreview.org/return/leomoi-abikar-kim>. accessed 15 November 2024. 
777 Androff (n 108) 70. 
778 ‘Tripartite Agreement Between the Government of the Republic of Kenya, the Government of the Federal 

Republic of Somalia and the United Nations High Commissioner for Refugees Governing the Voluntary 
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1992-94 cross-border operations, refugees in Kenya faced the second-time risk of involuntary 

repatriation, which is not a sustainable or durable solution, because of the unstable conditions 

of the country of origin, although TA establishes a legal framework for the dignified and safe 

return of Somali refugees from Kenya and their reintegration into Somalia. There were 

numerous reasons underpinning the realisation of the second premature voluntary repatriation 

programme for the parties, which explains why voluntary repatriation is the most desirable 

solution for the international community as well. UNHCR's approach is that voluntary 

repatriation is the ideal solution because the UNHCR is frequently overburdened with 

managing the millions of refugees worldwide and prefers to concentrate on emergency refugee 

situations.779 This reason is related to the limited capacity of the UNHCR to address the 

unprecedented increase in the number of people in need of international protection every day, 

as mentioned in Chapter 1. For the government of Somalia, the return of its residents to their 

home countries enhances the legitimacy of the new Somali government both domestically and 

internationally.780 Nonetheless, as it methodically strengthens state capability, Somalia has 

insisted on gradual returns with no time limits.781 Moreover, repatriation signifies a progressive 

cessation of assistance for other donor states.782 

For GoK, repatriation of the Somali refugees means getting rid of the biggest amount 

of refugee burden in the country and all the problems regarding camps, preventing complete de 

facto integration and reducing Somali ethnic hesitation in the state as the government policy. 

GoK explained its reasons for encouraging voluntary repatriation under two headings. Firstly, 

GoK argues that Somali refugees in Dadaab pose a security threat to the country, possibly 

 
repatriation of Somali Refugees Living in Kenya, 2013’ (Refworld) 

<https://www.refworld.org/legal/agreements/unhcr/2013/en/91563>. accessed 15 November 2024. 
779 Peter Kirui and Suzanne Francis, ‘Rethinking Somali Refugee Solutions in Kenya | Forced Migration 

Review’ (2019) <https://www.fmreview.org/return/kirui-francis>. accessed 15 November 2024. 
780 Ibid. 
781 Ibid. 
782 Jeff Crisp and Katy Long, ‘Safe and Voluntary Refugee repatriation: From Principle to Practice’ (2016) 4 

Journal on Migration and Human Security 141. 142. 
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training the terrorist group Al-Shabaab and launching attacks on Kenyan soil.783 However, this 

claim lacks substance and is challenged by human rights organisations like Amnesty 

International.784 Secondly, GoK asserts that returning to Somalia is now safe after the 

establishment of the new government.785 Although raising the FGS gives hope regarding 

political stability, it was hard to argue that conditions of the country of origin fundamentally 

changed, and it is safe for returnees concerning the extended meaning of safety, including legal, 

financial, health, and social aspects, as standardised by the 2004 Voluntary repatriation 

Handbook.786 According to World Bank Group analysis in 2014, cyclonic droughts, conflicts, 

and weak social protection mechanisms cause international displacement and internally force 

communities to move to urban centres where basic support is available.787 However, central 

and local authorities lack resources and policies to assist even IDPs.788 Long-lasting political 

unrest in Somalia has undermined social protection in many areas of the country and left a 

governance vacuum.789  

Moreover, the GoK threatened to close Dadaab camps as an acceleration policy of the 

repatriation, as in the 1992-94 cross-border operation.790 Furthermore, in 2017, the Kenyan 

High Court ruled that the return of Somali refugees, with deadlines set for the closure of the 

camps, was problematic and contrary to the principle of non-refoulement, as outlined in Article 

33 of the 1951 Convention and Article 11 of the OAU Convention.791 According to the court 

application of the exceptions to the principle of non-refoulement, which is regulated under 

 
783 Kirui and Francis (n 767). 
784 www.amnesty.org/download/Documents/4000/afr520032014en.pdf , accessed 15 November 2024. 
785 Kirui and Francis (n 767). 
786 UNHCR, Repatriation and Reintegration Handbook (n 229). 
787World Bank Group, ‘Analysis of Displacement in Somalia’ (2014) 

<https://openknowledge.worldbank.org/entities/publication/c2765d82-b97b-566c-958e-c56a299c2996>. 

accessed 15 November 2024. 
788 Ibid. 
789 Abdinur Mohamed Mohamud, ‘Forced Migration and Forced Return to Somalia: A Critical Review of the 

Literature’ (2020) 20 Bildhaan:  An International Journal of Somali Studies 

<https://digitalcommons.macalester.edu/bildhaan/vol20/iss1/12> 127. accessed 15 November 2024. 
790 Kirui and Francis (n 767). 
791‘Kenya National Commission on Human Rights & Another v Attorney General & 3 Others’ (Refworld) 

<https://www.refworld.org/jurisprudence/caselaw/kenhc/2017/en/115436> 5. accessed 15 November 2024. 
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article 33(2) 'should be applied with the greatest caution".792 “[G]iven the seriousness of an 

expulsion for the refugee, such a decision should involve a careful examination of the question 

of proportionality between the danger to the security of the community or the gravity of the 

crime, and the persecution feared”793, and “any mitigating factors and the possibilities of 

rehabilitation and reintegration within society’ should be taken into account.”794 Therefore, 

even if there was a relationship between Al-Shabab and Somali refugees in camps, taking 

measures such as return could not be a proportional measure considering the conditions in 

Somalia. According to a 2014 return intention survey (RIS) conducted by the UNHCR and 

IOM, 2.6% of the refugees residing in Dadaab planned to return to Somalia during the 24 

months that followed the RIS.795 Those who arrived in Kenya during the earlier period (1991–

2001) have a significantly lower intention of returning than those who entered during the later 

years (2002–2007 and 2008–2013).796 Deciding on the closure of camps makes repatriation 

only a formal option to follow for refugees who live in camps.  

Thus, The Kenya–Somalia repatriation process illustrates that the existence of binding 

legal obligations does not necessarily guarantee effective enforcement or compliance in 

practice. Although Kenya is a party to the Organisation of African Unity Convention Governing 

the Specific Aspects of Refugee Problems in Africa, which establishes legally binding 

obligations concerning refugee protection and voluntary repatriation, the legal framework alone 

proved insufficient to constrain state behaviour. As Noted above, the High Court of Kenya 

declared the government's decision to close the Dadaab refugee camps and repatriate Somali 

refugees unlawful. However, neither domestic nor regional legal mechanisms were capable of 

imposing meaningful sanctions on Kenya for pursuing policies that arguably pressured refugees 

 
792 Ibid p 12. 
793 Ibid. 
794 Ibid. 
795 Marion Noack, Protracted Displacement in the Horn of Africa: Internal Report, vol. Feb. 2020 (Bonn 

International Center for Conversion (BICC) 2020).  
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to return.  

This demonstrates a broader limitation identified in Chapter 2: refugee law relies 

heavily on state consent and cooperation, while enforcement mechanisms remain relatively 

weak. Consequently, the practical operation of voluntary repatriation often depends less on the 

formal binding nature of legal instruments than on political will, international cooperation, and 

institutional support. The Kenyan experience, therefore, highlights the distinction between legal 

obligation and implementation capacity, illustrating why the normative framework governing 

voluntary repatriation requires complementary political, developmental, and institutional 

mechanisms to achieve effective protection and sustainable return outcomes. 

Therefore, the lawfulness of the second voluntary repatriation program initiated by TA 

in 2013 is controversial because the standards, which include fundamental changes in the 

country of origin, voluntariness, safety, and dignity, were not met. Scholars and human rights 

organisations agree that the TA procedure did not satisfy international requirements for 

voluntary repatriation.797 A voluntary repatriation program (VRP) for Somalis living in Kenya 

was launched in December 2014, and over 85,000 Somalis who were in Kenya were assisted 

by UNHCR for repatriation to Somalia, in addition to spontaneous returns, between 2014 and 

2020.798 However, researchers verify that a considerable proportion of Somali refugees who 

return to their home country often return to Kenya, despite the reintegration support of the 

VRP.799 Therefore, voluntary repatriation became a temporary process that is part of a circular 

movement between Somalia and Kenya, rather than a sustainable and durable solution. 

Although the support package and financial assistance of returnees by the UNHCR play 

a pull factor role, they did not prevent a breach of the non-refoulement principle in many places 

 
797 Crisp and Long (n 770); Kirui and Francis (n 767); Androff (n 108); Norwegian Refugee Council, ‘Dadaab’s 

Broken Promise’ (NRC) <https://www.nrc.no/resources/reports/dadaabs-broken-promise/> accessed 9 April 

2024; ‘Educating for Return: Somali Refugees in Dadaab | Forced Migration Review’ (n 764). 
798 Manji (n 333) 7. 
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with security problems.800 Moreover, desperate conditions in the homeland, owing to 

permanent conflicts continuing for more than 30 years, are significant push factors, such as 

human rights abuses, lack of rule of law, poverty, unemployment, and lack of basic social 

services in the return camps in Kenya.801 However, refugees returning to camps faced another 

vulnerable condition, because they lost refugee status via VRP.802 If they come back to Kenya, 

it's as undocumented people, and they can't get free schooling or welfare benefits anymore.803 

Thus, the policy followed by GoK means a breach of the right to asylum and creates an 

undocumented refugee problem in camps. As argued under Chapter 2, the protection 

responsibility does not end for returned refugees till a durable and sustainable solution is 

fulfilled.804  

A noteworthy summary of the turbulent VRPs between 2014 and 2024 is the several 

waves of displacement and repatriation between Somalia and Kenya with the mentioned angles 

above.805 Today, Somalia continues to be characterised by high levels of internal and external 

population displacement806, poverty807, conflicts808, and climate-related disasters809. In the first 

 
800 Norwegian Refugee Council (n 785). 
801 Noack (n 783). 
802 Manji (n 333) 8. 
803 Ibid. 
804 Gilbert, ‘The International Law of Voluntary repatriation’ (n 31). 
805 Please see the research of Manji (n 333) and  Androff (n 108) for more detailed information. 
806 In mid-2023, nearly 4.8 million Somalis remained displaced, almost all in Somalia and neighbouring 

countries. ‘Mid-Year Trends 2023’ (n 681). 
807 See Somalia: Acute Food Insecurity Situation for August - September 2023 and Projection for October - 

December 2023. 
808 On March 14, 2024, Beletweyne district experienced intense clashes between the forces of the State 

Administration and militias mobilised to seize control from the administration. According to reports from the 

Protection and Return Monitoring Network (PRMN), a total of 110 households, comprising approximately 660 

individuals, were displaced. ‘UNHCR Somalia Protection and Return Monitoring Flash Alert #02 | March 2024 - 

Somalia | ReliefWeb’ (21 March 2024) <https://reliefweb.int/report/somalia/unhcr-somalia-protection-and-

return-monitoring-flash-alert-02-march-2024> , accessed 25 November 2024. 
809 Somalia has been caught in cyclical climate disasters of recurrent droughts and floods. Following the longest 

drought in the last 40 years, another climate shock has hit numerous parts of the country, especially in the 

Southwest, as well as in Galmudug, Puntland, Hirshabelle, and Jubaland states, and the Banadir region. 

According to the Somali Disaster Management Agency (SoDMA), flooding during the October to December 

rainy season affected more than 2.4 million individuals, displacing more than a million people. ‘East and Horn of 

Africa and Great Lakes: Operational Update’ (Global Focus) <https://reporting.unhcr.org/east-and-horn-africa-

and-great-lakes-operational-update> accessed 24 March 2024; ‘UNHCR EHAGL Operational Update October – 

December 2023’ (UNHCR Operational Data Portal (ODP)) 

<https://data.unhcr.org/en/documents/details/106870> a. accessed 15 November 2024. 
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half of 2023, a combination of drought, floods, and conflict caused 892,600 people to be 

internally displaced within the country, while 53,800 more came into Kenya in search of 

assistance at the Dadaab refugee camps.810 According to data from 31 January 2024, 309,843 

registered Somali refugees and asylum seekers live in the Dadaab refugee complex811, which is 

the second largest and longest-standing protracted refugee settlement in the world after 

Kutupalong refugee camp, hosting predominantly Rohingya refugees in Bangladesh.812 

Somalia-Kenya's voluntary repatriation process represents the not voluntary but 

necessary implementation of repatriation solutions in the 21st century because the local 

integration and resettlement solutions were already out of effective application.813 It is one of 

the proof cases among numerous ones that voluntary repatriation is not simply the return of 

refugees. Moreover, it demonstrates the importance of the timing of voluntary repatriation as a 

solution for returnees. As Takashi argues for refugees to be encouraged to return home, there 

must have been a significant and long-lasting change in the human rights conditions of the 

country where they were forced to flee; any other condition would invariably go against the 

fundamentals of refugee protection.814 As seen in more than 30 years of experience regarding 

voluntary repatriation on the Somalia-Kenya border, under the scenario of insisting on quick 

voluntary repatriation after an improvement in supporting country of origin conditions, neither 

return could be a durable solution, nor could the refugees be protected. For another example, 

just four months after fleeing atrocities in their homeland and during a period when widespread 

displacement was still occurring, Bangladesh, Myanmar, and significant UNHCR donors like 

the European Union started looking into the possibilities for repatriating 700,000 Rohingya 

 
810 ‘Mid-Year Trends 2023’ (n 681). 
811 kenya-statistics-package-31-january-2024.pdf https://www.unhcr.org/ke/wp-
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813 See Chapter 3: "Only 1% of Somali refugees have access to resettlement to a third country in 2019."Kirui and 
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refugees in November 2017.815  

UNHCR clarifies the main elements under the 4Rs Program, such as reintegration, 

rehabilitation, and reconstruction following repatriation, to provide sustainability after 

voluntary return, via calling on the international community to cooperate with the country of 

origin. As seen in the timing of repatriation programs, there is no waiting to see stabilisation in 

the country of origin. Post-conflict scenarios, the country of origin needs social, legal, and 

financial reconstruction to provide a sustainable environment of life for IDPs and returnees. 

However, cooperation between the country of origin is exhausted by conflicts, and host states, 

which consist of generally developing neighbouring states, are not enough to provide an 

environment which is convenient for sustainable and durable return. Therefore, the role of 

global burden and responsibility sharing is very crucial for every angle of voluntary repatriation 

programs.  

4.1.2. Global Responsibility Sharing vis-à-vis Somalia 

 Global responsibility sharing for Somalia is far from sufficient to provide effective 

voluntary repatriation, as evidenced by unsuccessful repatriation programs that have become 

another refugee circle. However, it is far more comprehensive than the 1990s approach, 

prioritising physical safety using the development of a protective voluntary repatriation 

approach of the UNHCR and the Global Compact on Refugees (GCR). As explored above, 

Somalia is a case study including various complexities that need to be solved to provide durable 

solutions for IDPs and refugees. Related to displacement, Somalia, one of the world's poorest 

nations, faces significant poverty, natural disasters, absence of basic social services and 

infrastructure or at best limited availability.816 Protracted armed conflicts become a permanent 
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reality of the state.817  In many locations, the security situation is unstable, and Al-Shabaab 

continues to control many rural areas.818 FDS's political struggle to govern the entire state and 

establish a rule of law remains a significant shortcoming.819 

 Therefore, making voluntary repatriation effective and sustainable in a country such as 

Somalia requires total cooperation with all the relevant actors in the world, and for every 

problem mentioned above. The Humanitarian-Development-Peace Nexus (HDPN) approach 

was adopted by the GCR as a policy to maximise achievement toward the GCR's objectives, 

including voluntary repatriation of refugees.820 It would be a significant attempt to apply 

voluntary repatriation in line with its legal framework if it became successful. Moreover, the 

positive and negative applications regarding supporting voluntary repatriation to make a 

durable solution for Somalia can be integrated into many states struggling with similar 

problems, such as South Sudan, Sudan, Ethiopia, the Democratic Republic of Congo, the 

Central African Republic, Yemen, Myanmar, Libya, Syria, and Afghanistan821 for different 

angles, ranging from natural disasters to find address to civil war and prolonged asylum. 

Therefore, the lessons and suggestions from the analysis will be explored in the final subsection 

of the chapter, which discusses how the findings from Somalia can be applied to current and 

future case studies. Briefly, humanitarian, development, and peace actions are crucial in crisis 

contexts, ensuring coherence, complementarity, and collaboration.822 They save lives, address 

structural challenges, and sustain peace.823 Addressing long-term conflict drivers and 

 
817 Alexander Betts, Louise Bloom and Naohiko Omata, ‘Humanitarian Innovation and Refugee Protection’ 
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819 Claire Klobucista, Jonathan Masters, and Mohammed Aly Sergie (n 744). 
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underlying causes requires addressing these interconnected aspects.824 Humanitarian assistance, 

development cooperation, and peacebuilding are interlinked angles which are all required 

simultaneously to decrease requirements, risk, and vulnerability in the case country.825 Within 

the framework of global responsibility sharing in Somalia, HDPN occurs in each of the aspects 

as outlined below. 

 The UN Security Council highlights the importance of sustaining peace as much as 

preventing violence.826 To provide sustainable repatriation to countries which were exposed to 

long-term conflicts, stopping violence is not purely enough to promote voluntary repatriation; 

there is a need to establish state organs to provide sustained peace. Otherwise, the refugee circle 

problem in Somalia will never be resolved. Given that, on 1 April 2022, the African Union's 

new transitional mission in Somalia received unanimous support from the UN Security 

Council.827 It has also been given permission to act against Al-Shabaab, linked with al-Qaeda, 

and other armed groups affiliated with ISIS, and to gradually transfer security responsibilities 

to the Somalian government.828 After the stronger existence of the African Union Transition 

Mission in Somalia (ATMIS) in Somalia with various support for the Somalia Security forces, 

such as training, mentoring, and equipment, on 15 May 2022, national elections were 

 
824 Ibid. 
825 No single agreed-upon definition of the HDPN currently exists, but common tenets include a broad scope and 

a long-term frame of reference. For example, the OECD-DAC's definition of the purpose is: "…to reduce overall 

vulnerability and the number of unmet needs, strengthen risk management capacities and address root causes of 

conflict." (OECD DAC 2019), "Humanitarian assistance, development cooperation and peacebuilding are not 

serial processes: they are all needed at the same time to reduce needs, risk and vulnerability. Collaboration can 

be achieved by working towards collective outcomes, over multiple years, based on the comparative advantage 

of a diverse range of actors. Collective outcomes have emerged as a strategic tool for humanitarians, 

development, and peace actors to agree on a concrete and measurable result that they will jointly achieve in a 

country, with the overall aim of reducing people's needs, risks, and vulnerability. This has also been recognised 

by OECD DAC members when they put out their recommendations." (IASC 2020). 
826 A/RES/70/262 and S/RES/2282. 
827 Al Jazeera, ‘UN Authorises New AU Mission in Somalia to Dislodge Armed Groups’ (Al Jazeera) 
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groups>. accessed 23 December 2024. 
828 Atmis, https://atmis-au.org/ , accessed 23 December 2024. 
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concluded, which were postponed many times due to security issues.829 It looks like one 

important barrier to focusing on the problems of Somalia was this election. New president 

Hassan Sheikh Mohamud "emphasized national reconciliation, improving relations between the 

central Government and federal member states, addressing the security threat from Al-Shabaab, 

finishing the constitutional review and judicial reforms, completing election-related laws, 

ensuring compliance with international financial institutions' requirements for debt relief and 

giving urgent attention to the dire drought conditions."830  

ATMIS's role is important to pacify terrorist organisations and initiate the process of 

nationalisation through democratic means. Considering this important one step forward is better 

than back or stay for the realisation of effective voluntary repatriation, the international 

community need to focus on mechanisms such as ATMIS for other states suffering from 

terrorist groups, such as Afghanistan, Syria and Yemen. The involvement of terrorist groups in 

civil wars is one of the most important reasons that make the 21st-century wars more complex, 

prolonged and lawless.831 Terrorist groups with the capacity to commit all kinds of war crimes 

and international connections have non-state armed groups (NSAGs) statutes and occasionally 

committed to norms preventing displacement and/or have exercised protection functions during 

displacement and repatriation832, as Al-Shabaab's example in Somalia.833 However, obligations 

are very limited in international law to hold these kinds of groups accountable, to prevent and 

to punish.834 Therefore, there is a global need to do some legal reforms and take measures 

regarding this kind of group, which is the subject of root causes in the country of origin. 

 
829 United Nations, ‘Peaceful Transfer of Power in Somalia Offers Long-Awaited Opportunity to Advance 

Urgent National Priorities, Special Representative Tells Security Council | Meetings Coverage and Press 

Releases’ <https://press.un.org/en/2022/sc14900.doc.htm>. accessed 23 December 2024. 
830 Ibid. 
831 See Chapter 3. 
832 Ben Saul, ‘Part VIII Accountability for Displacement and Refugee Rights Violations, Ch.63 The 

Responsibility of Armed Groups Concerning Displacement’ (Oxford Public International Law) 

<https://opil.ouplaw.com/display/10.1093/law/9780198848639.001.0001/law-9780198848639-chapter-64>. 
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In just 130 days of 2023, a deadly combination of fighting, extreme drought, and 

destructive floods has internally displaced over a million people from their homes in Somalia.835 

Therefore, due to natural disasters and ongoing armed conflicts, most people living in Somalia 

depend on humanitarian assistance to stay alive, regardless of their displacement status. 

However, this situation negatively affects the reintegration process of returnees and the 

protection of refugees and IDPs in Somalia. The main reason for the circular movement to the 

Dadaab camp is that returnees face challenges in accessing protection and humanitarian 

assistance.836 Ironically, while Somalia is, on the one hand, a country that produces refugees, 

on the other hand, it is a country that hosts refugees, mostly coming from Ethiopia, Yemen, and 

Syria.837 Therefore, UNHCR and related stakeholders in Somalia support refugee returnees, 

IDPs and refugees by providing humanitarian assistance under the GCR framework.838 This 

means that UNHCR collaborates with 28 partners (government, NGOs, and private sector) to 

offer protection, assistance, and expand sustainable solutions for refugees, asylum seekers, 

returnees, and stateless persons.839  

Compared to only UNHCR and some local NGOs in the 1990s, this progress in 

providing coordination between various stakeholders is very important. To give some 

examples, in 2018, UNICEF and the World Food Program provided cash-based assistance to 

4,189 Somali households returning from Dadaab, partnering with local governments and NGOs 

 
835 NRC, ‘Somalia: Over 1 Million People Internally Displaced in Somalia in Record Time’ (NRC) 

<https://www.nrc.no/news/2023/may/somalia-1-million-displaced/> accessed 11 April 2024. 
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Ministry of Planning, Investment and Economic Development, Ministry of Humanitarian Affairs and Disaster 

Management, Ministry of Foreign Affairs, Inter-Ministerial Durable Solutions Secretariat State Governments of 

Puntland, Somaliland, Jubaland, Southwest, Galmuduug, Hirshabelle and Benadir Regional Administration. 

UNHCR, UNICEF, UNDP, UN-HABITAT, ILO, WFP, IOM, UN Resident Coordinator’s Office, international 

NGOs: NRC, DRC, ARC, Mercy Corps, Save the Children, GRT National NGOs: GCEBD, KAALO, PSA, 

Somalia NGO Consortium, SWDC, SSWC, DAN”. 
839 OCHA, ‘Somalia 2024 Humanitarian Needs and Response Plan (HNRP) | OCHA’ (30 January 2024) 

<https://www.unocha.org/publications/report/somalia/somalia-2024-humanitarian-needs-and-response-plan-

hnrp>70. accessed 23 December 2024. 
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to support social integration programs.840 The Danish Refugee Council and the Norwegian 

Refugee Council cooperate with the UNHCR to provide humanitarian assistance, such as 

protection, livelihood assistance, shelter, food security, information, counselling and legal 

assistance, security and water, sanitation and hygiene promotion.841 The government's 

"Baxnaano" social protection program reached 200,000 households by November 2023, with 

World Bank financial assistance and WFP implementation support, including returnee refugees, 

refugees and IDPs, with others in need.842  However, the 2024 Humanitarian Needs and 

Response Plan in Somalia requires $1.6 billion to meet the needs of 5.2 million most vulnerable 

people, a 40% reduction from the $2.6 billion required in 2023, which was only 43 percent 

funded.843 To enhance aid to Somalia and diversify donors, advocacy is required. The Somalia 

Humanitarian Fund has set aside $25.7 million for El Niño flood response and $56.6 million 

for life-saving initiatives with 73 partners in underserved areas in 2023, in addition to the 

Central Emergency Response Fund's (10 million) grant.844 Funds are used for humanitarian 

assistance such as Health, Nutrition, Protection, Shelter, and Food Security, with the 

cooperation of the refugee response of the UNHCR.845 

9000 former Somali refugees, mostly from Yemen and Kenya, have returned to Somalia 

since January 2020, through the Assisted Spontaneous Returns Program in Yemen and the VRP 

in Kenya.846 UNHCR has provided reintegration support packages, including financial aid, 

business grants, vocational training, legal support, education, and healthcare, to refugees 

returning to their home countries for reintegration to 4,000 individuals.847 There is a funding 
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problem for voluntary repatriation programs of the UNHCR, such as underfunded VRPs from 

Kenya to Somalia.848  According to the 31 March 2024 Funding update of the UNHCR, only 

10% of the required funds for Somalia have been completed.849 Even though serious financial 

aid has been provided, especially from developed countries such as Sweden (90.6 million) and 

Norway (58.9 million), without any restrictions, it is not enough to achieve the National 

Development Plan 2020-2024 (NDP).850 NDP is very crucial to the reintegration of returnees 

via reconstruction institutions of states, providing services such as legal support, work, housing, 

healthcare, and education. When the natural and social order is available for Somalis, including 

IDPs and Returnees, achieving reintegration and reconciliation, which makes voluntary 

repatriation sustainable and durable, would be easier.851  

Although Somalia was one of the top OECD Official Development Assistance (ODA) 

recipient countries of origin with 79.5 USD in 2020-2021, it was not among the top countries 

of return.852 Ongoing conflict and natural disasters. However, shortcomings of effective global 

responsibility sharing contributions regarding development play an important role in this result 

as well. For example, Microfinance Kaah International Microfinance Services (KIMS) 

announced its contribution in the 2019 Global Refugee Forum (GRF) as “contributing toward 

stability in Somalia through the provision of high-quality microfinance services. Working with 

UNHCR and ARC, KIMS delivered Somalia’s first economic reintegration scheme for 

returnees and host communities in Kismayo. This provided MSME financing alongside loans 

and labour market skills training offered to refugees in business cooperatives, creating a positive 

impact for 4,440 people.”853 However, this pledge is only one of the total 8 contributions for 

 
848 Androff (n 108). 
849 https://reporting.unhcr.org/operational/operations/somalia , accessed 23 December 2024. 
850 ‘Somalia National Development Plan 2020 to 2024 (NDP-9) | Arab National Development Planning Portal’ 

<https://andp.unescwa.org/plans/1245>. accessed 28 December 2024. 
851 UNHCR, Repatriation and Reintegration Handbook (n 229) 4Rs approach. 
852 ‘Indicator Report 2023’ (UNHCR UK) <https://www.unhcr.org/uk/indicator-report-2023>. accessed 28 

December 2024. 
853 ‘Pledges & Contributions’ (The Global Compact on Refugees | UNHCR) 

<https://globalcompactrefugees.org/pledges-contributions>. accessed 28 December 2024. 
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Somalia. Although it is obvious that there is still a long way to go, the GCR has shown that it 

is more than just a declaration; it is an active entity that enables multiple stakeholders to come 

together and cooperate in countries experiencing refugee crises. 

 

4.2. The Voluntary repatriation Case of Afghanistan  

4.2.1. Law and Practice  

 Afghanistan, which is an unstable country, has been the origin of refugees for five 

decades due mainly to ongoing armed conflicts in addition to deteriorating human rights 

(particularly for women and girls), economic instability, acute food insecurity, and severe 

climate shocks and natural disasters.854 In 2023, Afghans accounted for one in six of all refugees 

under UNHCR's mission, making them the largest group of refugees worldwide.855 Therefore, 

Afghan refugees occupy the top of the list as the largest group in the protracted refugee 

situation, which needs the international community's urgent attention and response to provide 

a durable solution. However, most of the Afghans have been waiting under unclear conditions 

in host states for decades, considering only 57,000 of 6.4 million Afghan refugees returned 

considerably from Pakistan due to the deportation policy of the Government of Pakistan (GoP) 

in 2023.856 Although voluntary repatriation has been promoted as the most desirable and ideal 

solution for Afghans since the 1990s857, it looks far beyond being a sustainable and durable 

solution for the past 50 years due to ongoing chaotic conditions in Afghanistan.  

Therefore, Afghanistan's refugee crisis provides a key illustration for the application of 

the voluntary repatriation concept.858 On the one hand, Afghanistan is a notable example of 

 
854 UNHCR, ‘Afghanistan Situation: Update on Afghan Returns’ (Global Focus) 

<https://reporting.unhcr.org/afghanistan-situation-update-afghan-returns UNHCR, ‘Global Trends Report 2023’ 

(UNHCR) <https://www.unhcr.org/global-trends-report-2023> 19. accessed 28 December 2024.  
855 ‘Mid-Year Trends 2023’ (UNHCR) <https://www.unhcr.org/mid-year-trends-report-2023> 9. accessed 28 

December 2024. 
856 UNHCR, ‘Global Trends Report 2023’ (n 1) 41. 
857 Bialczyk (n 322). 
858 See Chapter 1. 
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how voluntary repatriation has evolved both legally and practically in affected states, 

considering the length of the asylum. The countries that received the most Afghan refugees are 

neighbours Pakistan, which is focused as the host country example, Iran, Uzbekistan, Tajikistan 

and Turkmenistan.859 Moreover, the Afghan refugee crisis has taught the UNHCR and the 

international community a lot about how (not) to be sustainable and voluntary repatriation. On 

the other hand, owing to the recurrent root causes for forced displacement, Afghanistan has 

turned into a refugee cycle spot, meaning re-displacements following returns. According to 

UNHCR's latest report in 2023, the possibility of implementing a sustainable voluntary 

repatriation to Afghanistan is very limited, because millions of people in Afghanistan are still 

internally displaced, and about half of the country's more than 40 million citizens suffer from 

acute food insecurity.860 

The Afghanistan case illustrates the fragility of voluntary repatriation when return is 

encouraged in a context of ongoing insecurity, weak state protection, and limited reintegration 

capacity. It demonstrates that the formal existence of repatriation agreements, UNHCR 

involvement, and return-assistance programmes does not guarantee that return is genuinely 

voluntary, safe, or sustainable, as noted under the limitations of UNHCR in Chapter 1. 

Afghanistan, therefore, shows how voluntary repatriation can become legally problematic when 

pressures in host states, limited asylum space and inadequate reintegration support combine to 

make return appear voluntary in form but uncertain in substance. 

  Hence, voluntary repatriation in the case of Afghanistan, having 50 years of history and 

an unclear future, is extremely complicated with changing actors accompanying a constantly 

existing conflict and repeated returns and asylum.  Accordingly, it would be reasonable to 

divide the voluntary repatriation initiatives undertaken by Pakistan based on the three key cases 

that led to the major refugee waves. First, voluntary repatriation initiatives after the withdrawal 

 
859 UNHCR, ‘Afghanistan Situation’ (n 842). 
860 UNHCR, ‘Global Trends Report 2023’ (n 1) 9. 
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of the Soviet Union (USSR) in December 1990s, second, voluntary repatriation operations after 

the US invasion in October 2001 and third, the current situation of voluntary repatriation 

following the Taliban takeover in August 2021.  

4.2.1.1. Voluntary repatriation and New Refugees in the 1990s 

 Primarily, it should be indicated that, in contrast to the previous case study that 

concentrated on Somalia and Kenya, Afghanistan and Pakistan were not parties to the 1951 

Convention despite the signatory of Afghanistan in 2005.861  Moreover, there is no regional 

human rights agreement or organisation that united the two states in the 1990s862 apart from the 

Organisation of Islamic Cooperation (OIC), which was founded in 1969 on a religious theme 

and is the second biggest international organisation with memberships of 52 member states, 

after the UN.863 The OIC aims to cooperate among member states, including mostly the Islamic 

population, on a wide range of objectives and principles, including promoting and protecting 

human rights and fundamental freedoms, contributing to international peace and safety and 

solidarity for humanitarian emergencies via preserving Islamic values.864 Hence, the OIC 

confirmed a path that complies with the UN Charter and UDHR.865 In the 1990 Cairo 

Declaration on Human Rights in Islam (CDHRI), a list of rights based on Islamic law was 

provided to demonstrate adherence to the UN Charter. Although there are numerous academic 

discussions about the universality and compatibility of the CDHRI866 with UDHR, this is the 

 
861 1951 Convention (n 1). 
862 Pakistan adopted some of the main human rights treaties, such as CAT and CCPR in 2010.  
863 Tajwar Ali and Haseena Sultan, ‘Emerging Role of the Organization of Islamic Cooperation in the Global 

Governance since 1969’ (2023) 10 Cogent Arts & Humanities 2202052.  
864  'Charter of the Organization of Islamic Cooperation' <https://www.oic-

oci.org/page/?p_id=53&p_ref=27&lan=en>. Art. 1 and 2 of Chapter 1.; UDHR (n 2) 
865 'Charter' (n 9) Para. 7 of Art. 1 "To reaffirm its support for the rights of peoples as stipulated in the UN 

Charter and international law", Para. 14 of Art. 1 " To promote and to protect human rights and fundamental 

freedoms, including the rights of women, children, youth, elderly and people with special needs as well as the 

preservation of Islamic family values;" and Para 1 of Art. 2 “All Member States commit themselves to the 

purposes and principles of the United Nations Charter.”.  
866 Turan Kayaoglu, ‘The Organization of Islamic Cooperation’s Declaration on Human Rights: Promises and 

Pitfalls’ (Brookings) <https://www.brookings.edu/articles/the-organization-of-islamic-cooperations-declaration-

on-human-rights-promises-and-pitfalls/>; Dania Akkad, ‘Human Rights: The Universal Declaration vs The 

Cairo Declaration’ (Middle East Centre, 10 December 2012) <https://blogs.lse.ac.uk/mec/2012/12/10/1569/>. 

accessed 28 December 2024. 
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topic of another research. According to CDHRI, the right of refugees to return to their country 

cannot be restricted, and the universally recognised human rights and fundamental freedoms of 

refugees and migrants should be protected.867 Furthermore, states are tasked with “to ensure 

everyone's safety from bodily harm, following its legal system and international obligations”.868 

Even though including the mentioned statements in the declaration is important for the 

applicability of the concept of voluntary return in the state parties, they fall short of obligating 

states to apply repatriation of refugees in line with the voluntariness principles. It is not only 

vague about the voluntariness requirements for refugee returns, but it also omits any expression 

of the non-refoulement concept, differing from the ICCPR, CAT, ECHR, OAU Convention, 

and the Cartagena Declaration on Refugees.  Moreover, CDHRI is not a legally binding 

instrument, and OIC did not play an effective role in the Afghan refugee problem in the 

1990s.869 

Additionally, Pakistan lacks a national refugee legal framework, and refugees are 

treated under the Foreigners Act of 1946.870 However, it does not mean that the repatriation of 

refugees can be non-voluntary from non-signatory states, such as Pakistan, of the 1951 

Convention and major human rights treaties like the ICCPR and CAT. The principle of non-

refoulement is binding for all states as customary international law, regardless of any treaty 

body.871 Therefore, Pakistan and Afghanistan must consider the voluntary character of refugees' 

returns according to international law. Moreover, Islamic law, which is the basis of both states' 

domestic legal regime, protection of refugees from refoulement is differently regulated.   

Accordingly, 'amān’, a legal term in Islamic law, refers to the provision of refuge or protection 

 
867 ‘Cairo Declaration on Human Rights in Islam’ (Refworld) 

<https://www.refworld.org/legal/resolution/oic/1990/en/13797> Art.11 and 12. 
868 Ibid, Art 4. 
869 Ali and Sultan (n 861). 
870 UNHCR, ‘Asylum System in Pakistan’ (UNHCR Pakistan) <https://www.unhcr.org/pk/protection/asylum-

system-in-pakistan>. accessed 28 December 2024. 
871 See Chapter 2. 
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to individuals who have fled their homes due to threats to their lives and freedom.872 In this 

regard, it is not acceptable to force someone to return where their life and well-being are in 

danger under Islamic law as well. Additionally, Afghanistan and Pakistan are obligated to 

cooperate with all organs of the UN, including the UNHCR, as the state parties of the UN.873 

As previously stated, it is a requirement to be a party to the OIC as well. Despite not being a 

party to the 1951 Convention, Pakistan is a member of the ExCom, which was established by 

The United Nations's Economic and Social Council (ECOSOC) to govern the UNHCR.874 As 

explained in detail under Chapter 2, many issues related to UNHCR's field of activity are 

regulated by ExCom Conclusions and reports, including voluntary repatriation. Therefore, 

UNHCR can apply the international refugee regime established by the 1951 Convention in non-

signatory states through this cooperation, because the mission of UNHCR allows it to supervise 

refugees in both signatory and non-signatory states, provided that the host state gives its 

consent.875  

Considering the drawing refugee regime above, the UNHCR has played an active role 

in Pakistan since the GoP asked for assistance in managing the flood of Afghan refugees in 

1979.876 To illustrate how voluntary repatriation, which is part of the modern refugee regime, 

is applied in Pakistan via the UNHCR, is symbolic to understanding how voluntary repatriation 

can apply to the other forty-three non-signatory states of the 1951 Convention, which are 

members of the UN. Millions of people fled Afghanistan because of the Union of Soviet 

 
872 Ahmed Al-Dawoody and Tilman Rodenhäuser, 'The Principle of non-refoulement under Islamic Law and 

International Law: Complementing International Legal Protection in Muslim Contexts' (Humanitarian Law & 

Policy Blog, 20 June 2021) <https://blogs.icrc.org/law-and-policy/2021/06/20/non-refoulement-islamic-law 

Muddathir 'Abd al-Rahim, 'Asylum: A Moral and Legal Right in Islam' (2008) 27 Refugee Survey Quarterly 15; 

Khadija Elmadmad, 'Asylum in Islam and Modern Refugee Law' (2008) 27 Refugee Survey Quarterly 51. 
873 United Nations, ‘United Nations Charter (Full Text)’ (United Nations) <https://www.un.org/en/about-us/un-

charter/full-text> 3. accessed 28 December 2024. 
874 United Nations High Commissioner for Refugees, ‘ExCom Membership by Date of Admission of Members’ 

(UNHCR) <https://www.unhcr.org/excom/announce/40112e984/excom-membership-date-admission-

members.html>. accessed 28 December 2024. 
875 1950 Statute (n 4).; Maja Janmyr, ‘The 1951 Refugee Convention and Non-Signatory States: Charting a 

Research Agenda’ (2021) 33 International Journal of Refugee Law 188. 
876 Marjoleine Zieck, ‘In the Aftermath of Voluntary repatriation: The Fate of Afghan Refugees in Pakistan’ 

[2007] European Journal of Dental Education - EUR J DENT EDUC 6. 
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Socialist Republics (USSR) invasion in 1979. Monsutti and Balci highlight that this conflict 

has been one of the hazardous humanitarian crises since the establishment of the UN.877 The 

OIC ministers, prompted by Pakistan's president, demanded immediate withdrawal of Soviet 

troops from Afghanistan, suspending Afghanistan's membership until they left, and boycotting 

the Moscow Olympics in 1980 unless all Soviet troops were removed.878 It is evident, though, 

that the OIC's initiatives are by no means deterrent. 

In the 1980s, because of the USSR's invasion of Afghanistan, approximately 6 million 

Afghans were internationally displaced and sought asylum predominantly in neighbouring 

Pakistan and Iran.879 Pakistan and Iran initially welcomed Afghan refugees due to religious 

sympathy, as the USSR was a non-Islamic power.880 Afghan refugees were primarily in camps 

near Afghanistan's border in the Northwest Frontier Province (NWFP) in Pakistan, which were 

called Afghan refugee villages (ARVs) as well.881 They are mostly Pashtuns from Eastern and 

Southern Afghanistan, near the border with Pakistan, sharing their language, cultural 

references, and value system.882 Socio-cultural similarities between the government's welcome 

strategy and the international community's support for refugees in Pakistan are very crucial for 

adequate international protection and the development of a timely voluntary repatriation plan, 

as mentioned in previous chapters. Herein, Afghan refugees received international assistance 

from the international community, NGOs, and UNHCR, while Afghan refugees were allowed 

to freely move around the country for employment.883 NGOs were supporting UNHCR by 

 
877 Alessandro Monsutti and Bayram Balci, ‘Forced Migration in Broader Central Asia’ in Elena Fiddian-

Qasmiyeh and others (eds), The Oxford Handbook of Refugee and Forced Migration Studies (Oxford University 

Press 2014) <https://doi.org/10.1093/oxfordhb/9780199652433.013.0031> 601. accessed 28 December 2024. 
878 Ali and Sultan (n 863) 10. 
879 Barry N Stein, 'Durable Solutions for Developing Country Refugees' (1986) 20 The International Migration 

Review 264; Harild William Niels V, Christensen, Asger, Zetter, Roger, 'Sustainable Refugee Return : Triggers, 

Constraints, and Lessons on Addressing the Development Challenges of Forced Displacement' (World Bank, 

August 2015) <https://documents.worldbank.org/en/publication/documents-

reports/documentdetail/542611468188337350/Sustainable-refugee-return-triggers-constraints-and-lessons-on-

addressing-the-development-challenges-of-forced-displacement> 55. accessed 26 May 2023. 
880 Bialczyk (n 322). 
881 Monsutti and Balci (n 877) 602. 
882 Ibid. 
883 Bialczyk (n 322) 13. 
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providing education, healthcare, sanitation, water supply, vocational training, and income 

generation schemes. UNHCR spent nearly $1 billion on refugees between 1979 and 1997, with 

an additional $800 million in support of the World Food Program (WFP).884 Unofficial help 

also flooded refugee camps, some of which were used as training grounds for mujahedin885 

throughout the Cold War with the support of the US.886 According to Colville, in the 1980s, 

significant aid and funding for mujahedin groups in Pakistan fought against the Afghan 

communist and Soviet forces as part of the battle of the Cold War, creating a vast humanitarian-

military bazaar in western parts of the country.887 An important partner of the United States, 

Pakistan trained mujahedin and took in the largest number of refugees.888 Afghanistan was 

portrayed as a Communist victim in the 1980s, and the UNHCR was seen by the US and 

Western bloc as an important partner in anti-Soviet propaganda.889 Therefore, a significant 

amount of international aid for Afghan refugees in Pakistan is mostly related to international 

relations, political will, and geostrategic interests in Afghanistan, in addition to humanitarian 

concerns and legal requirements. For instance, Iran could receive only US$150 million in 

international aid due to problematic relations with Western donor states and wealthy Arab 

countries, despite the reasonable number of Afghan refugees in Iran.890 This situation can 

explain why the Afghan refugee problem in Pakistan has been embraced to such an extent by 

 
884 Ibid; Colville (n 300). 
885 "Plural of mujahid, "one who engages in jihad". The term does not have a necessary connection with war. In 

literal terms, it means "one who struggles on behalf of Islam." In recent years, however, it has been adopted by 

those who consider themselves engaged in the armed defence of Muslim lands. The struggle has many 

dimensions. Some see themselves fighting foreign domination; others are fighting against injustice, especially 

unjust state oppression. The term became known in the West in the early 1980s as the Afghan mujahedin battled 

against the Soviet invasion and occupation of Afghanistan. Muslim volunteers from many countries, calling 

themselves mujahedin, also fought in conflicts such as those in Albania, Kashmir, Kosovo, Bosnia, and 

Chechnya. Today, in post-Taliban Afghanistan, the term is still proudly used by veterans of the wars against both 

the Soviets and the Taliban (also mujahedin, but whom most Afghans consider the agents of a foreign power)." 

‘Mujāhidīn’ (Oxford Reference) 

<https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100214876>. accessed 26 May 2023. 
886 Bialczyk (n 322). 
887 Colville (n 300). 
888 Monsutti and Balci (n 877) 601. 
889 Ibid. 
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the Western Bloc and the UNHCR, unlike Iran, which has many similarities with the Afghan 

refugee issue. 

Following nearly six years of indirect negotiations, four documents of the Geneva 

Accords were signed on 14 April 1988, which regulated a political settlement in Afghanistan.891 

One of them named, the Bilateral Agreement Between the Republic of Afghanistan and the 

Islamic Republic of Pakistan on the Voluntary Return of Refugees (1988 Bilateral Agreement), 

builds an international legal way for the application of voluntary repatriation under the consent 

and obligations of host and origin states.892 Refugees who refuse to return to their country of 

origin are not covered under the 1988 Bilateral Agreement, as the Pakistani government did not 

want to provide refugees with a choice, despite the concerns of the UNHCR about whether this 

would mean support continuing till the voluntary repatriation program ends.893 The Pakistani 

government has suggested maintaining close cooperation with the UNHCR by establishing 

practices to address this problem.894 This situation shows how important it is that the UNHCR 

and international community uphold international law despite host states' desire to expedite and 

mass-exit refugees, leaving them with no choice but to return. As prolonged refugees could not 

 
891Javier Pérez de Cuéllar, ‘Texts of: Bilateral Agreement between Afghanistan and Pakistan on Principles of 

Mutual Relations, in Particular on Non-Interference and Non-Intervention, Declaration on International 

Guarantees, Bilateral Agreement between Afghanistan and Pakistan on Voluntary Return of Refugees, 

Agreement on Interrelationships for Settlement of Situation Relating to Afghanistan’ 

<https://digitallibrary.un.org/record/4007766> accessed 3 September 2025. 1. Bilateral Agreement between 

Afghanistan and Pakistan on the Principles of Mutual Relations, in particular on non-interference and non-

intervention—signed by Pakistan and Afghanistan. Forma. 

2. Declaration on International Guarantees: an undertaking by the Soviet Union and the United States to respect 

the independence, sovereignty, territorial integrity and non-alignment of Afghanistan and Pakistan; to refrain 

from any form of interference and intervention in the internal affairs of Afghanistan and Pakistan and to respect 

the latter countries' commitments contained in Instrument I—signed by the Soviet Union and the United States. 

3. Bilateral Agreement between Afghanistan and Pakistan on the Voluntary Return of Refugees, with the 

assistance of the United Nations High Commissioner for Refugees—signed by Pakistan and Afghanistan. 

4. Agreement on the interrelationships for the Settlement of the Situation Relating to Afghanistan. Besides 

setting out the interrelationships between the different instruments, this document provides for the phased 

withdrawal of foreign troops, starting from 15 May. One-half of the troops are to be withdrawn by 15 August 

1988; the entire process of withdrawal is to be completed within 9 months. ‘Geneva Agreements on Afghanistan 

- Derecho Internacional Público - dipublico.org’ (8 October 2010) <https://www.dipublico.org/100569/geneva-

agreements-on-afghanistan/>. accessed 26 May 2023. 
892 Agha Shahi, ‘The Geneva Accords’ (2008) 61 Pakistan Horizon 143.  
893 Marjoleine Zieck, ‘The Legal Status of Afghan Refugees in Pakistan, a Story of Eight Agreements and Two 

Suppressed Premises’ (2008) 20 International Journal of Refugee Law 257-258. 
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return immediately to their post-conflict country of origin due to many reasons, which are 

analysed below, despite agreements between governments on voluntary repatriation. 

After roughly ten years in exile, many refugees started spontaneously returning home 

following the Soviet Union's withdrawal in 1989, at a slow, gradual, but continuous895, although 

refugees have reasonable hesitation about the current conditions of the country of origin.896 

Despite the USSR's military withdrawal, there was still a pro-Soviet Najibullah government in 

Kabul and the civil war against the Najibullah government was continued by mujahedin and 

other military groups.897  Therefore, the spontaneous return of refugees was slow, contrary to 

international expectations, between 1989 and 1992.898 It took more than two to three years 

because it included many phases: first, male members of a family temporarily returned to 

Afghanistan to check the environment and work for a permanent return, such as harvesting their 

fields, then returning to rebuild their shelter, and finally, the spontaneous return of the whole 

family from Pakistan occurred.899 Although a slow normalisation was seen in the rural areas 

under the control of the Mujahideen, where most refugees returned, there was no existence of 

any state authority and institutions such as schools, hospitals and police.900 The United Nations 

Coordinator for Economic and Humanitarian Assistance to Afghanistan (UNOCHA) was 

implementing reconstruction and demining activities in Afghanistan, utilising its Salam Mobile 

Units (SMU) and operating cross-line between mujaheddin and government territories in the 

absence of the government.901 Activities of the UNOCHA included sun pest control, food 

programs, and fertiliser distribution, restoring communication between Afghans.902 

 
895 Gower Rizvi, 'The Afghan Refugees: Hostages in the Struggle for Power' (1990) 3 Journal of Refugee Studies 

244. 
896 Monsutti and Balci (n 877). 
897 Rizvi (n 895) 244. 
898 Ibid  245. 
899 ‘Voluntary repatriation - Training Module RP1’ (Refworld, 1993) 

<https://www.refworld.org/reference/manuals/unhcr/1993/en/17414>. accessed 26 May 2023. 
900 Rizvi (n 895) 247. 
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UNOCHA's operations in Afghanistan are crucial in facilitating returns, even though the 

organisation's presence alone is far from sufficient. As argued in this research, to accomplish 

sustainable and durable voluntary repatriation for post-conflict scenarios, humanitarian 

assistance should apply to peace and development in the country of origin, which will be 

analysed in the case of Afghanistan under the last subsection. 

In March 1990, UNOCHA and the GoP formulated a pilot scheme to facilitate the 

spontaneous movement of Afghans' voluntary repatriation.903 The UNHCR carried out this pilot 

project between July 15 and October 15, 1990.904 The scheme provided cash grants of 3,000 

rupees for each registered family returning for transportation and initial resettlement, as well as 

a 300-kg wheat ration for a month's food allowance.905 However, the pilot application was not 

as effective as UNHCR had hoped.906 The Afghan refugee return process is complex and 

influenced by various factors, including security, political settlement, and the development 

situation within Afghanistan, making it a gradual process over several years. Hence, expecting 

a quick mass return by offering some additional economic incentives would not be reasonable, 

despite the significance of this scheme. Moreover, there were various preventive factors for 

quick and mass voluntary repatriation to the country of origin. First, the Najibullah government 

continued to be strong in Afghanistan, although the Afghan Interim Government (AIG) was set 

up with Pakistan's and other states' assistance and remains politically disjointed and unable to 

free itself from outside influence.907 It has been observed that in the following period, AIG 

marginalised itself and used the refugees as a bargaining chip against the Kabul regime for its 

political survival and implemented policies to prevent their return.908 Therefore, there was an 

international gap that allowed the repatriation of refugees to be used as a political bargaining 

 
903 Ibid 259. 
904 ‘Voluntary repatriation - Training Module RP1’ (n 689). 
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906 Ibid 259. 
907 Ibid 244. 
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instrument for domestic interests.  

Second, interest groups named "card-holders" used their political connections with 

mujaheddin leaders to collect rations on behalf of the returnees, which created a black market 

of relief goods.909 The UNHCR has been criticised for neglecting refugees once they leave 

camps, rather than providing cash and food.910 However, in the case of Afghanistan, UNHCR 

had unrestricted access to refugees in Pakistan, whereas in Afghanistan, access was severely 

limited until 1992 as a result of political and security issues.911 Therefore, this situation creates 

a general assumption among refugees that returnees are neglected by the international 

community compared to the continued facilities of NGOs in refugee camps.912 Additionally, 

the role of UNHCR in this pilot spontaneous voluntary repatriation scheme is very crucial to 

establishing its organised voluntary repatriation programme in the future. Moreover, many 

refugees in Pakistan were unregistered and did not qualify under the encashment scheme when 

they preferred to return spontaneously.913 IOM supplied transportation for undocumented 

individuals returning to isolated regions within Afghanistan.914 The cooperation between the 

UNHCR and IOM was significant in assisting returnees in safety regardless of their 

documentation.  

Third, the timing of the pilot project for voluntary repatriation is not convenient for 

Afghanistan's geographical conditions, because 15 July is too late for Afghans to prepare land 

for harvest before winter sets in.915 Fourth, refugees and different Afghan tribes, which could 

be a major contributing factor to the remarkably subpar response to the voluntary repatriation 

scheme, were not included in the planning part of the pilot project.916  According to Rizvi, it 

 
909 Ibid 254. 
910 Ibid 255. 
911 ‘Voluntary repatriation - Training Module RP1’ (n 689). 
912 Rizvi (n 895) 255. 
913 Ibid. 
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was caused because of the common thinking about Afghan refugees as economic migrants 

unlikely to return.917 However, the return decision of Afghan refugees is based on clan-based 

choices, occasionally involving pressure, being made by tribal elders in Pakistan and breaking 

this code for economic considerations goes against tribal cohesion.918 The lack of prior 

consultation with Afghan groups prevented them from understanding what the plan was, and 

also prepared the ground for the policies of vested interests in the region to deter returns.919  

Therefore, it has become necessary to analyse refugee profiles taking into account the 

geographical conditions that will directly affect the life of rural returnees and the decision-

making mechanisms for return, which cannot be individual, such as depending on tribal 

decisions for Afghan refugees in Pakistan.  

Fifth, over 50% of male refugees have become integrated into the local economy, 

making it difficult for them to return to a war-torn economy with scarce jobs.920Moreover, 

second-generation refugees born in Pakistan grew up in camps in the worst-case scenario, 

having basic amenities like schools, health units, and limited drinking water in refugee villages 

provided by the UNHCR.921 Insufficient reconstruction and development initiatives for 

Afghanistan, continuing conflicts and political instability discouraged many refugees from 

returning home. Especially for prolonged refugee profiles who became unofficially adapted to 

the host state, existing life conditions in the country of origin should be positively changed for 

return, to maintain life standards in host states, including shelter, health facilities, food, and 

education, regardless of good or bad. 

Although the pilot project carried out during this duration did not meet expectations, 

many lessons should be drawn about how to effectively plan and execute voluntary repatriation 
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programs in the future. According to unofficial resources, there is a high likelihood that a third 

of refugee families might have left camps slowly and gradually between 1989 and 1992, despite 

challenges and discouragements.922 The UNHCR positively contributes to spontaneous 

voluntary repatriations through pilot projects. According to UNHCR, the Afghan repatriation 

monitoring teams in Pakistan have demonstrated the invaluable role of competent and 

trustworthy refugee staff in providing valuable information about their home conditions.923 

Moreover, regular monitoring of exit corridors in Pakistan decreased the harassment of Afghan 

returnees at border crossings.924 Most Afghans returned to villages ruled by Mujahedin or other 

National Liberation Movements (NLMs). Although monitoring returnees was not possible in 

Afghanistan, UNHCR took measures such as identifying "zones of tranquillity" and ad hoc 

arrangements with local commanders, which were short-lived due to ongoing conflicts.925 The 

fact that Pakistan has demonstrated fulfilling the requirements of being a part of the UN by 

giving full support to UNHCR's fields of activity within its territory, and has set a positive 

example in terms of the implementation of international law for refugees and voluntary 

repatriation as a non-signatory to the 1951 Convention. As explained in detail in Chapter 2, 

although countries are not obligated by binding agreements regarding voluntary repatriation 

standards, they can contribute to the development of the principle of voluntariness for the return 

of refugees as a customary practice by applying their criteria. In the following period, it has 

been an important fieldwork in terms of establishing the voluntary repatriation norms outlined 

in the 1996 UNHCR handbook. 

After the Mujahedin's takeover of Kabul in 1992, voluntary return in the masses 

began.926 On 17 August 1993, a tripartite agreement between Pakistan, Afghanistan and the 

 
922 Ibid 257. 
923 ‘Voluntary repatriation - Training Module RP1’ (n 689). 
924 Ibid. 
925 Ibid. 
926 Monsutti and Balci (n 877). 



190 
 

UNHCR regarding assisting Afghan refugees' safe, orderly, and voluntary repatriation from 

Pakistan as well as their effective reintegration back into Afghanistan was signed and has been 

applied for roughly 10 years.927  As a practical counterpart to the hierarchical prioritisation of 

voluntary repatriation among all traditional solutions after the Cold War in the 1990s928, the 

agreement did not include any provision regarding what would be done for those who did not 

or could not return voluntarily.929 Voluntary repatriation was presented as the most preferred 

solution for refugees within a humanitarian framework that supported the right of return, as 

outlined in the agreement.930 Following the tripartite repatriation agreement, Pakistan signed 

the 1993 Cooperation Agreement with UNHCR on 18 September 1993.931 The Afghan refugee 

crisis led to UNHCR's operational presence in Pakistan since 1979, evolving into a 

transformative and altering phase for Pakistan's refugee law. The 1993 Cooperation Agreement 

has become a fundamental component of Pakistan's refugee policy, encompassing targeted 

initiatives such as the solutions strategy for Afghan refugees and other legal issues related to 

refugees, including administrative controls and regulations regarding immigration and visas.932 

Since the 1993 Cooperation Agreement, Pakistan has accepted the UNHCR's decisions and 

applications on behalf of Pakistan, which are primarily based on the 1951 Refugee Convention 

and the ExCom Conclusions.933 Therefore, the case of Pakistan illustrates how the 1951 
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Convention and the international refugee regime influence states that have not ratified a given 

treaty.934 

On a positive note, the government in Afghanistan has changed, and an international 

refugee law regime has been established in Pakistan to monitor and organise voluntary 

repatriation. On a negative note, each period has its refugees because of the failure to ensure 

political stability and end violence within the country. The interim government after the 

Najibullah regime could not be successful.935 The collapse of state administration in 

Afghanistan led to the rise of new political elites competing for jihad leadership and external 

resources.936 While traditional Afghan society's landlords and bureaucrats lose power, war 

creates its elites.937 The country is divided into regions controlled by various despotic and 

mostly radical military groups938. The rule of law and governance in Afghanistan has collapsed, 

with no respect for human rights or humanitarian law, and no institutions to protect them, 

leading to widespread insecurity and a lack of international standards.939 The breakdown of the 

jihadi leadership paved the way for the Taliban, which is an Islamic political and military 

organisation, active in Afghanistan and Pakistan940, to emerge in late 1994.941 Taliban quickly 

took control of nine of Afghanistan's thirty provinces942, and its presence in the area was initially 

tolerated by many Afghans, as its controlled provinces had become more stable and peaceful in 

the aftermath of the conflict.943 However, ongoing internal conflicts discouraged the refugees 
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from returning.944  

Moreover, new conflicts led to the emergence of new categories of refugees, including 

Kabulis, educated women, professionals such as medical professionals and teachers, and a large 

number of minorities like Shia Hazaras fearing discrimination by the Pashtun-led Taliban.945 

Colville argues that these refugees, who represent the brain-drain of the country as well, might 

worsen the country's long-term future, although the number of refugees is predominantly less 

than the vast majority of rural migrants who fled during the 1980s.946 On the contrary,  

following the increasing control of the Taliban in the rural areas, repatriation from Pakistan was 

boosted.947 Despite the Taliban's control of the country of origin, many of the refugees in 

Pakistan still wanted to go back, because many of the issues affecting a large portion of the 

outside world do not necessarily directly affect people who wish to return.948 This situation 

explains why voluntary repatriation decisions should be evaluated individually. However, how 

many refugees’ voluntary repatriation was evaluated individually under the 1993 tripartite 

agreement is unknown.  

Late in 1996, the Taliban took control of Kabul949 and announced an amnesty for 

Afghan refugees returning to Afghanistan, ensuring no harassment, intimidation, 

discrimination, or persecution based on race, religion, nationality, or gender in July 1997.950 

According to UNHCR records, 84,000 refugees out of a total of 87,000 persons voluntarily 

repatriated from Pakistan in 1997.951 The refugees who are attempting to return come from rural 

areas in southern and eastern Afghanistan, where things have been quieter than in the cities, 
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global-appeal-1999-afghanistan>. accessed 6 May 2024. 
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and the controversial social programs of the Taliban are not as strictly implemented.952 Despite 

the amnesty announcement, the Taliban's interpretation of Islamic law has restricted 

fundamental rights and freedoms in Afghanistan, including women's freedom of movement, 

expression, and association, employment, and limited schooling for girls.953 Therefore, return 

is far from being desirable for women and educated professionals, Hazaras and people from 

north and west Afghanistan to their hometowns under the Taliban's control and rules.954 Based 

on their understanding of the circumstances in their native region, Afghan refugees made their 

decisions.955 They prioritise local situations, especially security, but they also take into account 

broader political, military, social, and economic factors.956  

For instance, the UNHCR created a group-based assistance scheme for voluntary 

repatriation to Afghanistan in 1997957, which had difficulty meeting the criteria that refugees 

prioritise for return, despite their wish to do so.958 Even if refugees want to return to remote 

rural areas, which the Taliban government is less inclined to support, groups emphasise the 

value of education and ask for help from international organisations to open schools for both 

boys and girls and healthcare services.959 Prolonged life in camps having many facilities will 

be mentioned below for refugees, triggering them to avoid returning to post-war conditions, 

having no institutions, employment opportunities, and broken infrastructure. Therefore, it is 

important that to promote voluntary repatriation, UNHCR should evaluate the changes in the 

conditions of the country of origin. However, as analysed under Chapter 2, the 1996 Handbook 

regulated standards of voluntary repatriation were too late to govern applied voluntary 
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repatriation programmes. According to the 1996 Handbook, the role-changing conditions of the 

country of origin, which enable it to meet basic human rights, are essential to promote voluntary 

repatriation.960 However, 1,274,000 refugees were assisted to return by the UNHCR in 1992; 

the number reached approximately more than 2 million in 1998.961 The vast majority of 

returnees are self-sufficient, though frequently in extremely poor condition, with many relying 

on daily labour for low earnings to survive if they are still alive.962 As mentioned above, armed 

conflicts were ongoing when the UNHCR promoted voluntary repatriation. The pressure of host 

and donor states on the UNHCR plays an important role in encouraging voluntary repatriation 

for Afghan refugees, as deeply criticised under Chapter 1. 

On the one hand, the conditions of the camps had become more difficult for refugees 

due to decreasing international funds because the collapse of communism and the Soviet 

Union's loss of superpower status had led to Afghanistan's withdrawal from international 

consciousness for the US and Western states by the end of the Cold War.963 Furthermore, 

Afghanistan was dethroned from the list of priorities for other supporter states such as the US, 

Saudi Arabia, and Kuwait due to erupted Gulf crisis in the 1990s.964 Although the ongoing 

violence and drought in Afghanistan forced people to move to Pakistan and Iran throughout the 

1990s, funders pushed the WFP and UNHCR to reduce their assistance to camp-based refugees 

in Pakistan.965 Due to declining international aid and Afghan refugees' outflow, host countries 

like Pakistan and Iran have become hostile towards refugees, leading to 'asylum fatigue'.966 

With limited international assistance, they were seeking to relieve the burden of Afghan 

refugees by returning them to Afghanistan.967 The practice of resettling Afghan refugees in 
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Pakistan has cooled due to the ongoing civil war and reduced international aid, leading to a 

debate on repopulating the repatriation of refugees by the permanent solution to the conflict in 

Afghanistan.968 Unfortunately, this attitude does nothing more than make the refugees who are 

encouraged to return victims of the ongoing conflicts or a party to it. Therefore, apart from the 

host and donor states' wishes, following the 1996 handbook standards should be fundamental 

for the UNHCR, despite all the difficulties.969 

On the other hand, in August 1998, UNHCR announced the halting of the group 

repatriation scheme and basic assistance package for returning Afghan refugees due to a lack 

of funding, and eight groups were informed that they couldn't return before 1999.970 Colville 

claims that this situation demonstrates the bankruptcy of UNHCR's repatriation programme.971  

The Fund crisis had led to a situation where those who want to leave cannot do so, and those 

who wish to stay cannot remain in conditions that comply with human rights. In the case of 

Afghanistan, the absence of international solidarity made refugees' repatriation necessary, not 

voluntary, as analysed in Chapter 3. Considering the numerous international efforts for refugees 

in Pakistan, which were mentioned at the beginning, mismanagement of support for refugees 

might be another factor for these necessary repatriations. Colville claims that the differences in 

methods used for aid provided by many aid organisations and NGOs, the failure of UNHCR to 

organise it, and the fact that the potential of Afghan refugees to benefit the host states have been 

ignored for decades have also played a key role in this situation.972 There were still more than 

two million Afghan refugees in Iran and Pakistan, making Afghans the largest refugee 

population in the world,973 even though a total of 4,064,000 refugees, 2,724,000 refugees from 
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Pakistan and 1,340,000 from Iran, had voluntarily repatriated by October 1998.974 

4.2.1.2. Voluntary repatriation and New Refugees in the 2000s 

Suspensions of UNHCR's repatriation programmes due to lack of funds and increasing 

global tension between the international community and the Taliban created unclarity for the 

refugees wishing to repatriate. Moreover, internal conflict between the Taliban and Northern 

Alliance, consisting of warlords, was continuing predominantly in northern Afghanistan and 

creating refugees.975  International reports indicated that the Taliban militia killed civilians on 

a large scale, both randomly and purposefully, applying torture and massacre against minorities 

and restricting predominantly fundamental rights of women, such as the right to work, the right 

to education, freedom of movement without men and the compulsory clothing rule for women, 

known as the full-length burqa. 976 Furthermore, the UN Security Council reaffirmed that the 

Taliban was supporting terrorist groups in training, equipment, protection and finance, 

production and trafficking of drugs in Afghanistan.977 In 1999, the UN Security Council 

declared the Taliban and Al-Qaeda Sanctions Committee, which linked both as terrorist groups 

and placed sanctions on the groups' ability to receive funds, travel, and weapons.978  

Following UN sanctions in 1999, UN organisations and NGOs endeavoured to aid IDPs 

and returnees; nevertheless, they encountered hindrances due to extensive warfare and the 

Taliban's mistrust, which intensified.979 Moreover, due to a severe drought that occurred in 

2000, a significant portion of the Afghan population became heavily dependent on food supplies 
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provided by humanitarian organisations, even for basic sustenance.980 According to an 

evaluation conducted by the UNOCHA, sanctions have a detrimental effect on aid reaching 

humanitarian organisations operating in Afghanistan.981 Tensions arose between the Taliban 

and NGOs and UN organisations in December 2000 as a result of additional sanctions the UN 

Security Council placed on the Taliban.982 UN organisations had temporarily removed their 

employees from Afghanistan.983 The UNHCR's withdrawal from the region has put a strain on 

the already difficult lives of returnees and IDPs living under international humanitarian 

assistance. As explained in previous chapters, the continuation of international humanitarian 

assistance for returnees and the fulfilment of UNHCR's monitoring and reintegration duties in 

the region are very important for the sustainability of the repatriation solution. Many scholars 

argue that the imposition of additional sanctions provides the basis for the Taliban to reinforce 

their anti-human rights applications.984 In difficult situations, such as the Taliban example, 

seeking interim softer solutions that would facilitate UNHCR and its personnel's access to the 

region should be prioritised to protect IDPs and returnees in the region.  

The Afghan refugee crisis, which had continued since the Soviet invasion of the region 

and became more complex as mentioned above, with the Taliban taking over, had been 

exacerbated by the US invasion that caused mass displacement again.985 On 7 October 2001, a 

US-led military operation against terrorism started in Afghanistan under the control of the 

Taliban, which was hosted by Osama bin Laden and the Al-Qaeda network, which were 
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perpetrators of the 9/11 attack.986 As a result of the US invasion, the Taliban regime was rapidly 

overthrown, and the number of IDPs and refugees sharply increased.987 However, the policy of 

neighbouring states, initially Pakistan and Iran, was very strict in accepting a large number of 

refugees into their territory before 2001. The termination of food aid to camp residents led to 

the exodus of refugees to Pakistani cities, causing social and economic issues such as crime, 

drug addiction, trafficking, illegal trade, job loss, and increased real estate prices.988 On the one 

hand, a prolonged and large number of Afghan refugees had become a serious problem between 

the public and the government in Pakistan. Harassment against refugees in social life, forcing 

Afghan refugees who live in cities to move to camps and deportations had intensely raised.989 

On the other hand, the new GOP closed its border with Afghanistan in November 2000 to 

prevent security problems and increase the number of refugees990, as a reaction to the 

international community that left Pakistan alone with over 2 million refugee populations by the 

end of the Cold War.991 The GOP justified its closed-door policy by referring to Article 3 of the 

1967 UN Declaration on Territorial Asylum, which considers national security as the basis for 

denying entry to refugees.992 The policies and practices of Pakistan and Iran towards Afghan 

refugees had played a significant influence on the process of making "voluntary" decisions 

regarding the repatriation of individuals to Afghanistan.993 Pakistani police have repeatedly 

harassed and imprisoned Afghan refugees due to their lack of legal status, with 7,633 forced 
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returns between 2000 and 2001, continuing even after the US-led bombing campaign.994 

It demonstrates that host states, which have hosted large numbers of refugees for many 

decades and have not received sufficient support in terms of international burden and 

responsibility sharing, could take measures that are contrary to international law and human 

rights law for their domestic interests. When a large number of refugees wave erupted in 2001, 

Pakistan kept officially closing its border, similar to other host states, despite UNHCR and 

donor governments' promises to assist refugees, as Pakistan feared losing international interest 

and struggling to cope with more.995 Later, only people carrying legitimate documentation, 

which is very hard under war conditions, were permitted entry.996 As a result, thousands of 

Afghan asylum seekers were left in hazardous circumstances within their own country.997 As 

analysed in Chapter 2, the failure of Pakistan and other host states to open their borders to 

Afghans who want to exercise their right to asylum during wartime and their abandonment of 

the deadly conditions of war constitute a violation of the non-refoulement principle. Moreover, 

UNHCR has regulated non-admission at the border in circumstances such as Afghanistan, as 

evidence of a breach of Article 33 of the 1951 Convention.998 Although it can be claimed that 

Pakistan is not a state party to the 1951 Convention999 and UNHCR's advisory opinions are not 

legally binding for states, the principle of nonrefoulement is a customary international law that 

creates an obligation for all states. Moreover, Pakistan signed a bilateral agreement regarding 

cooperation with the UNHCR in 1993, in addition to the cooperation requirement for all 

member states of the UN with the UNHCR.1000 Therefore, all the host states with Pakistan 
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applying a non-admission policy during the wartime period breached the principle of non-

refoulement according to international law. However, the responsibility should not only belong 

to host states that have already hosted numerous Afghan refugees for more than two decades. 

Responsibility for the humanitarian tragedy must also be extended to the international 

community, which has not sufficiently shared the protection responsibility of refugees for years, 

as analysed under Chapter 5.1001 

As a result of international community pressure, Pakistan and UNHCR officials have 

decided to accommodate new refugees in new camps in border areas, with assurances of aid, 

resumption of assistance programs, and facilitation of return programmes as soon as 

possible.1002 Even after the Taliban were overthrown in December 2001, the GoP has persisted 

in taking a tough stance toward Afghan refugees and has pushed for their immediate return,1003 

due to a lack of trust in the international community's support for the protection of Afghan 

refugees.1004 Therefore, host states' increased expectations from the voluntary repatriation 

programme of the UNHCR  created a push factor, despite the common reluctance of refugees 

to return. On the country of origin side, on 5 December 2001 Bonn Agreement or 'Agreement 

on Provisional Arrangements in Afghanistan Pending the Reestablishment of Permanent 

Government Institutions', was signed by the Northern Alliance and the group of the deposed 

king, created a multinational peacekeeping force to keep Kabul secure and appointed Hamid 

Karzai as the head of the interim administration after the fall of Taliban in 2001.1005 It 

established a framework for free and fair elections to achieve a fully representative government, 

including a Transitional Administration and a new Constitution.1006 The Bonn Agreement 
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addresses how refugees will participate in the transitional process, which allows them to vote 

in host states, including Pakistan and Iran, but it does not specifically address their 

repatriation.1007 The democratic, active, and symbolic role of refugees in the country's 

reconstruction process is very crucial in terms of establishing a connection between refugees 

and their origin states, which could create a basis for shaping their return decisions.  Once the 

Ministry for repatriation and Refugees (MORR) was established, along with the Afghan Interim 

Administration, the UNHCR started initiatives on a new tripartite repatriation framework in the 

region.1008  

Moreover, on 22 December 2001, Presidential Decree No. 297 on Dignified Return 

established a crucial foundation for the operations of the MORR and its departments, in 

collaboration with the UNHCR and other national and international actors throughout all the 

provinces of the country.1009 The decree increased confidence in return through its repatriation 

strategy, which is "rooted in respect for four fundamental principles: voluntariness based on 

informed choice, safety, gender equality, and graduality."1010 The Karzai government needed 

refugee repatriation to justify its authority in Afghanistan; therefore, it insisted on a powerful 

message in the decree: "warmly welcomes Afghan nationals who were compelled to leave the 

country and assures them of non-discrimination, freedom from persecution and protection by 

the state."1011 Furthermore, at the beginning of 2002, the donor states, which consisted of the 

US and its partners, pledged to provide US$4.5 billion in aid to Afghanistan over five years to 
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promote the reconstruction of Afghanistan.1012 According to the US and its partners, voluntary 

repatriation of refugees to Afghanistan is a key component of the "war on terror" and a key 

indicator of its success.1013 Furthermore, UN Security Council Resolution 1386 established the 

International Security Assistance Force (ISAF) "to assist the Afghan Interim Authority in the 

maintenance of security in Kabul and its surrounding areas, so that the Afghan Interim 

Authority as well as the personnel of the United Nations can operate in a secure 

environment."1014 Therefore, initiatives of the Karzai government, with the support of the US 

and its partners, create a pulling factor to promote voluntary repatriation to Afghanistan, as 

noted by the UNHCR. Regarding the effects of pull and push factors on the UNHCR to 

encourage voluntary repatriation in Afghanistan, UNHCR advocates for voluntary repatriation 

as the most preferred solution for millions of refugees.1015 In 2002, a large-scale repatriation 

occurred, with approximately 1.6 million Afghans leaving Pakistan and returning to their 

homeland despite the concerns of the refugees.1016 

When the largest-scale voluntary return program in 2002 was examined, it did not meet 

the standards of voluntary repatriation set by the 1996 Handbook. Accordingly, repatriation of 

refugees is based on the voluntary, free and informed choice of the refugee in safety and dignity; 

and the UNHCR promotes voluntary repatriation after a fair assessment regarding fundamental 

changes in the conditions of the country of origin.1017 Firstly, mentioning general fundamental 

changes in the conditions of the country of origin was not convenient, because the Transitional 

Administration, led by Hamid Karzai, faced challenges in effectively governing, restoring 

security, and introducing the rule of law, as the government struggled to build a power base 

 
1012 Bialczyk (n 322) 14. 
1013 Ibid 15. 
1014 ‘Security Council Resolution 1193 - UNSCR’ (n 965). 
1015 Bialczyk (n 322). 
1016 Noor (n 990). 
1017 UNHCR, Voluntary Repatriation Handbook (n 230) 2.3. 
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beyond Kabul.1018 According to the report of Amnesty International, Afghanistan's 

reconstruction, rehabilitation, and peace-building efforts have been unsuccessful, with security 

deteriorating due to factional fighting, targeting aid personnel, crime, and banditry.1019 

Therefore, the UNHCR acted against its protection responsibility by promoting voluntary 

repatriation before the fundamental changes occurred in the country of origin, especially for the 

returnees' security. Moreover, based on the general assumption that repatriation is the most 

desirable solution for refugees, to promote repatriation cannot be valid for refugees' own 

decision1020, because this assumption is related mostly to states' interest in governing 

repatriation, explained below and under this Chapter.  

Furthermore, the case of Afghanistan is not a suitable case to establish generalised 

assumptions about refugees. Forced displacements in Afghanistan continued for such a long 

time, and ongoing conflicts with different actors, that differences emerged between the profiles 

of the refugees remaining in the host states. Noor categorises these profiles belonging to the 

Afghan population in host states into three categories: first, long-stay refugees since 1989 or 

before 2001, new refugees after 2001, and economic migrants.1021 Moreover, before the 

Taliban, the main reason for displacement was Russia's invasion-based conflicts, whereas after 

the Taliban, in addition to generalised violence, reasons were individualised by gender, society, 

and political opinion. After the 2000s, these reasons evolved from ongoing conflicts and 

droughts to the US-led war. Therefore, promoting voluntary repatriation for everyone in a large 

number of Afghan refugee groups to a country which lacks sustainable peace and conditions to 

reach fundamental rights not only risks the lives of returnees but also opens a gate for recycling 

repatriations between host and origin states, as mentioned in the previous section explaining 

 
1018 Bialczyk (n 322) 14-15. 
1019 Amnesty International, ‘Afghanistan: Out of Sight, out of Mind: The Fate of the Afghan Returnees’ 

(Refworld) <https://www.refworld.org/reference/countryrep/amnesty/2003/en/32268>. accessed 10 June 2024. 
1020 Nassim Majidi, ‘From Forced Migration to Forced Returns in Afghanistan: Policy and Program 

Implications’. 
1021 Noor (n 990) 61. 
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the 1990s. Individual assessment for the return decision of refugees can play an effective role, 

as the expectation of Afghans living in camps since 1989 or their second-generation people 

who don't know anywhere else as a home apart from this village, is different from that of Afghan 

refugees who are female or from an ethnic minority group, such as Hazara. 

Secondly, getting true information about their conditions in their country of origin is 

essential to establish refugees’ free and voluntary decision regarding return. In 2002, UNHCR 

and its partners conducted a mass information campaign using the BBC, Afghan radio and TV, 

local newspapers, UNHCR website, registration and verification centres in Pakistan and Iran, 

and other media to spread the word about the situation in Afghanistan and the repatriation 

process.1022 According to an examination of the purpose and substance of the UNHCR 

information campaign, many Afghan refugees did not have access to correct information when 

they decided to return "voluntarily."1023 The international campaign gave refugees hope for the 

future when they return, rather than realistic information and updates about security concerns, 

and dreadful socioeconomic and political conditions.1024 States' attitudes toward spreading 

wrong information or avoiding giving updates can be understandable depending on their 

interests in refugee repatriation. However, the UNHCR is an organisation having a 

humanitarian and non-political character, tasked primarily to protect refugees, before 

encouraging repatriation for them to seek sustainable and durable solutions.1025 Thus, UNHCR's 

stance here is that it prioritises the interests of states over the benefits of refugees, against its 

statute. As explained in Chapter 1, the limitations of the UNHCR, such as its reliance on donor 

states, trigger this kind of deviation in practice. According to Amnesty International, "Returnees 

feel deceived by reports, coming from host countries and UNHCR, that they could return to 

 
1022 Bialczyk (n 322) 17. 
1023 Ibid 17-20. 
1024 Ibid 19. 
1025 1950 Statute (n 4). 
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Afghanistan in safety and dignity."1026  

Thirdly, According to the 1996 Handbook, voluntariness is a decision taking issue 

making repatriation far ‘more likely to be lasting and sustainable’, indicating 'an absence of 

measures which push the refugee to repatriate,' and must be viewed about both the conditions 

in the country of origin (calling for an informed decision) and the situation in the country of 

asylum (permitting a free choice)’.1027 Nevertheless, in the case of Afghanistan, voluntariness 

could not be a free choice for refugees. Closing refugee camps is the effective pushing measure 

of the GoP to reduce the number of Afghans living in its country since 2002. The Pakistani 

government decided in 2002 to close some parts of the NWFP camps and to give the people 

living there eviction orders.1028 Due to this development, thousands of refugees were obliged to 

either return to Afghanistan or relocate to Pakistan's cities.1029 However, in urban areas, a 

common hostile approach against refugees and pushing them to camps has prevented them from 

establishing a life as mentioned above. Hence, most of the refugees preferred to return to their 

country of origin and could not make a free and informed decision according to the criteria 

specified in the 1996 UNHCR Handbook, and the return decision was based on mostly 

desperation rather than voluntariness. As argued by Zieck, voluntary repatriation is frequently 

employed in practice when there is no other choice for refugees except to return.1030 

Nevertheless, the repatriation of the refugees from Pakistan in 2002, as analysed above 

in three legal stages of the 1996 Handbook, remained a premature return operation, because 

most of the returnees returned to Pakistan.1031 According to Noor, the mass voluntary 

repatriation programme in 2002 made matters worse because the returnees had to deal with 

 
1026 Amnesty International, ‘Afghanistan’ (n 1007). Amnesty International 2003. 
1027 UNHCR, Voluntary Repatriation Handbook (n 230) 2.3. 
1028 Amnesty International, ‘Afghanistan’ (n 1007). 
1029Bialczyk (n 322) 22.  
1030 Marjoleine Zieck, ‘Voluntary repatriation: Paradigm, Pitfalls, Progress’ (n 27) 33-48. 
1031 Noor (n 990) 67. 
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harsh circumstances in Afghanistan due to the country's lawlessness and devastation.1032 

Therefore, the UNHCR has also been aware that getting 1.6 million refugees safely to the other 

side of the border without police, hospitals, schools, job opportunities, the rule of law, and 

enough accommodation is not a durable solution. Additionally, the influx of a sizable number 

of displaced individuals put pressure on relief organisations operating in Afghanistan.1033  Some 

limited areas were occupied by the UNHCR to establish a life for returnees, and most refugees 

have not been able to recover their property, hindering their reintegration into their original 

areas.1034 Therefore, upon returning to Afghanistan, many refugees have been driven into an 

internal displacement situation, which begins a new cycle of displacement rather than ending 

the previous one.1035 According to Özerdem and Sofizada, land-related insecurities, including 

illegal land occupation, disputes, evictions, poppy cultivation, mines, and the existence of 

warlords and militia commanders, played a significant role in not achieving sustainable 

voluntary repatriation and triggering a return to host states.1036  

 In 2003, realising that expeditious repatriation was not a workable solution, the 

UNHCR refocused its efforts on guaranteeing the sustainability of return.1037  On 17 March 

2003, Pakistan, Afghanistan, and the UNHCR signed a tripartite agreement for the repatriation 

of Afghan citizens living in Pakistan.1038 However, in 2003, the repatriation of Afghan refugees 

started slowing down, because Afghan refugees in Pakistan were unwilling to return due to 

ongoing security risks and negative repatriation experiences in 2002.1039 The UNHCR 

responded to this by initiating the Facilitating Group Return (FGR) program, which allowed 

refugees to observe that conditions had significantly improved.1040 Developing this kind of 

 
1032 ibid. 
1033 ibid. 
1034 Özerdem and Sofizada (n 1010). 
1035 Bialczyk (n 322). 
1036 Özerdem and Sofizada (n 1010). 
1037 Noor (n 990). 
1038 Zieck, ‘In the Aftermath of Voluntary repatriation’ (n 865). 
1039 Ibid; Katharina Lumpp and others, (n 1006)150. 
1040 Ibid 69-70. 
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interim phase for issues such as barriers to repatriation, while considering the needs of refugees, 

demonstrates that UNHCR has learned from its experiences and improved the voluntary 

repatriation concept. By adaptation of the 2004 UNHCR Handbook, the framework of 

voluntary repatriation is extended with its components as reintegration, rehabilitation, and 

reconstruction following repatriation, thereby providing a sustainable approach to voluntary 

repatriation.1041 To achieve sustainable and durable solutions for Afghan refugees, the Solutions 

Strategy for Afghan Refugees to Support Voluntary repatriation, Sustainable Reintegration and 

Assistance to Host Countries (SSAR) was drafted in 2012 by Afghanistan, Iran and Pakistan, 

with the support of UNHCR,1042 which will be analysed in the following section. 

However, there have been no large numbers of refugee repatriations since the premature 

repatriation initiative in 2002, which was one of the largest repatriation procedures in UNHCR 

history. As the voluntary repatriation examples from Pakistan to Afghanistan have been 

analysed so far, repatriations are based on a lack of options apart from voluntary return, because 

of the push factors like closing camps and restrictive applications against the human rights of 

refugees in Pakistan. For instance, in 2004, only 15,200 Afghans were repatriated with UNHCR 

assistance after Pakistan closed a dozen camps in the Federally Administered Tribal Areas 

(FATA).1043 In May 2007, after the closing decision of the Jungle Pir Alizai camp, where mostly 

prolonged refugees have lived since 1979, a clash erupted between residents and Pakistani 

officials, demolishing homes in the camp, and refugees were forced to return or relocate.1044 

According to the Committee of the Red Cross Report based on interviews with internally and 

externally displaced Afghans in 2009, thousands of people were repeatedly displaced, fleeing 

to safer locations, only to be re-displaced months later or upon returning home, forcing them to 

 
1041 UNHCR, Repatriation and Reintegration Handbook (n 229). 
1042 ‘SSAR Support Platform | Solutions Strategy for Afghan Refugees’ <https://ssar-platform.org/>. accessed 10 

June 2024. 
1043 Noor (n 990) 69. 
1044 Bialczyk (n 322) 25. 
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flee again.1045 Therefore, the number of returnees lacks the importance of being recorded as a 

solution provided for the case of Afghanistan, as repatriation likely could not be a permanent 

solution for Afghan returnees. In the 2010s, voluntary repatriation data regarding Afghans was 

reduced because of the instability and increasing security concerns.1046 

Although significant progress has been made in reconstructing the country since the 

2000s after the fall of the Taliban, including the establishment of a recognized government, the 

drafting of a new constitution in 2004, the holding of successful democratic elections in 2005 

after three decades, the improvement of relations with UN organs such as the UNHCR, and 

official developments on women's rights, none of these have been sufficient to provide a 

widespread security environment throughout the country.1047 Therefore, Afghanistan has been 

one of the top-rated refugee states for five decades. Challenges, including insufficient 

international investment in post-war reconstruction, insufficient capacity building in 

government departments, reforms in the justice sector, and crackdowns on drug production and 

trade, have remained.1048 Most importantly, security has been a major challenge, with 

factionalism and a resurgence of the Taliban.1049 In 2011, the withdrawal plan of the US and 

NATO, assuming control of ISAF by 2014, caused a more vulnerable environment in 

Afghanistan, although the ability of the Afghan government to secure the country is still 

seriously questioned.1050 On 29 February 2020, an agreement between U.S. envoy Khalilzad 

and the Taliban, Baradar, set the stage for a major withdrawal of American forces from 

Afghanistan and contained assurances from the Taliban that the country would not be exploited 

for terrorist purposes.1051 Before the last American soldier left the country, on 15 August 2021, 

 
1045 Oxfam (n 968). 
1046 UNHCR, ‘UNHCR Global Trends 2011’ (UNHCR UK) <https://www.unhcr.org/uk/media/unhcr-global-

trends-2011>. UNHCR, ‘Global Trends - Forced Displacement in 2018 - UNHCR’ (UNHCR Global Trends 

2018) <https://www.unhcr.org/globaltrends2018/>. accessed 10 June 2024. 
1047 Özerdem and Sofizada (n 1010). 75-80. 
1048 Ibid 80. 
1049 Ibid.  
1050 Monsutti and Balci (n 877). See ‘Timeline: The U.S. War in Afghanistan’ (n 152) for more information. 
1051 ‘Timeline: The U.S. War in Afghanistan’ (n 993). 
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the Taliban retook Kabul after 25 years.1052  

The Taliban soon returned to attacking Afghan security forces and civilians to gain a 

considerable amount of territory associated with the Afghan government.1053 In addition to the 

generalised violent atmosphere in the country, the Taliban gradually restored its extremely 

brutal interpretation of Islamic law throughout the country, which included flogging, 

amputations, public executions and severe limitations on women's freedoms of speech, 

movement, education, work and clothing, despite the early pledges to respect human rights.1054 

In August 2023, the United Nations reported that since August 2021, there have been at least 

800 cases of extrajudicial killings, arbitrary arrests and detentions, over 144 cases of torture and 

other cruel treatment, 218 extrajudicial deaths, and 14 cases of former government employees 

and security personnel being forcibly disappeared by Taliban forces.1055 Moreover, armed 

attacks on civilians resulting in numerous deaths and injuries have been the ongoing reality of 

Afghanistan.1056 On the one hand, the humanitarian crisis created by the Taliban regime, with 

economic vulnerability and natural disasters, has caused a large amount of displacement since 

2021, making Afghanistan the first country of origin creating the largest number of refugees 

worldwide.1057 On the other hand, the Taliban regime, against international legal standards, has 

become the biggest challenge to applying sustainable and durable voluntary repatriation.1058 

However, Pakistan's Apex Committee approved a repatriation plan for over a million 

foreigners, mainly Afghans, who do not have valid documents, with an ultimatum to leave 

Pakistan, hosting currently 3.1 million Afghans, by November 2023, despite a non-return 

 
1052 Ibid.  
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advisory for Afghanistan of the UNHCR since August 2021.1059 Moreover, GoP announced that 

Pakistan-issued Afghan Citizen Card holders will be expelled from Pakistan after the Eid Al-

Fitr festival in 2024 under Phase 2, while UNHCR-issued Proof of Registration cardholders 

will be forced and unlawfully deported under Phase 3.1060 Deportation of Afghans regardless of 

the given statutes, likely constitutes refoulement under the current humanitarian crisis 

atmosphere in Afghanistan. Therefore, the GoP should avoid applying the deportation plan, in 

line with customary international law and obligations arising from the UN Charter, CAT, and 

ICCPR. The international community effectively share the Afghan refugee burden among host 

states to avoid the forced return of Afghan refugees. Therefore, the international community 

needs to cooperate more than ever to protect Afghan IDPs and refugees and to provide them 

with durable solutions, with the Taliban, if possible or despite the Taliban. It is the international 

community's huge dilemma that needs to be managed in line with the UN standards. 

4.2.2. Global Responsibility Sharing vis-à-vis Afghanistan 

Since the beginning of the Afghan refugee crisis, other traditional solutions, such as 

resettlement and local integration, have generally been ignored by the international community 

and host states due to prioritising voluntary repatriation, as analysed above. However, making 

voluntary repatriation sustainable for Afghan refugees is neither desirable nor practical because 

of the de facto Taliban regime against the human rights standards of the UN in Afghanistan. 

Effective application of the Global Compact on Refugees (GCR) for the Afghanistan case is 

very crucial not only to avoid more forced displacements but also to prevent forced return 

attempts of host states, exemplified by Pakistan as mentioned above. Therefore, to avoid forced 

repatriation of Afghan refugees due to host states' policies against refugees, the international 
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community needs to cooperate with the host states to ease their burden and responsibilities due 

to hosting millions of Afghans for decades.1061 There have been a total of 14 directly related 

pledges in support of a host country policy for Afghan refugees by multi-stakeholders of the 

UNHCR in Global Refugee Forums (GRF).1062 For instance, the pledge of the government of 

Japan regarding education, health, skill training, livelihood improvement and agriculture 

assistance in Afghanistan, Iran and Pakistan for both IDP/refugees and the people from host 

states utilising the SSAR.1063 SSAR, which was established in 2012, became a very useful 

mechanism for contributions regarding the Afghan refugee crisis under the GCR framework.1064 

Moreover, the UNHCR has been playing a pivotal role in the Afghan refugee crisis, 

assisting protection in host states, in all management-related matters, including settlement in 

the host states, resettlement in third countries, voluntary repatriation to the country of origin, 

and rehabilitation and reintegration of the Afghan returnees for more than five decades.1065 The 

UNHCR recognised the need to develop a new paradigm for the Afghan refugee problem, 

addressing the issue of movement, meaning the deadlock of the repatriation cycle, rather than 

merely the root causes-based problem.1066 This awareness of the UNHCR is that there is an 

obvious need for a new solution paradigm to support three durable solutions.1067 Owing to 

OECD-UNHCR cooperation on third-country solutions for refugees, Afghans were leading the 

way in granting family reunification, work and student permits by the destination OECD 

 
1061 United Nations High Commissioner for Refugees, ‘Official Version – Draft 3 of the Global Compact on 
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Nexus Approaches in Forced Displacement Settings’ (The Global Compact on Refugees | UNHCR) 
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countries and Brazil between 2010 and 2019, with 114,000 issued permits for Afghans.1068 

Expanding access to third-country solutions is among the objectives of the GCR drafted in 

2018.1069 Afghans obtained the greatest number of sponsorship permits, with 8,300 in 2022; the 

Taliban's takeover is probably the main reason for the dramatic rise in permits from 2,000 in 

2021.1070 The numbers represent benefits from a third-country solution, which is not enough 

and looks symbolic, considering the more than 6 million internationally displaced refugees. 

However, the UNHCR has opened an alternative way for thousands of Afghan refugees with 

their affected families and communities by employing a complementary pathway, which can 

be improved. 

Unlike the passive approach regarding the refugee issue in the 1990s mentioned above, 

OIC has played a more active role in the protection and seeking solutions for refugees in the 

2000s, thanks to the multistakeholder approach of the GCR.1071 For instance, in December 

2021, OIC member states established a humanitarian trust fund for Afghanistan under the 

auspices of the Islamic Development Bank to alleviate food insecurity in Afghanistan in 

collaboration with the UNHCR and other international actors.1072 After the Taliban's bans 

regarding fundamental rights of women like education and work, OIC  and the International 
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Islamic Fiqh Academy (IIFA), a prominent Islamic organisation, have both stated that the 

prohibitions are against the goals of Islamic law and the consensus of the umma1073 in the 

emergency meeting on 1 November 2023.1074 The approach of the OIC here is very valuable to 

push the Taliban towards the UN human rights standards. Moreover, OIC can play a key role 

in international negotiations for the benefit of IDPs and refugees between authorities like the 

UN Security Council and the de facto government of the Taliban, which is not recognised by 

the UN.  

The UN Security Council has taken measures against the Taliban regime and provided 

military and humanitarian support to replace the Taliban regime since 1996, as mentioned 

above. However, the Taliban takeover of the country following the ISAF and US troops' 

withdrawal demonstrates the failure to provide enough and organised international support for 

the reconstruction of the Afghan government as a state authority with all its institutions.1075 Re-

activation of the ISAF for Afghanistan by the UN Security Council cannot address the root 

causes, which are the Taliban regime itself, due to the reluctance of the international community 

to cooperate militarily with Afghanistan. In 2011, the Bonn Conference, focusing on the 

roadmap of cooperation beyond the international troop withdrawal in 2014, was not successful, 

because key player states like the US, Pakistan and Iran were reluctant to cooperate for the 

future of Afghanistan due to international affairs, interests and the cost of the war lasting 

decades.1076 However, the mandate of the United Nations Assistance Mission in Afghanistan  

(UNAMA) was extended in March 2023, which is a positive note for IDPs, returnees and 
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Afghans struggling in the country's scarcity conditions.1077 Moreover, the UN Security Council 

emphasised the need to support the Afghan people in addressing their immediate humanitarian 

needs and basic human needs, reducing life-saving support over time, and encouraging the 

international community to coordinate international engagement through resolutions 2615 

(2021), 2664 (2022) and 2721 (2023).1078 UNHCR has actively governed voluntary repatriation 

demands in collaboration with international cooperation under the Regional Refugee Response 

Plan (RRP) and Afghanistan's Humanitarian Response Plan (HRP), following the directions of 

the Afghanistan Priority Areas of Return and Reintegration (PARR).1079 

It is very challenging to run the Humanitarian-Development-Peace Nexus (HDPN), 

which is essential for a durable and sustainable voluntary repatriation, with a Taliban 

government that disregards UN standards.  The Taliban's harassment of aid agencies from 

working in Afghanistan and forbidding women from UN work has led to a loss of donors, and 

the UN had to decrease funding requests by one billion dollars for Afghanistan, potentially 

affecting nine million Afghans' access to food aid.1080 However, supporting HDPN for 

Afghanistan is essential so that returnees can stay in their own country permanently, and 

existing people do not need to seek asylum anymore. Only 51% of UNHCR's financial 

requirements ($215.9 million) were funded by August 2024, predominantly by the US and the 

EU. 1081  With limited funding and in an environment marked by active conflict, it is extremely 

challenging to meet the needs of food aid, safe drinking water, healthcare, and education; 

address acute water, sanitation, and hygiene (WASH) issues; and provide safe spaces, legal 
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support, psychosocial services, and long-term resilience initiatives.1082 Although humanitarian 

assistance can be applicable, achieving development and peace targets is blocked by the 

Taliban's de facto regime applications. 

The Afghanistan case study demonstrates the practical limits of UNHCR’s role in 

voluntary repatriation. Although UNHCR can facilitate return, monitor conditions, provide 

information to refugees, and support reintegration, it cannot by itself create the political 

stability, security guarantees, livelihood opportunities, or institutional capacity required for 

return to become genuinely sustainable. Afghanistan shows that where conflict persists, 

governance remains fragile, and development assistance is inconsistent, voluntary repatriation 

risks becoming a short-term movement of people rather than a durable solution. This highlights 

an important limitation in the voluntary repatriation framework: protection principles such as 

voluntariness, safety and dignity depend on conditions that extend beyond UNHCR’s mandate 

and operational control. The Afghan experience therefore demonstrates that effective voluntary 

repatriation requires broader responsibility-sharing, long-term development investment, 

peacebuilding, rule-of-law reform, and coordinated support from states, international 

organisations and development actors. In this sense, Afghanistan confirms the central argument 

that voluntary repatriation cannot be treated merely as a refugee law mechanism; it must be 

embedded within a wider humanitarian-development-peace approach if return is to be lawful, 

meaningful and sustainable. 

Therefore, providing effective international cooperation for Afghanistan under the 

control of the Taliban constitutes a complex case in terms of creating a permanent solution 

within the country. However, the Taliban arose when the international community ignored 

international responsibility sharing to provide sustainable voluntary repatriation for Afghan 

 
1082 OCHA, ‘Afghanistan Humanitarian Needs and Response Plan 2024 (December 2023) [EN/Dari/PS] | 

OCHA’ (23 December 2023) <https://www.unocha.org/publications/report/afghanistan/afghanistan-

humanitarian-needs-and-response-plan-2024-december-2023-endarips>. accessed 4 July 2024. 
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refugees in the 1990s, as analysed above. The case of Afghanistan also teaches the international 

community that neglected crises of this nature can lead to international political, economic, and 

social difficulties in addition to humanitarian ones.1083 Hence, international cooperation on the 

Afghan refugee crisis is necessary to prevent worse scenarios and heal the current one. 

4.3. A Review of the Voluntary repatriation: Afghanistan and Somalia 

As discussed in Chapter 2, the UNHCR's role in enforcing ExCom Conclusions is 

crucial in establishing the legal parameters for voluntary repatriation.1084 Accordingly, UNHCR 

has set some standards to make voluntary repatriation a durable and sustainable solution, as 

outlined in the 1996 Handbook and the 2004 Handbook, which will be analysed below. This 

analysis was conducted for situations where the voluntary return of refugees is promoted by the 

UNHCR, excluding cases where the UNHCR facilitates refugees' individual voluntary return 

decisions to their country of origin, based on their requests, and exercises their right to return 

despite ongoing root causes.1085 

 Using the voluntary right to return to the country of origin mostly depends on the 

conditions in the country of origin, based on primarily addressing root causes creating refugees' 

lives or freedom to be threatened.1086 According to the 1996 UNHCR handbook, the main 

standards to promote voluntary repatriation for mass exodus are regulated as "One is that a 

"fundamental change of circumstances" implies the consolidation, over time, of a process of 

stabilisation. The other is that the voluntary nature of the refugee's decision to repatriate 

constitutes the core element in promoting and facilitating repatriation."1087 UNHCR's 

assessment regarding a lower threshold of change in the country of origin than cessation plays 

a key role in applying timely voluntary repatriation. Reducing the lower threshold to the point 

 
1083 Noor (n 990).77-78. 
1084 See Chapter 2. 
1085 1951 Convention (n 1), art 33. 
1086 ibid. 
1087 UNHCR, Voluntary Repatriation Handbook (n 230) 2.2. 
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where improvements in root causes begin has led to early calls for voluntary repatriation. In 

conflict scenarios, beginning to address root causes is not enough to promote a voluntary 

repatriation programme, because peace cannot be stable only with a ceasefire, a change of 

government, UN sanction of military or humanitarian intervention, or weakening of the armed 

group fuelling the crisis. Takahashi asserts that for refugees to return home, a significant and 

lasting change in the country's human rights conditions is necessary, as any other condition 

would contradict refugee protection.1088 Otherwise, premature voluntary return encouragement 

by the UNHCR could not only lead to refoulement but also initiate new refugee cycles.1089 

 Early promotion of voluntary repatriation to Somalia and Afghanistan exemplifies these 

inevitable results, despite the differences in the scenarios. Both countries experienced a mass 

exodus of returns in the 1990s, which was declared the decade of repatriation by the 

UNHCR.1090 The concept of the 1990s regarding voluntary repatriation prioritises voluntary 

repatriation as an ideal solution for refugees when it is durable because, by the end of the Cold 

War, refugees lost political importance for host and donor states.1091 An illustration of this 

stance in the cases of Somalia and Afghanistan was the (in)voluntary repatriation of millions. 

However, the condition of the country of origin was not fundamentally changed to make 

voluntary repatriation durable when voluntary repatriation was encouraged by the UNHCR and 

host states for both countries. On the Somalia side, after the fall of the state due to ongoing civil 

wars, the announcement of the UNOSOM peace keeping operation for the establishment of a 

safe zone in Somalia was deemed sufficient to encourage the voluntary return of refugees by 

the UNHCR and the host state Kenya.1092 Although a significant number of refugees were 

 
1088 Takahashi (n 24). 
1089 Richard Black and Khalid Koser, The End of the Refugee Cycle? Refugee repatriation and Reconstruction 

(Berghahn Books 1999). 
1090 Chimni, ‘From Resettlement to Involuntary repatriation: Towards a Critical History of Durable Solutions to 

Refugee Problems’ (n 13) 56. 
1091 Ibid UN Doc. A/Res./39/169 (1994) and see 1.3.2.2.2. The Concept of the 1990s is discussed in Chapter 1 

for more details. 
1092 Hyndman (n 723). 
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repatriated in 1992-94 cross-border operations to Somalia, many returnees faced persecution 

and fled back to Kenya due to the failed protection of UNOSOM in the safe zone.1093 On the 

Afghanistan side, spontaneous returns were supported with a pilot project of the UNHCR and 

Pakistan, after the withdrawal of the Soviet Union in 1989, which transformed large-scale 

repatriations supported by the 1993 tripartite agreement, after the change of post-Russian 

government in 1992.1094 A large number of refugees were repatriated by the encouragement 

based on government change, whereas many of them preferred to stay in camps due to ongoing 

conflicts and instability in the country, and a new refugee wave started towards Pakistan after 

the Taliban takeover of Kabul in 1996.1095  

Therefore, neither the presence of the UNOSOM peacekeeping force in Somalia nor the 

change of government after the Soviet withdrawal from Afghanistan is meant to address the 

root causes of the refugee situation. At best, it should be evaluated as the beginning of the 

fundamental changes needed to provide stabilisation, at least for security and fundamental 

human rights. These early signs of addressing root causes in the country of origin are like a 

yellow light that can turn red or green at any time in conflict scenarios. Thus, the UNHCR needs 

a certain amount of time to fairly evaluate the conditions in the country of origin before 

encouraging refugees to voluntarily repatriate. However, state actors want to activate voluntary 

repatriation for refugees as soon as durable to uphold the legitimacy of the new government in 

the country of origin, terminate the protracted refugee burden and responsibility in host states, 

and reduce the assistance costs of donor states.1096 This situation places pressure on UNHCR to 

fulfil its protection obligations to refugees. 1097 This is causing a new surge of refugees with 

 
1093 Ibid. 
1094 Colville (n 300). 
1095 Amnesty International, ‘Refugees from Afghanistan: The World’s Largest Single Refugee Group - 

Afghanistan | ReliefWeb’ (16 November 1999) <https://reliefweb.int/report/afghanistan/refugees-afghanistan-

worlds-largest-single-refugee-group-0>. accessed 4 July 2024. 
1096 Crisp, No Solution in Sight: The Problem of Protracted Refugee Situations in Africa (n 709). 
1097 Goodwin-Gill Guy S., June 1999, Closing Address Principles and Protection: Making it Work in the Modern 

World, in UNHCR and International Refugee Protection, Refugee Studies Programme Working Paper No. 2, 

University of Oxford, 6. 
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premature return programs.  

The absence of binding international legal obligations on voluntary repatriation and 

effective enforcement mechanisms for governments and the UNHCR is a primary factor 

contributing to their intolerance regarding the repatriation of refugees.1098 The principle of non-

refoulment, which is the binding rule, requires a fundamental change of conditions creating 

persecution and voluntariness of refugees to return,1099 could not stand strong enough to prevent 

states' wishes for early repatriation in practice. The absence of an effective enforcement 

mechanism outside the European Court of Human Rights opens the way for overburdened host 

states to bend this obligation, as analysed under Chapter 2. Therefore, host states intend to start 

a voluntary return mechanism with the proactive involvement of the UNHCR to build 

negotiations between host and origin states.1100 With the effect of pressure created by donor 

states, host states, and the country of origin, the UNHCR generally starts promoting voluntary 

repatriation before addressing root causes, as seen in the examined case studies. 

As explored in Chapter 3, the duration of addressing root causes in the 21st century is 

more complex than ever. The centre of the refugee crisis has primarily moved to non-Western 

and/or Muslim developing states, and most crises have been caused by civil conflicts, with the 

average duration of wars being longer than international conflicts since the end of the Cold 

War.1101 Therefore, developing host states get less help from developed donor states to manage 

the protection of refugees in their territories, such as  Pakistan and Kenya, while developed 

states have reduced their resettlement quotas to share responsibility for the refugee crisis.1102 

Enduring the burden and responsibilities of the prolonged refugee crisis, fuelled by decades-

 
1098 See Chapter 2.  
1099 Goodwin-Gill, McAdam and Dunlop (n 10); Zieck, ‘Reimagining Voluntary repatriation’ (n 29). 
1100 Zieck, ‘Voluntary repatriation: Paradigm, Pitfalls, Progress’ (n 27). 
1101 See Chapter 3, "When UNHCR was established, the refugee situation had arisen from an international war, 

whereas almost all recent refugee situations have arisen due to civil wars. Historically, on average, international 

wars have lasted only six months. In contrast, the average civil war has been much longer, with estimates 

ranging from seven to fifteen years." Alexander Betts and Paul Collier, ‘Refuge: Rethinking Refugee Policy in a 

Changing World’ (OUP 2017) 77.  
1102 See Chapter 3. 
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long civil conflicts in the country of origin, leads host states and donor states to prompt refugees 

to return at the slightest improvement in the country of origin, as the only applicable solution 

for these states. However, providing peace and stability in most of the country is not 

straightforward and generally takes years for complex civil conflicts, which is a growing 

problem of the 21st century that will be explained in the following paragraphs.  

Long-lasting civil conflicts not only create social, financial and security burdens and 

responsibilities for the protection of large numbers of protracted refugees in neighbouring states 

but also have some global effects, such as international terrorism, AIDS, hard drug cultivation 

and trafficking,1103And smuggling and human trafficking. Since the end of the Cold War, the 

UN Security Council has expanded the scope of its rights of intervention to cover a wider range 

of situations under Chapter VII of the UN Charter.1104 For instance, the obstruction of 

humanitarian assistance in Bosnia-Herzegovina1105, the human rights violations of the civilian 

population and war crimes in the former Yugoslavia1106 and Rwanda1107, violent overthrow of 

democracy in Haiti1108, flow of refugees from Iraq1109 and Haiti1110, suppression of acts of 

international terrorism in Libya1111, drug trafficking, and environmental hazards in Iraq1112 and 

Cambodia.1113 Thus, forced displacement of population has also been assessed by the UN 

Security Council as posing a threat to global peace and security, or as contributing to one.1114 

Although the effectiveness of the operations of the UN Security Council is debatable and the 

topic of other research, the post-Cold War era is crucial for obtaining a peace response from the 

 
1103 Paul Collier and others, (n 549) 41. 
1104 Lois E Fielding, ‘Taking a Closer Look at Threats to Peace: The Power of the Security Council to Address 

Humanitarian Crises’ (1995) 73 U. Det. Mercy L. Rev. 551. 
1105 U.N. Doc. S/RES/770 (1992); U.N. Doc. S/RES/787 (1992). 
1106 U.N. Doc. S/RES/808 (1993). 
1107 U.N. Doc. S/RES/955 (1994); U.N. Doc. S/RES/827 (1993). 
1108 U.N. Doc. S/RES/940 (1994). 
1109 U.N. Doc. S/RES/688 (1991). 
1110 U.N. Doc. S/RES/841 (1993). 
1111 U.N. Doc. S/RES/731 (1992). 
1112 U.N. Doc. S/RES/687 (1991). 
1113 U.N. Doc. S/RES/792 (1992). 
1114 Goodwin-Gill, McAdam and Dunlop (n 10) 5. 
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international community against the civil wars that led to many people being forcibly displaced 

both inside and outside of their country. 

In this sense, both in Somalia and Afghanistan, the UN Security Council has taken some 

kind of action to support peace, reconstruction of the state, and humanitarian assistance, which 

are essential components of the fundamental changes in the country of origin to promote 

voluntary repatriation, as mentioned above. Moreover, the fact that the UN Security Council 

can intervene in war zones for security or humanitarian reasons is an indication that the 

international community has taken a step towards solving the root causes of forced 

displacement. However, it does not mean that the existence of the military forces of the UN is 

enough to provide peace in conflict zones. The reasons why an end cannot be put to the causes 

creating refugees are diverse within the dynamics of any armed conflict; however, this research 

concentrates here on the fundamental ones that are relevant to many armed conflict zones, by 

focusing on Somalia and Afghanistan. 

The UN Security Council cannot make uniform decisions for every situation that 

produces refugees due to the consensus-based voting system of the UN Security Council, which 

consists of 5 members.1115 The aforementioned resolutions of the Security Council empowered 

it to intervene during times of crisis to preserve peace and save lives, as long as the US, UK, 

and France exhibited political will and China and Russia did not protest.1116 Therefore, the UN 

Security Council becomes limited and often dysfunctional in its ability to establish peace in 

many situations where the interests of the five major countries conflict.1117, such as in Ukraine 

and Syria today. Furthermore, the UN's lack of a standing army makes it dependent in many 

ways on the support of member states that will contribute to the formation of the army when it 

 
1115 Mills (n 320). 
1116 Richard B Lillich, ‘The Role of the UN Security Council in Protecting Human Rights in Crisis Situations: 

UN Humanitarian Intervention in the Post-Cold War World’ (1995) 3 Tul. J. Int’l & Comp. L. 14-15. 
1117 Christiane Ahlborn, ‘The Normative Erosion of International Refugee Protection through UN Security 

Council Practice’ (2011) 24 Leiden Journal of International Law 1009. 
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decides to impose military or humanitarian sanctions. Therefore, how continuously the states 

that support the army can provide this assistance is directly proportional to how much the crisis 

harms the interests of the many countries which are powerful enough to provide support.  

During the same period, in the early 1990s, when a decision of the UN Security Council 

was made to intervene in Somalia, which was suffering from a civil war, this situation 

progressed more slowly for Afghanistan. Furthermore, while the aid given to Somalia and the 

solution to the refugee crisis resulted in the repulsion of UNOSOM by the warring factions, 

causing serious victimisation for many people, including returnees, this was not as serious a 

case for Iraqi refugees who were settled in a safe zone near the border of Turkey.1118 When the 

Gulf crisis erupted in Iraq, many of the donor states for Afghan refugee camps in Pakistan 

reduced their support, and led UNHCR to promote voluntary repatriation to Afghanistan, which 

was an ongoing civil war. However, internationally ignoring civil conflicts provides a haven 

outside the control of state authority for international terrorist organisations.1119 Due to the 

unresolved civil wars and absence of state authority since the 1990s, Al-Shabaab in Somalia 

and the Taliban in Afghanistan, both of which are linked with Al-Qaeda, have become a threat 

not only to the whole country but also to international peace, affecting other states. Therefore, 

the peace-making, building, and keeping decisions that could not be taken by the Security 

Council in a timely or effective manner give rise to an increase in root causes chronically. Al-

Shabaab has continued to force people into internal and international displacement from 

Somalia for more than twenty years, despite ineffective measures by the UN Security 

Council.1120 The Taliban takeover of the governance of Afghanistan again after the withdrawal 

of the U.S. forces supporting the interim government.1121 At this point, it seems that both 

 
1118 Mills (n 320). 
1119 Collier and others, (n 549) 3. 
1120 ‘Conflict With Al-Shabaab in Somalia’ (Global Conflict Tracker) <https://cfr.org/global-conflict-
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1121 ‘Timeline: The U.S. War in Afghanistan’ (n 993). 
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countries have been pushed towards a process of deadlock to address root causes. 

Today, the UN Security Council is far less likely to make peace-making or building 

decisions due to the internationally striking interests of the permanent member states than it 

was in the 1990s. Therefore, as explained in Chapter 1, in practice, UNHCR promotes voluntary 

repatriation based on the guarantees provided by the country of origin and to protect refugees 

from the consequences of the illegal application of the cessation clause and push-back policies 

that breach the fundamental human rights of refugees by host states.1122 Both Pakistan and 

Kenya follow similar pushing policies like closing refugee camps, harassment and ill-treatment 

of refugees by officers, depriving them of basic human rights like work, health, shelter, and 

education, and rejecting legal localisation for protracted refugees staying in host states for more 

than twenty years, as discussed in detail above. The consent of refugees regarding repatriation 

is not based on their free choice and should not be influenced by pull and push factors, as 

outlined in the 1996 Handbook.1123 

Therefore, refugees often prefer to return to their country of origin because they do not 

have any other option for their future. Both Afghanistan and Somalia experienced mass exodus 

repatriation programmes as a result of a tripartite agreement in the 2000s. However, both 

tripartite agreements lack fundamental changes that provide physical, social, and financial 

safety for returnees in the country of origin, unlike the handbook regulations.1124 Moreover, 

they do not include details regarding the reintegration process or opportunities for returnees in 

the country of origin, which would provide voluntariness for the repatriation of refugees, unlike 

the legal requirement for voluntariness in the repatriation of refugees.1125 Uncertainty over how 

to interpret the lower threshold for fundamental changes has led to the erosion of the concept 

 
1122 Loescher (n 173); Zieck, ‘Reimagining Voluntary repatriation’ (n 29). 
1123 UNHCR, Voluntary Repatriation Handbook (n 230). 
1124 Ibid; UNHCR, Repatriation and Reintegration Handbook (n 229). 
1125 1951 Convention (n 1), art 33. 
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of voluntary return for mass exodus, as similarly warned by Takahashi in 1997.1126 In practice, 

refugees are part of organised voluntary repatriation programmes to avoid being more 

vulnerable in their country of origin and to benefit from the humanitarian assistance and 

protection provided by the UNHCR in their country of origin.1127 In other words, they prefer to 

return because they do not have the right to remain in line with international human rights 

standards, or they reject returning.  

On the one hand, it is not realistic to provide individual counselling services to ensure 

that the decision of repatriation is based on a well-informed, free choice of refugees in mass 

exodus scenarios due to the limited capacity of the UNHCR and a large number of refugees 

fleeing due to the same reason.1128 Considering the standards established by the UNHCR in its 

1996 Handbook, in practice, waiting for stability of fundamental changes in the country of 

origin and voluntariness based on well-informed, free choice of refugees cannot be applicable 

in both cases, Somalia and Afghanistan, as well as many others. On the other hand, after 

returning, staying in the country of origin for a long time might not be possible because of the 

unstable security, scarcity of food, water, shelter and jobs, absence of self-reliance, rule of law, 

and effective state institutions like hospitals, police, schools, courts, environmental disasters 

and gender or ethnic-based harassments like in Somalia and Afghanistan. It demonstrates that 

the realisation of the humanitarian, development, and peace nexus is essential to make 

repatriation voluntary, durable, and sustainable for most of the refugees. The purpose and 

existence of refugee law become questionable in cases where a return is not durable, as seen in 

the Afghanistan and Somalia case studies. The lack of sustainable and sufficient resources to 

effectively ensure reintegration, reconstruction and rehabilitation after return gives rise to 

recycling refugee issues from both Somalia and Afghanistan. 

 
1126 Takahashi (n 24). 
1127 Hammond (n 326). 
1128 Mathew (n 324) 144. 
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As discussed in Chapter 5 regarding the return stance, the GCR was developed to 

overcome the problem of international solidarity in the refugee crisis through the HDPN 

approach.1129 Moreover, the GCR aims to ensure the voluntary repatriation of refugees by 

activating effective international responsibility and burden sharing through an innovative 

approach, including multiple actors and platforms.1130 However, the soft legal nature of the 

GCR, which did not obligate states to contribute, was cited by many scholars as the reason for 

its failure to achieve its objectives.1131 Although the non-legally binding character of the GCR 

has a restrictive effect on pledges, it provides a valuable step to close global cooperation with 

the UNHCR to achieve the 4Rs programmes of sustainable repatriation. The important point is 

how to benefit from this useful step for an effective voluntary repatriation solution in the 

country of origin. Developing some themes on inapplicable voluntary repatriation for mass 

exodus in practice can ease the focus point of pledges. 

In the scenarios, seeking asylum becomes another form of violence for refugees due to 

the policy of host governments, as mentioned above, creating a safe zone for returnees within 

the country of origin before the promotion of the repatriation for mass exodus can be a theme 

which is open to development in GRF and support platforms, considering the learnings from 

the mistakes made in the 1990s. These zones are not intended to prevent those who wish to seek 

asylum abroad; they should be established as a safe shelter to which refugees who are currently 

prevented from seeking asylum by the host state can return and be effectively protected. It can 

be established as a temporary, limited environment near the border to allow for the gradual 

relocation of refugees and camps in host states, along with all their facilities and capacities for 

assistance, before promoting voluntary relocation. It can provide adequate protection for 

 
1129 Türk and Garlick, (n 572)  
1130 Gilbert, ‘Comment on Draft 1 GCR: The International Law of Voluntary Repatriation’ (n 386). 
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returnees in their state while easing pressure on host states. On the one hand, funds for assisting 

refugees in host states can be transferable to the country of origin to establish a sustainable 

environment, including schools, health centres, and working initiatives.1132 On the other hand, 

returnees in safe zones can play an effective role in building state authority and peace in their 

country of origin, owing to the self-reliance of facilities in safe zones over time. Therefore, a 

safe zone established for making repatriation durable for returnees can contribute to the 

sustainability of the country of origin.  

There are numerous challenges associated with establishing and maintaining safe zones 

during conflict or post-conflict situations, as mentioned above.  The GCR is therefore a useful 

tool to take measures with the support of multi-stakeholders from the ministerial level of states 

in GRF, as well as regional and local actors through supporting platforms. Effective use of the 

GCR platforms can enable contributions regarding issues of voluntary repatriation by relevant 

actors within the HDPN. Moreover, effectively providing reintegration, reconstruction, and 

rehabilitation of refugees in their country of origin, through global cooperation, legally 

strengthens the soft standards of return and prepares the groundwork for customary 

international law.  

Conclusion  

Analysing the state practices of Afghanistan and Somalia is intended to draw lessons 

for the reform of the voluntary repatriation regime, demonstrating that repatriation cannot be 

assessed solely by the number of returnees, but must be evaluated by whether return is 

genuinely voluntary, legally safe, practically sustainable and supported by conditions of 

security, reintegration, reconstruction and long-term peace in the country of origin. As explored 

 
1132 Geoff Gilbert and Anna Magdalena Rüsch, Creating Safe Zones and Safe Corridors in Conflict Situations: 

Providing Protection at Home or Preventing the Search for 

Asylum? Policy Brief 5, The Andrew & Renata Kaldor Centre for International Refugee Law, June 

2017, <https://www.kaldorcentre.unsw.edu.au/sites/kaldorcentre.unsw.edu.au/files/ 

Policy_brief_Creating_safe_zones_and_safe_corridors.pdf> 3, accessed 4 July 2024. 
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above, there are many similarities and contrasts between the Somalia and Afghanistan cases 

about the use of voluntary repatriation as a potential durable solution to their humanitarian 

crisis. However, complex humanitarian crises, such as those in Somalia and Afghanistan, are 

of a magnitude that cannot be handled solely through a voluntary return program created in 

collaboration with the country of origin, host states, and the UNHCR. These crises are linked 

to numerous causes that prevent refugees from voluntarily returning to their own country and 

prevent returnees from staying there. These causes can only be resolved with the support of the 

United Nations as a whole, through cooperation among all its organs, member states, and 

relevant stakeholders. Therefore, establishing a sustainable and effective voluntary repatriation 

solution for most refugees requires integrating the humanitarian-development-peace nexus 

(HDPN) into the stages of the voluntary repatriation process.  

Comparing and combining the findings of case studies considering the HDPN, for all 

standards and components established by the UNHCR, offers a valuable foundation for 

reintroducing voluntary repatriation as a sustainable and effective solution for the refugee crisis. 

On the one hand, applying voluntary repatriation according to the standards set by UNHCR 

handbooks to a mass exodus looks practically very challenging. All over, the soft law nature of 

standards, harsh pushing policies of host states, pressure on the UNHCR regarding promoting 

voluntary repatriation, short interpretation of the lower threshold of the changes in the country 

of origin by the UNHCR, misinterpretation of the cessation clause by host states, and enjoying 

strong sovereign rights of states in their territory against refugees are killing the voluntariness 

principle in practice. On the other hand, all the reasons above left repatriation as the only choice 

for refugees. Therefore, there is a need to improve repatriation as a sustainable and durable 

solution for refugees. 

Taken together, this research suggests that raising themes on voluntary repatriation 

through the use of the GCR's facilities enables multi-stakeholders of the UNHCR to contribute 



228 
 

issues related to repatriation on platforms such as GRF and supporting platforms. Establishing 

safe zones in the country of origin for returnees can be a significant remedy for the deadlock 

position of voluntary repatriation, especially in cases of mass exodus. As voluntary repatriation 

is recognised as the preferred durable solution, but remains practically unavailable because the 

country of origin continues to suffer from insecurity, weak governance, lack of services, conflict 

or risk of persecution. In such circumstances, refugees may remain in prolonged displacement 

because return is unsafe, while local integration and resettlement are also limited. On the one 

hand, it can ease pressure on host states. On the other hand, the country of origin becomes the 

only focus point for support by the international community under HDPN. Moreover, a 

sustainable life, which includes material, legal, and financial safety of returnees in safe zones, 

can reactivate the voluntariness of refugees to return under very tough conditions in host states. 

Unfortunately, a state in conflict or post-conflict is far from creating ideal conditions for 

returnees due to the war-torn institutional, social, material, and financial conditions in the 

country of origin.  

The comparison between Somalia and Afghanistan demonstrates that voluntary 

repatriation operates very differently depending on the political, security and developmental 

conditions in the country of origin. In both cases, return was promoted as a durable solution and 

was supported by UNHCR, host states and international actors. However, both examples show 

that formal voluntariness is not enough to make repatriation genuinely safe or sustainable. In 

Afghanistan, large-scale returns were often encouraged despite ongoing conflict, weak 

governance, limited livelihood opportunities, and fragile reintegration capacity. Similarly, in 

Somalia, repatriation from Kenya took place against a background of insecurity, limited state 

capacity and uneven conditions of return. These cases, therefore, show that voluntary 

repatriation cannot be assessed solely by asking whether refugees agreed to return; it must also 

be assessed by examining whether return occurs in safety and dignity and whether returnees 
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can rebuild their lives upon arrival. 

Considering the principal elements and components of voluntary repatriation clarified 

in Chapter 2, the synthesis of the two case studies is that voluntary repatriation remains legally 

and practically limited when it is treated as a narrow refugee law mechanism. Afghanistan and 

Somalia both reveal a gap between the normative framework of voluntary repatriation and the 

realities of implementation in protracted displacement situations. UNHCR can facilitate, 

monitor and support return, but it cannot alone create peace, security, employment, 

infrastructure or effective state institutions. Therefore, these case studies add value by showing 

that successful voluntary repatriation requires a broader humanitarian-development-peace 

approach, genuine responsibility-sharing, long-term reintegration support, and stronger 

cooperation among countries of asylum, countries of origin, UNHCR, development actors, and 

donors. Thus, Somalia and Afghanistan confirm the central argument that voluntary repatriation 

can function as a durable solution only when legal principles are supported by political stability, 

development resources, and peacebuilding conditions. 

Therefore, the establishment of a safe zone through cooperation with the country of 

origin not only provides adequate protection but also creates a significant link between the 

government and returnees, enabling them to work together to build a state and promote peace. 

Effective humanitarian assistance, development initiatives, and a peaceful environment that 

have started in the safe zone have the potential to spread throughout the country by helping 

returnees achieve self-reliance and self-confidence, thereby improving conditions and raising 

state authority through workable institutions with international support. Furthermore, a safe 

zone is a convenient field to improve measures for the present effective version to prevent 

obstacles by drawing lessons from the past.  

To sum up, the repatriation of mass exoduses in Somalia and Afghanistan cases 

demonstrates that voluntary repatriation has become dysfunctional, but it remains the only 
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sustainable option for mass exodus scenarios. Therefore, a theme similar to a safe zone within 

the HDPN, as suggested in this research, can provide a sustainable and effective environment 

for building sustainable and durable repatriations for most refugee issues today.  

Chapter 5. The Global Compact on Refugees (GCR) and Voluntary Repatriation 

Introduction 

Voluntary repatriation has historically been regarded as the most desirable and ideal 

solution among the traditional durable solutions in international refugee law, alongside local 

integration in the host state and resettlement to a third country.1133 However, previous chapters 

demonstrate that the idealisation and desirability of voluntary repatriation do not make it 

effectively applicable today.  As highlighted in Chapter 2, there is a legal gap regarding 

voluntary repatriation under international refugee law. Apart from the principle of non-

refoulement and related fundamental human rights such as the right to life, the right to asylum, 

and the right to return, the legal framework of voluntary repatriation relies on soft-law 

principles from UNHCR, which, while normatively important, are not sufficiently legally 

enforceable. Hard law would not automatically make voluntary repatriation fully enforceable, 

since international law often suffers from weak implementation even where obligations are 

formally binding. However, converting key voluntary repatriation standards into binding legal 

obligations would still strengthen normative clarity, institutional accountability and the legal 

basis for challenging premature, coerced or unsustainable returns.  Moreover, the limitations of 

the UNHCR as an international institution prevent it from overcoming this problem at the 

institutional level.1134  

Additionally, Chapter 3 demonstrates that prolonged armed conflicts and insufficient 

international solidarity leave refugees in prolonged limbo, frequently without sustainable 

 
1133 Goodwin-Gill, 'The Lawyer and the Refugee' (n 518); See Chapter 1. 
1134 See Chapter 1. 
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options for either repatriation or alternative durable solutions. Therefore, promoting premature 

voluntary repatriation might be the only option for host states facing economic, political, and 

social pressures. As argued in the previous chapter, his dual deadlock threatens not only the 

credibility of voluntary repatriation as a legal and practical option but also the foundation of the 

international refugee protection regime.  Neither repatriation of refugees to their country of 

origin can become durable, nor is international protection for refugees in host states sufficient 

today. 

Recognising the current deadlock in the international refugee protection system, the 

international community adopted the New York Declaration for Refugees and Migrants (New 

York Declaration) in 2016, which acknowledged the urgent need for more equitable and 

predictable mechanisms to respond to global displacement.1135 International responsibility and 

burden sharing were discussed as essential instruments to be addressed in the challenges of 

world refugees. The outcome was the adoption of the GCR in 2018, endorsed by the vast 

majority of UN member states. The GCR sets out four primary objectives: '(i) Ease the pressures 

on host countries; (ii) Enhance refugee self-reliance; (iii) Expand access to third-country 

solutions; and (iv) Support conditions in countries of origin for return in safety and dignity'.1136 

As a non-binding international framework, the GCR is an innovative attempt to reinvigorate 

international cooperation and enhance the prospects for durable solutions, including voluntary 

repatriation.  

Therefore, this chapter explores whether the GCR has the potential to meaningfully 

improve the prospects for voluntary repatriation under international law. Specifically, it 

investigates whether the GCR addresses the legal, institutional, and political barriers of the 21st 

century refugee phenomenon, previously identified and whether it offers concrete mechanisms 

 
1135 United Nations General Assembly (UNGA), New York Declaration (n 33) para. 3, Annexe I para 9 and so 

on. 
1136 GCR (n 11), para 7. 
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to support durability and sustainability and to ensure returns are truly voluntary, safe, and 

dignified. On the one hand, findings will demonstrate to what extent the GCR meet the need 

for a comprehensive legal approach, establishing a solidarity obligation for effective voluntary 

repatriation, which is underlined as essential in Chapter 3. On the other hand, Chapter 4 

provides a critical foundation for Chapter 5, which analyses case studies to assess the GCR's 

effectiveness in practice. Furthermore, critical evaluation of the GCR to provide effective 

voluntary repatriation with an international law perspective also serves as a bridge to the thesis's 

main research question: how durable and sustainable voluntary repatriation can be realised in 

the 21st century for most refugee communities under international law? 

Despite its significance, academic research focusing specifically on voluntary 

repatriation within the GCR framework remains limited. Although voluntary repatriation is 

briefly referenced in many studies dealing with the GCR1137 and GCR’s evaluation for some 

voluntary repatriation examples,1138 few engage in a detailed critical analysis. Notably, Perry 

and Schwartz provide a focused examination of voluntary repatriation under the GCR in 

2019.1139 Including existing limited resources, this chapter of the thesis investigates the GCR 

with an emphasis on voluntary repatriation. Hence, it offers an in-depth analysis of the GCR's 

potential to enhance voluntary repatriation, contributing substantively to the literature. 

Accordingly, this chapter proceeds in three parts. First, it introduces the GCR, 

considering its provisions and the new scope for international burden- and responsibility-

sharing relevant to voluntary repatriation. Second, it assesses the legal nature of the GCR, 

particularly in light of its non-binding nature and evaluates its implications for accountability 

 
1137 Gillian D Triggs, Patrick C J Wall, ‘The Makings of a Success’: The Global Compact on Refugees and the 

Inaugural Global Refugee Forum, International Journal of Refugee Law, Volume 32, Issue 2, June 2020, 283–

339. 
1138 Constant, Louay, Shelly Culbertson, Jonathan S. Blake, Mary Kate Adgie, and Hardika Dayalani, In Search 

of a Durable Solution: Examining the Factors Influencing Postconflict Refugee Returns, RAND Corporation, 

RR-A1327-1, 2021. https://www.rand.org/pubs/research_reports/RRA1327-1.html, accessed 4 July 2024. 
1139 Jocelyn Perry and Stephanie Schwartz, 'The Global Compact on Refugees Misses the Mark on Refugee 

Return’ (21 February 2019) < https://rli.blogs.sas.ac.uk/2019/02/21/the-global-compact-on-refugees-misses-the-

mark-on-refugee-return/> accessed 23 August 2020. 

https://www.rand.org/pubs/research_reports/RRA1327-1.html
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and state compliance under both hard and soft law regimes. Third, the chapter analyses the 

practical and legal opportunities and challenges the GCR presents for improving voluntary 

repatriation, identifying both potential progress and critical gaps. A concluding section 

critically summarises the findings and reflects on the GCR's overall potential to advance 

voluntary repatriation within international refugee law. 

5.1. Evaluating Voluntary Repatriation through the Lens of the GCR 

 The GCR is one of the latest resources in international refugee law, focusing on the 

main challenges of international refugee issues, aiming for effective voluntary repatriation, and 

is agreed upon by most world states. Moreover, international burden- and responsibility-sharing 

is the cornerstone of the GCR, which is essential for sustainable voluntary repatriation as 

mentioned under Chapter 3. Therefore, this section introduces GCR with the lens of voluntary 

repatriation. It seeks a response to two critical questions, respectively: First, to what extent GCR 

legally improve the legal framework of voluntary repatriation, and second, how the new scope 

created by the GCR works for the durability and sustainability of voluntary repatriation. 

 To engage with the first question above, the GCR explicitly aligns itself with the 

principles of the Humanitarian–Development–Peace Nexus (HDPN), reflecting a significant 

shift in the international approach to refugee responses.1140  Traditionally, refugee protection 

regimes and repatriation have been compartmentalised across distinct humanitarian, 

development, and peacebuilding layers, often resulting in fragmented, short-term interventions, 

as mentioned under Chapter 1 in practice.1141 The GCR challenges this paradigm by advocating 

for a more integrated, multi-stakeholder approach, consistent with the HDPN, to enhance the 

sustainability and effectiveness of responses to forced displacement. Therefore, this paradigm 

change of the GCR in international refugee law is a compulsory need for the durability and 

 
1140 GCR (n 11), para 8. 
1141 See Chapter 1. 



234 
 

sustainability of voluntary repatriation as defended under Chapter 2.1142 At its core, the GCR 

seeks to promote complementarity between humanitarian relief, development planning, and 

peacebuilding efforts, as mentioned under para 8 and 9 regarding prevention and addressing 

root causes in the country of origin. This integrated vision is most evident in its emphasis on 

early engagement of development actors, the inclusion of returnees in national systems, and the 

creation of conditions favourable to voluntary repatriation and post-conflict recovery. 

Therefore, this attitude of GCR supports the main argument of the thesis, which is the need to 

implement a comprehensive legal approach based on HDPN for durable and sustainable 

voluntary repatriation. 

However, the GCR does not seek to address the root causes, which are necessary to 

create secure environments in countries of origin for return, instead appropriately delegates that 

responsibility to UN agencies tasked with peacebuilding and international security.1143 In GCR, 

“all states and relevant stakeholders are called on to tackle the root causes of large refugee 

situations, including through heightened international efforts to prevent and resolve conflict; to 

uphold the Charter of the United Nations, international law, including international 

humanitarian law, as well as the rule of law at the national and international levels.”1144 It is a 

general cooperation call with the UN Security Council that constitutes the sole internationally 

recognised legal mechanism to establish the necessary conditions for voluntary repatriation, 

rather than a specific and concrete roadmap for addressing root causes. Therefore, actions that 

can be taken by all states and relevant stakeholders to address root causes are not clear, 

considering the inefficiency of the UN Security Council in preventing or resolving conflicts. 

As demonstrated by voluntary repatriation cases from the 1990s, detailed in Chapter 1, and 

further examined in relation to Somalia and Afghanistan in the subsequent chapter, the UNSC 

 
1142 See Chapter 2. 
1143  Perry and Schwartz (n 1139). 
1144 GCR (n 11), para 9. 
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operates within a contested framework characterised by structural inequities in representation, 

the exercise of veto power, challenges in accountability, and patterns of inconsistent 

engagement, all of which restrict its capacity.1145 Moreover, as noted in Chapter 3, one of the 

main obstacles to contemporary armed conflicts is that they usually consist of complex and 

prolonged civil wars, which complicate and restrict the UN Security Council from taking 

action.1146 Although an evaluation of the UN Security Council’s capacity to ensure international 

peace in the 21st  century falls outside this thesis’s scope, it is worth briefly referencing above 

to demonstrate the limitations and ambiguity of the GCR in addressing the root causes for 

voluntary repatriation. 

When assessed from an international law perspective, the GCR’s approach to voluntary 

repatriation is grounded in the existing international refugee law framework, including treaty 

law, particularly the 1951 Refugee Convention, customary international law, especially the 

principle of non-refoulement, and relevant soft-law instruments, such as UNGA Resolutions 

and UNHCR EXCOM Conclusions.1147 Additionally, it follows the prioritised hierarchy of the 

UNHCR for durable solutions and introduces voluntary repatriation as a preferred solution for 

the majority of refugee situations.1148 Prioritising and generalising repatriation as the desirable 

solution for refugees might remind us of past forced repatriation examples in Chapter 1.1149 

GCR explains its holistic approach as “It is grounded in the international refugee protection 

regime, centred on the cardinal principle of non-refoulement, and at the core of which is the 

1951 Convention and its 1967 Protocol.”1150 Therefore, all of the international law on which 

the GCR is built, especially the principle of non-refoulement, prevents states from 

 
1145 See for more information, Sebastian Von Einsiedel, David M Malone and Bruno Stagno Ugarte, The UN 

Security Council in the 21st Century (Lynne Rienner Boulder, CO 2015). 
1146 See Chapter 3.  
1147GCR (n 11), para 5.   
1148 Ibid, para 87. 
1149 See Chapter 1. 
1150 Ibid.  
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implementing arbitrary mandatory return policies in the framework of the GCR. Thus, the GCR 

not only secures legal and political achievements regarding the strong content of voluntary 

repatriation but also reinforces this content within it. The GCR has two components, consisting 

of its second and third parts, respectively: The Comprehensive Refugee Response Framework 

(CRRF) and the Programme of Action, which strives to reinforce the CRRF and ease its 

implementation.1151  

In the New York Declaration, UNHCR was tasked to implement the CRRF for the 

purpose of providing more sustainable and predictable support for host states and refugees.1152 

The CRRF focuses on the problems of large-scale displacements and other complex situations 

that are not solved by the existing refugee system. 1153  The CRRF was specially designed based 

on past good practices and tested approaches to establish fairer responsibility-sharing by means 

of different and special contributions of states and international and non-governmental 

actors.1154 The process of establishing the GCR was based on experiences that drew upon the 

implementation of the CRRF in 15 states and regional refugee situations.1155 The CRRF focuses 

on the right place where it is required: support for refugees and host states, financial inclusion, 

and providing enabling environments, self-reliance and engagement with development 

actors.1156 It includes fairer responsibility-sharing for states that host numerous refugees during 

a generally prolonged situation, in addition to having a serious basis of policy, law and effective 

practice that has been improved since the earliest days of the UN.1157 

The GCR formalises the voluntary repatriation on the related three criteria: "the 

 
1151 United Nations High Commissioner for Refugees, ‘Comprehensive Refugee Response Framework’ 

(UNHCR) <https://www.unhcr.org/comprehensive-refugee-response-framework-crrf.html> accessed 6 July 

2019; Rebecca Dowd and Jane McAdam, 'International Cooperation and Responsibility-Sharing To Protect 

Refugees: What, Why And How?' (2017) 66 International and Comparative Law Quarterly p 864-867. 
1152 CRRF (62); Türk (n 340) 577; Dowd and McAdam (n 37) 889. 
1153 Türk and Garlick (n 23) 674. 
1154 Ibid.  
1155 Türk (n 360) 577. 
1156 Betts A, ‘The Global Compact on Refugees: Towards a Theory of Change?’ (2019) 30 International Journal 

of Refugee Law 623, 625. 
1157 Türk (n 360) 577; Türk and Garlick, (n 572)  674. 
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overriding priorities are to promote the enabling conditions for voluntary repatriation in full 

respect for the principle of nonrefoulement, to ensure the exercise of a free and informed choice 

and to mobilise support to underpin safe and dignified repatriation."1158 Accordingly, state 

parties committed to supporting conditions of the country of origin to address root causes owing 

to the responsibility of international cooperation, not forcing refugees to return against their 

will where they can face persecution as part of the respecting principle of non-refoulement, 

guarantee for the fulfilment of the safe and dignified voluntary repatriation as a result of a free 

and informed choice in line with the ExCom Conclusions and 1996 UNHCR’s handbooks.1159 

Moreover, CRRF builds a sustainable voluntary repatriation framework with a protective way 

for refugees in line with the 4Rs approach of the 2004 UNHCR handbook.1160 "To ensure 

sustainable return and reintegration, States, United Nations organisations and relevant partners 

would: 

(a) Recognise that the voluntary nature of repatriation is necessary as long as refugees continue 

to require international protection, that is, as long as they cannot regain fully the protection of 

their own country; 

(b) Plan for and support measures to encourage voluntary and informed repatriation, 

reintegration, and reconciliation; 

(c) Support countries of origin/nationality, where appropriate, including through funding for 

rehabilitation, reconstruction, and development, and with the necessary legal safeguards to 

enable refugees to access legal, physical, and other support mechanisms needed for the 

restoration of national protection and their reintegration; 

(d) Support efforts to foster reconciliation and dialogue, particularly with refugee communities 

and with the equal participation of women and youth, and to ensure respect for the rule of law 

 
1158GCR (n 11), para 87. 
1159 UNHCR, Voluntary Repatriation Handbook (n 230); A/RES/72/150, para 39; ExCom Conclusions No.: 90 

(LII) (2001), (j); 101 (LV) (2004); 40 (XXXVI) (1985);112 (LXVII) (2016). 
1160 CRRF 11-12; see Chapter 2. 
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at the national and local levels; 

(e) Facilitate the participation of refugees, including women, in peace and reconciliation 

processes, and ensure that the outcomes of such processes duly support their return in safety 

and dignity; 

(f) Ensure that national development planning incorporates the specific needs of returnees and 

promotes sustainable and inclusive reintegration, as a measure to prevent future 

displacement.”1161 

Thus, GCR supports the legal content for voluntary repatriation, bringing together all 

international regulations serving for sustainable and durable voluntary repatriation with the help 

of international burden- and responsibility-sharing. Although the GCR has not dedicated 

resources for voluntary repatriation, it is a significant global step to avoid a fragmented legal 

impression of voluntary repatriation, which is analysed under Chapter 2.1162 Furthermore, it 

demonstrates consistency with crucial legal standards and components of voluntary repatriation 

improved by the UNHCR in the framework of international protection. It is evident that the 

fourth purpose of the GCR directly refers to the voluntary, safe and dignified repatriation of 

refugees via addressing root causes.1163 The GCR mainly aims to “(i) Ease the pressures on host 

countries; (ii) Enhance refugee self-reliance; (iii) Expand access to third-country solutions; and 

(iv) Support conditions in countries of origin for return in safety and dignity. The GCR seeks 

to achieve these four interlinked and interdependent objectives through the mobilisation of 

political will, a broadened base of support and arrangements that facilitate more equitable, 

sustained and predictable contributions among states and other relevant stakeholders."1164  

Therefore, the response of the second question: how the scope created by the GCR 

 
1161 CRRF 12. 
1162 See Chapter 2. 
1163 GCR (n 11), para 7,8, and 9. 
1164 Geoff Gilbert, ‘Indicators for the Global Compact on Refugees’ (2019) 30 International Journal of Refugee 

Law 635, 637; GCR (n 11), para 7. 



239 
 

works for the durability and sustainability of voluntary repatriation, is instrumentalization of 

the international burden- and responsibility-sharing principle to effectively address objectives 

of the GCR. In this way, strengthening the idea of "burden- and responsibility-sharing," which 

is discussed as one of the main obstacles of this thesis under Chapter 3, serves the foundation 

of the GCR. The concept of "burden- and responsibility-sharing" is the key factor for various 

problems of the refugee system, from temporary protracted protection to providing durable 

solutions. Therefore, as many scholars have argued, a more equitable and predictable burden- 

and responsibility-sharing by the international community goes hand in hand with a better 

refugee protection regime.1165 If the GCR is conceptualised as an innovative umbrella 

addressing some challenges of the refugee phenomenon in the 21st century, then international 

burden- and responsibility-sharing constitute the central framework—the main shaft—

supporting this mechanism, while the GCR's stated objectives represent the canopy that this 

framework upholds. Considering this analogy, voluntary repatriation can be explained as part 

of the canopy for the GCR umbrella, standing on the effective international burden- and 

responsibility-sharing. As noted in the previous chapter, durable voluntary repatriation needs 

international effective cooperation, from addressing root causes to activating reintegration, 

rehabilitation, and reconstruction following the repatriation to provide sustainability after the 

voluntary return.1166 Moreover, Chapter 2 demonstrates that states tend to avoid close 

cooperation with the UNHCR for providing extended components of voluntary repatriation 

4Rs, although it is necessary according to Article 35 of the 1951 Convention.1167 The principle 

of international burden- and responsibility-sharing has not been included in the main part of the 

1951 Convention, nor has voluntary repatriation. Therefore, it is problematic how the new scope 

for international burden- and responsibility-sharing created by the GCR will effectively work 

 
1165 Gilbert, ‘Indicators for the Global Compact on Refugees’ (n 1164) 635-636. 
1166UNHCR, Repatriation and Reintegration Handbook (n 229). 
1167 1951 Convention (n 1), Art 35. 
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for the durability and sustainability of voluntary repatriation. 

International burden and responsibility sharing have been a captivating enigma since 

refugees have become a global issue.1168 International burden and responsibility sharing is the 

cornerstone of the GCR, which is essential for successful voluntary repatriation. However, 

international responsibility and burden sharing always remain blurry grey areas of international 

refugee law. Actually, during the preliminary stage of the 1951 Convention,  the UN Secretary-

General suggested the insertion of an article that would obligate states to reduce the burden of 

host states by accepting a certain number of refugees in their territory.1169 Nonetheless, this 

suggestion was not implemented in the final version of the 1951 Convention since, generally, 

states were unwilling to take on this binding task of sharing the burden of hosting refugees.1170 

Rather than a binding article about responsibility-sharing, a provision about international 

cooperation was placed in the Preamble of the 1951 Convention, which states that: "The grant of 

asylum may place unduly heavy burdens on certain countries, and that a satisfactory solution of 

a problem of which the United Nations has recognised the international scope and nature 

cannot, therefore, be achieved without international co-operation."1171 

The 1951 Convention accepted that asylum may place an extremely heavy burden on 

particular states, and thus, real global protection cannot be obtained without international 

cooperation.1172 However, as noted above, this provision does not create an obligation on states 

to share the burden of host states, and it does not clarify which conditions are required for 

 
1168  See Chapter 1. 
1169 United Nations High Commissioner for Refugees, ‘Refworld | Ad Hoc Committee on Statelessness and 

Related Problems, Status of Refugees and Stateless Persons - Memorandum by the Secretary-General’ 

(Refworld) <https://www.refworld.org/docid/3ae68c280.html> accessed 7 July 2019; 
1170 Guy S Goodwin-Gill, ‘Paper - International Refugee Law - Yesterday, Today, but Tomorrow?’ (Blackstone 

Chambers) <https://www.blackstonechambers.com/news/paper-international-refugee-law-yesterday-today-

tomorrow/> accessed 10 August 2019. 38. 
1171 United Nations High Commissioner for Refugees, ‘Convention and Protocol Relating to the Status of 

Refugees’ (UNHCR) <https://www.unhcr.org/protection/basic/3b66c2aa10/convention-protocol-relating-status-

refugees.html> accessed 21 August 2020. 
1172   James C Hathaway, ‘The Global Cop-Out on Refugees’ (2019) 30 International Journal of Refugee Law 

591. 
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responsibility-sharing.1173 Thus, this provision does not go beyond  advice.1174 The 1951 

Convention, based on international solidarity, does not include parameters for predictable and 

equitable burden- and responsibility-sharing.1175 One of the major failures of the current refugee 

system is the unsuccessful explicit determination as to which states should be responsible for 

detecting claims to protection and which states should provide contributions to ease the burden 

on first asylum countries, providing protection and solutions for refugees and how they should 

do this.1176  

This situation in international refugee law demonstrates an important gap that causes 

the unbalanced distribution of the burden and responsibility regarding refugees among 

states.1177 Unfortunately, due to the absence of global standards or international rules 

concerning international responsibility-sharing, until now, in the circumstances of a refugee 

crisis, situation-specific and generally temporary applications of responsibility-sharing have 

been produced by the international community.  For instance, after Hungary's 1956 rebellion, 

180,000 people sought asylum in Austria and 20,000 in Yugoslavia. UNGA called for UNHCR 

to provide urgent assistance. A committee was formed, including UNHCR, the Austrian 

government, and other organisations such as the US Escapee Program. Over 100,000 refugees 

were resettled to third countries, and nearly 18,200 returned to their country of origin, 

Hungary.1178  

As another example, the Comprehensive Plan of Action (CPA) was created in 1989 to 

 
1173Volker Türk and Rebecca Dowd, ‘Protection Gaps’ [2014] The Oxford Handbook of Refugee and Forced 

Migration Studies 

<https://www.oxfordhandbooks.com/view/10.1093/oxfordhb/9780199652433.001.0001/oxfordhb-

9780199652433-e-024> accessed 6 July 2019 284-285. 
1174Ibid. 
1175Ibid. 
1176 Goodwin-Gill (n 13) 14; Hathaway (n 16). 
1177 Meltem Ineli-Ciger , ‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (2019) 38 Refugee Survey Quarterly 115, 121 
1178  Alexander Betts, ‘The Global Compact on Refugees: Towards a Theory of Change?’ (2019) 30 International 

Journal of Refugee Law 623 666; T Einarsen, ‘Mass Flight: The Case for International Asylum’ (1995) 7 IJRL 

551; G Loescher, ‘The International Refugee Regime: Stretched to the Limit?’ (1994) 47 Journal of International 

Affairs 351.  
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address the refugee crisis in Southeast Asia.1179 It involved countries of origin, first asylum 

countries, donors, and resettlement countries as part of a framework for international 

cooperation.1180 The CPA provided asylum for hundreds of thousands of refugees from 

Vietnam, Cambodia, and Laos. The CPA demonstrated the effectiveness of an ad hoc 

responsibility-sharing plan in responding to prolonged refugee situations.1181 Around 700,000 

refugees were resettled during the CPA, demonstrating the continuous and comprehensive 

response to refugee protection worldwide.1182 However, successful examples remain extremely 

limited when compared to unsuccessful examples, such as International Conferences on 

Assistance to Refugees in Africa (ICARA I and II)1183, the Syria Regional Refugee and 

Resilience Plan (3RP)1184, or examples where no international initiative has been undertaken. 

Nevertheless, as stated in Chapter 3, the complex refugee phenomenon in the 21st 

century makes the international solidarity problem not only more urgent but also more 

complicated. Turk and Garlick claim that to ensure the best outcomes for refugees and host 

states, the necessity for effective, fair, predictable, swift, and broad international responsibility 

sharing is more extreme than at any point in recent history to provide durable and sustainable 

solutions.1185  Since the refugee became an international issue,1186 the sharp increase in the 

number of refugees due to armed conflicts in the second decade of the 21st century has been 

highlighted as a serious global issue by the UNHCR.1187 Therefore, internationally, a 

 
1179  Volker Türk and Madeline Garlick, ‘From Burdens and Responsibilities to Opportunities: The 

Comprehensive Refugee Response Framework and a Global Compact on Refugees’ (2016) 28 International 

Journal of Refugee Law 656 667. 
1180 Ineli-Ciger ‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177). 
1181 Meltem Ineli-Ciger, “Why Do States Share the Burden During Refugee Emergencies?”, Suleyman Demirel 

University Faculty of Law Review, 5(2), 2015, 69 88. 
1182 Türk and Garlick (n 572) 668. 
1183 Betts (n 1156). 
1184 Türk and Garlick (n 572) 668. 
1185 Ibid. 
1186 See Chapter 1. 
1187 Penelope Mathew (2021) Killing asylum softly or leaving no one behind? The New York declaration and 

global compacts in a divided world, Globalizations, DOI: 10.1080/14747731.2021.1974207; UNHCR. (2016). 

Global trends: Forced displacement in 2015. UN High Commissioner for Refugees (UNHCR) 5. 
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framework is required to ensure the pledges and obligations of states regarding particularly 

large-scale displacements are predictable and fair.1188 In light of this, it is proclaimed that the 

GCR can be a milestone in the international refugee system because it is the first agreement 

with 181 states of such importance since the adoption of the 1951 Convention.1189 

Therefore, the GCR was raised as a new instrument in international refugee law that 

intends to ensure a predictable, fair and effective burden and responsibility sharing system as a 

response to the needs of refugee phenomena in the 21st century.1190 The GCR's guiding principle 

is to "operationalise the principles of burden- and responsibility-sharing to better protect and 

assist refugees and support host countries and communities"1191 for reaching its objectives.  

Concordantly, the GCR offers an innovative pathway to enhance global solidarity alongside a 

holistic approach to content. Contemporarily, the GCR provides new platforms and actors to 

improve international burden and responsibility sharing. On the one hand, the GCR expands 

the scope of the international community that is called to attend international burden and 

responsibility sharing with a multi-stakeholder and partnership approach1192, including but not 

limited to: "international organisations within and outside the United Nations system, including 

those forming part of the International Red Cross and Red Crescent Movement; other 

humanitarian and development actors; international and regional financial institutions; regional 

organisations; local authorities; civil society, including faith-based organisations; academics 

and other experts; the private sector; media; host community members and refugees 

themselves."1193 To achieve international burden and responsibility sharing, depending not only 

on sovereign states and their own political priorities, but also on a large scale of stakeholders' 

 
1188 Ibid 673. 
1189 Türk (n 360). 
1190 See chapter 3. 
1191 GCR (n 11), para 5. 
1192 Ibid, paras 33-34; Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact 

Address the Normative Gap Concerning Burden Sharing?’ (n 1177) 127; Türk and Garlick (n 572) 676. 
1193 GCR (n 11), para 3.  
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contributions, is a significant step for the improvement of voluntary repatriation from beginning 

to end. The inclusion of various stakeholders alongside states is interpreted as positive and 

innovative development for international burden and responsibility sharing by many scholars 

as well.1194 

On the one hand, the GCR expands the scope of the international community that is 

called to attend international burden- and responsibility-sharing with a multi-stakeholder and 

partnership approach1195, including but not limited to: "international organisations within and 

outside the United Nations system, including those forming part of the International Red Cross 

and Red Crescent Movement; other humanitarian and development actors; international and 

regional financial institutions; regional organisations; local authorities; civil society, including 

faith-based organisations; academics and other experts; the private sector; media; host 

community members and refugees themselves.”1196 Considering the specific roles of the actors 

mentioned above across all phases: repatriation, rehabilitation, reconstruction, and reintegration 

from start to finish, expanding the range of actors to achieve the goals through diverse 

contributions is a significant step toward improving voluntary repatriation.1197 The inclusion of 

various stakeholders alongside states is interpreted by many scholars as a positive and 

innovative development in international burden- and responsibility-sharing.1198 

On the other hand, the GCR creates new platforms and strategies to clarify where the 

mentioned actors can provide their contribution to international burden and responsibility 

sharing. The GCR adopted a responsibility-sharing strategy that will take place in two ways: at 

the international level and at the regional or national level.1199 The GCR expects that, as a first 

 
1194  Dowd and McAdam (n 1151) 220.  
1195 GCR (n 11), paras 33-34; Türk and Garlick (n 572) 676. 
1196 GCR (n 11), para 3.  
1197 Türk (n 360) 580-581. 
1198 Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177) ; Dowd and McAdam (n 1151) 220.  
1199  Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177) 122. 
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step, there will be a global mechanism for activating international cooperation.1200 A Global 

Refugee Forum will be organised at the ministerial level every four years unless otherwise 

decided by the UNGA as a convenient place to achieve its aims.1201 The GCR also includes 

regulations to develop the international response to specific refugee situations through the 

support of government-led arrangements. 1202 These arrangements will consist of solidarity 

conferences, support platforms and regional and sub-regional approaches. 1203 They will be 

based on states and other stakeholders tasked with activating support for host states and 

exploring durable solutions. 1204 These arrangements will encourage context-specific, 

sustainable, and predictable support for host states, durable solutions, and refugees.1205  

In this regard, to improve the international burden- and responsibility-sharing and 

accomplish these crucial goals above, including voluntary repatriation, facilities offered by the 

GCR are important. Voluntary repatriation could find a new platform to improve legally and 

practically through the contributions of the extended international community, with multi-

stakeholders. Conversely, Perry and Schwartz strictly criticised that the GCR opens a space for 

mass involuntary repatriation to states of origin and asylum, pushing refugees for return before 

root causes are addressed, misusing these platforms because mainly this compact is for easing 

pressure on states, not for refugees.1206 Although the emergence of the GCR is based on easing 

unfair pressure on host states, as mentioned above, achieving better burden- and responsibility- 

sharing serves as better protection, assistance and solutions for refugees. This research has two 

counterarguments regarding this kind of approach. 

Firstly, from the perspective of voluntary repatriation, it can be seen as a shortcoming 

 
1200  Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177) 122; GCR (n 11), paras 17-19. 
1201  Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177) 122; GCR (n 11), para 17. 
1202 Türk (n 360) 579. 
1203 Ibid. 
1204 Ibid. 
1205 Ibid. 
1206 Perry and Schwartz (n 1139). 
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of the GCR that it focuses directly on international burden- and responsibility-sharing to ease 

pressure on host states, rather than prioritising refugees' rights to voluntary return: ensuring 

voluntariness under objective information and without pressure,  safe and dignified conditions 

before, during and after return and a protection mechanism for non-refoulement.1207 However, 

as stated by Gilbert, the GCR could not be conceived without taking into account previous 

obligations of states created by numerous binding agreements such as the 1951 Convention, 

ICESCR and ICCPR.1208 As mentioned above, the holistic legal content of the GCR ensures all 

rights-based achievements for refugees and the obligations of states. Therefore, GCR should 

not be a way for states to hinder their protection responsibilities for refugees, considering the 

principle of non-refoulement referenced in the GCR. Moreover, the GCR clearly includes 

refugees in the process through states' facilitation and a clear intention regarding achieving 

results that will transform not only host communities but also the lives of refugees.1209 

Secondly, as clarified in the previous chapter, it is clear that a large number of refugees 

and a prolonged refugee situation in limited developing states put pressure on the capacities of 

host states and trigger their push factors for involuntary repatriations when international burden 

and responsibility sharing cannot be achieved.1210 In this way, the GCR can reduce pressure on 

the involuntary repatriation option by supporting host countries so that they keep the security 

and serenity of refugees in host countries, for instance, assisting refugees to access health, 

education and employment facilities for the self-reliance of refugees.1211 The GCR not only 

encourages traditional solutions, such as voluntary repatriation, resettlement, and local 

integration, but it also foresaw a mix of solutions, including other local solutions and 

 
1207 Ibid. 
1208 Gilbert, ‘Indicators for the Global Compact on Refugees’ (n 1164) 636-637. 
1209 GCR (n 11), para 106 and 107. 
1210 Türk and Garlick (n 572) 657. 
1211Auswärtiges Amt, ‘Federal Foreign Office - More Equitable Burden-Sharing in Refugee Issues: UN General 

Assembly Adopts Refugee Compact’ (German Federal Foreign Office) <https://www.auswaertiges-

amt.de/en/aussenpolitik/themen/migration/global-compact-on-refugees/2172140> accessed 9 August . 
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complementary pathways for admission to third countries, which may provide additional 

opportunities, considering that addressing root causes takes time.1212 Extending the solutions' 

perspective with other local solutions1213 and third-country admission1214 provides alternatives 

for refugees and states to avoid compulsory repatriations when the conditions are not met. 

Moreover, the GCR takes one step forward and guides the international community by 

specifying the kind of support that can be provided under the title of "Areas in need of support" 

in the mentioned platforms above.1215 Voluntary repatriation is one of these areas.1216 

Accordingly, the international community will provide resources and expertise to the country 

of origin upon their request to address root causes, remove obstacles, and enable voluntary 

repatriation.1217 However, countries of origin that are currently producing refugees due to 

especially civil wars can be reluctant to provide this request.1218 Therefore, a solidarity plan for 

addressing root causes, which is the key step for voluntary repatriation, cannot be applicable. 

According to sovereign equality of states in international law, states need the country of origin's 

request to act in the country of origin1219, because these efforts include coordinating 

humanitarian, peacebuilding, and development interventions in the country of origin.1220 

Additionally, as per para 89 of the GCR, "In addition, States and relevant stakeholders 

will contribute resources and expertise to support countries of origin upon their request with 

respect to social, political, economic and legal capacity to receive and reintegrate returnees, 

notably women, youth, children, older persons and persons with disabilities. This may include 

support for development, livelihood, and economic opportunities, as well as measures to 

address housing, land, and property issues. Contributions will be provided for direct repatriation 

 
1212 GCR (n 11), para 85. 
1213 Ibid, para 100. 
1214 Ibid, para 94. 
1215 Ibid, para 49-100. 
1216 Ibid, para 87-89. 
1217 Ibid, para 88. 
1218 Perry and Schwartz (n 1139). 
1219 GCR (n 11), para 88. 
1220 Ibid. 
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support to returnees in the form of cash and other assistance, where appropriate.1221 Depending 

on the context, concerned countries may seek technical guidance on measures to avoid further 

forced displacement on return (internal or cross-border), and to take into account the situation 

of internally displaced and non-displaced resident populations.1222 Relevant stakeholders will 

work with authorities, as appropriate, to support information sharing on protection risks in areas 

of return and the establishment of systems for analysis of such risks.”1223The language of the 

paragraph is aware of the changeable context of voluntary repatriation scenarios. It foresees 

flexible ways of support according to the context of repatriation. Most of the support methods 

mentioned above stem from ExCom Conclusions.  

Therefore, the instruments and regulations under the scope of the GCR have 

strengthened the legal framework of voluntary repatriation in content. It highlights the 

voluntariness of repatriation and sets parameters for sustainable repatriation in line with the 4Rs 

approach of the UNHCR. Thus, the GCR innovatively provides freedom and flexibility for 

determining tailored support following the voluntary repatriation scenario in various platforms 

with extended multiple actors. In this way, it aims to actively share the international burden and 

responsibility for every phase of voluntary repatriation. 

5.2. From Soft Law to Practice: The Legal Nature of the GCR 

As mentioned above, the GCR has valuable content that can strengthen the legal 

framework for voluntary repatriation through effective burden- and responsibility-sharing. Turk 

and Garlick argue that, because of its structure, the GCR will intensify efforts to provide timely 

solutions for refugees.1224 However, although the regulations seem very meaningful, they only 

have real meaning as a result if implemented. Therefore, under this title, the enforceability of 

the GCR will be discussed. 

 
1221 Ibid. 
1222 Ibid. 
1223 GCR (n 11), para 89. 
1224 Türk and Garlick (n 572) 677. 
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International law emerges from the actions of the states that make up the international 

community and mainly regulates the international rights and obligations of sovereign states.1225 

Legitimating the states' actions as part of hard or soft law gives a legal nature to regulations. 

Regulations under hard law are legally binding, restrict the sovereignty of states, create 

obligations on states and strengthen the credibility of the commitments, whereas when legal 

alterations are compromised on one or more of the dimensions of obligation, precision, or 

delegation, the domain of "soft law" emerges to distinguish regulations from purely political 

arrangements where legality is absent mainly.1226  

However, establishing the GCR was not a negotiation of a new treaty or protocol; on 

the contrary, it was a repetitive and organic process, such as improving the New York 

Declaration and the Sustainable Development Goals (SDG).1227 Thus, GCR is not legally 

binding and wholly based on states' voluntary contributions and does not include any 

obligations or legally binding provisions for states. Paragraph 4 of the GCR explains its legal 

nature: "The global compact is not legally binding. Yet it represents the political will and 

ambition of the international community as a whole for strengthened cooperation and solidarity 

with refugees and affected host countries. It will be operationalised through voluntary 

contributions to achieve collective outcomes and progress towards its objectives, as set out in 

para 7 below. These contributions will be determined by each state and relevant stakeholder, 

taking into account their national realities, capacities and levels of development, and respecting 

national policies and priorities." It shows that the GCR was produced as part of soft law. 

Additionally, the GCR completely lacks comprehensive and clear obligations in order to 

provide effective implementation of the GCR.1228 

 
1225 Christopher Greenwood, Sources of International Law: An Introduction 1. 
1226 Abbott, Kenneth W., and Duncan Snidal. “Hard and Soft Law in International Governance.” International 

Organization, vol. 54, no. 3, 2000, pp. 421–56. JSTOR, http://www.jstor.org/stable/2601340. accessed 11 May 

2020. 
1227 Türk (n 360) 581. 
1228 Gilbert, ‘Indicators for the Global Compact on Refugees’ (n 1164) 637. 
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193 states adopted the New York Declaration and declared their pledge to fairer 

responsibility sharing concerning protection and durable solutions for refugees.1229 Therefore, 

the GCR raises high hopes regarding filling the legal gaps in the 1951 Convention, such as 

improvement of international burden- and responsibility-sharing and durable solutions. Several 

authors claim that the idealist version of filling the legal gap in international law, such as in this 

situation concerning voluntary repatriation and international responsibility sharing, is ratifying 

a legally binding protocol as part of hard law.1230 Ineli-Ciger points out that the most noticeable 

advantage of regulation under a treaty or a protocol is that the treaty would produce obvious, 

legal, and enforceable obligations for states.1231 This is because states have to discharge their 

obligations in good faith through a legally binding instrument.1232  

At first glance, the legal nature of the GCR creates a disappointment for the 

improvement of voluntary repatriation and international burden- and responsibility-sharing, 

because, as pointed out in Chapter 2, the legal framework of the voluntary repatriation, which 

is dominated by soft law instruments, emerged as one of the main difficulties in front of 

effective application.1233 Although the basis of the GCR includes political intention and efforts 

of the international community for cooperation to achieve its objectives, including voluntary 

repatriation, the GCR does not establish new legal obligations for states. 

Therefore, the non-binding and unclear character of the GCR has drawn criticism, given 

the missed opportunity to achieve effective voluntary repatriation through a more predictable, 

equal, sustainable, and quick burden- and responsibility-sharing system. Perry and Schwartz 

stated that GCR missed an opportunity to expand the UNHCR's ability to hold states to account 

 
1229 Betts (n 1156) 624. 
1230 Goodwin-Gill, McAdam and Dunlop (n 10) 673. 
1231 Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177)  
1232 Daniel Moeckli and others, International Human Rights Law (Third, Oxford University Press 2018) 89. 
1233 See Chapter 2. 



251 
 

when states' interests do not align with those of refugees regarding voluntary repatriation.1234 

However, it would be unrealistic to argue that the GCR could have expanded UNHCR’s 

coercive power to hold states legally accountable, since states were unlikely to accept such a 

limitation on sovereignty in a non-binding compact. The more defensible criticism is that the 

GCR missed an opportunity to strengthen soft accountability by introducing clearer 

benchmarks, systematic reporting, independent review, and transparent follow-up of 

responsibility-sharing commitments.1235 The 2023 GCR Indicator Report demonstrates the 

potential and limitations of the GCR’s soft-accountability model. It enhances transparency by 

establishing indicators for tracking responsibility-sharing, whereas it fails to create an 

enforceable legal framework, revealing that responsibility-sharing remains inequitable.1236 As 

analysed above for Somalia and Afghanistan, contributions through the GCR framework have 

been far beyond sufficient for effective voluntary repatriation.1237 The report's worth is 

primarily in monitoring and political accountability rather than legal enforcement. 

Hence, due to the GCR's legal nature, many academics interpreted it as an instrument 

born dysfunctional from the beginning, given its aims to eliminate deficiencies in the refugee 

system, such as voluntary repatriation and international solidarity.1238  According to Hathaway, 

UNHCR offers a partial compact to manage undefined 'large' refugee movements rather than 

proposing a binding protocol to address the effective shortages in the current refugee protection 

system.1239 Similarly, Pijnenburg points out that the GCR therefore appears to be a humanitarian 

or developmental instrument rather than a legal human rights instrument.1240  Nevertheless, it 

is not true that the GCR is entirely grounded in states' political will, nor that it has no legal or 

 
1234 Perry and Schwartz (n 1139). 
1235 Gillian D Triggs, ‘The Makings of a Success: The Global Compact on Refugees and the Inaugural Global 

Refugee Forum’ (2020) 32(2) International Journal of Refugee Law 283.  
1236 UNHCR, ‘Indicator Report 2023’ (UNHCR) https://www.unhcr.org/what-we-do/data-and-publications/data-

and-statistics/indicator-report-2023 accessed 1 May 2026. 
1237 See Chapter 4 
1238 Hathaway (n 16); Karageorgiou (n 576). 
1239 Hathaway (n 16). 
1240 Pijnenburg, (n 615). 

https://www.unhcr.org/what-we-do/data-and-publications/data-and-statistics/indicator-report-2023?utm_source=chatgpt.com
https://www.unhcr.org/what-we-do/data-and-publications/data-and-statistics/indicator-report-2023?utm_source=chatgpt.com
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practical equivalent.  

Firstly, although the GCR itself is expressly non-binding, paragraph 5 confirms that its 

implementation is guided by existing international refugee law, international human rights law, 

international humanitarian law, and related regional instruments bearing on the purposes and 

principles of the UN Charter, and is non-political in nature.1241 According to Article 1.3 of the 

UN Charter, "To achieve international cooperation in solving international problems of an 

economic, social, cultural, or humanitarian character, and in promoting and encouraging respect 

for human rights and for fundamental freedoms for all without distinction as to race, sex, 

language, or religion."1242 Moreover, the preamble of the 1951 Convention states that “… 

Considering that the grant of asylum may place unduly heavy burdens on certain countries, and 

that a satisfactory solution of a problem of which the United Nations has recognized the 

international scope and nature cannot therefore be achieved without international co-

operation,..”1243 Thus, GCR was established on a legal basis requiring international cooperation 

for the protection of refugees, rather than only the political will of states. In this regard, the 

GCR frames international system of responsibility-sharing consisting of  “voluntary but 

mutually reinforcingreinforcing and dedicated contributions”,1244 grounded in the UN Charter, 

international law, human rights and the rule of law, and directed not only towards refugee 

protection but also towards addressing the root causes of displacement through conflict 

prevention, peacebuilding, sustainable development and support for countries of origin, with a 

perspective supporting the HDP nexus.1245  Thus, legally, the GCR has a normative character 

grounded in the holistic nature of international law. reflects the rule-of-law commitments of all 

states, emphasising the need for international cooperation under the Charter and the 1951 

 
1241 GCR (n 11), para 5. 
1242 UN Charter art 1(3). 
1243 1951 Convention (n 1), Preamble para 4. 
1244 Geoff Gilbert, 'Not Bound but Committed: Operationalising the Global Compact on Refugees' (2019) 30 

International Migration 32. 
1245 GCR (n 11),  para 9. 
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Convention for the fair sharing of burdens and responsibilities.1246 

Secondly, the GCR causes political commitments from the international community that 

can be implemented in practice, despite lacking a mechanism for legal enforcement.1247 These 

political commitments can include financial, technical, and material support; education; 

healthcare; livelihoods; self-reliance; reintegration assistance; documentation; housing, land 

and property rights; peacebuilding; and development support in countries of origin.  GCR 

creates new platforms, such as GRF and Support Platforms, to operationalise international 

cooperation through pledges from states and multi-stakeholders to achieve its purposes.1248 For 

instance, political commitments for Afghanistan have translated into practical results through 

the operations of the SSAR Support Platform, with contributions from states and multi-

stakeholders to Priority Areas of Return and Reintegration (PARRs), cooperating with UN 

Agencies, NGOs, and local society.1249 Another example is the financial integrity contribution 

of KIMS, a private financial services provider, which announced its contribution to the 2019 

Global Refugee Forum (GRF) for Somalia as “Contributing toward stability in Somalia through 

the provision of high-quality microfinance services to refugee entrepreneurs.”1250 Thus, it is 

worth noting that the GCR's soft-law nature did not prevent states and other stakeholders from 

fulfilling their commitments as demonstrated above. 

The GCR powerfully reiterates the ongoing pledges of states and other stakeholders for 

effective cooperation to achieve its objectives through the provided platforms, such as the GRF 

and Support platforms.1251 Ineli-Ciger contends that proposed platforms such as the GRF can 

 
1246 Gilbert 'Not Bound but Committed: Operationalising the Global Compact on Refugees'  (n1244) 31. 
1247 Ibid 29. 
1248 Türk and Garlick (n 572) 674. 
1249  See Chapter 4, UNHCR, ReSolve: for Resilience and Solutions — 2023 Multi-Stakeholder Pledge for the 

Afghanistan Situation (14 August 2023) https://data.unhcr.org/en/documents/details/102779 accessed 2 May 

2026 p. 3: “Platform’s Core Group consists of Denmark, the European Union, Germany, Italy, Japan, the 

Republic of Korea, the Netherlands, Qatar, Switzerland, the Republic of Türkiye, the United Kingdom, the 

United States of America, as well as the Asian Development Bank, the World Bank, and the United Nations 

Development Programme.” 
1250  See Chapter 4; UNHCR Somalia, Interim Livelihoods Strategy 2021–2022 (UNHCR, April 2021) 15–16. 
1251 Türk and Garlick (n 572) 674. 
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provide suitable venues for various stakeholders to meet and discuss solutions to a specific 

large-scale refugee movement and/or a prolonged refugee situation, and to clarify their own 

contributions for sharing responsibility.1252 According to GCR, "Success under the global 

compact will be assessed in terms of progress towards the achievement of its four objectives. 

Indicators in this regard will be developed for each objective ahead of the first Global Refugee 

Forum in 2019."1253 Gilbert claims that the international community must now utilise indicators 

to evaluate the GCR's implementation if it is to be more than just another international 

agreement urging improved practices in the future.1254 Two forums have been held so far, the 

second of which is very recent. There are numerous, very high-range responsibility-sharing 

pledges already registered over the past five years, although they are highlighted as not 

enough.1255 Contributions for voluntary repatriation will be analysed in the previous chapter for 

Somalia and Afghanistan, as far beyond to be sufficient for sustainable and durable voluntary 

repatriation.1256 However, it is too early to judge the GCR's success in achieving effective 

burden- and responsibility-sharing that enables sustainable voluntary repatriation.  

Some scholars, such as Abbott and Snidal, Chinkin, and Shelton, argue that soft law 

may respond effectively to international problems by facilitating cooperation where binding 

obligations are politically difficult, shaping state expectations, influencing behaviour, and 

contributing to the gradual development of international legal norms.1257 Compared to hard law, 

it is also frequently more flexible, ambitious, and less expensive due to its shorter processing 

 
1252 Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177)  
1253 GCR (n 11), para 7. 
1254 Gilbert, ‘Indicators for the Global Compact on Refugees’ (n 1164) 637. 
1255 Ibid; https://globalcompactrefugees.org/pledges-contributions/matching-

pledges#:~:text=By%20allocating%20more%20than%20USD5,return%20in%20safety%20and%20dignity, 

accessed 15 May 2022. 
1256 See Chapter 4. 
1257 Kenneth W Abbott and Duncan Snidal, ‘Hard and Soft Law in International Governance’ (2000) 54 

International Organization 421; Christine M Chinkin, ‘The Challenge of Soft Law: Development and Change in 

International Law’ (1989) 38 International and Comparative Law Quarterly 850; Dinah Shelton, ‘Soft Law’ in 

David Armstrong (ed), Routledge Handbook of International Law (Routledge 2009); Dinah Shelton (ed), 

Commitment and Compliance: The Role of Non-Binding Norms in the International Legal System (OUP 2000). 
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times.1258 Furthermore, soft law norms can provide an effective and flexible way to address the 

common problems for states.1259 In this sense, soft law can operate as a bridge between political 

commitment and legal obligation. It may guide state behaviour before a binding rule exists, 

provide language for later treaty-making, and contribute to the emergence of customary norms 

where states consistently follow the standard because they regard it as legally required.1260 

There are many examples in international law that emerged as soft law but then practically 

became a treaty. The most common example of this is the Universal Declaration of Human 

Rights, which shaped two of the most ratified treaties in international law, ICCPR and ICESCR, 

that are part of the national legislation of party states. 

Additionally, soft law norms can be adopted internally as legally binding models in the 

domestic law of states.1261 To give a current example, the Sustainable Development Goals 

(SDG) 2030 Agenda is fighting against extreme poverty, but it also brings new regulations in 

the form of environmental sustainability and more equal development.1262 Even though the 

SDG 2030 Agenda is not legally binding, states are striving to practically achieve these goals 

and arrange their own national norms accordingly.1263 SDG has a relationship and similarities 

with GCR and GCM. The implementation of the GCM and GCR by states and stakeholders 

directly contributes to the attainment of the SDGs.1264 Together, the GCR and GCM ensure that 

 
1258Giulia Bosi, ‘Overcoming the “Soft vs Hard Law” Debate in the Development of New Global Health 

Instruments’ (Opinio Juris, 30 November 2021) https://opiniojuris.org/2021/11/30/overcoming-the-soft-vs-hard-

law-debate-in-the-development-of-new-global-health-instruments/  

 accessed 15 May 2022. 
1259 Shelton (n 94) 1. 
1260 M Olivier, The relevance of 'soft law' as a source of international human rights Author (The Comparative 

and International Law Journal of Southern Africa, NOVEMBER 2002) 

<https://heinonline.org/HOL/Page?handle=hein.journals/ciminsfri35&div=26&g_sent=1&casa_token=1WRT_5

dw7qAAAAAA:6pjj_w3KwJs7oRJjNW91dXIpb5n68XVz_pcXxlgccparJsrv5wwqdOGr5bEtRlGo3RfvTa6&col

lection=journals> accessed 18 November 2020. 
1261 Ibid. 
1262 Jessica Espey, Karolina Walęcik and Martina Kühner, 'Follow-up and Review of the SDGs: Fulfilling Our 

Commitments' (2015) http://unsdsn.org/wp-content/uploads/2015/12/151130-SDSN-Follow-up-and-Review-

Paper-FINAL-WEB.pdf, accessed 18 November 2020. 
1263 Ibid. 
1264 GFMD Mayors Mechanism, LOCALISING THE GLOBAL COMPACTS First Report on Local Action for 

Migrants and Refugees, (2022) https://migrationnetwork.un.org/resources/localizing-global-compacts-first-

report-local-action-migrants-and-refugees-2022, accessed 12.12.2022. 

https://opiniojuris.org/2021/11/30/overcoming-the-soft-vs-hard-law-debate-in-the-development-of-new-global-health-instruments/
https://opiniojuris.org/2021/11/30/overcoming-the-soft-vs-hard-law-debate-in-the-development-of-new-global-health-instruments/


256 
 

migrants and refugees are not left behind by supporting SDG targets across all 17 Goals.1265 

Therefore, they can play a facilitator role for each other's implementations by the states. 

Moreover, SDG's monitoring mechanism, including civil society and development actors, is 

similar to GCR's innovative approach to having new platforms and multi-stakeholders.1266 

Thus, SDG's success in effective application can give inspiration to GCR's future applications. 

For instance, the EU Pact on Migration and Asylum (EU Pact), finalised on 23.09.2020, 

includes meaningful effects of the GCR. Gilbert states that although the EU keeps a restricted 

approach to asylum that consists of the protection aspects of the refugee crisis, the positive legal 

and political effects of the GCR on the EU, which is the world's largest provider of development 

assistance, could likely increase cooperation for solving the refugee crisis in the world and 

provide a voluntary repatriation option with safety and dignity.1267 Furthermore, working with 

international partners broadly falls within the scope of the EU Pact.1268 Moreover, 

improvements of the regional and global relationships with countries of origin and transit states, 

supporting host states, development of an effective and well-assisted return policy by focusing 

on the support for economic opportunity to international partners, the root causes and a strong 

reintegration process1269fall within the EU Pact in line with the GCR's approach. Besides, the 

EU leaves the door open to providing development initiatives to third states as part of the future 

voluntary return and reintegration strategy.1270 In fact, the GCR's normative approach to 

voluntary repatriation and fairer international responsibility-sharing corresponds, in part and in 

 
1265 Winkler, Inga T., and Margaret L. Satterthwaite. "Leaving no one behind? Persistent inequalities in the 

SDGs." The Sustainable Development Goals and Human Rights. Routledge, 2018. 51-75. 
1266 Ibid. 
1267 Geoff Gilbert, ‘The New EU Pact on Migration and Asylum and the Global Compact on Refugees and 

Solutions’ (2020) < https://www.asileproject.eu/df_new-eu-pact-and-solutions-gilbert/> accessed 12 December 

2020. 
1268 European Commission,‘Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions on a New Pact on Migration and 

Asylum’ COM (2020) 609 final https://op.europa.eu/en/publication-detail/-/publication/85ff8b4f-ff13-11ea-

b44f-01aa75ed71a1/language-en accessed 11 November 2020.p 17. 
1269 Ibid p 8. 
1270 Ibid p 22. 
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a very significant way, to the EU context. Therefore, it demonstrates that although the GCR is 

not legally binding, it can have legal consequences under international, regional, and national 

law and affect states' national, regional, and international policies and implications. 

Finally, states demonstrate a common reluctance to adopt binding instruments in 

international refugee law1271 to avoid the sovereignty restriction challenges of hard law. 

According to Einarsen and Engedahl, regarding an international, legally binding document for 

fairer responsibility sharing, if only some states ratify it and others do not, it could undermine 

the purpose of providing fairer international cooperation.1272 In that regard, soft law norms can 

provide an effective and flexible way to address common problems.1273 Although the GCR is 

non-binding, its political significance is demonstrated by the fact that the resolution affirming 

it was voted on twice in the UN General Assembly process: in the Third Committee in 

November 2018 and in the plenary in December 2018.1274 The final plenary vote on 17 

December 2018 adopted Resolution 73/151 by 181 votes in favour, 2 against (the United States 

and Hungary), and 3 abstentions (Eritrea, Liberia and Libya), indicating that states treated the 

Compact as a normatively significant instrument rather than a merely technical UNHCR 

document.1275 Therefore, the abstentions and negative votes by states demonstrate states' 

concern about the potential of the GCR to affect states’ behaviour in taking action on 

responsibility sharing via the GRF's pledge and follow-up system.1276 

It is evident that the GCR can be a very significant step for addressing the shortcomings 

of the international refugee law system, which was established in 1951, after roughly 70 years. 

Thus, it is claimed that if the GCR can be applied effectively, it has the potential for achieving 

 
1271 A. Betts, C. Costello and N. Zaun, "A Fair Share Refugees and Responsibility-Sharing," DELMI Report, 10, 

2017, 19, available at: http://delmi.se/upl/files/146497.pdf, accessed 10 August 2019. 
1272 Einarsen & Engedahl, "The Universal Asylum System and the 2016 New York Declaration", 37, 43. 
1273 Shelton (n94) 21. 
1274 Türk (n 360) 580. 
1275 ibid, GCR (n 11). 
1276 Türk (n 360) 580. 
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its purposes. Before assessing the GCR's potential for voluntary repatriation, it would be 

appropriate to evaluate the advantages and disadvantages in terms of voluntary repatriation, 

considering the scope and legal nature of the GCR. 

5.3. Reframing Voluntary Repatriation under GCR: Prospects and Pitfalls 

A comprehensive analysis is needed to determine whether the GCR can effectively 

address the demands of voluntary repatriation in the 21st century by producing sufficient 

responses. The GCR creates a paradox which lies in the tension between its normative ambition 

and its non-binding legal character. While it promotes international cooperation, fair, 

predictable, sustainable and effective responsibility-sharing and support for conditions 

conducive to voluntary repatriation, it does not impose enforceable obligations or provide 

precise criteria for determining what constitutes a fair and adequate contribution by each state. 

Namely, it does not specify how much each state should contribute based on GDP, population, 

refugee-hosting capacity, geographical proximity, or prior responsibility. For the development 

of international law on voluntary repatriation, it is more critical to focus on how states and other 

stakeholders apply GCR's content than on what the GCR includes regarding voluntary 

repatriation. 

The GCR, which was born as a response to the deadlock position of the refugee system 

in the 21st century, is a new legal resource committed by 182 states of the world and prioritises 

voluntary repatriation in its objectives.1277 As a content, nothing is a new regulation explained 

above for voluntary repatriation. The GCR strengthens the legal framework of voluntary 

repatriation by repeating the existing legal framework of voluntary repatriation, as explained in 

detail under Chapter 2. Most importantly, GCR has a statement to achieve sustainable voluntary 

repatriation through globally effective burden and responsibility sharing, which is already one 

of the main obstacles for sustainable voluntary repatriation, as explained under Chapter 3. 

 
1277 GCR (n 11), para 7. 
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Moreover, the GCR also prioritised, whenever possible, development assistance in favour of 

countries of origin to enable conditions for voluntary repatriation to fund and effectively and 

efficiently use resources as a result of global solidarity.1278 Unlike previous soft law instruments 

that determined the content of voluntary repatriation,1279 it outlined the wish of global 

cooperation by identifying its actors, creating platforms for contributions, and exemplifying 

contributions beyond. Therefore, it prepared a mechanism that can be operational for every 

phase of voluntary repatriation, including repatriation, reintegration, rehabilitation, and 

reconstruction. 

Additionally, the GCR places emphasis on prevention and the addressing of root causes, 

but it does not go beyond the usual reiterations in international law. It does not persuade states 

and non-state armed groups to cease their human rights violations, resulting in forced 

displacement in contemporary civil wars.1280 Although the principal actors of international law 

are states having rights, obligations, and liability, scholars such as Andrew Clapham and Daragh 

Murray argue that this traditional position is insufficient in contemporary civil wars, where 

armed non-state groups may exercise coercive authority over civilians, control territory, operate 

detention facilities, regulate daily life and directly cause displacement.1281 Clapham highlights 

the accountability gap created when armed groups commit abuses such as killings, detention, 

torture, forced recruitment or displacement,1282 while Murray grounds the attribution of human-

rights obligations in the group’s de facto control over territory or population and its capacity to 

perform public functions.1283 Therefore, there is a need to include non-state armed groups and 

to focus on addressing root causes in the country of origin. However, GCR offers no suggestions 

 
1278 GCR (n 11), para 3.1. 
1279 See Chapter 2. 
1280 Perry and Schwartz (n 1139). 
1281 Andrew Clapham, Human Rights Obligations of Non-State Actors (OUP 2006); Daragh Murray, Human 

Rights Obligations of Non-State Armed Groups (Hart 2016). 
1282 Clapham (n 1271). 
1283 Murray (n 1271). 
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on complex political situations in countries of origin in the 21st century. It reiterates the country 

of origin's foremost liability: addressing root causes and enabling voluntary repatriation.1284 

Accordingly, Perry and Schwartz criticised this situation, stating that these complicated 

political issues cannot be resolved by a non-binding compact, nor can it persuade states and 

non-state actors to cease violating human rights.1285 Considering complex civil wars and 

generalised violence, human rights violations are the main reasons for most large-scale and 

prolonged displacements, as analysed in Chapter 3. These reasons are also the main issues in 

humanitarian and human rights law. Producing a key regulation on this kind of complicated 

issue and then expecting states to act under a refugee law compact doesn't seem realistic either. 

However, the GCR can create space to address root causes on a case-by-case basis on its 

platforms. Thus, in 2023, GRF has a pledge title regarding Peacebuilding and Conflict 

Prevention for GCR's fourth objective.1286 Therefore, the inclusion of the UN Security Council, 

along with related UN departments and states for active cases, could provide an opportunity to 

take action against conflicts, and results could be monitored through GRFs.1287 Keeping 

international attention on conflict zones alive every 4 years via GRFs at the UN Security 

Council could also mobilise pledges from relevant stakeholders to address root causes. 

Moreover, the GCR adopts an innovative approach by including multi-stakeholders to 

provide effective burden and responsibility sharing, expanding the mobilisation areas of the 

GCR; and establishes new platforms to ease decision-making by providing internationally more 

effective, predictable, and fairer responsibility sharing to realise voluntary repatriation.1288 

Nevertheless, the innovative approach of the GCR, criticised by many scholars and Amnesty 

International, takes risks by increasing already existing initiatives and building extra layers of 

 
1284 GCR (n 11), paras 8 and 87. 
1285 Perry and Schwartz (n 1139). 
1286 https://globalcompactrefugees.org/multistakeholder-pledge-peacebuilding-and-conflict-

prevention#dashboard, accessed 18 November 2022. 
1287 GCR (n 11), paras 106 and 107. 
1288 Türk (n 360). 
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bureaucracy to provide a fairer responsibility sharing system.1289 Ineli-Ciger contends that 

proposed platforms such as the GRF can provide suitable places for stakeholders to meet and 

discuss solutions to a specific large-scale refugee movement and/or a prolonged refugee 

situation and clarify their responsibility-sharing contributions.1290 Encouraging collective 

decision-making mechanisms is evaluated as an excellent opportunity to think collectively and 

comprehensively regarding responsibility sharing, especially in a large movement of refugees 

situation.1291 

In 2019, GRF, which is the first, received a total of 3044 pledges, 1065 of which are in 

the process of being implemented now.1292 Additionally, in 2019, the GRF finalised 1399 

pledges, including 9 that concerned voluntary repatriation in line with the innovative and 

inclusive approach of the GCR.1293 For a positive instance, Burundi promised, following the 

2019 Global Refugee Forum, to repatriate its refugees from Tanzania, and the Republic of 

Korea, through the Korea International Cooperation Agency (KOICA), recently volunteered to 

support this pledge.1294 Both countries are working together to implement Goal 4 (voluntary 

repatriation) of the GCR, which supports the creation of conditions in countries of origin for 

repatriation in safety and dignity, by providing more than USD5 million to help Burundi fulfil 

its goal.1295 By providing agricultural and artisanal livelihoods, as well as access to education, 

the innovative collaboration is meeting the requirements of local development and longer-term 

reintegration for Burundians returning home.1296 Although some challenges, such as being a 

first experience and the COVID-19 pandemic conditions, were faced, various kinds of pledges 

 
1289 Hathaway (n 16). 
1290 Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177) 100,127. 
1291 Turk (n 360) 
1292 Ibid. 
1293 Ibid. 
1294 UNHCR, UNHCR Burundi Operations Overview (2023) <https://globalcompactrefugees.org/pledges-

contributions/matching-pledges> accessed 12 December 2023. 
1295 Ibid. 
1296 Ibid. 
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from states and other stakeholders were provided, which made good progress.1297 However, 4 

years later, there is still so much to be done, bearing in mind that in 2023, there are 26 countries 

producing refugees due to armed conflicts and generalised human rights violence.1298 

The world has different problems and various opportunities in the refugee context in the 

21st century compared to previous periods.1299 For example, innovative actors can play a crucial 

role in responsibility sharing, such as the World Bank's funding of the Colombian Voluntary 

Repatriation Programme, whereas in the past, responsibility sharing was limited to 

intergovernmental practices. A multi-stakeholder approach makes it possible to draw attention 

to the importance of the refugee problem across various platforms, and it can foster goodwill 

and a desire to assist with challenges in refugee protection worldwide.1300 In accordance with 

Turk and Garlick, the GCR, because of its multi-stakeholder structure, will intensify efforts to 

provide timely solutions for refugees.1301 Incorporating various stakeholders alongside the state 

on fairer responsibility-sharing platforms is interpreted positively and demonstrates that the 

GCR conforms with the conditions of the 21st century. Multi-stakeholders include refugees as 

well.1302 It is evaluated as meaning that refugees are a component of a solution under a multi-

stakeholder approach, not just a problem, for the international community.1303 It is a meaningful 

step taken for the sustainability of voluntary repatriation. However, there is significant 

ambiguity regarding the role and wishes of refugees in this innovative approach, especially for 

prolonged refugee situations.1304 Their positions and effect on the platforms need to be more 

 
1297 Trigg and Wall (n 8). 
1298https://www.iiss.org/en/publications/armed-conflict-survey/2023/editors 

introduction/#:~:text=global%20energy%20security.-

,Sub%2DSaharan%20Africa,Central%20African%20Republic%20and%20Mozambique, accessed 18 November 

2023. 
1299 Betts (n 1156). 
1300 Türk and Garlick (n 572) 676. 
1301 Ibid 677. 
1302 E Feller, 'International Refugee Protection 50 Years On: The Protection Challenges of the Past, Present and 

Future' (2001) 83 IRRC 581, 599. 
1303 Ibid. 
1304 Perry and Schwartz (n 1139). 
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for a subject of voluntary repatriation. 

The GCR also includes regulations to develop the international response to specific 

refugee situations through the support of government-led arrangements.1305 These arrangements 

include solidarity conferences, support platforms, and regional and sub-regional approaches. 

1306They will be based on states and other stakeholders tasked to activate support for host states 

and explore durable solutions.1307 Thus, the support platforms include large-scale content such 

as financial, material, and technical assistance, resettlement to third countries, and facilitating 

coherent humanitarian and development responses in addition to specific support for voluntary 

repatriation in large-scale and prolonged situations.1308 These arrangements will encourage 

context-specific, sustainable, and predictable support for the host state and refugees.1309 

As seen in previous paragraphs, parts of the GCR's mechanism, including actors, 

platforms and contribution examples, appear convenient for sharing the burden and 

responsibility regarding protection and solutions for refugees. Nevertheless, no guideline or 

method explains how the international community achieves fairer, predictable and sustainable 

burden and responsibility sharing to reach effective voluntary repatriation, which is shown as a 

significant deficiency in addition to the soft law nature of the GCR.1310 That means 

contributions of states will be determined by the initiative of states or stakeholders according 

to their national realities and capacities for development.1311 Thus, there is no clarity on how 

the international community ensures the specified points encouraged by GCR to provide 

sustainable and durable voluntary repatriation via supporting the country of origin, namely 

housing and property issues; analysing risk; and promoting development, livelihood, and 

 
1305 Türk (n 360) 579. 
1306 Ibid. 
1307 Ibid. 
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1310 Perry and Schwartz (n 1139). 
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economic opportunities in communities receiving returnees.1312 For example, the host countries' 

responsibility and the not-affected countries' responsibility will be identical or different? Only 

providing money will be enough for the reintegration, rehabilitation, and reconstruction phases. 

Most importantly, what kind of responsibilities can the state and other stakeholders take when 

the country of origin doesn't request any help to address root causes? Therefore, the unclear 

appearance of how states' responsibility-sharing should be measured fairly to achieve the 

objectives of the GCR is the most complicated challenge of the GCR.1313 

There are various proposals for responsibility sharing in international law, such as 

common and differentiated responsibility1314 pre-determined resettlement quotas depending on 

gross national product (GNP) and population size1315 or landmass and the population density of 

states,1316 and building a market of responsibility based on the idea of selling refugee protection 

responsibility to other states.1317 Expanding proposals is possible. Still, it is generally focused 

on protecting refugees outside their country of origin. However, voluntary repatriation's 

responsibility-sharing mechanism needs more complex proposals, from addressing root causes 

to reintegration and rehabilitation of the returnees in their country of origin, which has not been 

developed yet. However, some proposals can be convertible for voluntary repatriation. When 

the proposals can effectively apply for protection, it will reduce pressure on involuntary 

reactions as mentioned above. In response to this essential challenge, Ineli-Ciger suggests a 

 
1312 Perry and Schwartz (n 1139). 
1313 Dowd and McAdam (n 1151) 864-867. 
1314 James C Hathaway and R Alexander Neve, ‘Making International Refugee Law Relevant Again: A Proposal 

for Collectivized and Solution-Oriented Protection’ 98 

<https://heinonline.org/HOL/Page?handle=hein.journals/hhrj10&div=8&g_sent=1&casa_token=mHfUrKbguYk

AAAAA:PkZsvRa6hMC_RMWPnTbiolVQs7vvVSXRA6EzH-

GWG39fMFPN8NFwvVBvtFOLtlllOxSfMy0&collection=journals> accessed 10 August 2019 144-5, 210–11. 
1315 A Grahl-Madsen, 'Refugees and Refugee Law in a World of Transition' [1982] Michigan Yearbook of 

International Legal Studies 65, 74, cited in Hathaway and Neve (n 27) 203. 
1316 BS Chimni, 'The Operational Mechanism: International Burden Sharing, in Reconceiving 

Refugee Law as Human Rights Protection' (Background Paper for the Meeting of the Legal 

Working Group) 86, 104–7 (April 1993) (unpublished manuscript), cited in Hathaway and Neve (n 27) 204. 
1317 PH Schuck, 'Refugee Burden-Sharing: A Modest Proposal' (1997) 22 YaleJIntlL 277. 
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new annex to the GCR that combines the different proposals offered by states.1318 Nevertheless, 

it would not likely be straightforward due to the reluctance of states to clarify future 

commitments today. Dowd and McAdam argue that any improvement of responsibility sharing 

in the refugee context depends on the political, economic and social interests of states.1319 

According to the existing international refugee system, state practices comprehend the principle 

of responsibility-sharing as a voluntary action, not an obligation.1320 

Therefore, the sustainability and effectiveness of states' contributions regarding 

effective voluntary repatriation are unclear. Even though, as explained in the previous 

paragraphs, the GCR includes many innovative and necessary things regarding responsibility 

sharing and voluntary repatriation in light of the needs of international law and the requirements 

of the 21st century, it has been unsuccessful in terms of covering any obvious and tangible 

mechanisms or measures that provide enough of a contribution to the states that host or support 

numerous refugees or provide at least a road map for the accomplishment of fair responsibility 

sharing.1321 Nonetheless, using a legally non-binding instrument to satisfy a legal gap as well 

as practical needs in responsibility sharing demands obvious and strict measures regarding how 

to fairly distribute responsibility for refugee protection among states.1322 Thus, regretfully, the 

GCR does not create any obligation on states and relevant stakeholders and does not reference 

the current legal and applicable obligations of states and relevant stakeholders concerning 

refugees.1323 These factors limit the probable power of the GCR, ironically. 

On the one hand, the GCR is a missed opportunity to include a legally binding character 

 
1318 Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177) 137. 
1319 Dowd and McAdam, 'International Cooperation and Responsibility Sharing to Combat Climate Change: 

Lessons for International Refugee Law', 217. 
1320 T Kritzman-Amir and Y Berman, ‘Responsibility Sharing and the Rights of Refugees: The Case of Israel’ 

(2010) 41(3) GeoWashIntlLRev 619, 633. 
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1322 Ineli-Ciger,‘The Global Compact on Refugees and Burden Sharing: Will the Compact Address the 

Normative Gap Concerning Burden Sharing?’ (n 1177) 130. 
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or provide a pathway for international burden and responsibility sharing in response to the needs 

of the 21st century in the refugee context. On the other hand, voluntary repatriation finds a new 

innovative platform to improve the burden and responsibility-sharing practices of states and 

other stakeholders. In this context, it is part of the longer historical duration, with all its 

drawbacks. Still, however, with all its potential and demands.1324 Therefore, as stated by 

Gilbert, it is crucial to develop indicators for the GCR's future success. Turk defines the GCR 

as a means of constituting a space to work together towards more robust mechanisms for fairer 

responsibility-sharing.1325 

It is a new instrument in international refugee law to make a particular decision. The 

practical implications of operationalising a non-binding document, which nevertheless reflects 

States' political commitment to provide concrete contributions to burden and responsibility 

sharing by the international community as a whole, will take time to resolve. If it fails to produce 

effective burden and responsibility sharing, as Hathaway's argument states, this process would 

be no more than an additional discussion of responsibility sharing.1326 If the GCR’s voluntary 

and multi-stakeholder mechanisms gradually produce more predictable, equitable, and 

measurable burden- and responsibility-sharing, they may create the political and normative 

foundation for a future legal process to address the long-standing gap in international refugee 

law concerning responsibility-sharing and durable solutions, including voluntary repatriation. 

Conclusion 

In the ever-evolving landscape of the refugee context, the effectiveness of responsibility 

sharing remains a subject of constant exploration and debate. In the 21st century, owing to the 

remarkably increasing armed conflicts and violation of fundamental human rights in numerous 

states, large-scale and prolonged displacement forms enormous pressure on host states because 

 
1324 Ibid 
1325 Ibid. 
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unbalanced sharing of responsibilities puts refugees and host states in a deadlock for adequate 

protection and solution.1327 Moreover, voluntary repatriation became a from 'desirable' to 

'necessary' solution for refugees in the 21st century because resettlement and reintegration 

options cannot apply as a durable solution due to the reluctance of the international community 

for responsibility sharing. However, the non-binding legal framework of voluntary repatriation 

also does not allow practical applicability in responding to the needs of the 21st century. 

Therefore, the GCR is created on the principle of burden and responsibility sharing, considering 

the deadlock position of the world as mentioned above and in detail under Chapter 3.1328 

The GCR was accepted by most states in 2018 to provide more effective, predictable, 

and fairer international responsibility sharing to realise its objectives, including voluntary 

repatriation in line with the needs of the refugee crisis in the 21st century. Turk proclaims that 

the GCR is a milestone in the international refugee protection system and that it is the first 

agreement of such importance since the adoption of the 1951 Convention.1329 Hence, the GCR, 

having a global burden and responsibility sharing statement, determines voluntary repatriation 

as one of its prioritised purposes.1330 Effective burden and responsibility sharing is used as a 

guiding principle1331 for every phase of the repatriation for achieving sustainable voluntary 

repatriation. Betts summarises the fundamental things done for international responsibility 

sharing by the GCR under three points. First, it determines the actors on an innovative scale 

that it would like to support responsibility sharing; second, it clarifies the areas that actors can 

contribute to; and third, it establishes new platforms to enforce this contribution, such as the 

GRF, Support Platforms and solidarity conferences.1332 Therefore, it provides a smooth 

 
1327 Sarah Deardorff Miller, 'High Hopes: The Global Compact for Refugees and Improving Responsibility 

Sharing' (Refugee Law Initiative Blog, 27 February 2019) <https://rli.blogs.sas.ac.uk/2019/02/27/high-hopes-
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1328 See Chapter 3. 
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transition between the ideas and tangible mechanisms.1333 

The GCR holistically sticks to a legal framework of voluntary repatriation till now; it 

has not added any new regulations. Repetitions of the whole international law of voluntary 

repatriation, which, by a new instrument, reaffirmed by 181 states, empowered the legal 

framework of voluntary repatriation.1334 Therefore, the GCR can strategically open a new 

innovative space for the improvement of voluntary repatriation, depending on the practical 

implementation of burden and responsibility sharing. However, it is not legally binding and 

entirely depends on the states' voluntary contributions. Therefore, due to its soft law character, 

the GCR is exposed to numerous criticisms, arguing that the GCR does not have enough legal 

capacity to realise sustainable voluntary repatriation through an effective, predictable, and fairer 

international burden and responsibility sharing.1335 Nevertheless, GCR has a normative 

character and causes commitments of the state parties, despite its non-legally binding nature. 

Even though the legal nature of regulation is a soft law, it can still be implemented 

effectively. Both voluntary repatriation and international responsibility sharing are 70 years old 

legal shortcomings of the international refugee system. The most significant advantage of the 

legally binding instruments is that they cause changes in the state's domestic law accordingly, 

and they create credibility for the pledges. However, soft law instruments can be applied 

effectively and become a treaty, custom, or domestic legislation based on the state's practices. 

Even though the GCR is not legally binding, it provides some significant practical consequences 

for improving voluntary repatriation due to the 2019 and 2023 GRFs. For instance, the Korea 

International Cooperation Agency provided sponsorship and collaboration to repatriate 

refugees from Korea and Tanzania to Burundi. Another example is the EU Pact on Migration 

and Asylum (EU Pact), finalised on 23.09.2020, which includes meaningful effects of the GCR. 

 
1333 Ibid. 
1334 See Chapter 2. 
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The normative approach of the GCR regarding voluntary repatriation and international fairer 

responsibility-sharing partly but very significantly corresponds to the EU context.  

Therefore, depending on the application of the GCR, the international community could 

substantially improve voluntary repatriation in international law and practical responsibility 

sharing in the refugee context. The practical impact of the GCR on the international community 

gives rise to expectations regarding future applications for voluntary repatriation. 

However, the GCR doesn't have any pathway to direct states and other stakeholders on 

how to share responsibility and measures for voluntary repatriation. Considering the non-

legally binding nature of the GCR, actors can behave according to their interests, but the 

sustainability and effectiveness of the contributions can be doubtful. The GCR can be 

considered a lost chance to incorporate a legally binding nature or provide a road map for 

international burden and responsibility sharing. Although strong normative voluntary 

repatriation content and innovative approaches regarding actors and platforms create its 

mechanism, the GCR lacks any direction regarding how actors can share the burden and 

responsibility for sustainable voluntary repatriation. Thus, the legal nature and the gap in 

directions regarding effective burden and responsibility sharing create barriers to its effective 

application for voluntary repatriation. 

To conclude, the GCR provides a partially sufficient but supportive instrument for 

improving voluntary repatriation. However, international communities' practical response to 

the GCR would demonstrate this instrument's efficiency in improving sustainable voluntary 

repatriation in international law. Therefore, the following chapter analyses two case studies, 

Somalia and Afghanistan, to assess the practical response of the GCR. 
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CONCLUSION 

Voluntary repatriation remains a central yet highly complex durable solution for 

refugees in the 21st century. At the end of 2024, refugees under UNHCR's mandate reached 31 

million. Only 1.6 million of them voluntarily returned to their country of origin.1336 Although 

the number of returnees increased in 2024,1337 voluntary repatriation is not a feasible option for 

the majority of refugees due to instability in their country of origin. The 21st century has 

experienced protracted refugee situations in host states without a timely and durable solution 

for decades. The present thesis, thus, aimed to address how durable and sustainable voluntary 

repatriation can be realised in the 21st century for most refugee communities under international 

law. The current international law governing voluntary repatriation is insufficient to guarantee 

significant rights for refugees and obligations for states within an accountable framework 

reflecting the challenges of 21st refugee phenomena. Considering the normative and operational 

gaps, this thesis argues that the voluntary repatriation of refugees is an essential part of the 

international protection regime and requires legally specific regulations and a comprehensive 

system based on the HDPN, achieved through practical global cooperation with UNHCR. 

This concluding chapter begins by revisiting the research questions and reflecting on the 

analysis and synthesis of research findings to justify the principal argument of the thesis. 

Original contributions to pertinent literature are indicated with legal, practical and theoretical 

impacts. Eventually, it provides a brief overview of the limitations and makes recommendations 

for future research. 

1. Reflections  

While voluntary repatriation is theoretically recognised as a preferred and ideal durable 
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solution, its practical implementation is both inadequate and ineffective. According to this 

thesis, the voluntary repatriation of refugees fundamentally has institutional1338, legal1339, and 

practical1340 obstacles that make it a durable and sustainable solution for most refugee 

communities. It sought to clarify these obstacles under three core research questions. 

Firstly, the thesis set out to investigate the conceptual development of voluntary repatriation 

with a historical perspective. This investigation demonstrated that voluntary repatriation of 

refugees is founded on mandatory repatriations implemented by sovereign states and 

international institutions since World War I, when the refugees became an international issue. 

There were two significant outcomes for the development of voluntary repatriation. First, a 

global inter-state bureaucracy was developed to protect and provide durable solutions for 

refugees by means of international institutions. Second, voluntariness became the principal 

condition for the return of refugees due to the rise of the principle of non-refoulement under the 

international protection regime. However, changing political interests of sovereign states 

shaped the concept of voluntary repatriation via international institutions, rather than the human 

rights of refugees. For instance, (in)voluntary return was a forced solution for refugees by 

assuming repatriation was the natural voluntary choice of refugees after WWI via LNHCR. In 

contrast, return was effectively refused by refugees, which justified the principle of 

voluntariness, as resettlement was the preferred solution of sovereign states during the Cold 

War through the IRO. Post-Cold War, UNHCR has implemented voluntary repatriation as a 

hierarchically prioritised solution with numerous problematic and premature applications for 

human rights of returnees, due to the reluctance of states to provide local integration and 

resettlement in their territory. 

 
1338 See Chapter 1. 
1339 See Chapter 2. 
1340 See Chapter 3. 
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Therefore, the thesis demonstrated that the conceptualisation of voluntary repatriation is 

inherently challenging to establish an effective voluntary repatriation mechanism. The main 

reason was identified as promoting and facilitating voluntary repatriation, which has been left 

to the institutional capacity of the UNHCR, which operates mainly through cooperative 

engagement with sovereign states. Its capacity to prevent premature or forced returns is limited 

when host states unilaterally terminate refugee status or close camps, forcing refugees to choose 

between return and losing international protection entirely. Thus, UNHCR usually struggled to 

provide a balance between the sovereign rights of states and the human rights of refugees. 

Historical examples, including the forced returns under UNRRA after World War II, the 1990s 

premature, imposed and (in)voluntary repatriation organisations like Rwanda, and more recent 

repatriation operations in Afghanistan and Somalia, demonstrated that voluntary repatriation, 

when implemented under pressure or without adequate safeguards, risked violating the 

principle of non-refoulement and causing cycles of new displacement. 

Furthermore, the research showed that voluntary repatriation is intrinsically linked to state 

sovereignty and the political interests of host and origin states. Sovereign rights often override 

the protection mandate of the UNHCR, meaning that international organisations can facilitate 

returns only to the extent that states permit. This creates a limitation: while the UNHCR can 

provide logistical and protective support, it cannot enforce compliance with voluntary return 

principles in host states1341, nor can it ensure that conditions in the country of origin are 

sufficient for sustainable reintegration.1342 The analysis concluded that these institutional, legal, 

physical and financial limitations of the UNHCR are among the primary barriers to fully 

realising voluntary repatriation as a durable and sustainable solution. Therefore, the thesis 

claimed that the concept of voluntary repatriation needs to be legally and detailly grounded 

 
1341 See Chapter 4: Somalia. 
1342 See Chapter 4: Afghanistan. 
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under IRL, supporting the limited institutional capacity of the UNHCR. 

Thus, secondly, the thesis outlined the legal framework of voluntary repatriation within 

international law, identifying its principal elements and components. Notwithstanding, a 

significant finding was that voluntary repatriation lacks specifically binding regulations to 

ensure the durability and sustainability of returns. However, the principle of non-refoulement 

serves as a safeguard for voluntary repatriation. There is a legal gap in IRL, because the 1951 

Convention does not explicitly and in detail cover voluntary repatriation and standards 

regarding voluntary repatriation were developed by UNHCR's soft law. However, voluntary 

repatriation is a common interacting ground for IRL, IHRL and IHL. Therefore, the thesis 

revealed that regulations regarding the right to return and the obligation not to force people to 

return where they face persecution strengthen the legal basis of voluntary repatriation under 

various kinds of treaties.1343 Enforcement mechanisms of related treaties from IHRL and IHL 

play a complementary role in reinforcing the legal framework of voluntary repatriation. 

However, states have become internationally responsible for causing involuntary repatriation 

due to the violation of the principle of non-refoulement, which is restricted by the efficiency of 

the conventions' enforcement mechanisms. 

The thesis contended that voluntary repatriation cannot be considered as independent of 

states' obligations to provide international protection due to an indispensable relationship with 

the principle of non-refoulement. Moreover, the global protection responsibility of states would 

not end with refugees voluntarily crossing borders; protection responsibility regarding returnees 

should continue until repatriation becomes a durable, sustainable solution for them. Voluntary 

repatriation becomes durable and sustainable only where the return is not merely physically 

possible but also legally safe, genuinely voluntary, and practically viable. This requires that 

 
1343 See Chapter 2. 
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returnees be protected from renewed persecution or serious harm and be able to reintegrate into 

their country of origin by accessing rights, services, livelihoods, documentation, housing, and 

security. Thus, durable and sustainable repatriation depends on the interaction between refugee 

protection, reintegration support, development assistance, peacebuilding and the restoration of 

effective state protection. Therefore, the main argument of the thesis is that voluntary 

repatriation of refugees is an essential part of the international protection regime. Findings 

derived from UNHCR's recent international law of voluntary repatriation supported the main 

argument of the thesis. UNHCR strengthened principal elements: objective assessment about 

the conditions of the country of origin to promote voluntary repatriation, voluntariness, safety 

and dignity and extended components of voluntary repatriation with reintegration, rehabilitation 

and reconstruction to provide sustainability and durability for repatriation, not only by 

cooperating with affected states but also by activating global cooperation at all. However, the 

soft law character of the UNHCR's standards is insufficient to implement these standards 

effectively. According to the present thesis, voluntary repatriation legally requires specific, 

binding obligations to guarantee the timing, conditions, durability and sustainability of 

voluntary repatriation. 

Moreover, drastically changed conditions of refugee phenomena in the 21st century 

make voluntary repatriation operations more vulnerable and limited, in addition to the 

institutional limitations of the UNHCR and the non-legally binding nature of the law on 

voluntary repatriation. Thus, thirdly, the thesis explored operational challenges of voluntary 

repatriation in practice. Accordingly, the findings identified two main reasons that create 

obstacles to effective voluntary repatriation in practice. The first one has been protracted 

refugee situations driven by long-lasting contemporary armed conflicts. It has left most of the 

refugees in a deadlock, where they have neither the right to remain in another state permanently 

nor the ability to return to their country of origin due to ongoing root causes. In 2024, 67 per 
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cent of world refugees were under protracted situations that lasted an average of 20 years.1344 

The second one has been identified as an urgent need for international solidarity on refugee 

issues more than ever. While the number of refugees has sharply increased in the 21st century, 

today 73 per cent of world refugees have been hosted by neighbouring low- and middle-income 

countries.1345 Moreover, the thesis proved that widespread exclusion policies of host and third 

states against refugees have prevented implementations of local-integration and resettlement as 

traditional durable solutions. The thesis claimed that overall, these problems have created 

increasing pressure on repatriation, which is not a voluntary and durable solution, but a 

necessary and temporary option for a considerable number of refugees whenever feasible. 

Therefore, refugees usually return to their country of origin voluntarily due to the push policies 

of overwhelmed host states and the refugees' prolonged lack of access to their country of origin. 

However, as analysed under the Somalia and Afghanistan case studies, promoting voluntary 

repatriation before the stability provided in the country of origin generally caused a new refugee 

cycle between host and origin states due to ongoing root causes.1346 

In this regard, the thesis proposed a comprehensive system for voluntary repatriation under 

HDPN, incorporating practical global cooperation to make voluntary repatriation a durable and 

sustainable solution. Handling voluntary repatriation within a comprehensive HDPN approach, 

under a legal system that activates global collaboration, is the only way to overcome the 

complexity of voluntary repatriation, rather than repeating expectations from traditional 

understandings of solutions based on the responsibilities of war-torn governments. The 

relevance of the HDPN approach, combined with practical global cooperation, for durable and 

sustainable voluntary repatriation was clearly supported by the findings from an in-depth 

 
1344 1951 Convention (n 1), Preamble and art 33; 1969 OAU Convention (n 4),  art 5(1); ECHR (n 2), art 3;  ICCPR 

(n2), arts 6 (1,3),7, 12 (2,4), CAT, art 3 ; CRC (n 2), art 19;  Article 45 and 47 of Fourth Geneva Convention. 
1345  UNHCR, Global Trends 2024 (12 June 2025) (n 8) 40. 
1346 Ibid 2. 
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analysis of case studies presented in Chapter 4. It examined two case studies, Somalia-Kenya 

and Afghanistan-Pakistan, the legal, practical and institutional dimensions of voluntary 

repatriation from the past to today. Significant lessons were drawn from the case studies, as 

indicated below. 

• Both case studies confirmed the introduction of legal, institutional, and practical 

obstacles to voluntary repatriation in the thesis as a problem for their historical and 

contemporary voluntary repatriation initiatives. The absence of domestic law of explicit, 

binding international regulations for voluntary repatriation in host states leads to 

inconsistent practices and varying interpretations of governments while cooperating 

with the UNHCR. The UNHCR's ability to guarantee voluntary repatriation is 

constrained by the cooperation of sovereign states. While it provides logistical, 

humanitarian and protective support, it cannot enforce repatriation compliance with 

voluntary repatriation principal elements and components in practice. 

• Case studies illustrated that the absence of secure conditions, adequate reintegration 

infrastructure, and coordinated humanitarian and developmental support undermines 

the durability and sustainability of returns. For instance, voluntary repatriation 

operations in Somalia and Afghanistan demonstrated that returnees have faced unstable 

security, limited access to housing, and inadequate legal, health, and educational 

services. These challenges continued even after large-scale assisted returns, highlighting 

the necessity of linking repatriation operations with broader reconstruction, 

reintegration, and peacebuilding efforts. 

• Both highlighted the need for a paradigm shift in voluntary repatriation law and practice, 

emphasising the urgent need to provide secure and stable environments, strengthen 

weak governments with all their institutions and reintegration infrastructure, and 

coordinate with the UNHCR. 
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• However, analysis of case studies demonstrated that international cooperation and 

contributions to support HDPN conditions in the country of origin are far from enough 

to provide a sustainable environment for life and durable conditions for peace. 

According to the thesis, humanitarian, development, and peacebuilding actors must be 

coordinated to address security, infrastructure, governance, and livelihood challenges in 

countries of origin under a practical global cooperation. 

Therefore, the thesis discussed the potential of the GCR for a proposed legal framework of 

voluntary repatriation, presenting the main argument that GCR provides a basis to connect the 

latest legal developments regarding voluntary repatriation standards, the HDPN approach, and 

the practical urgent cooperation needs. The thesis aimed to gain a deeper understanding of 

GCR's approach to the future of voluntary repatriation, while investigating whether the GCR 

provides a more effective way to deliver HDPN in the country of origin, thereby ensuring 

practical global cooperation. The investigation demonstrated that the voluntary repatriation of 

refugees aligns with the GCR's main aims by providing effective burden- and responsibility-

sharing, from addressing root causes to clarifying contributions to support the country of origin. 

Hence, this implicit link with HDPN and legal foundation on existing normative standards of 

voluntary repatriation was evaluated as a positive note by the thesis. Nevertheless, the legally 

non-binding character of the GCR, based on voluntary contributions of states to provide burden- 

and responsibility-sharing, constituted a principal negative note for the improvement of 

voluntary repatriation in line with the main argument of the thesis. Despite its soft law nature, 

GCR provides innovative platforms and encourages actors to participate in cooperation through 

a multi-stakeholder approach. 

The thesis explored this new approach under case studies. According to the thesis, GCR 

has the potential to make a significant difference in improving voluntary repatriation. However, 
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its contributions have not been sufficient to provide durability and sustainability of voluntary 

repatriation in Somalia and Afghanistan. For instance, supporting platforms established under 

GCR, DSI for Somalia and SSAR for Afghanistan offer a roadmap to meet the needs for durable 

and sustainable voluntary repatriation and coordinate multi-stakeholders to contribute funding 

for the development of the conditions in the country of origin to facilitate effective voluntary 

repatriation. This thesis introduces GCR as a meaningful tool for developing voluntary 

repatriation, transforming political commitments into concrete contributions for the country of 

origin's development. 

According to the thesis, the GCR could become more effective for voluntary repatriation 

in line with the legal HDPN paradigm shift for voluntary repatriation, while facilitating 

international cooperation, depending on the implementation approach. The thesis suggested that 

innovative safe zone implementation through GCR in a way to support the durability and 

sustainability of voluntary repatriation in the country of origin. The investigation under Chapter 

4 demonstrated that UNHCR's humanitarian assistance for Somalia and Afghanistan was only 

funded at 51% in August 2024, with only 43% of the required amount allocated to the country 

of origin.1347 The thesis proposed that establishing safe zones on the other side of the border, 

with cooperation with armed groups and the UN Security Council, could be more effective than 

distributing funds between overburdened host states and countries of origin. This would not 

only alleviate pressure on host states but also provide sufficient funds for a sustainable life for 

returnees within a protective environment. A safe zone could be spread across the country, 

promoting self-reliance and confidence among returnees. The Global Responsibility Sharing 

Platforms could also provide a catalyst for building durable and sustainable voluntary 

repatriation for most refugees within the safe zone projects. 

 
1347 See Chapter 4 and 5. 
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2. Originality  

This thesis contributed several unique insights regarding the improvement of voluntary 

repatriation under international law and practice: 

• Scholarly attention on voluntary repatriation within the context of the GCR is minimal 

as a research topic. The central original contribution of this thesis lies in its innovative 

integration of the GCR, HDPN, legal and operational realities of voluntary repatriation, 

offering a framework that is simultaneously legally informed, developmentally 

grounded, and practically implementable. By addressing both gaps in the international 

law of voluntary repatriation and challenges in practice, it provides a robust foundation 

for future research, policy design, and international cooperation aimed at achieving 

durable and rights-based solutions for forcefully displaced populations in the 21st 

century. 

• Reframing voluntary repatriation under the case studies of Somalia and Afghanistan as 

a result of contemporary, comprehensive and comparative research that has been 

conducted from a legal standpoint and a refugee-centric approach provides a unique 

contribution to the development of legal literature on voluntary repatriation. 

• Furthermore, this thesis contributed to policy and operational debates by offering 

guidance for both the UNHCR and state authorities. It identifies key legal, institutional, 

and operational challenges, including limitations in enforcement mechanisms, the 

absence of binding obligations under current international law, and the operational 

constraints faced by UNHCR, host, and origin states, while offering evidence-based 

recommendations to address these limitations in practice, based on the analysis of 

Afghanistan and Somalia with the GCR. 
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• Lastly, unlike previous research focusing on voluntary repatriation, this thesis 

investigated the history of the conceptual development of voluntary repatriation before 

the 1920s. The thesis refuted the general assumption on voluntary repatriation 

developed by the international community that repatriation has been voluntary, a natural 

choice of refugees, or that refugees naturally desire to return to their home states, with 

a deep investigation starting from ancient times. On the one hand, this thesis provided 

the first comprehensive historical investigation of the conceptualisation of voluntary 

repatriation under international bureaucracy and law before the 1920s. On the other 

hand, it demonstrated that general assumptions regarding voluntary repatriation lacked 

historical evidence. 

 

 

3. Limitations and Future Directions 

To preserve the focus and feasibility of the research within time and word count 

restrictions, the thesis focuses on large-scale refugee movements due to contemporary armed 

conflicts and their assisted repatriation by the UNHCR to the country of origin as a voluntary 

and durable solution. However, voluntary repatriation could be an option for internationally 

forcefully displaced people due to human rights violations and natural disasters, or people 

internally displaced because of the root causes above. Therefore, the thesis can provide a 

sufficient foundation to improve voluntary repatriation of internally or internationally displaced 

peoples, as human rights violence has not reached the conflict stage and natural disasters caused 

by climate change are a future concern. 

Moreover, outcomes from the analysed two case studies, Somalia and Afghanistan, can 

provide an adjustable basis for voluntary repatriation of other case studies having similar 
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aspects. Somalia and Afghanistan demonstrate the difficulties of operationalising voluntary 

repatriation into practice in conditions of unstable security, weak governmental institutions, and 

inadequate reintegration circumstances, commonly found in countries such as South Sudan, 

Myanmar, Syria, the DRC, and Iraq, where repatriation remains meaningless without 

addressing the root causes and implementing comprehensive legal, humanitarian, and 

developmental strategies. Therefore, crucial findings and recommendations provide guidelines 

for research about other states as exemplified above. 

4. Closing Statement: Towards Durable and Sustainable Returns 

As a final note, I hope that the proposed paradigm shift regarding effective voluntary 

repatriation linked with the HDP nexus and the protective repatriation approach with a legally 

binding framework suggestion clarifying the principal elements would provide a meaningful 

contribution to the academic field, guidelines for policymakers and sovereign states. The 

proposed legal framework is necessary for the international community, with all stakeholders, 

which is crushed under the burden and responsibility of refugees, as much as it is needed for 

the refugees. Therefore, the deadlock crisis of refugee phenomena in the 21st century could be 

an opportunity to provide voluntary and durable repatriation for the large numbers of refugees. 

Suppose states choose to engage with the guidelines proposed in the thesis as a basis for 

rethinking their approach. In that case, they will be better positioned to cooperate internationally 

in developing and implementing durable and sustainable voluntary repatriation. 

As rightly said by author Zygmunt Bauman, "…I don't believe there is an alternative, 

more comfortable and less risky, shortcut solution to the problem. Humanity is in crisis - and 

there is no exit from that crisis other than solidarity of humans."1348 

 
1348 Bauman Zygmunt, Strangers at Our Door, (Polity Press, 2016) 19. 
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